Con Law Outline
Spring 2023 – West-Faulcon

Note from KWF: This is a class on GOVERNMENT POWER, not rights.
Big Picture for Class: distinguish between theory, doctrine, and political ideology

· Theories of interpretation: how to determine the meaning of an unclear term in the Constitution (but some terms are clear and not up for interpretation)

· Doctrine: set by five-justice opinion – if there is no majority, most narrowly-decided doctrine within the majority of the votes (judgment for concurrences, vs. decision for majority)

· DOCTRINE CHANGES – know theory to interpret as it changes, and how to distinguish cases or why doctrine is inapplicable to a case

Another note: Legislative and Executive branches are the “political” branches because they are elected.

Rights, even well-established ones, aren’t unlimited. They can have legitimate restrictions (this is where our levels of scrutiny come into play).
I. The Federal Judicial Power

a. Structure of the U.S. Constitution
i. Sources: text of original Constitution, Bill of Rights, Post-Civil War/Reconstruction Amendments (13-15), Amendments 16-27 (not in this class)
ii. Article I: Creates legislative branch, defines method through which a measure is enacted into law, enumerates power vested in national government (tax and spending, commerce power, power of war, necessary and proper clause), imposes certain limits on executive government power (very limited – habeas corpus and protection of enslavement)
iii. Article II: Creates office of the President, defines powers of president (more theory than doctrine here)
iv. Article III: Creates Supreme Court (judicial power), provides for creation of federal judiciary (power to Congress to create), vests judicial branch with jurisdiction over certain “cases” and “controversies” (federal question, diversity…. (civ pro))
v. Article IV: Full Faith and Credit, Interstate Privilege and Immunities, interstate rendition of fugitive slave law, Rendition of Enslaved Persons to Slavers, Admission of new states, Congressional power over territory and property belonging to U.S., Guarantees Clause
vi. Article V: Amendment Process
vii. Article VI: Debts and Engagements valid against U.S., Supremacy Clause, Government Officers bound by Oath of Affirmation to Constitution
viii. Article VII: Ratification of Constitution
ix. Note on BOR (individual rights) – no 9th Amendment analysis ( 9th Amend is how to interpret the rest of the Constitution, and unenumerated rights are protected by the 14th Amendment “liberty”
x. Functions of the Constitution: Stems from theory that sovereignty lies in “We the People” ( popular sovereignty
1. Freedom and liberty pre-date government and government was created to protect the people (willingly give up some freedom for collective safety) – government power was taken out of freedom and liberty, the people gave government this power (remember, class on government limits)
2. Federalism – division of power between states and federal government – Framers thought federal government was necessary evil, so made it a government of limited powers
3. Federal government is limited power; states have general police power presumed from Constitution
a. Police Power: power to regulate for health, safety, and welfare of people
4. When Federal government acts, must have gotten the power from the Constitution – limited yet supreme power
5. Concern when Constitution passed, so Bill of Rights immediately enacted to limit federal government power
xi. Separation of Powers: Protects liberty by preventing monarchical rule and avoiding concentration of powers in one branch (system of checks and balances)
1. Branches can’t act in isolation – need at least two branches to act to accomplish things ( Congressional deadlock essentially on purpose to prevent easy usurpation of our rights
2. Congress only can exercise the powers given to it; all other powers implicitly given to the states (same for executive powers and judicial powers with which cases/controversies can be heard in federal courts)
3. State action is authorized unless it is expressly prohibited (presumptively valid)
4. Supremacy Clause: once enacted, federal law is supreme over state
b. Authority for Judicial Review of Federal Executive and Legislative Acts
i. Constitution is silent on judicial review – authority from Marshall in 1803 with Marbury v. Madison
ii. Judicial Review: authority of the judges to declare federal laws, presidential actions, or state laws unconstitutional in cases properly before them.
iii. Marbury v. Madison – pluralist method of constitutional interpretation, willing to rely on many things to formulate opinion for interpretation (modern trend to constrain judiciary by limiting the source they can look to when constitution up for interpretation, eg: originalism)
1. Facts: Marbury was a potential judge appointed by Adams in transition, but he never received his commission. Adams was appointing increased federal judges on his way out to maintain Federalist powers, but then Congress reduced the number of Supreme Court justices to counteract this. The issue arose from Marbury’s commission never being delivered in this transition. He filed suit against Madison, because Madison ordered the commission not to be delivered.
2. Procedure: Filed suit directly with the Supreme Court, believing they had original jurisdiction over the matter (og jdx – where Supreme Court has power to speak). Sought writ of mandamus (compel officer to perform duty) forcing Madison to deliver his commission.
3. Issue 1: Does Marbury have the right to the commission he demands?
a. Yes – His appointment was made when the president signs and has the Secretary of State seal it ( to withhold his commission is violative of his individual right. 
b. Where an officer is not removeable at the will of the President, the appointment is not revocable and cannot be annulled. The appointed person had the power to accept or reject this appointment.
c. The commission is to be delivered to one who has been appointed; he was not waiting to be appointed.
4. Issue 2: Whether the court can provide a remedy? Whether the issue is examinable by the Supreme Court?
a. Examinability depends on the nature of the act – whether an executive act is reviewable by the judiciary. Whether a loss without injury; non-discretionary or political/discretionary (decided by people who were elected to their position)
b. If it is discretionary (ie. political), the decision cannot be reviewed by the court (actions checked at the polls by voters).
c. Here: delivery of commission is non-discretionary. Therefore, it can be reviewed because it is a legal right.
5. Issue 3: Whether the court has power to order a writ of mandamus?
a. Judiciary Act of 1789 authorizes the Supreme Court to issues writs of mandamus in cases warranted by principal – the text authorized Supreme Court to issue against people holding office, and grants Supreme Court with original jurisdiction.
b. BUT this isn’t consistent with the Constitution (Art. III, Sec. 2)
c. Act is inconsistent and void – conferred original jurisdiction, which should be appellate jurisdiction, and the Constitution only allows appellate jurisdiction in these cases. The Act created a conflict with the Constitution (case not fit within the limited original jurisdiction).
d. Note: Marshall went through all of this because he wanted to be able to explain the power of judicial review ( needed conflict for this or else the opinion with be done and he would not have been able to state judicial review.
e. Whether a law that conflicts with the Constitution can be enforced and valid 
i. Structure of Constitution: separate articles describe separate branches – independent; non-tyrannical power. Congress would have unlimited power if not for judicial review.
ii. Text of Constitution: Art III gives federal court power to hear all cases arising under the Constitution (fed. question jdx); text limiting powers of Congress (no bill of attainder or ex post facto – sets rules for limits on Congress); Supremacy Clause names the Constitution 1st law of the land.
6. Conclusion: Federal courts have the power to invalidate federal laws in conflict with the Constitution as void.
7. Doctrine from Case: power of judicial review - review of other (federal) governmental bodies (executive and legislative) to see if they are in compliance with the Constitution/infringing on individual rights. If the court determines the action was unconstitutional, it is void. 
8. Power of Judicial Review is a crucial part of American Jurisprudence – not inevitable before this decision, but assumed ( the Constitution is silent on the matter, and the Constitutional Convention was ambiguous (at time, question could have gone either way). Marshall was acting to create a stronger federal government while avoiding tyrannical rule to protect liberties; he did this by increasing the power of federal judiciary.
a. Note: Power here came from ANNOUNCING the judiciary had this power of review, but NOT using the power here – reserving power. (Acting with restraint by not exerting power in order to keep the power.) Power in saying the Judiciary Act of 1789 (passed by Congress) unconstitutionally expanded Supreme Court’s original jurisdiction (power in limiting their own power).
b. From this, courts also have the power to review actions of the executive branch if it is in conflict with the Constitution. This power is held by the entire federal court system, even the district courts and courts of appeal, not just Supreme Court. The court also is the one to decide if the action is political or nonpolitical.
iv. Note: while the courts have great power to review the actions of other branches, they are checked because they do not have the power to judicially enforce their judgments. The courts must rely on executive compliance to enforce. In Marbury v. Madison, if the Court had ordered the Jefferson administration to deliver the commission, there was nothing the Court could have done to force Madison to act. This would have exposed how little actual power the court has if the executive decides to ignore it.
1. Executive usually (but not always) complies with Supreme Court ruling because they want rule of law and want other people to follow the decisions to uphold the Constitution and federal government.
v. The people also act as a large check on the system, by voting for people, or, rather, not voting to keep people in office if they do not agree with their decisions. While not perfect, this is democracy. This is also the most significant check on the presidential pardon power. The court does not have the power to review a pardon as unconstitutional, so it must be on the electorate to not reelect a president if they do not agree with their pardons.
vi. Cooper v. Aaron: This case is used for the proposition that when the Supreme Court makes a decision, that sets or becomes the law. The court, however, must rely on the executive branch to enforce this, even on the states. If the decision is to be binding, the Supreme Court power comes from people complying with their decisions.
vii. Counter-majoritarian difficulty: the people to set and overturn laws are people who are not elected (not majoritarian decision as to the Justices, only majoritarian as to who appoints them). Hypothetically, it is good to have a branch not subject to the whims of the majority, not worried about elections, and able to protect minorities. This branch can also help protect voting process because they are not subject to the voting process.
1. Generally rational basis for reviewing government actions (except as seen later) – if it passes rational basis, it is presumed constitutional
2. When the judiciary gets involved, the theory is that it is not majoritarian anymore (eg. protect civil rights).
c. Authority for Judicial Review of State Executive, Legislative, and Judicial Acts
i. Martin v. Hunter’s Lessee – Case that establishes Supreme Court power of judicial review over state court decisions.
1. Facts: U.S. and England treaties; two simultaneous claims of ownership to land. The Virginia courts ruled in favor of state power, ignoring the federal treaty. Supreme Court struck down the ruling of the Virginia State Court ruling, but Virginia says the Supreme Court lacks the power to review state court decisions.
2. Sources of meaning for decision: contemporaneous understanding, precedent, text and structure of the Constitution.
3. Reasonings: For all of the reasons collectively, the Supreme Court has the power of judicial review of state court decisions.
a. The Constitution only created the Supreme Court. Congress had the power but to create lower federal courts, but was not required to do to. The structure therefore shows the Constitution intended the Supreme Court to review decisions of the highest state courts, or else there would be no job for the Supreme Court besides the small number of cases with original jurisdiction.
b. Supreme Court should review state court decisions because state courts are prejudiced towards their own states. Federal judges are not similarly impacted by state interest. (Note: seems like same reason we have diversity jurisdiction now.)
c. Supreme Court’s review of state court decisions on federal law help to provide uniformity of federal law and the Constitution.
ii. Cohens v. Virginia – Review of criminal decision of Virginia state court decisions where the state government is a party
1. Held: Supreme Court has the power to review decisions in criminal cases.
2. Reasoning: State judges can’t adequately enforce federal law because they are prejudiced towards the state, because often state judges are dependent on state government for their salary (state judges aren’t as independent as federal judges).
3. Note: This same reasoning applies to Supreme Court review of state legislative and executive actions regarding federal law.
d. Checks of the Judicial Power
i. Judges shall hold office during good behavior (don’t commit gross crime or abuse of power); job security is to be independent on political pressure of other branches or the people. 
ii. BUT their power is only in the judgment, not in enforcement (no other power specified).
iii. Note: Cooper v. Aaron really highlighted this issue, as Pres. Eisenhower had to use federal troops to protect kids and get Arkansas schools to comply with Supreme Court decision.
iv. Congress cannot legislate away the Supreme Court because it is established by the Constitution, but they do have the power to change the size of the Supreme Court, and they are the body to approve President’s nomination of justices. Over time, based on who is appointed and their political ideologies, partisan entrenchment on the court can change Constitutional law.
v. Impeachment: “Good behavior” clause and practice – federal judges can only be removed by impeachment and cannot be just for disagreement with their decisions. Removal requires 2/3 supermajority vote in Senate, which normally requires bipartisan support.
vi. Amendments: extremely hard to amend the Constitution, as it only takes 13 states to defeat a proposed amendment. Technically, it could be used to regulate the federal courts by amending the Constitution to overrule a decision. It has never been done, but it is technically a possibility.
e. Justiciability Limits: Prohibition Against Advisory Opinions, Standing, Ripeness, and Mootness
i. Justiciability: Whether the court decides it has the power to hear and review a case; whether the case is suitable for judicial review. (Note: HIGHLY discretionary.)
1. Doctrines that define which cases are suitable for judicial review
2. Supreme Court refuses to issue advisory opinions. The court has decided it is not within their realm to do so, as they are meant to decide individual cases or controversies and interpret law, not create law.
3. Standing, Ripeness, Mootness, and Political Question Doctrine are all Justiciability questions.
ii. Standing: whether a specific plaintiff has the ability to sue – rejection of standing may mean no plaintiff can raise a claim, placing underlying issues outside of judicial purview
1. Elements for standing:
a. Plaintiff must demonstrate existence of an “injury in fact” that is “legally cognizable”;
b. “Fairly traceable” to the defendant; and
c. Capable of being “redressed” by the court.
2. The absence of any of these elements makes the issue not a “case or controversy” before the Court.
3. General prohibition against 3rd party standing. There are exceptions for practical hinderance against the 3rd party asserting their own rights and a special relationship (there is no clear test for what is a sufficient relationship).
4. Note: This acts as a gatekeeper to the courthouse (must be the right plaintiff and the right “injury”). Scalia became a proponent of limiting standing.
iii. Ripeness: The plaintiff does not have standing yet because the injury is still too speculative or remote. Is it too soon? Is the case too early? You can’t bring a case before an injury.
iv. Mootness: Plaintiff lost standing because injury disappeared or has become irreversible. Often said the case is not moot when they are capable of repetition yet evade review. Is it too late? Must be a live controversy/an on-going injury at all stages of the case.
1. Exceptions: 
a. Capable of repetition yet evading review (abortion, voting)
b. Voluntary cessation (changing policy before get to court – voluntarily stopped but could start again at any time)

c. Class Action
f. Political Question Doctrine
i. Highly discretionary doctrine – could easily distinguish cases from each other. It is not a hard and fast rule, and the court retains a lot of discretion in applying it. The federal courts decide when to invoke the doctrine; they are likely to invoke it for issues committed to the political branches (elected branches – legislature and executive ( foreign policy, treaties, questions of war).
ii. Allegations of constitutional violations that the federal courts will not adjudicate, and that the Supreme Court deems to be inappropriate for judicial review. Proponents cite separation of powers as the reason, as this doctrine minimizes judicial intrusion into the operations of other branches of government. If the court decides it is a political question, they decide the subject matter is left to the political branches and not subject to judicial review, even if it is otherwise justiciable.
iii. Note: NOT for STATE actions, just for federal government.
iv. Baker v. Carr – sets forth six independent tests for existence of political question as a function of separation of powers. Exercise of PQD to not review a matter helps preserve the Supreme Court’s political capital. Non-exhaustive list of factors:
1. Textual commitment of issue to a coordinate political department (leg/exec)
2. Lack of judicially discoverable and manageable standards for resolving the issue (could be lack of precedent)
3. Initial policy determination of the kind premised on nonjudicial discretion
4. Expressing lack of respect for coordinate behaviors
5. Unusual need to adhere to a political decision already made
6. Potential for embarrassment from multiple decisions by various departments on one question
v. Powell v. McCormack – PQD applied to Congressional self-governance
1. Facts: Powell was elected in NY to the House of Representatives. A House Resolution prohibited him from taking the seat, even though he met the age, citizenship, and residence requirement. Powell filed suit saying he was excluded from Congress unconstitutionally.
2. Issues: Whether the subject matter of the case was justiciable or whether it was a nonjusticiable political question.
3. Held: The Constitution leaves the House without the authority to exclude a person, duly elected, who meets all requirements for membership expressly prescribed in the Constitution. A textual commitment of the political question doctrine does not bar federal courts from adjudicating this claim. This is not a political question.
4. No discretion to exclude members who meet the express requirements in the Constitution for membership. Because this is nondiscretionary, it is not political, and therefore the Supreme Court has justiciability. If no justiciability, it would nullify the requirement for 2/3 vote for expulsion if the House could have discretion over the other requirements for membership.
5. Conclusion: YES this is judicially discoverable – it is a power not textually vested in the House, so it is NOT a political question.
vi. Nixon v. United States – Note: this is Judge Nixon, NOT President Nixon
1. Facts: A former federal judge was impeached for perjury, but did not resign and stayed on his federal salary in jail. The Senate was holding a hearing for his conviction. Senate Rule XI allowed a committee to hear evidence in impeachment case before bringing a vote to the entire Senate. Nixon argues this rule is unconstitutional because there should have been a full Senate trying him, not just a committee.

2. Issue: Whether Senate Rule XI violates the Impeachment Trial Clause, Art I, Sec 3, Cl. 6 of the Constitution. Note, this case wasn’t a hearing on the merits, just determining whether there is a political question or if it is justiciable.

3. Held: This is a nonjusticiable political question. The Court used Baker v. Carr standards to decide.
4. Analysis: Interpret Art. I, Sec 3, Cl. 6 – Senate has the sole power to try all impeachments ( the word “sole” is significant because if the court can review this, the Senate does not have sole power. This is textual support that the Senate has discretion to decide the exact methods to try an impeached individual. (Key: interpretation of “sole” power in Constitution.)

5. Theory argument: Specific intent from the Framers to have two trials: (1) impeachment trial and (2) criminal trial. There must be a separation of powers with the impeachment trial because impeachment is the only check on the judicial branch.

6. This sets precedent for the proposition that challenges to impeachments are nonjusticiable, political questions.

vii. Wrap up: It is a political question if the Constitution delegates the resolution of an issue to other branches of government. Then there are no judicially cognizable standards the court could apply.

g. Sources of Constitutional Interpretation
i. Primary:

1. Text of the Constitution

2. Original Constitutional History

3. Overall Structure of the Constitution

4. Values Reflected in the Constitution ( preserve liberty and freedom from excess of government power

ii. Secondary: Judicial precedents – this is what you argue in district and circuit courts. Only argue to overrule precedent at the Supreme Court.

iii. Judges can choose from historical analysis which is persuasive and decide the case from there.
h. Methods of Constitutional Interpretation
i. Theories ( general method or set of ideas for approaching a legal problem

1. Pluralist (Non-originalist)
2. Purposivist (Non-originalist)
3. Aspirationalism (Non-originalist)
4. Textualism (Non-originalist)
5. Pragmatic (Non-originalist)
6. Originalism-Specific Intent
7. Originalism-Modified/Abstract Intent
8. Original Meaning/Understanding (Scalia)

ii. Originalism is theory/idea of interpretation, but it is shifting towards doctrine with recent cases being decided. Originalism limits the sources of interpretation and meaning.

1. Original Meaning Originalism – Scalia’s approach – “historian’s art” – look to historical sources to construct the meaning of the ratifiers of the Constitution. It is the common meaning at the time, not specifically what was in the Framers’ minds. This is also the “fixation thesis” that the meaning was fixed in that time and does not change. The “original meaning” is based on books and treatises at the times.
2. Original Intent Originalism – Get in a time machine and look to the intent of the Framers/Drafters of Constitution, BOR, and Reconstruction Amendments.
3. Note: Originalism does not equal textualism. Everyone looks to the text. The difference is if you bring in other sources to enhance the meaning.

iii. Common method used to be a pluralist approach, looking to common law and any documents or understandings, not limiting the sources of interpretation.
II. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments

a. (Not) Applying the Bill of Rights to the States
i. Prior to the Civil War and Post-Civil War Amendments, the Courts did not apply the Bill of Rights to the state and local governments.
ii. Barron v. Mayor and City Counsel of Baltimore – Arguments based on the structure of the Constitution 
1. Facts: Barron sued the city for taking his property without just compensation, claiming it was in violation of the 5th Amendment.
2. Issue: Whether the Takings Clause of the 5th Amendment applied to the city.
3. Held: The 5th Amendment does NOT apply to the city.
4. Analysis: The Amendments were adopted by the states and contain nothing indicating an intention to apply them to the states, so the court cannot apply them so. The Constitution was made for the people and the U.S.; each state is able to set their own boundaries in state constitution. The powers granted in the Constitution are conferred on the government for itself to exercise, and thus express limits on power must also only be applied to the U.S. government.
5. Relied on the structure of the Constitution for protection against federal government.
6. Still today, the 5th Amendment does not DIRECTLY limit state/local governments. The claim must be made via 14th Amendment incorporation through the Due Process Clause. Again, based on structure have to argue 14th for the states.
7. At the time, this case was decided properly. There was no 14th Amendment yet, and it was the understanding at the time that the Bill of Rights only applied to the federal government.
b. Early Federalism, Substantive Due Process Issues, and the Protection of Slavery by the Constitution and the Supreme Court
i. Prigg v. Pennsylvania – KWF classifies this as Federalism case because state exceeded scope of power
1. Facts: Pennsylvania state personal liberty law required hearing after the capture and before the potential return of a fugitive slave. Prigg was a slave catcher, and it was argued his kidnapping of people violated PA state liberty law.
2. Fugitive Slave Act of 1793 was about people escaping the services of their master. It authorized the seizure of fugitives, and placed a $500 fine to anyone who aided a fugitive.
3. Issue: Whether the PA law was constitutional. 
4. Held: The PA law was not constitutional because was contrary to the federal Fugitive Slave Act.
ii. Dred Scott v. Sandford – universally understood as one of the worst decisions of all time. Con law literacy: insult to say case/logic is like Dred Scott. Argument came from understanding at the time that the Constitution was normatively slavery-protecting.
1. Two federal laws at issue: the Northwest Ordinance and the Missouri Compromise. The Supreme Court rules BOTH unconstitutional, stating that Congress can’t draw the line in territories of where there can and cannot be slavery. Held there was a constitutional right to enslave people that Congress cannot change.
2. Conclusion: All persons of African descent, whether enslaved or free, are excluded from National citizenship and cannot assert rights in federal court. Federal laws restricting the expansion of slavery were unconstitutional. The rights conferred on people by their states are not to be confused with the rights conferred of citizenship in federal government.
3. Held that Congress has no power to pass the Missouri Compromise. Used judicial review to declare void and inoperative as exceeding scope of Federalism where states have their own enslavement laws.
4. Note: There were two dissents, so the outcome was not a foregone conclusion.
5. Legal doctrine: Supreme Court trying to determine if African Americans were citizens by the originalist intent. The concluded it was not the intent of the Framers to have African Americans included as “citizen” in the Constitution, whether emancipated or note, and therefore they are not entitled to sue.
iii. Note: Pre-Civil War, the Senate was trying to keep the balance of free and slave states through compromise, letting free territories become free states and vice versa. However, the Supreme Court at the time was very pro-slavery and used cases to protect the property rights of slave holders, saying it was unconstitutional to abolish slavery or to limit it in the ways the compromises sought.
c. First Interpretation of Reconstruction Amendments and 14th Amendment Privileges or Immunities Clause
i. Post-Civil War/Reconstruction Amendments enacted from 1865-1870. Section 1 of the 14th Amendment, providing all persons born or naturalized in the United States and under its jurisdiction were U.S. citizens. This clause directly overruled the contrary holding in Dred Scott. The Due Process Clause was directed specifically at the states to protect the liberties of newly freed individuals. From its passage, the meaning of “equal protection” was unclear.
ii. Slaughterhouse Cases – First time the Supreme Court interpreted provisions of the 14th Amendment – Privileges or Immunities, Due Process, and Equal Protection Clauses
1. Butchers challenging state law in Louisiana regulating how to slaughter animals. They argued the state did not have the power to regulate because that violated the 14th Amendment.
2. Issue: Whether the law violated the Privileges or Immunities, Due Process, or Equal Protection Clauses of the 14th Amendment.
3. Held: This did not violate any clause of the 14th Amendment.
4. Alternate theory of incorporation via 14th Amendment (instead of substantive due process): the privileges or immunities clause was supposed to be how the Bill of Rights applied to the states, and liberty in the due process clause was only supposed to apply to due process, not unenumerated rights.
5. As a matter of settled doctrine, the Privileges or Immunities Clause in the 14th Amendment does NOT apply to the Bill of Rights.
6. The case interprets the Privileges or Immunities Clause of the 14th Amendment to protect virtually nothing (essentially nullifying it). Only protects small bucket of rights: to come to government and assert a claim, seek to transact, seek its protection, engage in administering its functions and free access to seaports.
7. Case also has an interpretation of the 13th Amendment not covered in class.
8. Due Process and Equal Protection Interpretation – contemplation ( discrimination with gross injustice and hardship was an evil remedied by this clause. Interpreted very narrowly to just apply to African Americans.
a. Modern EP has higher scrutiny for race (Jim Crow-style) and sex (Jane Crow-style) discrimination, and where race is used for inclusion.
iii. 14th Amendment is used to “incorporate” the Bill of Rights to apply to the states via “liberty” of the Due Process Clause.
d. Thwarting the Reconstruction Amendments by Interpreting Them Narrowly
i. Civil Rights Cases of 1883 – Source of modern State Action Doctrine (Government Action) – “Anti-Civil Rights Cases”
1. State Action Doctrine: Constitution limits government power with the Bill of Rights and Amendments, but not the rights/liberties of private people. People can’t violate these rights of others. (NOTE: Not on the fact pattern part of exam)
a. Government Action: look to who acted or in the inherent nature of the act is a government function – company town exception (where a company is running a town) and exception where private/company is acting enough like a government entity to consider it government action.
b. After the Civil Rights Cases, State Action Doctrine is applicable to the entire Constitution, not just the 14th Amendment. 
2. Facts: Collection of cases of private entities wanting to prohibit African Americans from entering their public establishments (open to public, but privately owned/not government space). All of these actions were in violation of the Civil Rights Act of 1875, which stated that business had to publicly accommodate everyone in establishments open to the public.
3. Issue: Whether Congress had the power under the 14th Amendment to enact the Civil Rights Act of 1875 to protect newly freed African Americans.
4. Rule: Congress lacks power to enact civil rights laws under Sec V of the 14th Amendment. This remains the law even to this day (see Violence Against Women Act). Issue of Congressional Power, and Congressed lacked power. The Court read this to only give Congress the power to remedy a state violation of people’s rights, based on “no state shall make or enforce any law…” and thus Sec V only is about states.
5. Case struck down the Civil Rights Act of 1875 as unconstitutional, exceeding the scope of Congress’s enforcement power under Section V of the 14th Amendment to enforce laws for public accommodation when they would be regulating individuals who owned the business and not the state or local governments.
a. Note: The court did not uphold this reasoning in Plessy, allowing the regulation of public accommodations under the 14th, because it was decided on ideology and not doctrine.
b. Idea that formerly enslaved people became citizens, and should not get “special treatment” under the law, and should be protected under ordinary laws. This is the same logic used today to argue against affirmative action.
c. This gives the power to states to decide if they want to enforce the 13th, 14th, and 15th Amendments, despite the power being given to Congress to enforce these Amendments.
6. Harlan’s Dissent: The Court interpreted Sec V of the 14th Amendment too narrowly. If the Court had used the drafters’ intent of the Amendments, this decision would be antithetical to the 14th Amendment’s function, as the intent was to confer liberty on all people. The citizenship clause of the 14th Amendment is very important and Sec V should give Congress the power to enforce this clause too. If they are a citizen, they have the liberty to go into a place of public accommodation (precursor to state action exception for instrumentalities of the state). Harlan argues that because the 14th Amendment established universal freedom, there should be no discrimination based on race or color in places of public accommodation; he is arguing that the people who run these places of public accommodation are acting as agents of the state.
ii. Rational basis is the default review of government action. It is very deferential and will be applied absent reason to apply heightened/strict scrutiny.
e. Modern State Action Doctrine and Exceptions
i. Note: NOT on fact pattern in exam – just say it is a state actor and move on with analysis. The cases are a conceptual disaster area and cannot be reconciled with each other.
ii. Exceptions to only applying to Government Action: (1) Public Function; (2) Entanglement (action/actor entangled enough with government to apply State Action); (3) Endorsement by government (so similar to entanglement that justices can’t even tell difference) ( exceptions are where private conduct must comply with the Constitution.
III. Limits of Government Power: Substantive Due Process

a. Overview
i. 14th Amendment directly limits state power. Substantive Due Process directly relates to “liberty” in the 14th Amendment.
ii. Post-Lochner, laws regulating the economy and “ordinary” legislation do not infringe upon fundamental rights. Only rational basis gets applied to these laws
iii. NOTE: on exam, not being tested on Procedural Due Process.
iv. SDP: Limits policy choices government can make, depending on the nature of the individual liberty at issue. 
1. Look to what government action has been taken. Depending on what is being legislated, different levels of scrutiny apply.
2. Old view: Fundamental right to contract (Lochner) – now not seen as the same as Constitutional contract clause protecting existing contracts. Lochner was protecting right to enter into new contracts.
a. Now: don’t recognize fundamental right to contract under SDP because Lochner was not good law.
3. Fundamental rights get higher scrutiny (strict scrutiny), not rational basis and the government rarely wins. Nonfundamental rights receive rational basis, and the government almost always wins (presumption of constitutionality). 
a. Note: Post-Dobbs no longer the undue burden test for abortion regulations.
4. SDP is about the adequacy of the government’s reason for restricting a liberty. Remember, rights aren’t absolute; the government can restrict them if the reasoning is adequate enough. This isn’t a privacy argument, but a right to be protected from government regulation (see Lawrence v. Texas).
b. From Lochner-Era Substantive Due Process Analysis to the End of Lochnerism
i. The Lochner Court aggressively protected a fundamental (unenumerated) right to contract, seeing it as a limit on government’s power to regulate the economy. The justices believed in a Laissez Faire economic model and didn’t believe it was the place of the government to intervene and regulate (letting politics and policy preferences dictate decisions).
ii. During Lochner Era, the court was striking down progressive federal regulations (like the National Labor Relations Act) by saying it exceeded the scope of Congress’s Commerce Power (more on this later) and that it should be left to the states, and then subsequently struck down these regulations by the state saying they were unconstitutional because of SDP.
iii. This use of the Substantive Due Process to protect economic rights was the first time the Supreme Court was regularly striking down state laws (mostly progressive legislation).
iv. Note: Since Lochner, refused to protect economic liberties/rights (court afraid of Lochner to impose rights as a floor for economics to protect people). Insult to say you’re acting like the Lochner Court.
v. Substantive Due Process interprets “liberty” to protect (or not) the unenumerated rights, not the rights listed in the Bill of Rights.
vi. “Right to contract” recognized in this time disproportionately helped employers, even where it wasn’t fair because there was not equal negotiating power between the parties.
vii. Toolbox Note: Don’t ask if it is an economic right, just ask if it infringes on a fundamental right. 
viii. Allgeyer v. Louisiana – Pre-dates Lochner decision 
1. Louisiana law prohibiting foreign insurance companies from doing business in the state. There was an issue with the notice sent about a contract made in New York. The Louisiana Supreme Court said writing this notice within the state was an act done to effect insurance on the property, in violation of the law.
2. Supreme Court held the action of writing the notice was proper and one the state couldn’t prevent under the Constitution. This infringed on the right to contract.
ix. Lochner v. New York – Case was so famously terrible the entire era was named after this case, instead of the Chief Justice at the time.
1. Facts: New York state law set maximum weekly hours for bakers at 60 hours worked/week. The law stated it was a misdemeanor to violate this law. New York stated this was enacted to protect the health of the bakers, falling within their general police power.

2. Issue: Whether this New York law violated the 14th Amendment by infringing on the parties’ right to contract.

3. Held: The statute interferes with the right to contract (right to buy/sell labor). The right to contract is a protected individual liberty, and the state cannot take this away without due process.

4. New York argued this fell under their police power to protect the health of their people, but the Supreme Court did not want an unbridled police power to overrun the 14th Amendment. They stated the state had the power to regulate contracts if it was a legitimate exercise of police power, but did not find it legitimate here.

5. Test: Proper purpose and proper way to achieve that purpose (necessary means to achieve ends). 

a. Note: This isn’t strict scrutiny, but it is not deferential to the state.

6. Holmes’ Dissent: The Court should defer to legislation as a general default and not second guess if it is good or bad policy. They should not be arguing whether they think the state is telling the truth about its reasoning for the law. The Court here was being a “super legislature” making policy under the guise of judicial review.

x. Muller v. Oregon
1. Issue: Constitutionality of a statute setting women’s maximum daily hours at 10 hours/day, under which Defendant was conviction. The limitation imposed was viewed as a benefit to all, and justified use of police power.

2. Held: The statute was constitutional. The Court distinguished Lochner, because they thought they needed to regulate women. This was a clear policy preference of the court to get women to be home more to do domestic work. 

3. Note: This still falls well within Lochner because it was a decision based on the justices’ policy preference.
xi. Adkins v. Children’s Hospital
1. Issue: Constitutionality of Act of 1918 fixing the minimum wages for women and children in D.C.

2. Challenged the constitutionality of authorization to interfere with freedom to contract under 5th Amendment Due Process. 

3. Struck down because the Court believed the reasons for setting a minimum wage for women were without a reasonable basis.

4. Rule: Under the Due Process Clause of the Fifth Amendment, Congress cannot make a law regulating the federal minimum wage for women as this violates the freedom of contract.

xii. Weaver v. Palmer Bros. Co.
1. Issue: Whether the provision purporting absolutely to forbid the use of shoddy in comfortables violates the Due Process or Equal Protection Clauses.
2. Held: Sterilization eliminates any dangers from use of shoddy in bedcovers. Therefore, the provision cannot be sustained as measure to protect health.

3. Struck down consumer protection regulation from state over dirty bed covers.
xiii. Nebbia v. New York – Marks the start of the fall of Lochner
1. Upheld a law regulating the price of milk as not violating SDP and freedom to contract.
2. Rule: Without the presence of other constitutional prohibitions, the Due Process Clause of the Fourteenth Amendment does not prevent states from enacting economic policies such as price regulations to further the public good as long as those policies are not unreasonable or arbitrary.

xiv. Criticisms of Lochner: The Court exercised excessive judicial activism, striking down democratically elected legislation of non-textually delineated rights. The cases were not consistent in their decisions and logic between them.
c. West Coast Hotel, Carolene Products, and Williamson v. Lee Optical
i. Overview of shift: There was economic pressure of the Great Depression and political pressure from striking down state and federal laws. There was greater pressure for regulations in the economy because of the Depression. FDR led efforts to reform the court in the “New Deal” era. There were intellectual pressures on the court to try to make their decisions make logical sense, and not just decide cases based on personal policy preferences. This marked the fall of the liberty to contract as a protected constitutional right. FDR did a fireside chat on “court packing,” but ended up appointing justices without having to pack the court. This, along with “The Switch in Time that Saved Nine” changed the ideology of the Court away from the Lochner era. This switch prevented the increase in justices, while still achieving FDR’s goals with court reform.
ii. West Coast Hotel v. Parrish – real start to the end of Lochner
1. The Court upheld a regulation of minimum wage for women and children, overturning Adkins, but still making a contract-esque argument (not true end of Lochner).
2. Reasoning: The Constitution does not speak of the freedom to contract. It is an unenumerated right and therefore gets a lower standard of review. The protection of women and children, and their wages, is of public interest to be regulated.
3. Held: The states may direct their law-making power to correct the abuse which springs from their selfish disregard of the public interest.
iii. U.S. v. Carolene Products – FOOTNOT 4 STANDARD OF REVIEW where no fundamental right (just fundamental liberty interest)
1. Lochner era truly over. The Court upheld a federal law prohibiting the sale of “filled milk.” Congress argued the use of filled milk was injurious to the health, and was a fraud on the public.
2. Above the line, the Court said the default is a presumption of validity in the laws (rational basis). Congress is in the position to, and did, hold hearings on the issue and hear from experts. The Courts should be deferential and not second guess this. This is the type of decision for Congress to make, not the courts.
3. Rule: Regulatory legislation affecting ordinary commercial transactions is not pronounced unconstitutional unless in light of facts made known or assumed it is of such a character as to preclude the assumption that it rests upon some rational basis.
4. FOOTNOTE 4: Certain circumstances where the Court doesn’t defer to Congress, and instead should apply a heightened scrutiny (NOTE: fn4 does not specify intermediate or strict, just “heightened.”). Here, the constitutionality is NOT presumed.
a. Amendments 1-8
b. Political process (voting)
c. Laws directed at discrete and insular (numerical) minorities to not oppress them through the political process
d. Note: NOT a current majority on the Supreme Court agreeing with this idea/process.
iv. Williamson v. Lee Optical – Big case cited for Rational Basis
1. Regulation in question Oklahoma law stating it was unlawful for any person not licensed as optometrist of ophthalmologist to fit lenses into face or duplicate or replace lenses into frames.
2. Issue: Whether the Oklahoma law was an unconstitutional violation of the 14th Amendment Due Process Clause.
3. Rule: A state may regulate a business if its legislature determines there is a particular health and safety problem at hand and that the regulation in question is a rational way to correct the problem.

4. Held: Due Process was not the proper method to attack this law. The Court merely needs to apply rational basis, in which there is a presumption of constitutionality. It is for the legislature, not the courts, to balance the advantages and disadvantages of the law’s requirements. Therefore, if the people have a problem with the law, they can solve it by voting, not by the courts.
5. Means-end test: The end is the purpose of the law and the means are what the law does to achieve that purpose. The end is always permissible as long as the court can conceive any goal not prohibited by the Constitution (the court can infer this, the government doesn’t even need to supply).
d. The Incorporation Debate and Modern Incorporation
i. Overview: Incorporation is a version of SDP and the Court has broad discretion with selective incorporation. Selective Incorporation through the 14th Amendment allows the Court to incorporate certain provisions (as decided) of Amendments 1-8 to apply to the states via the 14th “liberty.” This is highly discretionary.
ii. Incorporation cases: whether incorporation of a specific provision satisfied the test ( the principle of justice is so rooted in the tradition and conscience of our people to be ranked as fundaments. If not, it is not incorporated into the 14th Amendment to prevent state/local action.
iii. As a matter of doctrinal law, almost ALL of Amendments 1-8 are incorporated, but not the 5th Amendment’s right to grand jury or 7th Amendment’s right to jury trial in civil case. The 3rd Amendment’s provision on housing soldiers has remained undecided.
iv. Palko v. Connecticut – At issue was statute permitting appeals by the state in a criminal case, which would be double jeopardy under 5th Amendment. They argued that what is covered by the 5th Amendment is covered by the 14th. The Court here held the 14th Amendment embodies all provisions of the 5th Amendment, but did not expressly incorporate the entire Bill of Rights (but opened the door for this).
1. Rejecting total incorporation, approving selective incorporation, but determining that 5th amend protection against double jeopardy failed selective incorporation test.

2. Test = whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.” (Note: Old view that this test applies to the recognition of any non-fundamental liberty interest as a fundamental right, not just incorporation.)
v. Timbs v. Indiana – Held the 8th Amendment’s bar on excessive fines is incorporated based on stare decisis and precedent.
1. Thomas had an issue with using SDP for incorporation, calling it a “legal fiction.” He argued the Privileges or Immunities Clause is what should protect constitutionally enumerated rights, and it should not extend to unenumerated rights.
e. Origins of Modern Substantive Due Process
i. Doctrinally, modern SDP grew out of incorporation to recognize unenumerated rights through “liberty” in the 14th Amendment.
ii. Note: Don’t try to delineate rights, but rather think of the regulation being challenged. (Ie. NOT this case is about the right to marry, but rather, this case challenges a regulation against interracial marriage.)
iii. Include: marriage regulations (recognized as fundamental right), family visitation regulations, family living regulations, parenting choices regulations, and medical decisions regulations.
iv. Fundamental Rights: liberties deemed so important the government can’t infringe unless they pass the strict scrutiny standard (necessary to achieve a compelling government purpose).
v. Note: Both Due Process and Equal Protection protect fundamental rights and can face strict scrutiny. The difference is how the constitutional arguments are phrased.
vi. Ninth Amendment: Through case law, the 9th Amendment is not used to confer any rights. Rather it is used as the textual justification for non-textual rights being recognized under 14th Amendment “liberties.” 
vii. Framework for Analyzing Fundamental Rights:
1. Is there a Fundamental Right? The constitutional debate is over what should be a “fundamental right.” If it is fundamental, the government rarely wins because it has to meet strict scrutiny. If it is not a fundamental right and just a liberty interest, the government rarely loses because only rational basis needs to be met.
2. Is the constitutional right infringed? Determine infringement by the directness and substantiality of the interference. If the exercise of a right is prohibited, there is no doubt it is infringed.
3. Is there sufficient justification for the government’s infringement of a right? The government bears the burden of persuasion. If it is a fundamental right, they must prove a compelling interest; if it is not fundamental, only need a legitimate purpose (note: precedent states that the court can infer this).
4. Is the means sufficiently related to the purpose? For strict scrutiny: The government must show the law is necessary to achieve the objective, and they cannot achieve the goal through means any less restrictive. For rational basis: The government only needs to show the law is a reasonable way to achieve the goal. The government is not required under rational basis to use the least restrictive alternative.
viii. Buck v. Bell – Defendant was ordered to perform surgery to make Buck sterile. She was seen as a “feeble-minded” woman, and a Virginia statute said the health of the patient and welfare of society were promoted in certain cases of sterilization. 
1. Issue: Whether the statute allowing forced sterilization was against the 14th Amendment.
2. Held: Law was upheld as constitutional for the benefit of society. Even though this arguably intruded on bodily autonomy, the Court found sufficient state interest.
ix. Skinner v. Oklahoma ex rel. Williamson (1942) 
1. Issue: Whether the Oklahoma Habitual Criminal Sterilization Act unconstitutionally deprived individuals of their basic right to reproduction.
2. Held: Reproduction is a “basic civil right” which is fundamental to the survival of the race. This Act forever deprived people of this basic liberty.
3. The Court applied Strict Scrutiny and found the felony classification a clear discrimination in the law.
f. Modern Substantive Due Process Analysis: Family Regulations
i. Loving v. Virginia – Note: this is just the SDP part, not Equal Protection.
1. Facts: Interracial couple got married in D.C., then went back to Virginia. They were convicted of violating the state anti-miscegenation statute, but the court suspended the sentence for 25 years if they left Virginia. The couple moved to D.C. and filed a motion to vacate the judgment and set aside the sentence because the statute was repugnant to the 14th Amendment. The Court of Appeals upheld the anti-miscegenation statutes and affirmed the convictions.
2. Issue: Whether a statutory scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial classifications violates the Equal Protection and Due Process Clauses of the 14th Amendment.
3. Held: The statute is unconstitutional and cannot stand consistently with the 14th Amendment. The statute constituted impermissible race discrimination and deprived the plaintiffs of their liberty without due process. The Court held the right to marry was a fundamental right. The marriage regulation here clearly infringed on this fundamental right when it imposed a complete ban.
4. Note: Lawyers pre-Obergefell distinguished gay marriage, claiming Loving was based on race.
ii. Zablocki v. Redhail – Means/end analysis in strict scrutiny (couldn’t pay child support so couldn’t get married)
1. Compelling government purpose: to make sure child support payments are made
2. Means: prevent from marrying
3. Scrutiny: means doesn’t line up with the end ( not accomplishing the goal; there are a lot of other things the government could do to achieve this.
4. The issue with the regulation was the means, not the end, and the government must satisfy BOTH prongs.
iii. Michael H. v. Gerald D. – plurality opinion, so not SDP doctrine
1. Facts: Michael’s biological daughter was born likely not to husband of mother. Michael wanted to visit her (98% sure it was his daughter). California law presumed the child is the child of the husband if not proven sterile, and only the husband or wife can rebut this presumption. Michael argued there was a fundamental right to parenting.
2. Issue: Whether preventing paternal rights violates Michael’s SDP rights under the 14th Amendment.
3. Held: This law did not violate the 14th Amendment’s Due Process Clause because this relationship had not historically been treated as a protected family unit. The Court did not find a fundamental right, so it only applied rational basis. The government only had to show there was legitimate government interest and the law was reasonably related to that interest.
4. Dissent: The plurality wants to put a restraint on liberty, requiring it to be in “tradition.”
5. KEY TAKEAWAY FROM CASE: HOW TO ARGUE FOR A NEW FUNDAMENTAL RIGHT
a. New Fundamental Right: depends on which description of the non-fundamental liberty issue the court accepts.
i. Note: Here, the dissent found fundamental right to parenthood. The plurality opinion adopted more narrow right, the fatherhood right to someone who had an affair with a married woman.
b. The court has discretion of which description to accept. SHOW THIS ON THE EXAM IF ARGUING NEW FUNDAMENTAL RIGHT.
c. In deciding new fundamental right, the court should consider, but is not bound by, Palko’s history and tradition analysis (NOTE: Different than what we see in Bruen with historical analog).
d. Start with history and tradition and continue on with analysis ( precedent-based reasoned judgment if it should be a new fundamental right.
e. The Court rejected Scalia’s application of Palko of JUST looking at history and tradition, and lack of discretion to require to adopt the narrow description of the asserted interest (see FN 6). 
iv. Moore v. City of East Cleveland – family living regulation
1. Issue: Whether the zoning ordinance regulating how closely related you must be to live together violates the Due Process Clause of the 14th Amendment.
2. Held: Plurality opinion held the ordinance violates the 14th Amendment. The Court used a broader interpretation of the liberty interest and applied strict scrutiny. The Court didn’t want to limit the liberty interest to just the nuclear family. The means here were not narrowly tailored to meet the ends, and thus the Court strikes it down.
v. Meyer v. Nebraska – Right of Parents to Control the Upbringing of their Children
1. Issue: Whether the Nebraska state law making it unlawful to have foreign language classes violated the parents’ due process rights.
2. Held: This law violates the parents’ civil liberty. There is a fundamental right to make parenting decisions, and it isn’t for the state to decide foreign languages could not be taught. Learning foreign languages is not injurious, therefore the state was not in the position to regulate.
vi. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary – Parenting Choices Regulations (Note: still in Lochner Era)
1. Facts: The Compulsory Education Act of 1922 required parents/guardians of children between 8 and 16 to send their kids to public school for the period the public school was held during the year. This was the destruction of private schools.
2. Issue: Whether this act violates the DPC of the 14th Amendment by interfering with a parent’s fundamental right to make parenting decisions.
3. Held: The Act unreasonably interferes with the liberty of parents/guardians to direct the upbringing and education of children under their control.
g. Modern Substantive Due Process Analysis: Medical Decisions Regulation
i. The Court drew a line between medical decisions to actively cause harm/death (not fundamental rights) and to decide to do nothing and/or stop treatment, leading to death (fundamental right). Crozan provided for a general recognition of liberty to refuse medical treatment, which is balanced with the state interest to preserve human life and preventing termination of life if they would not have wanted the outcome (note: case was about someone in a vegetative state, requiring clear and convincing evidence they would have wanted to die).
1. Vacco: Right to refuse further treatment was omission = legal; assisted suicide was active = illegal. 
ii. Washington v. Glucksberg
1. Plaintiffs argued the 14th Amendment liberty extends to a personal choice of ill adults to commit physician-assisted suicide. Plaintiffs were trying to argue for the recognition of a new fundamental right, arguing for a “right to die” or “right to control one’s death.”
2. Issue: Whether WA’s prohibition against aiding a suicide violated the DPC of the 14th Amendment.
3. Held: The law does not violate the 14th Amendment. While the right to refuse continued treatment and assisted suicide might have the same outcome, they are quite distinct, and the latter has never been legally protected.
4. Scrutiny: Because the court failed to find a new fundamental right, it was only an unenumerated liberty interest and the Court applied rational basis. Applying rational basis, the Court found a State may have a legitimate interest here to protect human life and protect vulnerable groups.
5. Glucksberg Test: Method for deciding new fundamental right based on tradition and history. NOTE: This is now a rejected method (start here and keep moving through analysis).
iii. Vacco v. Quill
1. Claiming New York law discriminated by allowing assisted suicide to those on life support because of the right to refuse treatment, but it was illegal for those not on life support.
2. The Supreme Court rejected this argument.
3. Issue: Whether prohibition on assisted suicide violated the EPC of the 14th Amendment. (NOTE: Equal Protection case but follows with DPC logic.)
4. Held: Does not violate. There is a strong presumption of validity because it neither infringes on a fundamental right nor involves a suspect classification.
5. Rule: Everyone who is competent has the right to refuse medical treatment, even if that treatment would be lifesaving (omission). There is no fundamental right to medical decisions leading to physician-assisted suicide (active).
h. Modern Substantive Due Process Analysis: Sexual Behavior Regulations
i. Right to Contraceptives:
ii. Griswold v. Connecticut (1965)
1. The lower courts interpreted the 9th Amendment to protect substantive rights. The current view is still that the fundamental rights aren’t limited to the Bill of Rights (and judges can find and enforce other rights), BUT no substantive rights are protected by the 9th Amendment, so there cannot be a violation of it.
2. Issue: Whether the Connecticut statute stating whoever uses contraceptives for the purpose of preventing conception could be fined and/or imprisoned for no more than 1 year, as would anyone who assisted in the committing of such offense, violated the DPC of the 14th Amendment.
3. Court declined Lochner to interpret the 14th Amendment’s application.
4. Used a privacy argument, stating the relationship here lied within the zone of privacy created by several fundamental constitutional guarantees. “Penumbras and emanations” language – NOT TO USE ON EXAM. The majority used the entire Bill of Rights to make this decision. Note: Penumbras and emanations is about “zones of privacy”, but SDP really is about freedom/liberty, not privacy.
5. Held: The statute was unconstitutional. The government control to protect activities subject to state regulation cannot be achieved by unnecessarily broad means to invade protected freedoms.
6. Note: This case isn’t cited as the doctrinal rule because the majority opinion did not say it violated the Due Process Clause. The majority looked to other rights to determine if the statute was in violation here. They didn’t want to rule of SDP because of fear of the Lochner Court.
7. Harlan’s concurrence is what is cited from the case for the due process argument. It is implicit within the concept of ordered liberty. He believed the Due Process Clause of the 14th Amendment stood on its own for SDP but cautioned for judicial restraint to not be another Lochner Court. This sets the doctrinal rule because it is what the Court has subsequently cited in majority decisions.
8. Note: Meyers and Pierce are still good law ( heightened scrutiny for parental choice regulations.
i. Bowers v. Hardwick (1986)
i. Issue: Whether a Georgia sodomy statute violated the DPC of the 14th Amendment.
ii. Note: This law regulated ALL anal and oral sex regardless of gender identity of the parties involved, so it was not specifically about gay rights.
iii. Held: There was no fundamental right implicated here, so the Court applied rational basis to uphold the law. It was NOT unconstitutional. (Note: Later this was overturned by Lawrence v. Texas.)
iv. Rule: Identify fundamental liberties so implicit such that neither liberty not justice would exist if it was sacrificed.
v. Defining the liberty at interest: The Court here took a very narrow definition of the liberty interest. Rather than saying this case was about the fundamental right of two consenting adults to have sex in private, the Court asked whether the Constitution confers a fundamental right upon gays to engage in sodomy. Because the Court defined the liberty interest so narrowly, they found no connection with other cases about marriage, contraception, or abortion relevant here. The dissent would have adopted the broader definition to find a fundamental right and apply strict scrutiny. 
vi. After defining the liberty interest as the right to engage in sodomy, the Court had no issue finding it wasn’t a right that was deeply rooted in our nation’s history. In fact, they argued there was a long history of criminalizing “sodomy,” so this couldn’t be a fundamental right. The Court analyzed SDP precedent cases to distinguish these facts in order to not find a fundamental right (looking to see if the government regulation, not just the rights, resembled precedent or not). The Court did not want to “discover” a new fundamental right within the DPC. Big takeaway: The Court didn’t like SDP, so they looked to precedent and history to see if this had been delineated as a “nontextual right.”
vii. Blackmun’s Dissent: The statute denies individuals the right to decide for themselves whether to engage in particular forms of PRIVATE, consensual sexual activity. He sees this as more of an issue of the right to be left alone. It is revolting to have no better reason for a rule of law than because it was laid down during the time of Henry IV. Blackmun believes to uphold the law Georgia must assert more than just that the law was passed because the “crime” was abominable to the Christian faith. The majority ignored that the statute covered heterosexuals, too, just to rule against gays. Blackmun would have found this statute to interfere with a fundamental right of privacy and freedom of intimate association.
1. Sex status of the person who engages in the act is irrelevant as a matter of state law. There is no basis for the Court’s “as applied” challenge.
2. Sec II of the dissent ( template for how to argue a new right: Type of decisions and places the legislation is regulating: (1) sphere of individual liberties kept largely out of the reach of government; history – traditionally these decisions are ones that individuals are entitled to make free of government interference (Cites doctrine/majority opinions) on this; how this decision impacts all person’s liberty – statute applies to anyone who engages in those specific sexual acts. (2) spatial analysis – government regulation of the home: Due Process Clause, not 4th Amendment, often invoked to protect liberty within the home.
3. Dissent also argues the government needs a secular purpose for the regulation.
4. Wrap-up: (1) Compare the decision at issue to other decision ( compare regulations, not rights (ie. cases striking down other regulations on sexual intimacy). Doing this, the Court should find this is the kind of decision a person should make for themselves. (2) Application of standard of review ( under strict scrutiny, the government did not make an argument to get over the high hurdle.
viii. Steven’s Dissent: The fact that the governing majority in the state has viewed a particular practice as immoral is NOT a sufficient reason for upholding a law. (Note: Kennedy incorporates this into Lawrence.) To overcome strict scrutiny would need morality (if there) and (non-religious) reason.
1. States liberty interest as the right to engage in nonreproductive, sexual conduct. THIS is where the right comes from, not Lawrence. Note: On exam cite as fundamental right from dicta in Obergefell.
ix. NOTE: Don’t equate morality with religion. Morality is a person’s own view of right and wrong. The government can regulate morality. The government can make exceptions for higher scrutiny where they don’t want the government to regulate, but they can’t rely ONLY on morality in doing so. Religion can’t be the reason for a regulation. Make the distinction between a regulation based on morality and one based on religion. (This case the Court said the majority’s moral view was a legitimate government purpose, but the Lawrence Court said they need a non-morality driven purpose in addition to morality.)
j. Lawrence v. Texas
i. Overturns Bowers v. Hardwick (but Scalia’s dissent disagreed, stating precedent shouldn’t have been overturned because society relied on the decision based on legislation passed). KWF: The opinion is intentionally ambiguous, stating it was a form of liberty, not a fundamental right.
ii. Rational Basis Plus/Rational Basis with Bite: This is an exception to rational basis where the Plaintiff wins, but the court is not applying heightened scrutiny. It is hard to predict and may not be around anymore without Kennedy on the court.
1. How to argue you should get rational basis with bite (besides asking Kennedy): MAGIC WORDS ( “The regulation was born of an animosity toward the class of persons affected and further had no rational relation to legitimate government purpose.” (From Romer v. Evans re: equal Protection.)
2. Low likelihood you will get this standard, and hard to predict if you will win, but argue it if it’s applicable.
3. Still a means-end analysis for rational basis; it’s just typically very easy for the government to meet this test.
4. Saying the Texas statute furthers no legitimate state interest seems like rational basis. Hence Rational Basis with Bite (ie. rational basis but the government loses), because Kennedy did not want to accept it as a fundamental right or apply strict scrutiny.
iii. Issue: Whether the Texas statute making it a crime for two people of the same sex to engage in certain intimate sexual conduct violates the DPC of the 14th Amendment. At Supreme Court, framed as question of right of adults to engage in private conduct as exercise of liberty under DPC.
iv. Reevaluating Bowers, in which the Court failed to appreciate the extent of liberty at state, in which a regulation is seeking to control personal relationship that is within a person’s liberty to choose.
v. Start by looking at history: not a long history of laws directed at gay people specifically. The sodomy laws from England also impacted heterosexuals, prohibiting nonprocreative sexual activity. Additionally, the right sought by petitioners has long been accepted as an integral part of human freedom in other countries.
vi. Bowers wasn’t decided correctly (wrong from moment judgment handed down). The case should have been about liberty protected under Due Process.  Incorrectly describing the liberty interest at stake was an error, but alone not enough to reconsider precedent, because we want stability in decisions.  However, going through a precedent on precedent analysis, it can be reconsidered. Therefore, it does not control as binding precedent and can be overruled.
1. Wrong from the moment it was decided.
2. Changed facts: The “history” in Bowers is equally consistent with tradition of banning ALL non-reproductive sex.
3. Things have changed, which justifies change in law: Liberty is understood to give substantial protection to adult persons in deciding how to conduct their private sex lives. (Important factor: Dobbs’ dissent says there has been no change in facts from Roe to justify a change in law.)
vii. (Probably) Still Good Law Procedurally: history and tradition are starting point, but not the end in all cases for SDP inquiry. Bowers didn’t look at other considerations when deciding liberty, but now there is precedent for looking at other considerations.
viii. “Texas statute furthers no legitimate state interest.” The Court finds the Texas statute doesn’t even clear the low bar of rational basis’s “legitimate interest,” much less a more exacting test. (RATIONAL BASIS WITH BITE.)
ix. Change of law after Bowers:
1. PP v. Casey – autonomy of the person making these choices – intimate and personal choices central to personal dignity and autonomy (not formulaic test ( use analogy).
2. Romer v. Evans – struck down class-based legislation directed at gays as violation of Equal Protection – changed Bowers, because the law requires to look back at the decision. Still applied rational basis with bite (but don’t apply this to race or gender). Still can’t predict when you’ll get RB with bite, or if you’ll win. 
3. Note: Despite nod to Romer v. Evans, this was NOT decided as an Equal Protection case, because some might then question if the prohibition would be valid if drawn differently. The regulation was prohibited under substantive due process, and wasn’t just about the discrimination drawn.
a. But note: O’Connor’s concurrence would have adopted EP classification as the reason to strike down the law.
x. Precedent on Precedent Analysis:
1. Individual or societal reliance on existence of that liberty (see Casey) ( Bowers did not induce detrimental reliance compared to where recognized individual rights are involved (ie. this is not the sort of regulation to help against overturning it). 
a. Scalia said there was reliance because the government relied on their ability to make these types of criminal laws.
b. Doctrinally, reliance does NOT include government’s ability to pass criminal laws.
c. More/other compelling reasons than just reliance to overturn a decision.
2. Bowers makes constitutional law unworkable with subsequent cases ( the rationale in the case cannot withstand careful analysis.
3. State cannot demean the existence of individuals (note: no doctrine on what this is).
xi. O’Connor’s Concurrence: Equal Protection analysis to avoid setting precedent for ruling laws banning same sex marriage violates DPC.
xii. Scalia’s Dissent: believes that by not applying strict scrutiny, the majority left Bowers in place. He wants there is nothing after this decision to prevent same-sex marriage. He does agree on the precedent on precedent analysis, but disagrees on the reliance factor.
xiii. BIG NOTE: arguing for a new fundamental right is different than arguing to overrule precedent. ONLY argue to overrule precedent if you are before the Supreme Court. BUT the structure to overruling precedent can be applied to ANY case, not just SDP and not just con law.
k. Precedent on Precedent
i. Court’s Considerations: (See Casey’s application)
1. Has the legal rule in the case become “unworkable” (can judges apply it)?

2. Has society come to rely on the holding (detrimental reliance)?

3. Has the law changed to make the case obsolete?

4. Have facts changed?

l. Modern Substantive Due Process Analysis: Marriage Regulations – Obergefell v. Hodges
i. Exam Note: Apply strict scrutiny if the government is regulating marriage.
ii. U.S. v. Windsor (2013) – This case was a helpful step leading to Obergefell. The case invalidated the Defense of Marriage Act defining marriage as between a man and a woman for federal law purposes as unconstitutional. Because it was for federal purposes, the Court found it violated the 5th Amendment’s Due Process Clause.
iii. Obergefell v. Hodges – Protecting fundamental right to marry for gay couples
1. Plaintiffs were seeking liberty to marry someone of the same sex and have their marriage deemed lawful in the same way as marriages between people of opposite sexes. They claim violations of the 14th Amendment by denying the right to marry or have marriages lawfully performed in other states given full recognition.
2. Issue: Whether denial of a marriage license and denial of recognition of a marriage performed in another state for same sex couples violates the 14th Amendment’s DPC.
3. Standard of review: Strict scrutiny is applied to laws regulating sex acts of consenting adults. “Other fundamental rights, including marriage and intimacy…”  DOCTRINAL BASIS for 14th DPC protecting fundamental right to make decisions about intimacy with consenting adults in private (NOT cite Lawrence v. Texas because refused to call it fundamental right).
4. Held: The 14th Amendment recognizes liberties extending to personal choices of individual dignity and autonomy. The right to personal choice of who to marry is inherent in the concept of individual autonomy. The right to marry is fundamental; support for two-person unions is older than the Bill of Rights. There are societally recognized benefits that come with marriage, including status under federal laws, and safeguards to families and children. Therefore, this law violates the 14th Amendment and is unconstitutional.
5. II. Historical analysis for history and tradition test in SDP ( centrality of marriage in society (this isn’t providing a broad analysis in SDP if unrelated to marriage). The Court isn’t saying there is a long tradition of protecting same-sex marriage, but rather a tradition of protecting marriage. The government is wrong to say it was long deemed criminal; marriage is an institution that has evolved over time.
6. III. SDP Analysis: explains as non-formulaic, but the Court must exercise reasoned judgment.
a. History and tradition act as a guide, but do not set the outer boundaries (see Lawrence, NOT Glucksberg).
b. Continue analysis after history and tradition, stating we learn more about liberty as time goes on.
c. Note: Obergefell is NOT arguing for a new fundamental right. Loving already stands for the fundamental right to marry (argues not about race/sexual orientation, but about regulating marriage). The Court applies Loving to same-sex couples (the force and rationale of the arguments apply). There is a precedent of protecting marriage as a fundamental right.
7. Conclusion: The right to marry is a fundamental right inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of the 14th Amendment couples of the same sex may not be deprived of that right and liberty.
m. Modern Substantive Due Process Analysis: Abortion Regulations
i. Intro: In California, abortion (medical termination of a pregnancy) is legal with limits. It can only be done by a qualified professional or else there are criminal charges. In California, there is a fundamental right to terminate a pregnancy, which is an absolute right when (1) pre-viability, or (2) the procedure is necessary to protect the life or health of the mother (ie. once viable, only legal when necessary for life/health of mother). In California, it is also unconstitutional to require a minor to get parental consent before an abortion.
1. Viability: likely to sustain survival outside the uterus without extraordinary medical measures. Typically recognized around week 23. Note: New legislation (not CA) is looking not at viability but “fetal heartbeat.”
ii. Roe v. Wade (1973)
1. Issue: Whether laws restricting/prohibiting abortion violate the DPC of the 14th Amendment.
2. History: Laws preventing abortion are not ancient or from common law, but rather seen starting in the latter half of the 19th century. At common law at the time of the adoption of the Constitution, abortion was viewed less disfavorably than the statutes at time case decided.
3. Held: The Texas statute was too broad, not distinguishing the timing in pregnancy. It violates the 14th Amendment and cannot survive a constitutional attack.
4. Reasoning: States retain a definite interest in a woman’s health and safety for later-term abortions. There can be regulations for health and safety (like safeguarding health, medical standards, and protecting potential life). But “person” under the 14th Amendment does not include the unborn. 
a. Through pregnancy, the government always has two interests, but the legitimacy of those interests to regulates shifts with the trimester framework. 
i. Interest in preserving fetal life (grows during course of pregnancy)
ii. Interest in protecting pregnant person’s health
iii. Remember: states have a general police power to regulate for health and welfare.
5. Right to privacy not explicitly in the Constitution, but a line of cases recognizes the right to personal privacy (14th Amendment personal liberty and restrictions on state action).
6. Abortion (at least early in the pregnancy) was held to be a fundamental right. To regulate fundamental rights, the government needs narrowly tailored legislation to meet a compelling state interest. Apply strict scrutiny. Here, the “compelling” point for states’ legitimate interest in potential life is viability (hence can prevent abortions post-viability).
7. Rule: Trimester framework for state regulations on abortion
a. 1st Trimester: Abortion decision must be left to the medical judgment of woman and doctor;
b. 2nd Trimester: State can regulate in interest of health of mother – reasonably related to maternal health;
c. 3rd Trimester: After viability, state promoting interest of potential life, may choose to regulate and even proscribe abortion, but MUST have exception to preserve the health and life of mother.  Viability marks the line where it is ok or not for the government to regulate. At this point, the government could choose to completely ban abortion, as long as there is an exception in the law for the health and life of the mother (always balancing the interests). Note: not just an exception for life, but also for the health of the mother (could potentially argue this very broadly).
d. This framework balances the interests between the pregnant person and the protection of the potential life. Until viability, the government does not have any compelling reason to ban abortion (strict scrutiny, and the government will fail). The government has an interest in protecting the potential life through the entire pregnancy, but in balancing interests, they will only get over strict scrutiny after viability.
8. History of bodily and sexual autonomy: With rights reserved and preserved in the 9th Amendment, freedom of autonomy left to people enough to encompass woman’s right to abortion pre-viability. The Court used this to reject the State’s claim that the 14th Amendment’s “personhood” began at conception. Personhood was when you become a person, not a fetal life.
9. Note on Roe: This case, while controversial, was less controversial when decided than it was in 2022 when the Court overruled it in Dobbs.
10. Rehnquist Dissent: Does not find privacy implicated in the case, rather just a liberty issue and rational basis should apply. He wants to just apply the Palko test, and stop there, finding the right not so rooted in history to be fundamental.
iii. Notes: The policies and arguments in Roe are ONLY as they apply to abortion regulations. Abortion regulations are their own mini-toolbox within the SDP toolbox. The Trimester Framework did NOT survive Casey, but the viability standard does. The viability standard does NOT survive Dobbs.
iv. Also note: Roe was silent on the Equal Protection front, because the Court was not ready to make an EP argument on that point. This easily could have been an EP case, because it was a law only regulating women/people who could become pregnant.
v. Planned Parenthood v. Casey (1992) – only a plurality decision
1. Reaffirms yet modifies (some say gutted) Roe. The decision upheld the end goal of Roe but changed the trimester framework to the nebulous “undue burden” test, keeping the viability argument. (Right of woman pre-viability to have an abortion without State interference (if the regulation places an undue burden); state power to restrict abortions after viability if the law contains an exception for life/health of mother; and states have a legitimate interest from the outset to protect the health of the woman and life of the fetus.)
2. Looks at precedent on precedent for whether to overturn Roe. Does not find enough factors are met, so it just modified. Remember, believing the case is erroneous is not enough to overturn a decision. Precedent respects the realm of private family life, including the most intimate and personal choices which are central to liberty protected by the 14th Amendment. (But see Dobbs.)
3. Issue: Whether the Pennsylvania statute’s provisions regulating abortion violate the DPC of the 14th Amendment. Whether they are constitutional under Roe.
4. Kept the viability distinction, reaffirming the government had a compelling interest in protecting the potential life after viability.
5. BIG CHANGE FROM ROE: Did not keep regulations pre-viability as needing to withstand strict scrutiny. They lowered the level of scrutiny to a new, unclear, “undue burden” test. Under this test, the law will fail if it has the purpose or effect of placing “substantial obstacles” in the path of a woman seeking abortions pre-viability. It is unclear if this creates any presumptions either way as to the constitutionality of the regulation and gives the Court tremendous discretion in applying the test.
a. “Only where state regulation imposes an undue burden on a woman’s ability to make this decision does the power of the state reach into the heart of the liberty protected by the Due Process Clause.”
b. “substantial obstacle” requirement not litigated much or applied strictly.
c. Later cases look to the amalgam of obstacles.
6. Change in the compelling interest: The government can regulate starting at conception, but still have to pass over the undue burden hurdle.
7. Here, the Court found the 24-hour waiting period for non-emergencies provision did not place an undue burden on the right to an abortion. However, because of the potential for abuse and domestic violence, the spousal notification/informed consent provision would prevent a large number of women from obtaining an abortion, and thus placed an undue burden on the right. The Court held this notice requirement was invalid.
vi. Whole Woman’s Health v. Hellerstedt
1. Law in question required a facility performing abortions (1) have admitting privileges to a hospital within 30 miles, and (2) that the facilities meet standards of ambulatory surgical centers. Both were hard to meet, and not necessary because of how safe abortion procedures are. The Court found the benefits to these regulations were slight, and far outweighed by the burdens they place on a woman’s ability to obtain an abortion.
2. Applying Casey: Undue burden if the purpose or effect of the provision is to place a substantial obstacle in the path of a woman seeking abortion pre-viability.
3. Issue: Whether the two provisions of the Texas House Bill 2 violate the Constitution as interpreted by Casey. (Admitting privileges and surgical center requirements.)
4. Held: Neither confer medical benefits sufficient to justify the burdens imposed on access. They place substantial burdens in the path to seek pre-viability abortions, and thus are an unconstitutional undue burden.
5. The Court must consider the burdens a law imposes on abortion access together with the benefits those laws confer.
a. Admitting privileges: abortions are safe with particularly low rates of serious complications. There is no significant health-related problem that the new law helped cure. It does impose substantial obstacle in woman’s choice to abortion because the location is so far from most hospitals, causing clinics to shut down (making women travel farther).
b. Surgical center: the clinics already had to meet health and safety requirements. Surgical center standards do not benefit the patients and are not necessary.
6. Conclusion: The provisions are unconstitutional on their face (don’t even need to consider “as applied”/effect).
n. Dobbs v. Jackson Women’s Health
i. Mississippi’s law was based on the “fetal heartbeat” at 15 weeks, even though the fetus does not have a heart yet and is not viable. There is no life possible outside the woman’s body, but the law chose this mark as to when abortions were banned. Mississippi knew it could not pass Casey’s undue burden test, lost in the lower courts, and continued to challenge it up to the Supreme Court to overturn precedent. They always knew the law violated the 14th Amendment under the current law, but passed the law as standing to bring a case to challenge Roe and Casey.
ii. Issue: Whether Mississippi’s Act banning abortion after 15 weeks violated the 14th Amendment/Constitution.
iii. Held: No, it did not violate the Constitution. This decision overturns Roe and Casey precedents establishing abortion as a fundamental right, and overrules Casey’s viability standard. History and tradition test (Palko/Glucksberg) to find not a fundamental right. The Constitution makes no reference to abortion, and it is not implicitly protected, even by the 14th Amendment’s DPC. The Court follows the Glucksberg test that guarantees must be so rooted in the Nation’s history and tradition and implicit in our concept of ordered liberty. The majority doesn’t see abortion falling into this category, so stops the inquiry here instead of continuing on with a precedent-based reasoned analysis. The Court does distinguish abortion from other sexual relations and contraceptive cases because they view abortion as fundamentally different because of “fetal life.”
iv. Standard of review: Apply rational basis to abortion regulations because the Court does not recognize abortion as a fundamental right, thus it does not get heightened scrutiny. (ONLY impacts abortion for now. Still cite Obergefell that regulation to engage in consensual sex by adults triggers strict scrutiny.)
v. Determining whether the Constitutional confers right to abortion:

1. Use “fixed standard” for meaning of Constitution ( no express reference to abortion
2. If there, implicit ( Roe bases argument on privacy, which the Court also doesn’t find in the Constitution. Roe doesn’t specify where in the Constitution this comes from, but Casey relies on “liberty” in the 14th Amendment.
3. Two categories of substantive rights under the 14th: (1) Incorporation of the first 8 Amendments; (2) Select list of fundamental rights not mentioned elsewhere.
a. If (2) must do history and tradition test and “scheme of ordered liberty.” Under the Court’s strict interpretation, they do not find abortion included.
b. History and Tradition: No support in American law until the late 20th Century, and has long been a crime in many states at least at some stages of pregnancy.
4. Opponents of law argued for broader entrenched right that was argued in Roe and Casey (privacy or freedom to make intimate and personal choices central to person dignity and responsibility). The majority considers stare decisis, but does not find a reason this shouldn’t be left to the voters of the states.
vi. Precedent on precedent and Stare Decisis: Meant to restrain judicial hubris, but it’s at its weakest when the Court is interpreting the Constitution. The Court points to Brown and West Coast Hotel as examples of overturning precedent. 
1. Nature of the Court’s Error: The majority believes what they are doing is the same as there, where they are overturning an erroneous interpretation of the Constitution, which was wrong from the day it was decided.
2. Quality of the Reasoning: Believe Roe was decided wrong and on “exceptionally weak grounds.” They claim Roe was not grounded in the text, history, or precedent, and think the trimester framework/“scheme” was unfounded.
3. Workability: Believe the rule in Roe was not “workable” (even though it could be applied in predictable and consistent manner). Casey’s undue burden test was unworkable, because what constituted a “substantial obstacle” was up for debate, and uncertainty in this grew after Whole Woman’s Health.
4. Effect on Other Areas of Law: These decisions led to distortion and diluted strict standard for facial constitutional challenges.
5. Reliance Issues: Don’t believe there are concrete reliance issues here because abortion is generally unplanned (reliance for Due Process purposes).
6. Through this (flawed) analysis, claims stare decisis is not in favor of upholding Roe and Casey.
vii. Alito believes the federal government isn’t in the place to regulate abortion. Each state should have the power, under their general police power, to regulate abortions. He believes the absence of text directly granting the right to abortion in the Constitution/BOR infers the lack of the right, completely ignoring the 9th Amendment. “Raw judicial power” calling Roe a “highly restrictive regime” that was not Constitutional law.
viii. KWF: Dobbs majority is not a reliable narrator. In going through the history of Roe and Casey, reword the central holding of the cases. While Casey was a plurality, it was settled doctrine, and adhered to Roe’s central holding as a matter of stare decisis, that the state has legitimate interest from the outset of a pregnancy to protect the health of the woman AND the fetus. Dobbs rewords this to say Roe held the state can’t constitutionally protect fetal life before viability.
ix. Thomas’ Concurrence: Believes no constitutional right to abortion, and quote his own previous dissent to support this fact. Thomas believes SDP cases are not just wrong, but farcical, no matter what regulation it is applied to. Note that the majority only said this about applying heightened scrutiny to abortion regulation (matter of unique factual context with abortion, but not other SDP). Thomas believes Due Process at most only requires process, and in no way is about fundamental liberties. He believes the DPC does not secure ANY substantive rights, but the majority is not willing to go that far with cases not regulating abortion.
1. “Thomas says fuck your precedent.” ( direct quote from class notes

2. KWF: Don’t do blatant policy argument on the exam. Ie. Be better than Thomas.
x. Dissent’s Critique of Majority: They did SDP analysis wrong and overturned cases interpreting “liberty” correctly. They also did the precedent on precedent analysis wrong. It is clear from the dissent that the government is regulating a body. It is different than Glucksberg; it’s about government controlling your choice on your body and abortion/bodily integrity.
1. Power, not reason, is the new currency of the Court’s decision-making. The majority’s argument is not persuasive as a matter of reason, but the law is what 5 or more justices say it is. The majority changed the law because they had the power to do it (SAYING THIS IS NOT A COMPLIMENT TO THE JUSTICES).
2. The 14th Amendment “liberty” protects personal decisions related to marriage, procreation, contraception, family relationships, and child rearing and education. The same reasoning for abortion decisions should apply without absolutist approach to invalidate state interest (balance with Roe’s trimester framework, or Casey’s undue burden where states can’t place substantial burden, but can still try to promote childbirth).
3. Opinion gets it wrong by focusing just on the potential life while ignoring the woman’s freedom and life at stake. The majority does not think forced childbirth implicates woman’s rights to equality and freedom.
4. Fear of how far-reaching this new precedent could be come. Roe came from contraceptive cases with the “right to bear or beget children” and yet the majority claims this won’t implicate the other decisions which relied on the logic of Roe.
5. Abandonment of Stare Decisis: Replacing the rule of law with the rule of the justices, implicating Roe and the 20+ cases which reaffirm or apply the constitutional right to abortion. The justices did not show significant change to justify radical reshaping of the law (unlike Brown).
o. Modern Substantive Due Process Wrap Up
i. Rule for Identifying/Arguing For New Fundamental Right Under SDP:
1. Rejected Dissent: Only consider Palko’s history and tradition test. The Court MUST adopt the most narrowly tailored description of the liberty interest at stake.
2. Current Majority: The Court has discretion over which description of the asserted liberty interest to accept. Start by considering Palko’s history and tradition analysis, but NOT BOUND by this. Then proceed through precedent-based reasoned judgment as to whether the interest should be a new fundamental right. Note: protection of non-textual rights requires “careful description of the asserted fundamental liberty interest.” (Careful, but not the most narrow.)
3. NON-FORMULAIC CONSIDERATIONS FOR ARGUING NON-FUNDAMENTAL LIBERTY INTEREST SHOULD BE A FUNDAMENTAL RIGHT
(1.) Both plaintiff and defendant argue their view of correct way to
DESCRIBE the liberty interest infringed by the law
(2.) Apply “history and tradition” (Palko v. CT) test
(3.) Plaintiff will be sure to note that “history and tradition” test is a “starting point not a stopping point”/defendant will acknowledge
this is accurate based on Lawrence v. TX; Obergefell v. Hodges
(4.) Plaintiff and defendant will make arguments asking Court to
follow or distinguish its substantive due process precedent cases
(i.e. Griswold; Moore; etc.) based on whether law infringes on
decisional autonomy and/or spatial autonomy in ways similar to
the Court’s analysis in prior majority SDP cases
(5.) Plaintiff will argue that Court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell cases

IV. Second Amendment Analysis: The New Historical Analogy “Doctrine” and the Interpretation/Construction Distinction

a. Distinguishing Sources from Theories of Constitutional Interpretation: The Second Amendment Example
i. Sources of Constitutional Interpretation:

1. Primary
a. Text of the Constitution
b. Original constitutional history
c. Overall structure of the Constitution
d. Values reflected in the Constitution
2. Secondary
a. Judicial precedents

ii. Methods of Interpretation: Theories ( general method or set of ideas for approaching a legal problem

1. Pluralist (Non-originalist)
2. Purposivist (Non-originalist)
3. Aspirationalism (Non-originalist)
4. Textualism (Non-originalist)
5. Pragmatic (Non-originalist)
6. Originalism-Specific Intent
7. Originalism-Modified/Abstract Intent
8. Original Meaning/Understanding (Scalia)
iii. Text of the 2nd Amendment: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

b. Originalism
i. Theory of constitutional interpretation (becoming dangerously close to doctrine). Started as a theory only in 1970, and the “new” originalism came about in the 1980s with Scalia. Non-originalism theory of interpretation is much older, but only got named that after originalism.
ii. “Originalism” isn’t one thing from the proponents of the theory. Different people have different ideas of what to look to (intent of Framers, Original meaning at the time, and what sources to look to for those meanings). D.C. v. Heller, Dobbs, and Bruen are now the big modern originalism cases being implemented by the majority. Originalism is dictating the analysis in these cases.
iii. Two underlying principles of Originalism (but they don’t feel like they’re being followed now):
1. Fixation thesis: the meaning is fixed at the time each provision is framed (1970’s view) and ratified (1980’s view), and is changed only by amending the Constitution.
a. Prior to D.C. v. Heller, the 2nd Amendment was seen as arcane, only about muskets and militia, yet Scalia decided to change the meaning of the Constitution under the guise of originalism. He changed the meaning to fit his idea of fixation, and ignore precedent and doctrine for his “THE original meaning.”
b. The theory is highly selective where justices decide to apply it.
2. Constraint thesis: When the justices use originalism to interpret provisions, they should be constrained by “THE” original meaning, to not let the Supreme Court run wild.
iv. Justices get to determine what “THE” original meaning is. There are different methods to find “THE” meaning depending on the originalist and the exact theory they follow:
1. 1970s: Specific intent – Look to the specific intent of those who wrote the words. What did the Framers intent? What was in their heads? Time machine approach (quickly abandoned because impossible to figure out).
2. 1980s: Original meaning/original understanding – modern prevailing idea. The meaning comes from the general, public understanding of the meaning at the time. Sources to look to are history books, pamphlets published at the time, founding era dictionaries and scholarly writings, state constitutions… The idea is that the best way to interpret the Constitution means certain things are off limits as sources of meaning.
a. Note: D.C. v. Heller dissent focuses on the specific intent of the Framers, which Scalia ignores because he thinks the right to bear arms is a natural right that predates the Constitution.
b. Instead of using the understanding at time of ratification as the starting point for understanding, these originalists use it as the ending point.
c. D.C. v. Heller
i. Regulation at issue: D.C. gun regulation banning the possession of a handgun, and requires registered firearms to be disassembled or trigger locked.

ii. Issue: Whether this regulation violates the 2nd Amendment (and whether it gets rational basis or heightened scrutiny).
iii. Held: Yes, the law violates a fundamental right.

iv. Rule: The Court does NOT hand down a standard of review. They reject rational basis but stop short of stating what controlling doctrine lower courts should apply to gun regulations.

1. This left lower courts needing to argue their case based on the similarity to the D.C. regulation to determine if it should be upheld or struck down.

2. Scalia did say it was NOT an absolute right, and there are certain realms where government can regulate. The lower courts have later interpreted this to mean the regulations are presumptively constitutional if they fit within this realm.

v. Analysis: The Court treats the 1st part of the 2nd Amendment as a prefatory clause. The 2nd Amendment protects a natural right that predates the Constitution, so the Court isn’t concerned about the Framer’s intent (say this to dismiss everything in the dissent about what the understanding of this amendment was at the time).

1. Note: There is no clear standard to apply for “natural rights.”

2. Prefatory Clause: announces the operative clause’s purpose but does not limit it grammatically. This structure is unique within the Constitution, but was common of the era, particularly with individual rights provisions in state constitutions. Apart from clarifying the function, a prefatory clause does not limit or expand the scope of the operative clause.

vi. Operative Clause meaning: 

1. Holder of the right = “the people”

2. Substance of the right = “have weapons”

a. “Arms” = any weapon, not just weapons used for military use

b. “Keep arms” and “Bear arms” = “have weapons” – again not just for military use

3. Meaning of the operative clause = guarantees the individual right to possess and carry weapons in case of a confrontation.

vii. Precedent-Based Analysis: US v. Miller case stands ONLY for the proposition that the government has power to ban “certain types of weapons.” “The right secured by the 2nd Amendment is not unlimited” only means there isn’t a right to keep/carry any weapon whatsoever in any manner for whatever purpose (there can be some limits). The majority claims to distinguish, but really overturns, prior precedent. By “distinguishing” Miller, the Court did not have to consider the other cases too much, even if this was a huge shift in the law.

viii. Previously: 2nd Amendment was subject to rational basis and left to the states to control. Prior to 2008, the text of the 2nd Amendment was irrelevant to fun regulations. After 2008, the 2nd Amendment now is interpreted to protect the right to have firearms within the home for self-defense, and is no longer about militias.
1. NOW in 2023: States cannot pass regulation that restricts the functionality of a weapon in a private home and for hunting. There are still some “sensitive areas” where arms can be regulated. 

2. There is a limit on government power to regulate firearms in the home for self-defense and for hunting.
ix. Note: Before 2008, this provision interpreted to limit govt power to regulate weapons within the context of (state govt) militia service.
x. Dissent: When you look to the works of the 2nd Amendment and the history/legislative intent, this is about militia duty to prevent another monarchy, not about individuals owning any gun (the challenge in this interpretation is that it hasn’t been controlling precedent since 2008). The 2nd Amendment was adopted to protect the right of people of each state to maintain a well-regulated militia to prevent a tyrant. It was not for the purpose of limiting the legislature’s authority to regulate private civilian use of firearms, and there is no indication in the amendment that it intended to enshrine the common law right to self-defense. The purpose of the amendment is clear from the text that it was meant for the purpose of a well-regulated militia (not prefatory clause). The Court needs to read the text consistently with the announced purpose of the amendment.
1. If we’re doing originalism, we need to do it correctly. At the time, “bear arms” was understood to mean “to serve as a soldier, do military service, fight.” “To keep” meant to store arms at home, ready to be used for service when necessary.
2. The decision announces a new constitutional right to own and use firearms for private purposes.
d. New York Pistol and Rifle Assoc. v. Bruen
i. Did NOT give us a standard of review. Rather it said to do lawyer/law chambers history.
ii. Issue: Whether the NY gun law violates the 2nd Amendment 
iii. Held: Yes this law is unconstitutional and the Court struck down the regulation.
iv. Rule: No standard of review was given. Rather, the Court just applied the historical analogy, but did more of a law chambers history, not true historian history (eg. did not look to the Framer’s intent as mentioned in the D.C. v. Heller dissent).
1. The law must be consistent with the Nation’s historical tradition of firearm regulation. The government must affirmatively prove the part of the tradition that delineates the outer bounds of the right to keep and bear arms. There must be a comparable tradition of regulation.
v. Note: Will NOT have to do law chambers history/2nd Amendment on exam. Also note that this method so far only applies to 2nd Amendment cases.
vi. Barrett’s Concurrence: The Court didn’t decide here which documents to look at or not, but just looked to the time of framing/incorporation. This method does not constrain the judiciary. They can pick and choose which documents to look at and how to analogize to them. The majority is no longer stating constraint as a tenant in originalism.
vii. Dissent: acknowledges the doctrine of the 2nd Amendment in Heller because of respect to stare decisis, even if they don’t agree, but believe this should be distinguished because now this applies to gun regulations outside of the home for safety. There shouldn’t be a history-only approach, but should be a means-end test as Heller said (note: the majority misreads the means-end test out of Heller, instead of what is actually says about the level of scrutiny being decided later). Heller really asked for a means-end test, but did not suggest intermediate or strict scrutiny (not interest balancing approach, but not history-only).
1. The Bruen opinion did not apply the means-end test to determine the fit between the means and the end (dissent example of how analysis could have gone).
a. End: Government interest, goal, purpose
i. Here: ensure public safety by limiting guns and therefore promoting gun safety
b. Means: Government action/regulation/how it is implemented (what the law does)
i. Here: requiring specific purpose for permits to carry guns in public
c. There should be some analysis of the government’s goal, and not just purely a historical analysis, because we are dealing with potential military-grade weapons and mass shootings. The Heller Court only rejected an interest-balancing approach, not the means-end test.
2. The Court should be very deferential here to the legislature because this involves policy judgments that vary greatly between urban and rural areas, and state by state, city by city. The reality is very different in places with different population densities, so local regulation makes sense. There also should be a different standard of review applied. Even though it is a fundamental right, it involves a deadly weapon.
viii. U.S. v. Rahimi – Note: note a case read, but a more recent, 5th Circuit case interpreting the Bruen legal standard.
1. Held: Texas statute violated the 2nd Amendment.
2. Rule: Interpretation of Bruen – no means-end test; just do historical analysis and 2nd Amendment textual approach. The government presumptively lacks the power to regulate (law is presumptively unconstitutional) in terms of 2nd Amendment gun regulations.
a. The government must demonstrate the regulation is consistent with the Nation’s historical tradition of firearm regulation, as long as the regulation fits within the text of the 2nd Amendment. The government bears the burden to find history to support the regulation, and the court is just supposed to evaluate if they met the legal/historical burden.
b. Once the government finds the history, there is an inquiry into the degree of similarity between the challenged regulation and the historical regulation. This is not supposed to be either a regulatory straightjacket nor a blank check, but it is highly discretionary for the court to decide if this similarity is met.

c. It’s a how and why test for the historical analogue, not to be confused with a (rejected) how and why for means-end.
d. Essentially this decision interpreted Bruen to complete throw out standards of review in exchange for basic text and historical analysis approach. 
ix. Note: 2nd Amendment “text and history” after Bruen is NOT THE SAME as history and tradition test in SDP (different toolbox).
V. Limits on Government Power: Equal Protection

a. (Brief Foray) Constitutional Law Pedagogy
i. Pre-2022 
1. Early interpretations of constitutional provisions and judicial power: Two main modern eras of interpretation of DPC and Commerce Clause – Lochner (through 1937) and Post-Lochner (but pre-2022)
a. Lochner Era: Decisions were made based on ideology/belief/personal viewpoint
b. Post-Lochner: More principled and correct interpretation of the constitutional provisions at issue. Default to the federal judiciary ( Court deference to majoritarian rulemaking EXCEPT for Carolene Products FN4 (regulations re: BOR, Voting Powers, “The Little Guy” – lack of power when rulemaking is oppressive)
c. Post-1980 anti-FN4 Era: Where we were until 2022, the justices appointed don’t believe in deference to majoritarian rulemaking.
d. Note: all of these changes is what drives the variation in the decisions.
ii. Post-2022
1. After early interpretations, Lochner and Post-Lochner, we now have law chambers/law office history (exclusive approach era – selectively applied only to some provisions of the Constitution). This era is now defined by the method of interpretation where other eras weren’t.
2. Until 2022, the majority was a purpotovist pluralist common law constitutionalism approach with multiple sources permitted as the method of interpretation (what was always happening since Marbury v. Madison until originalism and the current method). Remember, the law in constitutional law comes from case law (common law) and NOT statutory law.
3. So far, we have seen the new law chambers history method is prone to overruling precedent and gives justices broad discretion. They have marketed it as saying it does not give discretion and it is a response to courts gone wild as activists. Ie. it is a “cure” to the Warren Court to limit the sources of interpretation. It is a way back to ideology/belief/personal viewpoint depending on who you ask (KWF: back to Lochner-esque decisions).
b. Intro to Equal Protection Analysis
i. 14th Amendment: No state shall deny any person within its jurisdiction equal protection of the laws.
ii. Slaughterhouse Cases described the purpose of the EPC of the 14th Amendment as it was understood at the time ( very narrow to only apply to former slaves, and the Privileges and Immunities Clause meant virtually nothing. The purpose was dismantling racial hierarchy, which is now the current minority view of the EP doctrine (compare to Palmore v. Sidoti).
iii. All EP cases ask if the government’s classification is justified by a sufficient purpose. The government must identify a sufficiently important objective for challenging the classification.
1. Race classifications = strict scrutiny: necessary to achieve a compelling government purpose.
2. Rational basis: rationally relate to legitimate government purpose
iv. Questions for EP Analysis:
1. What is the classification? Identify how the government distinguishes among people.
a. Facial classification – very terms of the law draw distinction based on particular characteristic
b. Facially (race/sex/….) neutral with discriminatory impact – result of the law has a discriminatory impact (need discriminatory purpose as well for race and gender classifications)
2. What is the appropriate level of scrutiny?
a. Strict scrutiny: race and national origin, generally discrimination against aliens
i. Government must have a truly significant reason for discriminating, and must show they cannot achieve the objective through any less discriminating alternative.
b. Intermediate scrutiny: gender and non-marital children
i. The law will be upheld if it substantially relates to an important government purpose.
c. Rational basis: everything else not subject to heightened scrutiny
i. The law will be upheld if it is rationally related to a legitimate government purpose (which the Court can infer).
d. General idea: immutable characteristics and the ability (or lack thereof) of a group to protect themselves through the political process warrant heightened scrutiny.
3. Does the government action meet the level of scrutiny?
a. The Court (should) evaluate the law’s means and end.
i. Strict: end must be deemed compelling for the law to be upheld. (close fit; least restrictive alternative)
ii. Intermediate: end has to be regarded as important.
iii. Rational Basis: just has to be a legitimate purpose.
b. Focus on the degree to which the law is under- or overinclusive to evaluate the means-end fit (but this isn’t determinative by itself).
v. Infringement on fundamental rights: treated essentially the same as SDP. If regulating away a fundamental right based on classification, strict scrutiny applies.
vi. The issue in EPC cases isn’t discrimination or distinguishing, but whether the government can JUSTIFY it. The current court has an anti-classification approach (not anti-caste). The type of classification, whether it is suspect or not, is what determines what level of scrutiny to apply (whether intermediate or strict are triggered). 
1. Key: HOW the law classifies, not if.
vii. Doctrinal Framework of EPC:
1. When it is reasonable to argue about classification/scrutiny and it is not settled doctrine: all laws discriminate/classify. You need to prove the law classifies in a way to trigger heightened scrutiny (or that the law classifies at all in way that is discriminatory). Defense/government will seek to prove it does NOT trigger heightened scrutiny (see Railroad Express – non-suspect classification) OR that the government purpose is important enough (see Craig v. Boren re: traffic safety).
a. Think of the stop sign analogy for non-suspect classifications triggering rational basis.
2. ALL laws classify facially on the basis of some criterion. The basis upon which the government action classifies is what is used for the standard of review. 
a. ON EXAM: Do NOT say it is facially discriminatory or facially neutral because that is not right. ALL laws distinguish. You can say facially race neutral, but not that the law is facially neutral.
b. Note: Age, wealth, sexual orientation, and ability are not seen as suspect or quasi-suspect.
3. Note: SDP analysis – justifying policy decisions as sufficiently important to infringe on a fundamental right for strict scrutiny. EP analysis – government justifying HOW the law classifies to trigger level of scrutiny.
a. Argue BOTH if you can (power of AND), especially where heightened scrutiny is triggered.
viii. EPC (Exclusion-Motivated) race conscious regulations: Plessy; Brown I/II; Korematsu (note: fed exec order); Loving; Palmore
ix. EPC (Exclusion-Motivated) sex conscious regulations: Frontiero; Craig v. Boren; U.S. v. VA (VMI); Orr v. Orr
c. (Exclusion-Motivated) “Jim Crow” (Facial) Racial Classifications
i. Plessy v. Ferguson (1896) – Has gone down in history as one of the worst cases, wrong from the moment it was decided.
1. Issue: Whether the Louisiana state law of 1890 providing for separate railways cars for whiles and colored people was constitutional/whether it violate the Equal Protection Clause of the 14th Amendment.
2. Held: The law was constitutional. The 14th Amendment was for equality but did not abolish distinction between races or enforce commingling. The law applied equally to the races. (Note: This reasoning was later struck down in Loving.) The laws for separation did not imply inferiority of either race to the other. There were no limits on the sources of interpretation used for this decision.
a. “Separate but equal” Jim Crow laws were legitimate under the Constitution at this time.
3. Purpose of 14th Amendment: To enforce absolute equality of races before the law, but not to eliminate the distinction between races. (Don’t worry about historical rabbit hole of civic and political rights v. social equality, but know the majority was coming from a policy belief of separating these rights.) Their ideology (not law) was that Jim Crow laws separating people by race did not imply inferiority of a particular race.
4. Standard of review: The Court only applied rational basis, stating the regulation was within the power of the state legislatures in their exercise of their police power.
5. Ideology driving the decision: Claimed it was a fallacy to argue forced separation stamps the colored race with a badge of inferiority. If it does do this, it is only because people interpreted it that way. (This isn’t based on the text of the Constitution, only ideology.)
6. Note: This was a state regulation requiring racial segregation for any trains traveling through Louisiana. The Civil Rights Cases of 1883 held these types of regulations were violations of the 14th Amendment if made by the states, rather than the federal government, yet did not follow this decision.
7. Harlan Dissent: The Constitution does not tolerate caste. (But note: Current majority on the Court rejects this anti-caste interpretation of the 14th Amendment (as means to reject caste for race, gender, sexual orientation, socio-economic status…), and reads it as anti-classification). Harlan put his own racial ideologies aside to interpret the Constitution based on the text and reach his conclusions. While Harlan does argue for a colorblind Constitution, he would likely support the notion of race for purposes of inclusion as the purpose of Reconstruction (as anti-caste). The EPC protects the right for people to sit in the same car, regardless of race, but the majority upholds the state regulation despite the majority in the Civil Rights Cases of 1883.
8. Note: Everyone knew the Louisiana law was about excluding blacks from whites for the purposes of “purity” ie. white supremacy. 
ii. Out of Plessy grew “separate but equal” which was upheld in many cases, expressly in education. Local authorities have broad discretion to allocate funding between schools, and interference from the Federal government couldn’t be justified except for clear and unmistakable disregard of rights. The lawyers trying to chip away at separate by equal and gain equality for black people focused on states denying equal protection by denying educational opportunities for blacks.
iii. Brown v. Board of Education (1954) (Brown I) Warren Court
1. Five cases were consolidated. In all five, minor black kids seek the aid of courts in obtaining admission to public schools within their community on nonsegregated basis. The segregation alleged to deny kids the equal protection of the law under the 14th Amendment; the segregated schools were not equal and could not be made equal. They argue the words of the 14th Amendment contain a necessary implication of positive immunity, that exemption from legal discriminations implying inferiority and discriminations. They urged the Court to look at the effect of segregation itself on public education.
2. Issue: Does the segregation of children in public schools solely on the basis of race, even though physical facilities and other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities? I.e. does the segregation of schools based on race violate the EPC of the 14th Amendment?
3. Held: Yes, this violated the EPC and generates a feeling of inferiority based on race. Any language to the contrary in Plessy is rejected. Separate but equal cannot truly be equal. At the very best, the intent of the Framers for the 14th Amendment on state power to regulate schools was inconclusive because the state of schooling was very different at the time (at least not dispositive to the analysis).
a. The Court used an anti-caste purpose for the EPC, which drives the decision. (But note: originalists use specific intent for counterintuitive reasoning to argue Brown was wrong from the time it was decided.) The Court looked to the broader purpose of the clause with its inclusive nature. At the time, there was no precedent in history for these cases, and they rejected a historical analogue now seen in Bruen.
b. This decision was the catalyst in dismantling American apartheid by making Jim Crow laws unconstitutional. The case, however, is used more as a rhetorical tool rather than historical precedent.
4. Note: The Court did limit the opinion ONLY to a ruling on racial segregation in education. Brown prohibited the Jim Crow segregation in schools, but was not a foregone conclusion at the time it was decided that the Court would rule that way and overturn Plessy. The justices were initially split on the decision, but Chief Justice Warren convinced all of the justices to sign onto the opinion, knowing it was controversial and therefore needed to be a unanimous decision.
5. Also Note: The Court didn’t rectify in the time after the anti-subordination and anti-classification arguments between Brown and Bolling v. Sharpe.
6. EXAM NOTE: Only used for race-based educational discrimination ( no level of scrutiny given.
iv. Brown v. Board of Education (1955) (Brown II)
1. On rehearing for the remedy from Brown I. The Court gave a timeline to desegregate in accordance with Brown I. The timeline was a “reasonableness” timeline, “with all deliberate speed” for the local school districts to implement. Deliberate came to be understood as slow. 
2. Note: KWF says this was the wrong method to mix up the public interest in desegregating and the remedy of the plaintiffs with the interest of the (losing) defendant school districts.
v. Note: Historically, this is where Cooper v. Aaron came. The South largely resisted compliance with the Brown decisions.  The Governor called the Arkansas National Guard to schools to keep black children out, and Eisenhower used federal troops to protect kids going to school. The Court reaffirmed Brown, and stated the states must follow decisions made by SCOTUS, but this also showed the Court is powerless to enforce laws and must rely on the executive.
vi. Korematsu v. United States (1944) Federal Executive Order (not Legislature)
1. Regulation was the Civilian Exclusion Order No. 34 for San Leandro, CA ( all persons of Japanese ancestry should be excluded from the area with no question of loyalty to the US.
2. Issue: Whether the exclusionary order violates the EPC of the 14th Amendment.
3. Standard: Exclusion-motivated, facially race conscious law. Most rigid scrutiny – “all legal restriction that curtail the civil rights of a single racial group are immediately suspect.”
4. Government claimed the order, like prior curfew, had the purpose to protect against espionage and sabotage.
5. Held: Could not conclude this order was beyond war power of Congress and the Executive to exclude Japanese from the West Coast war area. It was within the power of the US federal government to made this order after the bombing of Pearl Harbor.
a. Note: Very dependent on the timing of WWII, Pearl Harbor, and general fear. Made the reason for the order appear necessary given the war.
6. Analysis: When the government uses race in this way, it should be scrutinized. Apply “most rigid scrutiny” even though the government wins (rare), as it theoretically fits within Carolene Products FN4.
7. The problem here isn’t the level of scrutiny, but how the court applied the heightened scrutiny.
a. Compelling government purpose: national security – from normative perspective, yes this is compelling
b. Narrowly tailored to serve interest: Japanese descent in internment camp – not narrowly tailored, but the court says it is (THIS is the problem)
i. Critique: this is where their ideology is showing. Their anti-Japanese racist ideology led to the conclusion that people of Japanese descent were threats or spies (dissent says this – not applying SS properly)
ii. EPC is supposed to protect persons, not just citizens, but the majority failed to protect here.
c. Doctrinal note: the Court tends to defer to the government with wartime national security issues (same seen post-9/11).
8. This hasn’t technically been overruled but seen as bad law.
9. USE ON EXAM FOR THE PROPOSITION THAT FACIAL RACIAL DISCRIMINATORY LAWS TRIGGER STRICT SCRUTINY.
vii. Loving v. Virginia – Round two, this time EP
1. The couple filed a motion to set aside the judgment in their criminal trial as the law violated the 14th Amendment. The law prohibited a “white person” from marrying anyone other than another “white person,” prohibiting issue marriage licenses until they were satisfied the race of the parties was correct. This was rooted in white supremacy to “prevent the corruption of blood.” This was an absolute prohibition for a white person to marry anyone not deemed white.
2. Issue: Whether a statutory scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial classifications violates the EPC of the 14th Amendment.

3. Held: The law was an unconstitutional violation of the 14th Amendment. 

4. Analysis: “We reject the notion that the mere ‘equal application’ of a statute containing racial classifications is enough to remove the classifications from the Fourteenth Amendment’s proscription of all invidious racial discrimination.”

5. Conclusion: The distinctions were drawn solely on race, which was violative of the EPC and can’t stand up to rigid scrutiny. (Calls it rigid scrutiny, never explicitly says strict scrutiny.) There was no legitimate purpose to the law independent of invidious racial discrimination to justify the classification. Maintaining white supremacy is NOT a compelling government purpose.
a. Note: This is a good toolbox case to judge government purpose against. Saying there was no legitimate purpose for the classification shows that even though they were applying a “rigid” scrutiny, it would not have even stood up to rational basis.

b. Strict/“rigid” scrutiny: The purpose stated must be the government’s actual purpose as decided by the Court.

c. Note: Obergefell felt it couldn’t rely just on Loving because it was distinguished as a facial-racial classification/anti-white supremacy.

viii. Means-End Fit: test to determine the closeness of the purpose and way to achieve the purpose.

1. Strict: must be a tight fit. Plaintiffs can challenge the law for not meeting strict scrutiny because the fit isn’t close enough.

2. Intermediate: in between.

3. Rational Basis: Loose fit. Not hard to satisfy at all.

4. Over- or -underinclusive laws – another way to test the fit of a regulation.

a. Eg: Koremastu was over-inclusive because it interred all people of Japanese descent, even children and the elderly. It was also under-inclusive because it only was about national security and they caught no spies through this. They also didn’t include other nationalities who would pose a threat. (But note: didn’t find this because deferred to political branches for wartime decisions.)

ix. Palmore v. Sidoti – anti-caste interpretation of the EPC

1. Facts: A divorced mom got custody; the dad sought an adjustment of the custody order because the mom was living with a black partner, who she later married. The lower court thought it was best if the father was awarded custody because the mother had chosen a lifestyle that was unacceptable to society.

2. Held: Racial prejudice cannot justify racial classification in removing an infant from the custody of their natural mother.

3. Private biases are outside the reach of the law and the law can’t give them effect. 

4. This case is still technically good law, but don’t cite it because the Court has taken another path with EPC, not about caste.
d. (Exclusion-Motivated) “Jane Crow” (Facial) Gender Classifications
i. Overview/Intro: 1971 was the first time the Supreme Court invalidated a gender classification. Gender classifications usually are based on a stereotype (invoking biological differences that were just stereotypes) and not legitimate government interests. It is seen like race and national origin in respect to the fact that it is an immutable characteristic. They argued for strict scrutiny, but eventually got intermediate.
1. Reed v. Reed was the first time the Court invalidated a gender classification, but it purported to apply only rational basis. An Idaho law for estate administration stated that males were preferred to women within the same category. The issue was whether gender had a rational relationship to the ability to administer the estate. The Court found gender was irrelevant and thus the distinction was unconstitutional. Note: the case did not express that gender was a suspect class.
2. Note: Because of how the Court applies strict scrutiny to ALL regulations that are facially racial, even if for purposes of inclusion, it is better today for intermediate scrutiny for gender classifications. This way, the Court can permit under this level of scrutiny regulations made to right past systemic issues.
ii. Frontiero v. Richardson (1973) – Plurality decision – four justices took the position that gender classifications should be subject to strict scrutiny. This is a CP FN4 theory case where the Court steps in to help the little guy. 
1. Use this as a tool to argue new category of suspect classification when the Court has an anti-FN4 theory.
2. The regulation in question concerned the right of a female member of the uniformed services to claim her spouse as a dependent for the purpose of obtaining increased quarters allowances and medical and dental benefits on an equal footing with the male members. The government’s purpose here was to save money and administrative convenience to not automatically give Frontiero’s husband benefits (or the spouses of women in uniformed services). Their reasoning is that historically, women were dependent and not men, and the assumption was made that the husband would not need these benefits.
3. Issue: Whether this difference in treatment constitutes unconstitutional discrimination against servicewomen in violation of the DPC of the Fifth Amendment (Note: federal regulation, so it had to be the 5th Amendment, applying the EPC of the 14th).
4. Held: Sex classifications are inherently suspect and must be subject to close judicial scrutiny. Sex characteristics frequently bear no relation to the ability to perform or contribute to society. The government fails because they did not provide any evidence to support the view that differential treatment saves money.
5. Frontiero Factors: (visible,) immutable characteristics; history of classification used for purposes of discrimination; political powerlessness.
a. Use Factors to argue a classification should be subject to “quasi-” or “suspect” classification and regulations on that basis should be subject to heightened scrutiny (ie. isn’t but should be suspect classification). This is argued on behalf of the groups (here women), NOT for individual based on sex classification.
b. Political power of women: They have the right to vote, but do not have the representation in government to represent and effectuate that change. Not sufficient political power (power of judicial review is an anti-majoritarian act, and don’t have enough women on Supreme Court), and could not use the political process to get a constitutional answer.
6. Inherently suspect = strict scrutiny. BUT this was only a plurality so applying strict scrutiny to sex classifications was not binding precedent and the law settled on intermedial later.
iii. Craig v. Boren (1976) – holding intermediate scrutiny was appropriate for gender classification (set precedent because majority decision)
1. Facts: Oklahoma statutes prohibiting the sale of “non-intoxicating” beer to males under 21 and females under 18. Note: RBG as an attorney chose cases with male plaintiffs to get the male justices to recognize sex classifications as (quasi-) suspect.
2. Issue: Whether such a gender-based differential constitutes a denial to males aged 18 to 20 of equal protection of the laws in violation of the 14th Amendment. (Whether the facially gendered law violates the EPC of the 14th Amendment.)
3. Held: Gender classifications must serve an important government objective and must be substantially related to achievement of those objectives (INTERMEDIATE SCRUTINY).
4. Analysis: Health and safety are important objectives for the state to regulate for, but the Court didn’t believe the appellee’s statistics support the conclusion that gender-based distinctions closely serves to achieve the objective. 
5. Conclusion: The gender distinction cannot withstand an equal protection challenge. This was an important end for the government, but the fit was not close enough.
iv. U.S. v. Virginia (VMI) – need an “exceedingly persuasive justification” for gender classifications (intermediate scrutiny)
1. Facts: Public military university’s admissions policy did not let any women attend. The policy (which is state action because it was a public school), had a facial gender classification.
2. Held: The facial sex classification triggered intermediate scrutiny. The equal protection guarantees preclude Virginia from reserving exclusively to men the unique educational opportunities VMI affords. Neither the goal of producing citizen-soldiers nor VMI’s implementing methodology are inherently unsuitable to women (moreover, the state didn’t show they were suitable for all men).
3. Rule: Parties who seek to defend gender-based government action must demonstrate an exceedingly persuasive justification for that action. Sex classifications may be used to compensate women and to promote equal employment opportunities, but not to create or perpetuate inferiority of women. The tenable justification must describe actual state purposes.
4. Conclusion: Virginia fell short of establishing the exceedingly persuasive justification that must be the base for any gender-defined classification.
5. If sex classification on the face of the law or under Feeney, it is the government’s job to justify HOW the law classifies.
a. The government should lose if the purpose or effect of the law perpetuates legal inferiority of women, negatively reinforces differences between men and women, or puts artificial constraints on women.
b. It is still not certain if the Court will find this ( STATE this uncertainty on the exam.
c. The government will argue the sex classifications were based on real differences between men and women, not just a stereotype. NOTE: The real difference need not be biological.
6. CLASSIFICATIONS FOR PURPOSES OF INCLUSION: “Inherent” differences between men and women should remain for celebration, not denigration or artificial constraints on an individual’s opportunity (argument only made for sex, not race). Sex classifications may be used to compensate women for economic disabilities suffered, used to remedy and not perpetuate economic inferiority.
v. Note on Gender Classifications Benefitting Women: Gender classifications benefitting women based on role stereotypes generally will not be allowed. However, gender classifications benefitting women designed to remedy past discrimination and differences in opportunity generally are permitted.
vi. Orr v. Orr
1. Facts: The Alabama statute at issue requires husbands, but not wives, to pay alimony in a divorce.
2. Issue: Whether the statute with facial gender classifications about alimony payments in a divorce violates the EPC of the 14th Amendment.
3. Rule: The different treatment on the basis of sex is a quasi-suspect classification, triggering intermediate scrutiny under the EPC. Classifications by gender must serve an important government objective and must be substantially related to achieving those objectives.
4. Held: The statute was unconstitutional. The Court struck down the facial classification using intermediate scrutiny.
5. Analysis: The state’s purpose of women playing a dependent role in the allocation of family responsibilities cannot sustain the statute. Assisting a needing spouse is an important and legitimate government objective, so the question remains whether the classification at issue is substantially related to achievement of this objective. The factors of need and marriage discriminating against women do not adequately justify this classification. Sex shouldn’t be used as a proxy in determining an individual’s financial circumstance in a divorce.
6. Conclusion: The State cannot permit classifications on the basis of sex where purposes are well-served by gender-neutral classifications.
vii. Court has discretion if a law/regulation gets over the intermediate scrutiny hurdle. They will evaluate the government’s justifications for the classification. In VMI, it was ok for Virginia to want diversity in educational approaches (per se not bad), but the Court doesn’t believe this was the purpose for the policy. Note: for intermediate scrutiny, the Court must believe it is the government’s ACTUAL purpose.
1. Once the government establishes its actual purpose, and it is important, the means must be a close enough fit to achieving that purpose. In VMI, using sex classifications was not a close enough fit to meet that end, and the government could not justify it. (In VMI, the sex stereotype that all women are incapable of meeting the fitness requirement, and then all men were, was not a justified reasoning for the means to get diversity in educational approaches.)
e. Citizenship Status
i. Note: No readings, only know that it is a suspect classification.
f. Non-Suspect Classifications, Rational Basis Test and Means-End Fit
i. Under rational basis, the courts exercises enormous deference, and is willing to accept any conceivable legitimate purpose as sufficient, even if it is not the government’s actual purpose. The government’s actual purpose is irrelevant; the law must be upheld if any statement of facts reasonably. May be conceived to justify the discrimination. The inquiry ends if there are plausible reasons for the government action. Under rational basis, very few laws fail (basically only fail if rational basis with bite).
ii. Railway Express Agency, Inc. v. New York – Non-suspect classifications get rational basis
1. NYC Traffic Regulation prohibited ads on vehicles operated on any street, except businesses can have their name on delivery vehicle if it is driven in the ordinary course of business.
2. Classification: Advertisements on vehicles of the products sold by the owner of the trucks versus general ads.
3. Held: Any classification here is not the kind of discrimination the EPC affords protection against. In KWF’s words, every law classifies, but not every law triggers heightened scrutiny. Just apply rational basis review for non-suspect classifications.
g. Non-Suspect Classifications: Age, Disability, Wealth, Sexual Orientation
i. If the Court has ruled a classification is non-suspect (age, socio-economic status) or has failed to make such a ruling (sexual orientation), rational basis review is applied to the regulation in question.
ii. Age Classifications: Many of the same factors for heightened scrutiny in race and gender exist with age as well, yet the court has expressly held only rational basis applies.
1. Massachusetts Board of Retirement v. Murgia 
a. Issue: Whether the mandatory retirement for police officers at age 50 denies appellee police officer equal protection in violation of the 14th Amendment’s EPC.
b. Held: The retirement age involves neither a fundamental right nor a suspect class to trigger strict scrutiny. The Court applied rational basis to age classifications.
c. Rationale: Police work is arduous. Officers must pass physical exams every other year until 40, and then pass them every year from 40 until 50 (mandatory retirement). The Court can infer the law is being passed for the health and safety of the officers, and the people they serve, which is a legitimate purpose for the state government to regulate. Therefore this passes rational basis.
iii. Disability Discrimination: Not recognized as a suspect class.
1. City of Cleburne, Texas v. Cleburne Living Center – A zoning law, with no facial classification, was passed limiting the number of people living in a home. This impacted a nursing home for the mentally disabled. The Court used rational basis to strike down the zoning law (because the government lost, this would be rational basis plus/with bite).
2. Heller v. Doe – The case reaffirmed that only rational basis was used for discrimination based on disability.
3. NOTE: The ADA, a federal statute, broadly prohibits such discrimination (so the discrimination would be challenged for violating a federal statute, but not as being unconstitutional).
iv. Wealth Discrimination/Discrimination Based on Socio-Economic Status: At first, the Court seemed to apply heightened scrutiny, especially for indigent criminals, but it was later settled that only rational basis applied.
1. Dandridge v. Williams – Only rational basis applies for wealth classifications. The Court upheld a state law putting a cap on welfare benefits to families regardless of their size.
2. San Antonio v. Rodriguez - Holding that classifying on basis of socioeconomic status are non-suspect and holding that equal protection clause does not confer children a fundamental right to
a quality education. Rational Basis applies.
v. Discrimination Based on Sexual Orientation: Only rational basis applies but can argue potentially for Rational Basis Plus.

1. Romer v. Evans (anti-CP FN4 – anti-classification case)
a. Facts: CO ballet initiative that would prohibit protection of people based on sexual orientation (essentially arguing they’d be subject to the same laws as others and don’t get special protections). The amendment held there would be no civil rights protection on the basis on sexual orientation. Scalia argued this amendment would be a form of discrimination itself.
b. Court applied Ration Basis Plus, and struck down the law for violating the EPC of the 14th Amendment. The Court did not want to apply the Frontiero factors for heightened scrutiny, but also did not want the CO amendment to succeed.
c. Even under rational basis, the amendment lacked even a rational relationship to a legitimate state interest, and thus must fail. It was both too narrow and too broad, because it identified persons by a single trait, then denied protection across the board.
d. The Court held they classified people as gay not to further a legitimate purpose, but to make then unequal under the law.

e. Note: This was the first time the Court invalidated discrimination based on sexual orientation, and did it under rational basis.

f. ON EXAM: Do apply Frontiero factors to sexual orientation. Sexual orientation fits the factors well, but in assessing the likelihood of success, note that it is unlikely still that the Court will recognize it as a new protected class due to their unwillingness to add a new class in a long time. THIS IS NOT PRECEDENT, but based on the Court’s actions. (Note: Finding age discrimination does not meet the Frontiero factors IS based on precedent because of Murgia.)
vi. Note: DON’T skip the step of arguing HOW the law classifies, unless it is very clear on its face.

h. Difference Between Rational Basis and Rational Basis Plus
i. Rational basis is used for government actions unless heightened scrutiny applies because of the type of discrimination. The regulation/means must be “rationally related to a legitimate government purpose.”
1. Legitimate purposes advance the state’s traditional police power: protecting safety, public health, or public morals. Virtually any goal not forbidden by the Constitution would be seen as legitimate under Rational Basis.
2. Rational Basis with Bite holds the same standard but strikes down the government law/regulation as not being a close enough fit, or not even serving a legitimate government purpose.
ii. Rational Basis with Bite: Argue the government is seeking to legislate in a negative way towards a group for the sake of negatively legislating against the group. DO NOT APPLY TO RACE OR SEX CLASSIFICATIONS.
1. Argue: The law imposes broad and undifferentiated disability on a single named group (all laws do this) and the sheer breadth is inexplicable by anything but animosity toward the class it affects. It therefore lacks any rational relationship to a legitimate state interest and must fail even rational basis. (Note: This can’t be reconciled with the decision in Feeney.)
a. Laws “born of animosity” – base desire to harm a politically unpopular group cannot constitute a legitimate government interest.
2. You know RB+ was applied because there is no heightened scrutiny, but the government still loses.
3. Exam note: Don’t argue for RB+ is the facts say parties agree there is no animus behind the law, or if it is a race/sex classification.
i. Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect
i. If the law is facially neutral regarding race or sex classifications, there must be proof of discriminatory effect and a discriminatory purpose to be treated as race/sex classification warranting heightened scrutiny.
ii. Discriminatory purpose and effect are prerequisites to get a higher standard of review. It is very hard to prove the discriminatory purpose because it is a “because of” not “in spite of” the discrimination which needs to be proved (note: not tort’s “but for” causation).
iii. Washington v. Davis
1. Facts: Qualifying test for applicants to be police officers with the D.C. police. The test included a written personnel test which excluded a disproportionately high number of African American applicants. This clearly had a discriminatory impact. Plaintiffs argue the test does not align with their ability to be police officers (purpose of the test).
2. Issue: Whether the qualifying tests, which were facially race neutral, violated the EPC of the 14th Amendment.
3. Rule: Invidious discriminatory purpose can be inferred from the totality of the facts. The fact that more African Americans fail to qualify under the test is not proof alone of a discriminatory purpose. The test is not going to be invalid if it is designed to serve neutral ends, but in practice burdens one race more than another.
4. Held: The test was neutral on its face and rationally may be said to serve a purpose that the government is constitutionally empowered to pursue. There needs to also be an exclusionary purpose. Thus, the Court applies rational basis (plaintiffs argued for intermediate scrutiny).
5. Racial exclusionary effect is necessary but alone not sufficient to prove the existence of a non-facial, racial classification. Need to prove the existence of a discriminatory purpose/intent as well.
6. Here the court abandoned an anti-subordination approach to focus on how the law classifies. The Court found here the law only classified by higher test score.
iv. Note: Many statutes allow violations proved based on just discriminatory impact without evidence of discriminatory purpose, but that is not the test for a constitutional attack.
v. Personnel Administrator of Massachusetts v. Feeney
1. Facts: A Massachusetts veterans’ protection statute created an absolute preference in rank choice for veterans applying for a job. The overwhelming majority of veterans in the state were men, so men disproportionately were getting jobs over equally- if not more qualified women. This statute had a discriminatory effect on women.
2. Issue: Whether the application of a facially-sex neutral statute had been shown to reach requisite discriminatory purpose needed to violate the EPC of the 14th Amendment.
3. Classification: Facial classification based on veteran status, which is NOT a suspect classification (not a facial sex classification).
4. Standard of Review: Only need to meet rational basis to uphold the statute. The Court took an anti-classification, not anti-subordination, approach, driven by how the law classifies and not the impact of the law.
5. Rule: To prove non-facial race/sex classification to trigger heightened scrutiny, must prove a clear exclusionary effect (statistics…) AND exclusionary purpose (very hard to prove). They must prove the law was adopted BECAUSE of the exclusionary effect, not in spite of the effect. This purpose test is what makes it hard for plaintiffs to prove, and hard to apply EPC analysis to any structural exclusionary systems.
a. NOTE: If you can prove this, it only means you have proved the existence of classification on the basis of quasi- or suspect classification. Now you must begin at the start of the test for facial race/sex classifications and apply appropriate levels of scrutiny.
6. Held: There was no proof the law was adopted because of the discriminatory impact it would have. Therefore, it does not trigger heightened scrutiny as a sex classification. Under rational basis, it is not an unconstitutional violation of the 14th Amendment.
7. Torts argument of “but for” causation would say but for the absolute preference for veterans, she could have gotten the job. Thus, this discriminatory effect was foreseeable and satisfies causation. However, the Courts have rejected the torts causal theory.
vi. Palmer v. Thompson
1. Facts: Public swimming pools in Mississippi were segregated. In the particular area, there were four white pools and one black pool. They closed the pools instead of desegregating them.
2. Issue: Whether this closing of the pools is state action that denied the equal protection of the laws to African Americans in violation of the 14th Amendment.
3. Plaintiffs tried to argue that this violated the EPC because the decision to close pools was motivated by a desire to avoid racial integration.
4. Held: Nothing shows this action was a denial of equal protection. This was merely a discriminatory effect of closing all swimming pools, which had been racially segregated.
5. Note: This was cited in Washington v. Davis for the need to show exclusionary effect for non-facial racial classifications.
vii. Arlington Heights v. Metropolitan Housing Development
1. Facts: MHDC alleged the denial of their rezoning request was racially discriminatory and violated the EPC. 
2. Rule: Official action is not held unconstitutional solely because it results in a racially disproportionate impact. There needs to be discriminatory intent/purpose as well.
3. How to prove discriminatory intent:
a. Departures from the norm/procedure might be evidence of improper purpose – expressly stated (whether events leading up to the decision are suspicious)
b. Decision is inconsistent with typical priorities (whether the decision is inconsistent with typical substantive considerations)
c. Based on legislative or administrative history (statements from decision-makers)
d. Extreme statistical proof – generally effect alone is not enough to prove purpose.
e. IF this is met, then plaintiffs have established a non-facial, racial classification for the court to apply strict scrutiny, and shift the burden to the government.
4. Here: The Court determined the plaintiffs failed to carry the burden that a discriminatory purpose was a motivating factor.
5. Standard of Review: Because the plaintiffs did not prove discriminatory intent, and thus did not prove the race classification to trigger strict scrutiny, only rational basis applies to evaluate the zoning denial.
viii. Notes: With modern application, we don’t want to argue strict scrutiny for sex classifications, because then, like with race, strict scrutiny would be applied across the board, even more inclusion-motivated sex classifications to remedy past structural discrimination and inequality.
ix. Also note: Frontiero factors ONLY are applied to argue for a new classification to be added to the quasi- or suspect classification list, not for existing classifications on that list.
x. Geduldig v. Aiello – proving the existence of gender classifications (or not)
1. Issue: Whether the denial of coverage for disabilities under CA workers’ comp. from pregnancy violates the EPC of the 14th Amendment.
2. The regulation in question excludes pregnancy disabilities from the coverage, and the Court said this was within their power to do.
3. Held: Upheld the regulation as constitutional. The Court applies rational basis to the regulation, finding the regulation involved a non-suspect classification (not a non-facial sex classification).
4. The Court found the law classified by pregnant women versus non-pregnant persons, while ignoring that the people in the first category would only be women. (Decision was effectively overruled by the Pregnancy Discrimination Act.)
5. Put in toolbox with Arlington Heights because they did not establish the existence of discriminatory purpose in the promulgation of the regulation. This is just Railway Express rational basis where no suspect classification is involved (and it does not need to make sense for the law to succeed).
j. (Inclusion-Motivated) Modern Gender and Racial Classifications and Affirmative Action
i. Race-consciousness of any kind should be subject to strict scrutiny, but not all race consciousness violates the EPC. The government can demonstrate a compelling state interest in very limited circumstances (but not to right systemic issues).
ii. Califano v. Webster – Intermediate scrutiny is applied for inclusion-motivated facial sex classifications.
1. Facts: Regulation at issue regarded calculation of old-age benefits under the Social Security Act based on gender. The regulation calculated benefits differently for women, recognizing they had more years of lower wages, which would drag their average income down, and the calculations sought to ameliorate this to some degree.
2. “Reduction of the disparity in economic condition between men and women caused by the long history of discrimination against women has been recognized as such an important government objective.”
3. Sex classifications can be used to redress past systemic income and other inequalities. This is substantially related to an important government purpose.
4. Conclusion: The law is upheld under intermediate scrutiny because it uses sex classifications to remedy past discrimination.
iii. Richmond v. J. A. Croson Co. – Strict scrutiny applies to inclusion-motivated facial racial classifications. The only way to use race is if you prove the government was an actual participant in race discrimination (which has never been proved) and is a passive participant to use race for inclusion.
1. Facts: The Richmond Plan in question required prime contractors to whom the city awarded construction contracts to subcontract at least 30% of the total $ amount of the contract to one or more Minority Business Enterprises (MBEs). The plan was remedial in nature.
2. The city can use spending powers when it has been a passive participant in racial exclusion to take affirmative steps to dismantle such a system.
3. However, history of discrimination alone cannot justify a rigid racial quota for the city contracts. The Court does not find that the remedial action was necessary.
4. Strict scrutiny is applied to the facial race classifications. The city failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race.
5. Held: The strict quota requirement based on race could not withstand strict scrutiny.
VI. Scope of Federal Legislative and Federalism (Division of Power Between State and National Government)

a. Intro to Scope of Congressional Authority
i. Federalism: The division of power between the states and federal governments. The normative views of where the division is is impacted by the topic, not resolved with the justices because their beliefs come into play.
ii. The Federal Government is of limited/enumerated powers. It needs the constitutional “hook” to be able to act. Article I, Section 8 grants Congress the power to tax, regulate interstate and international commerce, and to raise and support a military. Powers are also implicit within this under an expansive interpretation. The last sentence of the section is the Necessary and Proper Clause for Congress to legislate as necessary and proper for the execution of all federal powers granted by the Constitution. This Clause advances the vision of collective action, and serves as a separation of powers because it grants Congress broad authority to structure the executive and judicial branches. The N&P Clause has been interpreted broadly since the founding to allow Congress to pass legislation rationally related to carrying out an enumerated power.
iii. Powers not expressly given to the federal government by the Constitution are reserved under the 10th Amendment to the states.
iv. Constitutionality of a federal law:
1. Is the law enacted within the scope of Congress’s authority (power) under the Constitution? Express or implied
2. Does the law violate some other constitutional provision or doctrine? (SOP, BOR, federalism, 10th Amendment…)
v. McCulloch v. Maryland – (1819) Defines the scope of Congress’s powers and delineates the relationship between the federal government and the states. FEDERALISM CASE, NOT COMMERCE POWER.
1. Issue: Whether Congress has the power to create a national bank.
2. Held: Yes, Congress had the power to create a national bank based on implied power, not express. Establishing a bank is not within Congress’s express powers, but there is nothing in the Constitution which excludes the implied power.
3. This case establishes that Congress has implied powers (despite Maryland arguing the Congress only had listed powers). If Congress has the power for the ends, they can infer the means to carry it out. (implied power = means; express power = end) What is enacted under the implied power does not need to be the ONLY way to achieve the end, but just a permissible way. The means must be useful/needed for the end, but need not be indispensable.
4. The federal government is one of limited powers, yet when they act within those powers, the law is supreme and preempts any state law (ie. if the federal government legislates within its power on an issue, it is supreme to state law on the issue).
5. Textual rationale for implied powers: The Articles of Confederation expressly said the federal government had NO implied powers. Therefore, the exclusion of this express language by the same people who drafted the Articles confers implied powers on Congress in the Constitution.
6. Structural rationale: It is impossible to list ALL federal government powers. The Constitution should serve as an outline, and not be read as a statute.
7. Standard for Implied Powers: The Court decides if the act of Congress is a proper implied power. If the end is legitimate, the Court uses a means/end analysis to see if it is within the scope of power. This is the Court’s check on Congress.
8. Conclusion: Acting under the Necessary and Proper Clause is within the powers of Congress, as it is not listed with limits but within the section on Congress’s powers.
9. Argument of where federal powers come from: Maryland argues the states gave up power to create the federal government. The Court takes the opinion the people gave up freedom for federal power. Even if the federal government was brought together by their states, the people gave the power over to “The Government.”
10. The Court is largely deferential to the federal government with implied powers under N&P Clause and 10th Amendment, so the best answer on an exam might be that it depends on the judge rather than an answer with absolute certainty.
b. Congressional Commerce Power
i. Article I, Sec. 8 – Grants Congress the power to regulate commerce with foreign Nations and among the states. This has been used as authority for a broad array of federal legislation (criminal laws, securities regulations, civil rights laws, environmental laws…) 
1. Does an act of Congress fall within Congress’s Commerce Power?
2. Does the 10th Amendment (or other provision of the Constitution) limit that power?
ii. How to determine if the regulation/law exceeds the Commerce Power
1. If it is within the scope, does it cross the line by violating the 10th Amendment (crossing the horizontal federalism line)?
a. Do or don’t do the 10th Amendment analysis ( current Court majority things it is up to the Supreme Court to police the federalism line, so they will engage in a 10th Amendment analysis
b. NO strong theory with 10th Amendment, just the outcome of cases depending on the facts (either apply or distinguish).
iii. Time Period Overview:
1. Pre-Lochner: broadly defined power, rarely invoked; 10th Amendment was not a constraint
a. Marshall: Some intrastate activity Congress can regulate if it generally affects other states (no question if Congress can regulate interstate activity) – lines up with present understanding
2. Lochner: narrowly defined to restrict commerce to protect state power; used the 10th Amendment to constrain Congress
a. Now counter-precedent. Criticisms on the Lochner Court from SPD all applicable to commerce decisions. Namely, the Court struck down federal laws on economic regulations because they violated federalism principles, and then said the states couldn’t regulate in those very ways because of freedom to contract.
3. 1937-1990: end of Lochner (Wickard to Lopez period) – broad interpretation; 10th Amendment not a limit. In this period, no federal laws were struck down based on a violation of the Commerce Clause.
4. 1990-Present: narrowed (not narrow Lochner) interpretation, some regulations may cross the federalism line; will engage in 10th Amendment analysis
a. Congress can regulate intrastate commerce if it has an impact on interstate activity (broad) ( apply Gonzalez v. Raich.
5. Current 2-step Approach:
a. Is the law within the scope of Congress’s authority under the Commerce Clause?
b. If yes, does the law violate the 10th Amendment/principles of federalism (or other provisions of the Constitution)?
iv. Gibbons v. Ogden (1824) – another Marshall decision; early iteration of commerce
1. Issue: Whether the regulation of ships/vessels for trade can properly be regulated by Congress under the Commerce Clause.
2. Held: Commerce is subject to be regulated and Congress can pass legislation that is necessary and proper. Commerce is more than traffic (buying and selling); it is intercourse (human interaction). Law prescribing rules on American vessels has long been understood to be a commercial regulation. Regulating trade vessels involves interstate commerce because the regulations do not end at the border of each. State because the commerce itself does not end at the border.
3. Conclusion: Congress has the power to regulate and prescribe the rule by which commerce is to be governed. This was a period of broad interpretation of Congress’s power under the Commerce Clause. This clause was broadly defined, but rarely invoked in the time and there was no 10th Amendment constraint.
v. 1890s-1937: Commerce Under the Lochner Court – The Court had a narrow interpretation and used the 10th Amendment as a constraint on Congress based on the justices’ preference for laissez-faire economics. They did not want the federal government to be able to regulate the economy, and wanted more state power under federalism. Overall, the Court tried to prevent the enumerated powers from becoming a grant of unlimited federal authority via the Commerce Clause.
1. In this time, commerce was narrowly defined as a separate stage of business (trade), distinct from mining, manufacturing, and production.
2. “Among the States” – The activity had to have a direct effect on interstate commerce, rather than an indirect effect which was the domain of the states.
3. Even if it was interstate commerce, Congress wasn’t to legislate in this time period if it intruded on a zone of activities reserved for the states. The Court wasn’t consistent in defining this zone.
vi. 1937-1990s: Great Depression, unemployment, and the mortgage crisis all created public support for national policy. Justice Roberts’ “switch in time that saved nine” supported the switch in interpretation of the Commerce Clause and 10th Amendment. 1937 challenge to the NLRA held that Congress could use its Commerce Clause power to regulate production, and can regulate intrastate activities where there is a substantial effect on interstate commerce. It was established that Congress on needs to show a rational basis for concluding the effects would have a result on the market (good or bad; different than SDP and EP rational basis). In this period, the Commerce Power was non-judicially limited (not virtually unlimited power, but not checked by the judiciary). Voters were able to limit this power. 
1. Remember: Even if the Court didn’t strike down as violating the Commerce Clause, they could strike a law down for other constitutional reasons.
2. Aggregation Principle: Cumulative effect of that action, if everyone in that position were to do the same, on interstate commerce.
vii. NLRB v. Jones and Laughlin Steel Corp. – (1937) transition out of Lochner
1. Facts: J&L violated the NLRA by engaging in unfair labor practices affecting commerce. The Court was not trying to break the distinction between interstate commerce and truly local commerce (not just “intrastate”).
2. Issue: Whether Congress had the power under the Commerce Clause to pass the National Labor Relations Act.
3. Held: The NLRA may be construed to operate within the sphere on constitutional authority granted under the Commerce Clause.
4. Question to ask is whether Congress has a ration basis to conclude the activity being regulated has a rational effect on interstate commerce.
5. This was a change from the Lochner era, now holding a broad understanding of “affecting commerce” as any way to obstruct or burden labor and the free flow of commerce.
viii. United States v. Darby (1941)
1. Issue: (1) Whether Congress has the constitutional power to prohibit the shipment in interstate commerce of lumber manufactured by employees whose wages are less than a prescribed minimum or whose weekly hours of labor at that wage are greater than a prescribed maximum. (1) Whether Congress has power to prohibit the employment of workmen in the production of goods “for interstate commerce” at other than proscribed wages and hours.
2. Public Policy: Congress is free to exclude from commerce articles whose use in states may be injurious to public health. This is not a forbidden invasion of state power.
3. Rule: Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred to Congress by the Commerce Clause. Motive and purpose of Congress do not matter when it comes to evaluating a regulation promulgated under the Commerce Clause.
4. Held: The prohibition of such shipment was within Congress’s power.
ix. Wickard v. Filburn (1942)
1. Facts: Agricultural Adjustment Act regulated the amount of acreage of wheat a person could farm in efforts to regulate the price of wheat during the Depression by controlling the volume of wheat moving in interstate and foreign commerce. Filburn was farming almost twice the amount of wheat as what allowed, but did not sell the wheat (consumed on the farm).
2. Issue: Whether Congress has a rational basis to conclude that the activity as considered in the aggregate has a “substantial effect on interstate commerce.” Whether Congress could regulate the amount of wheat a person could grow when it was intended wholly for consumption locally on the farm.
3. Held: Congress can properly regulate in this way. The volume and variability of home-consumed wheat in the aggregate have a substantial influence on the price and market conditions of wheat. The effect on the market can be direct or indirect, and the decision of whether it is interstate commerce can’t just be a formula or nomenclature (saying it was “production” or “buying and selling”).
4. Commerce isn’t just the buying and selling. It is commercial activity/the whole ball of wax/the entire process.
5. Intrastate “local” activity that is within a state can impact interstate activity and the market if you look at the aggregate effect of everyone similarly situated. This allows Congress to make these types of legislation within their Commerce Power (rational basis (conceivable way to think) to conclude that cumulatively it has a “substantial effect” on interstate commerce). This test has never struck down a law as being outside the scope of the Commerce Power.
6. On Exam: Don’t focus on the effect, or trying to predict if the effect is substantial enough, but focus on the nature of the activity being regulated.
7. Standard: What Congress could believe were the aggregate effects on interstate commerce. This isn’t a test to prove the actual, real world effects, but rather rational basis for concluding such effects would result.
8. Note: Post-Lochner era, and the Court takes a very deferential view
x. Heart of Atlanta Motels v. United States (1964) – KWF Note: Don’t overuse this case
1. Facts: The Civil Rights Act was passed via the Commerce Clause power, banning racial discrimination in places of public accommodation. The Heart of Atlanta Motels refused to rent rooms to black people, and contend the passage of the Act exceeds Congress’s Commerce Power. Roughly 75% of the Motel’s guests travel from out of state to stay there.
2. Issue: Whether Congress could pass the CRA pursuant to their Commerce Power.
3. Held: Yes, it is within Congress’s Commerce Power to pass this kind of law. The burdens of racial discrimination have an effect on interstate commerce, and people traveling across state lines. Congress’s power to promote interstate commerce includes the power to regulate local incidents which may have substantial and harmful effects upon interstate commerce.
4. Applied the Wickard test: ration basis to conclude the activity being regulated, in the aggregate, would affect interstate commerce substantially.
xi. Katzenbach v. McClung (1964)
1. Facts: Ollie’s BBQ in Alabama has a 220-person capacity near the interstate highway and refused to serve black people in their dining area. A substantial portion of the food was procured out of state, and food served had moved within interstate commerce. The Court applied Heart of Atlanta to restaurants.
2. Issue: Whether the application of the CRA was a valid exercise of Congress’s Commerce Power.
3. Held: Yes. The impact of the discrimination was felt in interstate commerce. Congress had a rational basis for finding the discrimination had a direct and adverse effect on the free flow of interstate commerce, so their exercise of power was valid.
4. JUST applied Wickard.
5. Note: Did not argue it was an unconstitutional violation of the 14th Amendment because the Civil Rights Cases of 1883 set a precedent for places of private accommodation.
xii. Note on Heart of Atlanta and McClung: The Court wasn’t striking down racism in interstate commerce, but that their business decisions affected interstate commerce for Congress could legislate race policies.
xiii. Hodel v. Indiana – Upheld federal law regulating strip mining. The Court would only invalidate it there was NO rational basis for finding the regulated activity affects interstate commerce, or there was no reasonable means/end fit.
xiv. Perez v. United States – Re: Consumer Credit Protection Act – extortionate credit transactions, even purely intrastate, may affect interstate commerce. Yes, Congress can pass criminal laws under the Commerce Clause.
xv. 1990s-present: Court shifted back to judicially enforcing limits on congressional power, but not to the same extent as the Lochner Court.
1. Three categories or regulations under Lopez:
a. Channels of interstate commerce
b. Instrumentalities of interstate commerce
c. Activities that substantially affect interstate commerce (this is where the litigation is)
2. Court imposed formal categorization, whether the activity regulated by Congress was economic in nature, which is dispositive of the ostensibly functional question of whether there was a substantial effect on interstate commerce. The Court considers the implication of the regulations (if Congress can regulate this, then they can regulate everything).
xvi. United States v. Lopez (1995) – Marks shift to modern Commerce Clause doctrine
1. Issue: Whether the Gun Free School Zone Act of 1990 exceeds Congress’s Commerce Clause Power.
2. Held: The law neither regulates commercial activity nor contains a requirement that possession be connected to interstate commerce. Therefore it exceeds Congress’s authority. Even with a broad commerce power, there are still outer limits to Congress’s power.
3. The Court establishes the (above) three categories of activity Congress may regulate – still good law. The Court did not apply Wickard but did not overrule it. The Court doesn’t say there is no impact on interstate commerce here, but changes the test to be a question of if the activity is economic.
4. Rule: Determine whether the regulation is economic or non-economic in nature. This is a formal categorization of the economic nature of the activity, but don’t call it a categorization on the exam. If it is economic, use rational basis under Wickard.
a. Factors for assessing whether a federal law substantially effects interstate commerce are highly discretionary for the Court, and there is no guarantee who wins.
b. For non-economic intrastate (local) activity – factors in whether a federal law substantially affects interstate commerce:
i. An essential part of a larger regulation of economic activity
ii. Includes an explicit jurisdictional element (has moved in or otherwise affects interstate commerce – here have to prove where the gun was used)
iii. Congressional findings may help but are NOT a determinative factor
iv. Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated (struck down under court discretion if too attenuated)
c. Look to the implications of the government’s arguments: If they could regulate gun possession in schools, they could regulate anything (Court’s slippery slope argument).
5. Analysis: The possession of guns in school zones in no way affects any sort of interstate commerce. To decide otherwise would give Congress a general police power. The government doesn’t automatically win or lose. The power is with the judiciary to scrutinize these implications.
xvii. United States v. Morrison (2000)
1. Held: Congress had no power under the Commerce Clause to pass the Violence Against Women Act (note: it later got amended and passed).
2. Analysis: Respect for the other branches requires a presumption of constitutionality. The majority doesn’t like the “but for” causal chain argument, because this could allow Congress to regulate too broadly.
3. The Court rejects the argument that Congress may regulate noneconomic, violent criminal conduct based solely on the aggregate effect on interstate commerce. The reasoning of economic impact was too attenuated for the Court to accept the effect on interstate commerce.
xviii. Gonzalez v. Raich (2005)
1. Regulation of homegrown medical marijuana where there is no buying or selling (harder commerce case than McClung where BBQ was clearly being bought) under the Federal Controlled Substances Act where CA state law conflicted with this federal law.
2. Issue: Whether the large regulatory scheme as applied to local governments is within Congress’s Commerce Power.
3. Held: The Court upheld the CSA and struck down CA’s use of medical marijuana. The local activities in question are part of the economic “class of activities” which get the Wickard test.
4. Rule: Congress can regulate purely intrastate activity that isn’t commercial (produced for sale) if the failure to regulate that activity would undercut the regulation of interstate market in that commodity.
a. Note: If it falls within this rule, it is a strong reason to say it is an economic regulation that get the Wickard test.
b. Ie. The regulation may encompass activity the Court deems noneconomic if it is an essential part of the general class of activity that the Court deems economic.
5. Analysis: The Court distinguishes this from Lopez and Morrison (so these are still good law for purely noneconomic regulations). The Court views the activities regulated by the CSA are quintessentially economic (production, distribution, and consumption of commodities) in nature.
6. STARTING POINT of modern Commerce Clause analysis: the noneconomic/economic characterization of the activity.
xix. Note: This is an area on the exam to potentially argue in the alternative of what the regulation is doing, and it if it economic or noneconomic in nature.
xx. NFIB v. Sebelius (2012)
1. Issue: Whether Congress had the power to pass the Affordable Care Act.
2. Held: The buying and selling of insurance was not activity under the Commerce Clause. The ACA would be struck down under the Commerce Clause, but was upheld as a tax (and taxing is expressly within Congress’s powers).
xxi. United States v. Butler – another case affirming Congress’s tax power.
c. Tenth Amendment
i. Historically, the Supreme Court would not enforce the 10th Amendment, because they interpreted the amendment to merely inform how the Constitution worked.
ii. Current view: Congress can violate the 10th Amendment, so the Court will enforce it. This amendment is what the Court uses to police the federalism line and limit Congress’s powers. This is a judicially enforceable limitation on the federal government that reserves certain powers for the states. 
iii. Note: The doctrine has gone back and forth, and is very specific to the facts.
iv. Also note: To get around commandeering, Congress can pass legislation that requires state actors to act/implement a federal program AND non-state actors to do the same. Somehow in regulating both the state and private entities in the same law is not commandeering the states anymore.
v. 10th Amendment Test: Federal government can’t commandeer states to enact a law or to administer a federal program. They CAN tie funding to the enactment of such law or program (essentially they can’t pass a law that states must pass a law).
vi. New York v. United States
1. Facts: The states wanted federal legislation on the agreement reached regarding hazardous waste disposal. When Congress passed such a law, NY state sued.
2. Held: The law required states to take title of hazardous waste would have required NY to pass legislation to that effect. This commandeered the state legislative process.
3. STRUCK DOWN – COMMANDEERING
vii. Printz v. United States
1. Issue: Whether certain interim provisions of the Brady Handgun Violence Prevention Act, commanding state and local law enforcement officers to conduct background checks on prospective handgun purchasers and to perform certain related tasks, violates the Constitution (10th Amendment).
2. Historically, the Constitutional was not used to force state executives into service. 
3. Structure of the Constitution: dual sovereignty between the states and federal government – residual state sovereignty implicit and made express by the 10th Amendment.
4. Held: The interim portions of the Act are a final directive to chief law enforcement officers. This directs the functioning of the state executives and offends the concept of a separate state sovereign.
5. Conclusion: Congress can NOT compel states to enact or enforce a federal registration program and can’t circumvent commandeering by conscription of state officers. (Ie. Congress can’t commandeer the states through forcing action of state actors.)
viii. Reno v. Condon
1. Facts: The Driver’s Privacy Protection Act of 1994 regulates the disclosure of personal information in records of the state DMVs.
2. Issue: Whether this Act commandeered the states in a way that was offensive to the 10th Amendment.
3. Held: In enacting the statute, Congress did NOT run afoul of the federalism principles in NY v. US and Printz v. US (ie. no unlawful commandeering).
4. Analysis: The Act applies both to states and private persons who have obtained information from the DMV. The identifying information obtained is a “thing” in interstate commerce, so Congress could legislate. It passes both prongs of the Commerce Clause test, because the law regulates non-state actors as well and it regulates the states as owners of the database, without forcing the states to regulate its citizens.
ix. Murphy v. NCAA – Act made it generally unlawful for states to “authorize” sports gambling schemes.  The Court held this violates the anti-commandeering rule because it is a direct order to state governments in how they can and cannot act.
x. The 10th Amendment is a helpful tool for the Court to strike down a law which is in categories (1) and (2) of the Commerce Clause analysis under Lopez by finding another way to strike down the law.
VII. Scope of Executive Power and Separation of Powers

a. Separation of Powers and Presidential Authority
i. Executive power uses the same essential two-prong test as the Commerce Power: (1) Does the execute have the power (express or implied) to act? If yes, (2) did the executive action violate the Constitution in another way?
ii. Youngstown v. Sawyer – Main case dealing with Presidential Power and the political question doctrine as applied to the Executive Branch
1. Rule: The President’s power to act must stem either from an act of Congress granting them the power or from the Constitution itself (express or implied).
2. Three-Zone Analysis if President’s action is Constitutional: (1) Power is at its greatest – President acted consistently with the Constitution or Federal Law (ie. Congress expressly approved/granted power); (3) Power at the lowest (outside the executive’s box) – acted in way designated to Congress or Judiciary (eg. spending); (2) In between area – The Court does not want to find President acted in here because there is discretion and don’t want to put themselves in position to rule on Political Question (if they rule here, it looks like the Court is exerting too much power).
VIII. Review Session Notes:
a. Essay: one essay with three subparts (read questions first to know what to look for). Not issue-spotter exam. Not stickler for keeping with distinct subparts, as long as all of them are addressed. PLAN FIRST, THEN WRITE. Remember, when making arguments, it’s to a smart but busy judge. Even if they aren’t strong arguments, but it is reasonable, you still need to make the arguments (can’t just turn in a blank brief). Keep with IRAC structure for essay, no points for creativity in the structure (try headers if time). There will be a character limit with spaces, but it shouldn’t be too constraining. START WITH “THE ISSUE IS…” Be confident and definitive (hence asking for reasonable arguments). Can still be definitive if it’s an area where there is high discretion and it depends on the ideological views of justices, get the argument up to the point and then state it’s not possible to predict past there because depends on discretion (this is still definitive). What the law is now. We’re not time traveling, and we’re not being predictive/speculative (but, if reasonable, can argue for change in precedent). The memo to the attorney is as if before the district court (not Supreme Court) but can still contain argument to overturn/change precedent, as you will argue before Supreme Court – argue in the alternative (argue with existing precedent first, and then argue the alternative if you can change precedent). Don’t look for tricks on the exam. If it looks straightforward, it probably is. The challenge is time.
i. Not just what one party “could” argue, but the reasonable arguments.
ii. One plaintiff, three claims which they need to make and the government needs to defend (lay out arguments for both and likelihood of success).
b. T/F questions (50/50 scoring between essay and t/f) – examples on BS. Can identify ambiguities if need be. Idea is the major takeaway (one or more features to help figure out it’s false). Look back through PowerPoint slides to get key takeaways.
c. Substance: Equal Protection – for “affirmative action” (don’t need to use term) for race-based classification, always just apply strict scrutiny; for sex classification, the court in U.S. v. Virginia said they could differentiate between exclusionary and inclusion where it was to rectify past wrong. Can’t reconcile the differences between not using regulation to rectify systemic racism, but can for sex classifications (because strict v intermediate).
i. If Frontiero factors to argue new suspect class gets quasi or suspect classifications, might argue in alternative. Treat current law first of government likely winning with non-suspect and apply rational basis. Then in alternative, if win heightened scrutiny, means either intermediate or strict, and what the burdens would be that the government would need to meet. Leave this to the end if it is not likely to get this new class recognized and what might be the outcome (quick overview). Always argue strongest argument first to give the most time, and then come back to alternative briefly where time. 
1. Frontiero to argue new suspect class. Feeny to argue non-facial classification is classification for EP analysis (discriminatory effect and purpose – because of not in spite of) – regulatory classification that is currently nonsuspect should be treated as suspect classification (pay attention to where there is precedent on what already triggers higher scrutiny and what doesn’t versus what hasn’t been litigated).
2. SDP types of regulations triggering levels of scrutiny – if fact patter is new, nonfundamental liberty issue, and trying to argue for new fundamental right, argue regulation in question is similar to current fundamental rights ( toolbox how to argue this (EP is similar with how to argue new class, but different test)
a. EP and SDP apply the same if federal law (reverse incorporation)
3. Rational Basis Plus: DON’T use if law excluding on basis of sex or race. Otherwise, if passed only because of animus or bear desire to harm group.
a. Note: Obergefell – not RB+ but not applying strict scrutiny to LGBTQ+ discriminations, but rather if fundamental right to marry applied to gay couples. Violated DP Clause because red zone doctrine on marriage, but never say what standard they’re applying (has to be strict because on marriage). Not in toolbox for finding new fundamental right, because already fundamental right to marry from Loving. EPC analysis – if did properly, would have done Frontiero analysis on sexual orientation discrimination. Don’t try to learn EPC from this case; it’s just about how the law classifies. Don’t try to cite synergy language in Obergefell.
b. Know what the Court does now post-Dobbs taking away fundamental rights for the order of how to argue things. If uncertain, smart to apply rational basis first before try to argue for heightened scrutiny. 
c. EP requires Government to justify how the law classifies – sometimes very easy, sometimes not.
