Secured Transactions in Real Property
1) Secured Transactions Overview
Definitions
Overview

Secured Transaction: When a borrower signs a debt instrument (aka borrows $) and that debt is secured by real property
This means that the lender will be able to claim that real property if the borrower defaults ( however the lender can only recover the value of the property
Security ( a lien on the property
Unsecured transaction: Borrower signs the debt instrument, but the debt is NOT secured by real property
Lender can go after the debtor’s other assets (not limited to 1 particular asset b/c wasn’t secured by anything)

However, if debtor files for bankruptcy, the lender will have to wait in line

Debt Instrument ( Promissory Note (PN) (an written promise to repay a loan – like any other contract)
Includes the principal amount of debt, the interest rate, and payment terms
Security Instrument ( The real estate collateral
Deed of Trust (CA) (this is recorded and gives notice to the world about the loan)
Borrower agrees to grant a security interest in the real estate and lender has the remedy to force sale to pay the debt (power of sale must be included)
Mortgage 

Note: the mortgage and the DOT, which is just a security interest, cannot exist without the debt instrument
Mortgage v. Deed of Trust
Similarities: Both are a security instrument signed by the borrower and the lender that secures debt evidenced by a PN b/w the same parties
Both a mortgage and DOT go away once the borrower pays off the debt

Mortgage: 

Mortgagee = lender
Mortgagor = Borrower

Deed of Trust (CA): ( must be recorded
Beneficiary = Lender

Trustor = Borrower

Trustee = neutral 3rd party who holds the DOT
Title theory: B records a Fee Simple on Condition Subsequent in favor of the L 

B is giving up title to L and won’t get title back until he pays off the mortgage 
If B defaults, B forfeits the right and the property is forfeited to the lender

Lien theory (CA/most states): property owned by property owner, when property owner borrows money give a lien to the lender – If B defaults then L can enforce the lien by either a nonjudicial foreclosure or a judicial foreclosure
Lien: a charge/encumbrance on property – remains with property UNTIL it is paid off

Security Lien is a voluntary lien (includes DOT)
Judgment Lien ( involuntary lien (a lien recorded against your will)
Bank of Italy: NO substantive difference between mortgage and deed of trust – same protections if you are a borrower on a deed of trust that you would if you were a borrower on a mortgage
Performance DOT: D and A in litigation about 10 palm tress over boundary line and they are expensive to maintain and then D and A reach an agreement that for 5 years D will maintain even if on A side and then vice versa. They reduce to agreement and secure it w/ DOT so if either breaches agreement the other could try to do a JF for breach of DOT. Probably couldn’t do a NJF b/c a trustee will say this should be litigated
Junior v. Senior Lien

Senior Lien

Lien w/ higher priority to other liens (implies 2 or more Ls have liens against same property)
Liens are always ranked as to their priority and a senior lien always has a better claim to being paid than a junior lien
Sold-out junior lien: If senior lien forecloses ( all junior loans are wiped out. Now the junior lienor can sue the borrow directly on the PN for breach of K (but there is no security left)
If Senior lienor forecloses and junior lienor is wiped out, the junior lienor can pay the senior lienor and step into their shoes
If property is sold, then senior lienor is paid FIRST and junior lienor get paid only the extent that funds are still available

Title Insurance

Title insurance policy contains an agreement by the insurer to indemnify the insured who is usually a Fee Simple Absolute owner, a T, or a lender from loss that arises b/c of a condition that existed on the date the policy was issued
No institutional lender would give a loan without title insurance

Malpractice to NOT tell the buyer to get title insurance

Both buyer and lender generally take out title insurance policies on the property

Can protect from forged deeds, ensure that lender is senior trust deed and if they missed something they are responsible for paying the costs to get lender in the senior position

If lender gets title insurance and the policy is correct the lenders investment will be protected as soon as a loss is ascertained

Foreclosure Overview

Nonjudicial Foreclosure

Bank can sell the security w/o going to court

NOT AN ACTION ( not barred by 726a / one action rule

Fast and cheap ( CCP 2924 says can do NJF in 120 days and files 2 notices
Disadvantage: Once you elect to do a NJF ( you CANNOT get a deficiency judgement
Also no right of redemption ( it’s final and binding 

Notice of Default ( can be filed immediately once B is late in payment

After 90 days if B doesn’t cure (aka doesn’t pay late fees and maybe attorneys fees and maybe trustee’s fees), then on day 91 lender can file notice of sale
Notice of Sale ( more serious notice and warns the B that in 21 days there will be a  NJF where trustee will hire a foreclosure company and an auctioneer to conduct the NJF auction
Judicial Foreclosure

Disadvantage: 
Longer: Longer than NJF ( b/w 2 and 5 years and can cost up to $100k in legal fees
If borrower files bankruptcy then you become an unsecured creditor

CC 2903 Right of Redemption: Even if got a deficiency judgement, the borrower can still stay in the property/collect rents and has a year to pay that deficiency judgement
Advantage:
Deficiency: If debtor has a lot of money, then if L brings a JF and there is a shortfall b/w what the JF sale brings the lender and what is owed, then the L can get a deficiency judgement for the difference
Exception: Can never get deficiency judgement if 580b loan (even if it’s a JF)
Deficiency v. Deficiency Judgement

Deficiency is merely the shortfall b/w what the lender realizes from foreclosure sale and what is owed

Deficiency judgement is an actual judgement rendered against a person for that deficiency

2) Priority
Overview

Overview
Large part of secured transaction is about priority recording ( if you record first you have senior rights

3 types of notice in the law (any of these three notices are effective) 
Actual notice: arises where one is personally aware of a conflicting interest in real property, often due to another’s possession of the property. 

Record/constructive notice consists of notice one has based on properly recorded instruments. 

Inquiry notice is based on facts that would cause a reasonable person to make inquiry into the possible existence of an interest in real property. (CC 19)
This is important in adverse possession - open and notorious possession - had owner bothered to check his property he would have seen an adverse possessor taking open and notorious possession

Bank of Mendocino v. Baker: AP wins even though the never recorded title b/c owner had inquiry notice (b/c open and notorious possession). Railroad company had open and notorious possession for so many years and that would certainly be sufficient to put a BFP upon inquiry as to the existence of another deed.
if a subsequent lender is aware of a prior mortgage, but receives info that its lien has been reconveyed, the lender has no duty to inquire whether the reconveyance was erroneous
Race-Notice CCP 1214: If you get a grant deed or DOT and you record first, then you will have first priority even if you are the second person to get the deed. (1214 requires you to be a BFP
Ex: O owns Blackacre and grants it to A ( now A has title to the property. However, A doesn’t record. So if O subsequently grants Blackacre to C, then C will check the public records but won’t find anything b/c A never recorded. C decides to buy Blackacre, gets the grant deed from O and then records the grant deed. 
C will win and have priority over A for Blackacre b/c he recorded first.

Wild Deed: if you are the grantee and you don't record your interest and then you turn around and grant it to someone else - that deed is a wild deed b/c out of chain of title b/c no one can get constructive notice by following the chain
Far West: O deeds to A, but A doesn’t record. A then deeds to B and B records. Problem is that B had record/constructive notice b/c he should have checked the public records and he would have seen that A never recorded and so O is still the record owner. Then O deeds the property to C. The deed from O to A is considered a wild deed b/c it wasn’t recorded and thus B’s name will be unknown to any lienholder. 
C wins against B b/c he followed the chain of title that said O was on the title and B should have known A wasn’t doing things right.
Unrecorded Liens
CC 2897: Other things being equal, different liens on the same property have priority on the property based on time of creation (ONLY DEALS W/ UNSECURED LIENS)
Unrecorded DOT will win IF it is made BEFORE the judgment lien

Ex: if someone has 7 judgement against them but owns no property, then these are unsecured judgement then all the creditor’s lawyers would reduce those judgements to judgment liens, have court sign off on it and get it recorded so once person buys property then the liens automatically attach. If nothing else is recorded (other things being equal), the liens attach in the order they were created.
Judgment Creditors: a judgement creditor is not a BFP and so they can’t avail themselves of CC 1214 and thus judgement creditor lawyers should have the judgement lien recorded

you sue someone and win in court arbitration - then can get judgement lien and that judgement creditor wasn't checking any title/examining title - they were suing in court

He just recorded the lien hoping it attaches to real/personal property - thus notice and race notice statutes are irrelevant

Thus the time matters
2897 v. 1214: HYPO: If Wallace asks to borrow $ from BoA to buy Blackacre. For BoA - you get title report and you see what's recorded - and if any lien is recorded on Blackacre right now (which would mean there is a lien against the seller currently). If a lien is recorded against the seller (which is really the seller’s property) then BoA is on notice b/c it was recorded first and that lien will have to be removed before BoA agrees to make loan (otherwise BoA would be second)
To make sure BoA is in first position – BoA must make sure seller pays off lien in escrow so BoA has first position. Seller must go to lienholder and ask to remove lien and then that lienholder has a lot of leverage if he knows the seller is trying to sell 

2897 - is if there is a lien against Wallace as buyer - and that allows BoA to record and be senior
CC 2898: Purchase Money Priority

Purchase Money Loan: Take the loan and purchase the property being secured by that loan.
A mortgage or DOT given for real property AT THE TIME OF ITS CONVEYANCE has priority over all other liens against the purchaser (even if the other liens are already recorded)
AKA – if the mortgage or DOT is used in order to purchase the real property than it has priority 

Purchase $ Priority and Judgement Liens:

Judgment liens attach to property in the county in which they are recorded at the moment the property is recorded

Ex: C has 10 judgement liens against him. At that time, C didn’t own any property, so the judgement liens weren’t secured against property. C now gets loan from L to buy a house. At the moment C purchases that property, all the judgement liens now attach to that property at the same moment. However, CC 2898 will give a special priority to the purchase money lender over all those other judgement liens.
Policy: want to encourage people to purchase property and loan money. If we didn’t have this priority rule then C couldn’t buy a house b/c no one would want to lend to him if they were behind other liens.
Effects of a foreclosure 
on a junior and senior lien
A foreclosure under a junior mortgage has no effect on senior liens

Senior lienor would still have right to be paid and if not then they can still foreclose
If foreclosure on a senior lien, then it wipes out all liens recorded afterwards

Now the junior lien can sue the borrower directly on the note for breach of K b/c there is no security left

On leases
If a tenant leases property that’s already encumbered by a DOT, the lease will be extinguished when the DOT is foreclosed, whether by way of trustee’s sale (NJF) or a JF in which the tenant was included as a party

Exception: if the lease is prior to the mortgage, a tenant doesn’t have to worry about the foreclosure of the LL’s interest b/c it will have no impact on the tenant’s leasehold

On an Easement

If a lender omits the holder of an easement from a JF auction, the easement will survive the foreclosure sale (Diamond Benefits)
Ex: W buys house and gets loan from BoA and records DOT in 2019. In 2020 C wants an easement to cut across W’s backyard. C is dominant tenement (land benefitted by easement) and W is servient tenement (land burdened by estate). Easement is then recorded against W’s property and C’s property
Just like any other lawsuit (due process and notice applies). If a senior lender does not serve C notice properly / doesn’t notify C in the judicial foreclosure , then that D is not bound by any judgement. 

The rights of a junior easement holder, though, are lost by a NJF sale even if no Notice is sent to its holder b/c the Code does not require Notice to such persons (Perez)
Diamond Benefits: Holder of an easement who was omitted from an action judicially foreclosing the servient tenement is not affected by the court ordered Sale b/c the law firm conduct the JF committed malpractice b/c didn’t name everyone of record b/c if didn’t name junior lienholder then that junior lienholder isn’t bound and if they didn’t name the dominant tenement in an easement (the one who has rights over servient tenanment), then he isn’t bound 

Fixtures

Piece of personal property that becomes intertwined and affixed to the real property it becomes a part of the real property

Ex: Exit signs in buildings

CC 9334: The chattel claimant (the personal property creditor) has priority over the real estate claimant if the chattel claim is a purchase $ claim or if the security interest was perfected by a fixture filing by recording a UCC Financing Statement at the County Recorder’s office

Preference goes to personal property lender if w/in 20 days of making the loan, they record a security interest in the fixture at the county recorder and SOS in the capital

3) 726 One Action Rules
2 Prongs
Prong 1: Security First
Tells the lender if they secure a promissory note w/ a DOT they must foreclose and they cannot sue directly on the note ( they must go after what is secured first
Security First Prong: secured creditor must go after the security first before going after the other assets of a borrower. If a secured creditor brings an action against a borrower and is not pursuing the security first but is instead suing on the underlying debt (aka suing on the PN and suing the borrower directly) then the borrower has 2 options: shield or sword
Wozab: Bank loaned W $1M and prepared PN and DOT on W’s house. Bank got worried W wouldn’t be able to pay loan and instead of foreclosing the security, the bank went after money in W’s bank account and took a setoff (when a bank tries to take money from a debtor’s account pursuant to some kind of debt). Then, to try to make this right the Bank didn’t give $ back but instead reconveyed the DOT to W (so now unsecured promissory note). W said it wasn’t enough that Bank reconveyed to us the DOT, we want the $1M back.
Court said $1M of debt can’t just vanish, but that when bank reconveyed the DOT they waived the underlying security, but not the underlying debt (which protects the debt from just going away)
Holding: the improper bank setoff does NOT result in the loss of the debt

Shield: use 726(a) as affirmative defense If secured creditor tries to bring a personal action (for $$) against the borrower, w/o 1st foreclosing on the security, the borrower can raise 726(a) as an affirmative defense & force the lender to exhaust the security 1st before the lender may obtain any $$ judgment against the debtor for deficiency
(borrower must file affirmative defense or loses the shield) & force the lender to exhaust the security first, through a JF, before the lender can get a deficiency judgement (if applicable)
Exam tip: If a creditor has more than one parcel of land or a combination of real & personal property securing a single debt, the debtor may compel the creditor to include all the security he has for the debt into a single JF action by raising 726(a)
Western Fuel: D gave P 2 notes. 1 secured by mortgage on real property and one not. P tried to waive the security mortgage and just sue the D personally. D raised 726 as an affirmative defense (shield). P tried to waive security and sue on the note and get judgement, but court says you can’t do that. Once a lender agrees to secure a PN w/ a DOT then you have one form of action and can only go after the security and not the borrower personally through a breach of K action

Barbieri: Point: A decline in the value of the security does not by itself permit an unpaid junior to ignore the security & proceed against the trustor directly. Here, the security was valueless.
Rationale: to allow a creditor to go directly after a borrower before a mortgage had been foreclosed would mean that lenders get to determine on their own whether there will be a deficiency after the security is exhausted
Sword: If the lender sues directly on the note and the borrower does not raise the affirmative defense, then the lawsuit can proceed, but then the borrower will raise 726 as a Sanction if/when the creditor tries to bring an action against the security Borrower can prohibit the lender from going after the security  
Takeaway: If a secured creditor does not bring an action against the security 1st, but rather sues on the debt alone (gets a $$ judgment against the borrower), the creditor makes an election of remedies. Thus, the creditor elects the single remedy of a personal action & creditor waives his right to later foreclose on the security (Both JF & NJF).
Saltair: If a secured creditor doesn’t go after security 1st, but sues on the debt (sues borrower personally for breach of K) and the borrower does not raise the affirmative defense and we go through the lawsuit and there is a judgement ( then the creditor had made an election of remedies and is waiving the right to later foreclose on the security (Both JF & NJF). The borrower can then petition the court to sanction the creditor if he tries to foreclose the security b/c they lost that right.
Exam tip: Debtor has election of remedies ( Either force lender to sue on the security or to sue him personally 

When is shield better: if you have a lot of other assets then you don’t want lender suing you directly b/c then you spend a lot on attorneys’ fees, and will probably lose if in default and then will get a judgement / maybe deficiency against you and then could have to sell your other assets to pay for this judgement. Thus, would want to force judicial foreclosure b/c it’s very hard for the lender (takes years) and borrower is still in control of the building and collecting rents. Then after the lender gets the deficiency judgement, they can only enforce it for 1 year and so you can wait to pay it on day 364. 
When is sanction better: Ex: Lender waives security, then the lender becomes an unsecured creditor and if the borrower files for bankruptcy, then lender would have to wait in line w/ other creditors in the bankruptcy proceeding to get paid and the lender might not get all his money.
Prong 2: One Action Prong

There can only be one action for recovery of the debt (AKA can only foreclose and maybe get deficiency judgement all in 1 court proceeding). 
A creditor who holds multiple securities for a single obligation (debt) is limited by this one action rule and must include all its security in one foreclosure action. If a lender omits a security in their action, they waive that right to go after that security
Walker: The creditor has to bring all the security in one suit to avoid violating the one action rule. DEI borrowed 150k from the bank and gave a promissory note secured by assets and an additional note for 40k secured by real property. DEI defaults, bank forecloses on the 150k note w/o mention of the real property. DEI then sold the property to Walker and the bank tried to foreclose on it. This violated the 1AR b/c the bank was trying to go after the personal property and the real property in separate suits.
If a lender files an attachment lien rather than judicial foreclosure, this violates the one action prong and the security is waived (Shin v. Superior Court)
Attachment lien: a pre-trial lien that the P tries to obtain from a court where the court will order D’s assets to be frozen. 
Attachment liens are pre-trial so there is no evidence and thus it’s a major draconian remedy 

Policy: this is (1) to prevent multiplicity of action ( we don’t want 2 judicial foreclosures on 1 notes b/c that would be expensive, unfair, and a form of harassing and (2) consolidate foreclosure & deficiency judgement ( even though the creditor is precluded from getting a personal action against the debtor, it allows the creditor to ask for a judicial foreclosure and get a deficiency judgement all in one action and (3) to force lenders to carefully analyze and underwrite the property and security before funding the loan
Exam tip: the following are NOT considered “actions”: NJF, Trustee Sale, power of sale foreclosure, a setoff
Garfinkle: Lender can do a NJF of Blackacre and then after that’s done do a NJF of Whiteacre and not violate one-action prong b/c a NJF isn’t an “action.”

4) Anti-Deficiency Rules

580(b)

No Deficiency Judgement against Borrower IF
Prong 1: any seller carryback financing of any loan/land (OR
Seller carryback: seller provides financing to the buyer (not a vendor lien b/c seller has a DOT that’s recorded at same time as grant deed) and buyer pays back seller over time
Bank usually has first deed but seller can negotiate w/ bank to get first priority

Ex: C wants to buy W’s house for $500k. C’s purchase offer says I want a first DOT priority loan of $300k from Boa and then I want seller to extend a credit (this is called carrying back DOT seller financing) of $100k and then seller will be a second trustee behind BoA and then I will put in $100k cash. 
Prong 2: Purchase money on a residential 1 to 4 owner occupied
The only time a lender will even consider a JF is if it's not a 580b loan and the lender thinks there is some asset the borrower has and the lender doesn't mind waiting a year
Brown v. Jensen: P sold property to Ds who executed a note secured by a DoT (purchase $ DOT) and a 2nd in favor of P (purchase $ DOT and seller carry back) – so P’s loan met both prongs of 580b. The 1st sells the property by foreclosure and leaves the 2nd a sold-out junior. Now 2nd’s DOT was wiped out. As a sold out junior, P wanted to sue on the PN> Court said can’t sue b/c it was a 580b loan, he met both prongs and once a 580b loan always a 580b loan even if you get sold out as a junior.
Important Takeaway: if a junior trustee gets their security wiped out when a senior forecloses, he can sue directly on the PN as a sold out junior UNLESS it was a 580b loan.
Exceptions

Roseleaf: If the transaction is not a “standard transaction” then 580b doesn’t apply

Ex: seller carryback that secures a PN w/ a DOT by other properties already owned by borrower

Standard transaction ( brown is example – b/c purpose of 580b is to protect borrower (either seller carryback borrower or owner-occupied borrower) Nothing unusual. Spangler is non-standard b/c that borrower was going to be in control of whole development – borrower was very sophisticated and controlled the deal. We had an unsophisticated person who had a small 2nd DOT who subordinated her interest – so purposes of 580b not met. Standard = were purpose of 580b met

580(d)

No Deficiency if power of sale

If lender does a NJF (AKA sells property under Power of Sale clause) then lender can never have a deficiency judgement

5) PreSale Activity
Power of Sale Clauses in Loan Documents
Power of Sale overview
Power of Sale: Contractually authorizes the lender, in the event of default, to sell the property without having to go to CT (AKA do a NJF). Means if borrower defaults, lender has the power to sell the property to recoup the debt balance. This comes from covenants in DOT which enable this power of sale (also Garfinkle enables this power of sale)
Authorized by CC 2932 and CC 2924

Covenant in PN (debt instrument) and in the deed of trust (security instrument)

Allows the trustee, at the behest of the lender, to sell the property w/o 1st going to CRT.  However, if a lender elects to sell under a NJF based on the power of sale clause, then they cannot go after the borrower for any deficiency & the borrower has no right of redemption
Choice of remedy: Every form DOT has a clause allowing a choice of remedy

Notice of Default in NJF

Not a court action and so 2924 must be followed and there must be attempts to send notice to last known address both of the trustor and junior lien holder

Policy: Court wanted to make sure that reasonable attempts are given to notify the borrower through notice of default and notice of sale

5 things that must be included in notice of default according to 2924
Contain notices in 2924(c) stating amount due and reinstatement period
Must name the trustor

Must give the instrument # or book and page of recorded DOT or description of secured property - street address isn't favored - want legal description

Declare that breach of obligation has occurred (Ex: you are in default $8k)

State the beneficiaries' election to sell property to satisfy obligation and any other obligation secured by DOT
Anyone who wants a copy of notice of default can record a request – called a request for notice

The junior lien holders have to get notice, but if you’re an easement holder and you want notice you have to report a request for notice

2924: 4 things Lender must do w/ notice of default (This is a way to show every effort is made to try and assure that this borrower can get notice)
Record notice of default at county recorder

Mail it 3 ways: registered, certified and normal mail to trustors’ last known address and to anyone else entitled to receive notice (aka junior lien holder)

No requirement to send notice to easement holder

Publish NOD in a newspaper of general circulation for 4 weeks in a row (like Daily Journal or L.A. Times)
Post the NOD on the trustor’s last known address – have a process server go to property and nail the NOD 
Note: Don’t have to post NOD on junior lienholder’s last known address
Garfinkle: Borrower goes into default, lender does a NJF by following 2924 and provides notice of default to borrower, but sends the notice to a property that the borrower is no longer at. The borrower argues it was a taking and that NJF process as a whole seems more like state action b/c it involved statutory provision and thus violated due process clause

Court disagreed – says NJF is contractual and so the action of the state of having a statute about how to provide notice of default are ministerial/clerical  

Takeaway: actual notice is not required, but the lender must make a good faith attempt to send notice to a last known address. 
Can make a due process argument is no notice, but Garfinkle state power of sale is a contractual agreement and thus a lender has a right to do this

Reinstatement v. Redemption if lender record notice of default and borrower doesn’t cure in 90 days, (aka bring current based off default of loan and paying what is owed at that moment in time not pay off the entire loan -) then on day 91 lender can record a notice of sale saying “Borrower: in 21 days from now we will sell this property located a X address at 10 A.M.” Under 2924(c) he still has time to cure, he has until 5 days before the sale

Thus, Borrower has 106 days to cure by paying: arrearages, prepayment penalties, attorneys’ fees and costs to bring loan back to being current
Ex: B has a loan for $400k but has a default of $12k, then he has 106 days to pay the $12k plus interest and late fees

If borrower does not do that and waits until 5 days before the sale, the borrower may not reinstate (cure arrearages), but rather, he must now pay off the entire loan ( this is called redemption
Exam tip: Rights of redemption in NJF is very different than in JF. In NJF the right of redemption is merely the 5 days before the sale and after the sale that right is terminated and the NJF sale is final

Gaffney: trustor must unambiguously tender the entire amount due and the beneficiary is not obligated to go through its receipts and total up various partial payments to ascertain whether the proper amount was tendered
Borrower has the burden of making payment as required by lender
Payment does not occur until the check is received/ cleared
Cornwell: held that a prepayment envelope given by the lender did not somehow alter the above rule b/c the envelope was a courtesy rather than direction as to manner of payment b/c the bank would have also accepted other ways of payment
Borrower’s ability to stop NJF: Under 2924, a judge doesn't see this case - but under NJF a borrower will file prelim injunction and get court order to try to get lender not foreclose: either will argue lender didn't comply w/ 2924, we didn't get notice, lender has wrong amount etc

Remember for judge to look at prelim injunction: burden on P - to show court order for lender to stop - P must show he is more likely than not he will win and that he will suffer irreparable harm if not

Prof says judges do actually give prelim injunction b/c he is about to lose his home (his castle) and that;s a very serious thing - b/c if sale goes forward than the sale will go to a bona fide purchaser and home is lost forever (b/c BFP trumps your rights) and only thing Borrwer can get is damages (thus more easy to show irreparable harm when loose home forever and only thing can get anymore is just damages)
Hunt v. Smith: Injunction stays the waiting period. Here the Borrower was able to go to a judge on day 77 and asked for injunction. While it took court 2 years to rule on injunction the waiting period was stayed. Judge ultimately ruled against B and then gave them 13 more days to cure
Multiple Creditors

Perkins: in 1968, C executed a note to W and P for $23k - $230 due a month and secured by DOT. Until 1969, C paid monthly installments to either W or P, then C paid $115 to W and nothing to P. When W died in 1969, C paid $115 to W’s widow until 1971 when C stopped making all payments. C had defaulted on the first DOT and let taxes on the property go to delinquency. P asked W’s widow to join him in executing a notice of default, but she said no, and so P served and recorded a notice of default and election to sell. P then purchased the property at the trustee sale through his agent F. P wanted to quiet title and J (successor to C) filed a complaint attacking the validity of the foreclosure sale. Issue: whether the failure of the cobeneficiary under the DOT to be part of the notice meant the foreclosure sale was invalid. 
Any one beneficiary may elect to foreclose the entire interest w/o consent of the others but then the proceeds must be distributed on a pro rata basis to each beneficiary. 
Advice to someone in perkin's position - should name the other cobeneificary as a nominal defendant 
Home equity sales

During savings and loan crisis, as soon as someone does NJF and files notice of default a lot of bargain sellers will go to borrower and try to buy his house - and so it's a special contract where Borrower has 3 days to get out and can gt out if K unconscinable 

Applies when notice of default foreclosure on someone's primary residence, and buyer isn't looking to live in the home

Policy that leads to this in 1990: economic rescession, borrower looses job, stops payment, bank files NOD, B gets a bunch of scammers saying "I'll step in and you just deed me the house

Trigger: lender filed NOD, residential 1-4 and the buy does not intent to live in it - and thus he is just an investor - and as legislature called it he is a vulture  -prof will probably use this term of vulture on exam

So once triggered - you are required to use a special contract with big bold type - separate intial here and there - seller has 3 days to rescind and 2 days to bring action if can later prove it was unconscionable (which isn't defined in the statute) 

Notice of Sale in NJF
Overview
Notice of sale: B has 90 days to cure after the notice of default, if he doesn’t then on day 91, the notice of sale can be recorded and now the borrower is only 21 days away from losing his house w/o ever going to court (b/c NJF) UNLESS borrower cures arrearages (has up until 5 days before date of sale to cure arrearages)
Reinstate remember that a trustor has until 5 business days before the sale to reinstate the obligation, after which he has an “Equity of Redemption”

Equity of Redemption: must fully redeem the loan (aka pay it off w/ late charges, attorney’s fees and other costs, and the entire loan balance)
Note: beneficiary and trustee do NOT have to accept reinstatement

After a NJF sale takes place, all rights of the trustor (reinstatement and equity of redemption- are terminated. 

The purchaser at the sale can then move to evict the Trustor or his tenant under CCP 1161

Courts are even more rigorous about Notice requirements to the Trustor and junior lienholders for notice of sale than w/ notice of default
Policy: sale is now imminent and the Trustor is going to be deprived of his property
Exam tip: As w/ notice of default, a properly noticed sale is valid whether or not the trustor has actual knowledge of it. What is required is strict compliance w/ statutory requirements

Requirements: 
Step 1: Serve borrower the NOS at least 20 days before the sale ( mail NOS through certified or registered mail and first-class mail

This is sent to everyone who is entitled to receive a notice of default 

Trustee or Beneficiary must execute and retain an Affidavit of the mailing

Step 2: Record notice of sale 14 days before the sale
In contrast, the trustee records NOD as step 1 but a NOS is served 1st and recorded 2nd 
Publish NOS once a week for 3 weeks in newspaper of general circulation

First publication must occur at least 20 days before the sale

Must post notice on property in a conspicuous place (door of residence if single-family home) and in a public place (courthouse/library, etc) in the appropriate city, judicial district or county of sale

To be safe should post at least 14 days before

Use a process service to have evidence of posting

Required Contents of NOS
Describe the property being sold including 1) the assessor’s parcel # & 2) the street address

State the time of the sale

State the street address of the sale & where the sale will be held

State the name, street address, & telephone # of the trustee or person conducting the sale

State the total amount of the unpaid balance, the reasonably estimated costs, expenses & advances, at the time of the initial publication of the NOS

State the name of the original trustor

If the property has no street address or other common designation, then the NOS must state the name & address of the beneficiary & state that people can get the direction from the beneficiary
Judicial Foreclosures
Notice of Default for JF

JF is a lawsuit and so all parties must be names properly and served and must follow Code of Civ Pro, CA const. and US Const

If a party is omitted (IF BoA does JF on C but omits a 2nd trustee holder, then 2nd trustee holder is not bound by the judgement) 

Whether it’s a JF or a NJF, failure to give notice to trustor probably voids the sale entirely

Goodenow v. Ewer: Takeaway if 2 owners own a property, then omission of any co-owner excludes that fractional interest from the foreclosure and sale, although the sale remains valid w/ regard to the interest of the owners of record that were named in the JF auction. 

If a party doesn’t get notice in JF under rule of Civ Pro then he is not bound and his interest in Real prop won’t be affected

Exam tip: Garfinkle adds to Goodenow by saying that if there was no attempt to give notice about NJF to last known address, then the sale may be void (however this is a low bar and Garfinkle really says actual notice isn’t truly required in NJF

If a junior Lien holder has been omitted from a JF sale of the property – then property remains subject to the junior lien and the junior’s rights are not terminated

Purchaser of defective sale: has 2 choices

Acknowledge the defect and pay off the junior lien (b/c that guy isn’t bound)

Or to act as if it purchased the senior lien, rather than the property at the sale. Then the purchaser would have to bring a separate foreclosure action against the junior, and insist that the junior either payoff the senior lien or lose the right to redeem the property under 2903 or 2924(c)

Right of Redemption: in a JF, if a judge orders a deficiency judgement, the borrower has one year from the date the deficiency judgement was ordered to pay it off.
Statutory Requirements of the Sale Process in NJF
2924h(g)
Criminalizes any act which would operate as a fraud or deceit upon any beneficiary or junior lienor
2924h(g): unlawful for someone (alone or w/ others) (1) to offer to accept or to accept any consideration of any type not to bid or (2) to fix or restrain bidding in any manner, at a sale of property conducted pursuant to a power of sale in a DOT or mortgage

Prof: 2924h hasn’t been tested very much but it could be considered anticompetitive

South Bay v. Riviera: R had 1st DOT and SB had 2nd DOT w/ A. Archer defaults and R directed has NJF. At sale, R was the only bidder and SB received no proceeds from that sale and its junior lien rights was extinguished. SB sued: claim that R created a fraudulent scheme to get Archer’s property w/o having to pay SB. Court found following facts of the sales: Hanaway, who worked for Riviera, explained that he promised Archer he would hold the house for him b/c Archer said he would cure the default soon. Thus when one prospective bidder showed up to sale #1 – H postponed the sale. The second sale had several bidders present and H again postponed. At Sale #3 R made a large bid but the bid meant nothing b/c R never paid the amount it had bid, R simply ended up getting the house. After R got the house – they let Archer continue to live and pay monthly rent. 8 months later A stopped paying rent and R evicted him
Holding: SB established the requisite fraudulent conduct: the agreement b/w R and A to postpone the foreclosure sales; the postponements of the sale b/c bidders ready and able to purchase were present; and the misrepresentation about the amount owed to R
Exam tip: SB’s only remedy was damages b/c in a NJF after it goes to sale the BFP’s rights are superior and you cannot unwind the sale, only thing you can get now is damages

Lo v. Jensen: The former owner lost the condo to foreclosure and Jensen and Ko bought the property in foreclosure. At foreclosure sale – Jensen and K each panned to bid $100k b/c they valued property at $250k, but they decided to bid together in one bid so they could get the property for less. They were able to purchase the bid at $5,912
Court held b/c J and K made this JV agreement to come together it was a violation of 2924h(g) b/c they had the intent to restrain competition and get the property at a lower price which was unfair to the defaulting owners
J and K argued it was a business arrangement: K would provide legal expertise and J would make repairs (prof thinks this is a decent argument)
However: it would have been unfair to owner of property b/c J and K knew prop was worth over $150k and they were both willing to pay $100k but since they worked together they were able to only pay $5k. The business purpose wasn’t really legitimate and court saw it more as a pretense
2924(g) Postponement of Sale: When trustee may postpone sale
Can postpone at any time prior to the completion of the sale (MEANING DAY OF THE SALE, MIDDLE OF SALE, OR ANYTIME BEFORE GAVEL GOES DOWN or 2 days before sale) 
Trustee just has to show up on day of the sale and orally state “we will postpone until X date”
Trustor can postpone as many times has he wants ( but the sale must ultimately take place within 365 days from the original date in the notice of Sale

Problem: this is one of the few irregularities in the statute b/c a trustee can postpone the sale an innumerable # of times w/in 365 days and doesn’t have to put it in writing, he just has to make a statement at the sale that it’s been postponed. This creates problems for borrowers b/c then they might not even knowing about a sale and then their house is gone and a BFP will have superior rights
Bidding
No inspection right: Buyers bidding at foreclosures sales are not allowed to go inside the house and inspect the house the way normal buyers do. Thus, sales sell for less than FMV b/c you have no idea what to expect inside
Who can bid? Trustee isn’t a true fiduciary and he may personally purchase the property at a sale. Prof doesn’t like this ruling and says you should stay clear b/c trustees should be fiduciary and have fiduciary duty 
Irrevocable offer: 2924(h)(a): Each and every bid made by a bidder at a trustee’s sale under a power of sale contained in the DOT shall be deemed to be an irrevocable offer by that bidder to purchase the property being sole by the trustee under the power of sale for the amount of the bid. Any second or subsequent big by the same bidder or any other bidder for a higher amount shall be a cancellation of the prior bid.

Goes against 3 major black letter law doctrines:

Offers are generally revocable

Does not comport with SOF writing requirements for purchases of land

If it is an irrevocable offer how can it later be revoked?

Duty to Disclose

Tort law trumps “as is” clauses ( a trustee or beneficiary must disclose known material facts that could affect the value or desirability of the property
Otherwise there will be liability for nondisclosure

Karoutas v. HomeFed Bank: the foreclosure purchaser was able to recover from the beneficiary for failing to disclose adverse physical conditions which it knew about

Accepting Bids

Policy: 2924 was introduced to prevent certain practices which resulted in manipulation of bidding at trustee sales

Baron v. Colonial Mortgage Service: the trustee refused to qualify a bidder who came w/ cashier’s checks payable to himself rather than the trustee. But the evidence showed this was a customary practice and the checks would just be endorsed over to the trustee when the sale was concluded. Court held trustee breached his duty

Trustee under a deed of trust is not a fiduciary BUT is the agent of both the beneficiary and the trustor

Prof thinks this court made an error b/c agency ALWAYS comes with a fiduciary duty. So now these trustees are clerical and ministerial except when it comes to sales are really being set up for liability b/c how do you protect the beneficiary whose interest is to get the most money, the trustor whose interest is probably not to lose his property, and bidders who are competing against each other. How do you represent all those people? The court says you don’t have a fiduciary duty, but it’s an untenable conflict
Surplus: if property at foreclosure sale sells for more than amount due on loan. 
This almost never happens b/c if property FMV is worth more than loan amount then the borrower would just hire an agent and sell the house to pay off the loan rather than let it go to foreclosure 
Lender’s actions for waste, fraud, and negligence

Action for Waste
A lender may bring an action for waste after foreclosing under limited circumstances: (π has to prove both) 
If the borrower commits Bad Faith waste &

If not BF waste and just general waste, then borrower is protected by 580b loan, 580d, and 726), but if BF then it’s a separate tort action and for public policy reasons the lender may sue the borrower separately and borrower can’t use 580b, 580d, or 726 as a defense
The lender does not acquire the property through a full credit bid

Waste 2929: substantial harm which impairs the value of the property subject to the lien so as to render it an inadequate security for the mortgage debt

Bad faith waste: must be intentional, reckless, malicious
Ex: failing to cultivate, irrigate, fertizlie and do everything necessary to preserve citrus trees and vine when coupled w/ a charge of willful mismanagement was BF Wast

Waste in general:  If property suffers harm b/c of depressed economic conditions - guy lost job and couldn't afford to mow lawn - that doesn't mean bad faith and thus 580b will protect the borrower 
Ex: failing to pay property taxes w/o showing of BF is not actionable

Nippon Credit Bank: Not paying property taxes is waste and coupled with milking the security could be viewed as bad faith waste

Failure to pay property taxes is ordinary waste at minimum 

Full credit bid: when the lender bids at a NJF sale the entire amount the lender is owed, then the law presumes the lender got the FMV which was the amount of the debt and thus now the debt is extinguished, and the lender cannot later collect damages even if lender can establish bad faith waste
Policy: if the bank bids what they are owed, then it’s like them saying they think the property is worth that much and thus they cannot later claim they have suffered damages

Note: not even a lender has the right to go inside the house and inspect it during a NJF foreclosure sale

Remedy: Can sue borrower for waste and receive the difference b/w what they bid and their debt (if they can show waste and Lender didn’t do full credit bid)
Ex; BoA loaned $400k to C in non580b loan and C defaults. BoA successfully bids $305k and wins. BoA then finds out C did Bad Faith Waste. Now BoA can so for the difference/w what they bid ($305k) and their debt ($300k), and thus BoA can sue C for up to $95k 
Cornelison v. Kornbluth: P sells home to C in exchange for a seller carryback 1st DOT on home w/ following covenant: C would pay property tax, upkeep home, and in event of sale remaining balance becomes due. C then conveys to D who sells to L. Shortly thereafter the county health dept. condemns the home as unfit for human habitation. C then defaults on 1st DOT and P does NJF of home and bought it back for original amount of loan + foreclosure costs. P then argues that the house is uninhabitable and sue Defendant saying b/c of waste value of property is lower and so worth less than unpaid balance of loan and now you owe me $ to compensate me for the waste.
Holding: Court says b/c this was a NJF, P can’t get compensated for waste unless this was in bad faith (b/c otherwise it will be barred by 580b) 
Fraud Exception
Lender can bring a lawsuit against a 3rd party for fraud even if they did a full credit bid at the NJF sale if the fraud induced either the loan or the full credit bid
Alliance v. Rothwell: fraudulent appraiser and title people who gave fraudulent info to a lender to induce a lender to give. Lender made full credit bid. Then lender sued title people which is considered a 3rd party - and their defense was 580b and their defense was Corenelison

Holding: SC said Lender could sue b/c diff from cornelison - not suing borrower - suing 3P and said ability to obtain damages from the appraiser is valid IF their fraud caused the lender to make the full credit bid.
Lender can sue a borrower who induces a loan or full credit bid by fraudulent enducement (and 580b, 580d, and 726 will not protect the borrower)

Guild Mortgage v. Heller: Borrower represented that he was making a large down payment and would not sell the property, turned out to be false – filled out the loan application to induce lender to make the loan ( FRAUD

Lender foreclosed and claimed loss of 50k as a result of the fraud. Lender moved forward with non-judicial foreclosure THEN sued for fraud

CT allowed the lender to sue borrower for fraud in inducement of loan and that these actions were NOT barred by anti-deficiency statutes because not an attempt to recover on debt, would not cause downward spiral of home values OR lead to over valuation

Fraud and conspirators are NOT protected by anti-deficiency statutes b/c that’s not the policy behind the laws

Environmental Contamination
Problem: If premises are polluted by hazardous substances fed gov says the liability to clean up is imposed upon the current as well as prior owners whether or not they had anything to do w/ the pollution. If hazardous substance then you have to disclose that at a foreclosure sale so you wouldn’t have a buyer and lender isn’t going to want to do a credit bid and sue for waste b/c then fed gov can make lender liable for not cleaning up hazardous materials so then what happens. The property just sits there and becomes a blight
Solution #1: CC 726.5: Despite the one action rule, 726.5(a) permits a lender securing property that is “environmentally impaired” to waive its security and to exercise the right of an unsecured creditor, including obtaining a money judgment. To take advantage of this Section, the following factors must be present

Property must be commercial property or more than 15 residential units

Borrower must have either knew of impairment or caused it.
Environmental impairment: property that sustains a release or threatened release of hazardous materials not disclosed to or actually know by lender before the loan is made if the cleanup / remediation cost exceeds 25% of all the FMV of security for the loan
Lender has burden of proving the impairment and that borrower knew or should have known or caused the impairment 
Borrower may not use 580b, 580d, or 726

Lender must prove prima facie case for contamination

Solution #2: 2929.5 permits a secured Lender to enter and inspect the property to determine whether there had been, or might be, releases of hazardous substances, either upon reasonable belief as to this, or after commencement of foreclosure, NJF or JF. Since owner probably won’t let lender in, a lender can go to court and petition to enforce this right to inspect or to have a Receiver appointed does not fall afoul of §726 ( this can’t be used to harass occupants and must be proceeded by reasonable notice.
Solution #3: CCP 736: Environmental Indemnity – separate right where Lender can sue borrower for breach of K for contaminating the property and borrower can’t use 580b, 580d or 726 defense

Where Borrower makes a covenant that relates to hazardous substances and relates to origination, renewal, or modification of a secured loan. This may appear in the Dot or elsewhere (such as a PN or separate indemnity)
Similar to 726.5 and applies only if the property is either commercial oor over 15 residential units; the obligation is > $200k; and the borrower caused the impairment
However, unlike 726.5, the Lender is not rquired to sue first and prove the impairment.
CERCLA (42 USC §9601) 1976

Owner or operator of a contaminated property is responsible for the cost of decontaminating it

Lender who forecloses and purchases the property is likely not liable if:

They did not participate in the management of the facility

They sought to sell the facility as quickly as possible for reasonable terms taking into account legal and regulatory requirement 
1. Exam tip: prof says no one knows what this means, and it’ll be hard to argue that your client, the lender, followed this appropriately and so probably best to just advise your lender client not to purchase the contaminated property
6) guarantors

Overview
CC 2787

Guarantor: someone who agrees in writing contractually to step in and answer for the debt of someone else

There is no distinction b/w a surety and guarantor anymore

Guarantors have the following protections 

2819, 2845, 2847, 2848 ( outside of these sections, guarantors have no protection

2856: Guarantor can waive any all of of their rights (but a borrower cannot waive any of their rights)

Guarantor does NOT have protections of 580b, 580d, or 726

Heckes v. Sapp: established that guarantor is not protected by 580b, 580d, or 726

580(d) anti-deficiency legislation is meant to protect the original borrower not the guarantor because a guarantor is voluntarily putting their neck on the line. Once guarantor pays off the debt, he can subrogate: 
subrogate: step into the shoes of the creditor and then pursue the debtor the same way the creditor could have
2809 and 2819

2809:  a surety’s obligation must not be more burdensome than that of the principal obligor
2819: “Exoneration by alteration” if the debtor and creditor change the agreement w/o the consent of the guarantor, then the guarantor is off the hook
2845

A surety may require the creditor to proceed against the primary obligor FIRST before going after him (the surety)
Policy: Don’t want to dissuade guarantors

Loeb v. Christie: 1936 case where court said the creditor did not have to go after the primary obligor first ( this case is abrogated by 2845

Gradsky

NJF and guarantors: If a lender does a NJF it clothed the borrower w/ immunity and so now that prevents the guarantor from suing the borrower (aka from the guarantor paying bank and then getting reimbursed by the borrower)
The problem w/ doing an NJF meant that now the borrower wasn’t liable so when the bank tries to go after the guarantor and says we are short $100k, pay us, then guarantor can’t go after borrower b/c borrower has 580d shield since it was an NJF
Thus, this deprives the guarantor of fairness (the right to make himself whole b/c the bank immunized the borrower) 

Union Bank v. Gradsky: Max guaranteed Bess Gradsky’s loan. In guarantee agreement Max waived benefits of 2809 and 2845 in Bank’s favor. At the same time he waived a bunch of his rights. Default. Bank did NJF. They did not get enough & then went after Max for the deficiency.  Important that was NJF b/c now under 580d that means the borrower will have no liability.
Bank had 3 options of what they could have done
Brought an action for JF, joining max and Bess b/c then bank can get a deficiency judgement and guarantor and borrower will be joint and severally liable
Sued Max directly on his guarantee for the full amount of the unpaid balance (b/c Max waived 2809 and 2845
If bank went after Mex, then Max would have acquired all of the rights which the Bank had against Bess b/c of subrogation and thus Max would have obtained by subrogation the right to pursue either JF or NJF of the security.
If Max did a JF then he could have gotten a deficiency judgement, but if he did a NJF then 580d would have barred a deficiency judgement against Bess.
The guarantor, like the original creditor, has an election whether to pursue JF, thereby obtaining a deficiency judgement or a NJF, thereby foregoing a deficiency judgment but cutting off the debtor’s right of redemption

Realized its security by NJF 

Once bank did NJF it created Max’s problem – exhausted the security & gave Bess the 580(d) protection = she is insulated from judgment.  They undercut Max’s right to subrogate to make himself whole
Bauman v. Castle: Borrower had a 580b loan Borrower had a 580(b) loan ( already immune from deficiency judgment so the creditor’s election of a non-judicial foreclosure did not prejudice the guarantor b/c the borrower was already clothes w/ immunity from the beginning
In a 580(b) loan the borrower is immune from deficiency judgments at the moment of signing

If 580b loan ( NO reason to guarantor

In a 580(d) situation the borrower is not immune UNLESS and UNTIL there is a non-judicial foreclosure

Sham Guarantee 
Definition: Where the lender tries to make the principal obligor the guarantor when the facts show that he is really the principal obligor, it will be deemed a sham guaranty & the trustor will have anti-deficiency protections

Test to determine a sham guarantee  Are the supposed guarantors nothing more than the principal obligors under another name?
This is b/c creditors have an incentive to require obligors to actually be characterized as guarantors b/c obligors are protected by 726 and anti-deficiency rules while guarantors are not
River Bank v. Diller: In River Bank, the appellate court took a position that was more favorable toward lenders. Sanford Diller and his wife were the sole trustees of the DNS trust, which owned all of the stock in Prometheus Development (“Prometheus”).Prometheus, with Diller as the principal officer, obtained construction loans for an apartment complex with River Bank America (“River Bank”). River Bank, as a condition of the loan, required Diller to use another limited partnership under his control to act as the borrower, and Diller to act as the guarantor on the loan. After the primary obligor defaulted on the loan, River Bank nonjudicially foreclosed on the property. A deficiency of $12.9 million was left after the property was sold, and River Bank commenced an action against Diller as the guarantor for a deficiency judgment. The trial court granted Diller’s motion for summary judgment, denying the enforcement of the guarantee. In reviewing the trial court’s ruling, the appellate court found that the loan’s financial structure created triable issues of fact concerning whether the sham guarantee defense applied One can infer from the court’s holding that if the lender structured the deal to circumvent the antideficiency statutes, the guarantee would have been deemed a sham and River Bank would not have recovered a deficiency judgment against Diller
Bank essentially had the party with deep pockets agree to be the guarantor and waive under CC 2856 so that they could go after them and not be precluded by anti-deficiency laws

If CT suspects that the lender wants someone to become a guarantor to avoid the anti-deficiency statutes then the CT will void the guarantor agreement

Alter ego: P argues no distinction b/w a shareholder w/ deep pockets and an entity – think Alter ego: P argues no distinction b/w a shareholder w/ deep pockets and an entity
What is river bank's best argument to sham guarantee

That sanford diller is an adult - no one forced him to sign documents, he was represented by counsel, and he is getting a windfall by avoiding paying what's owed

That's a powerful argument for judge /jury to hear - so more showing he did this of own accord and thus this wasn't a sham guarantee

Special Purpose Entity

Not automatically invalid – may have a legitimate business purpose

Lenders demand that borrower form an entity, not for guaranty purposes, so that there is an entity with NO other creditors than the lender

Some banks will make borrowers set up a SPE and put bank agents on SPE BOD --> causes fiduciary duty issues, conflicts of interest

7) Foreclosure Challenges
Pre-Sale Attack: 
Injunction
Jessen v. Keystone: P had a purchase money loan secured by DOT on property. P defaulted on loan and so lender attempted to sell the property under the power of sale law. P wanted a preliminary injunction but it was denied.
Rule: to get a preliminary injunction, P needs to show irreparable injury and that pecuniary compensation will not give adequate relief

Here, court held P couldn’t prove that pecuniary / monetary compensation would be inadequate so P lost injunction. P tried to argue the property was unique and therefore should be granted the preliminary injunction, but the court disagreed b/c these were commercial units and held out for rent rather than for personal use
Court said b/c the rule in CCP 526 for prelim injunction is you need to show a) that you'll probably win and b) that pecuniary value is not suspectable to monetary evaluation but P couldn't do that b/c these were investment properties. 

It would have been different if this was a single family home

CC 3387

Amended 1 year after Jessen

Makes the presumption of inadequacy of monetary compensation conclusive ONLY for a single family dwelling which plaintiff intends to occupy. In other situations, the presumption is now one which merely affects the BOP
Thus, if you represent a P in a NJF and it’s a non-single family dwelling (even if you occupy it), it will be harder for you to get a preliminary injunction 
In an action to enjoin a pending trustee sale, both irreparable injury and the inadequacy of money damages must be complemented by an allegation that the real property is unique

A major disadvantage for the P of waiting until after foreclosure sale to challenge - is possibility that a 3rd party - a BFP's rights will vest and will make equitable relief more difficult/impossible to obtain

If NJF takes place and BFP and then later the P who is trustor and sues - he can't set aside the sale, he can only get damages from the lender

Post-Sale Attack: 

Defining a BFP and BFE

BFE: bona fide encumbrancer (lender)

If someone makes a loan in good faith w/o knowledge of someone having a senior loan

Does not have to be a FMV loan

BFP Bona Fide purchaser ELEMENTS:

Buyer purchases property in good faith for value: (Does NOT require payment of FMV)

Without actual or constructive knowledge of another’s rights (including no lis pendins)
Cannot have knowledge or notice of competing claim

Inquiry notice is normally not enough to defeat a BFP claim because the purchaser at a foreclosure sale cannot go to the property 

Rationale: the recording laws were not enacted to protect those whose ignorance of the title is deliberate and intentional. Their purpose is to protect those who honestly believe they are acquiring a good title, and who invest some substantial sum in reliance on that belief.
Melendrez v. D&I: Purchaser was licensed broker who had bought 15 properties and in this case bought the property for 120k below FMV. An experienced foreclosure sale buyer who buys for significantly less than FMV can still be a BFP

Public policy: if experienced foreclosure sale buyer cannot be a BFP it would “chill participation at trustees’ sales by the entire class of buyers, and ultimately” would lower sale prices at foreclosure
Thus, 2924 affords protection to the novice and experienced foreclosure buyer alike, and was clearly designed to provide incentives to the public at large to attend the sales in order to obtain a better price at the sale.
In Estate of Yates:
BFP Wins ( 2924(h)

In re Duncombe: 2 participants, Duncombe the debtor and Little the Movant. Little made the winning bid at the foreclosure sale, but Duncombe raced and went to bankruptcy court and filed a Chapter 13 notice and then raced to try to record the notice of bankruptcy. On the same day and at the same time, Little was trying to record the foreclosure deed. This was the story of LA traffic and parking. 
Because CA is a race notice jdx if the debtor files for bankruptcy first it makes the foreclosure sale VOID

This case is no longer the rule
2924(h): Abrogated Duncome

If debtor files for bankruptcy BEFORE NJF then debtor wins, and it doesn’t matter if BFP buys the property b/c the deed will be void
But if the debtor does not file for bankruptcy before the sale and there is a NJF sale then the BFP has 15 days to record. If the BFP records w/in 15 days, he wins (even if the debtor files for bankruptcy during those 15 days and then the sale of the property will not be included in the bankruptcy b/c of this 2924(h) rule

When a BFP Loses ( Reinstate the loan
Bank of America v. La Jolla: BoA filed a notice of default and a notice of sale, before the sale the borrower reinstated the loan (cured, brought it current), BUT BoA forgot to tell the trustee and auctioneer that the loan was reinstated and the property was sold to a 3rd party by mistake (a BFP). Lender sues the BFP to cancel the sale. BFP argued that the trustee's deed gave unassailable title. However, since the bank had no power to sell the house b/c the power of sale clause was not operative, thus everything that happened after that was void, it could not convey any title, so the BFP didn't get any title.) 
Power of sale clause which authorized a sale in the case of a breach or default cannot control here b/c there was no breach by the debtor since they had cured the loan.
If think back at Garfinkle - the power of sale is a contractual animal b/w lender of trustee and borrower where borrower says if I'm in default you may do a nonjudicial foreclosure pursuant to CC 2924

And this appellate court said this borrower wasn't in default and so power of sale was ineffective, it was void and hence whole sale was void - and so won't say was a BFP and so sale was void 

This is one of the few cases that distinguishes if there is a void sale as opposed to being voidable
Unwinding a sale before or after delivery of trustee’s deed

Should there be an issue if someone is trying to set aside a sale - does it make a difference whether deed has been delivered? ( Yes, b/c once deed

Basic rule of conveyances  -2 elements  intent and delivery

So deed is effectuated after that - intent is said and delivered - need both of them

And when you deliver the trustee’s deed, it has recitals - and says if foreclosure sale was handled properly and proper notice then if deeded it's harder to set aside that sale b/c now that presumption becomes conclusive upon delivery to the BFP - you still can (see Knapp v. Doherty)

if a deed was not delivered, any language regarding presumptions of regularity of notice of sale which would have been contained therein did not take effect

Thus, in Little v. CFS: the trustee was not liable to the purchaser for returning his money and refusing to deliver the deed after discovering notices of the sale had not been sent to all the interested parties, which made the sale void (b/c this was before delivery of the deed)

Likewise, Angell v. Superior Court held the trustee was entitled to refuse to deliver the deed and could return the buyer's money when the trustee discovered the notice of default had referred to only one of two promissory notes secured by the DOT

Knapp Moeller rule: P will have to show that any procedural irregularities caused prejudice to the P. That is, the P must show both an error in the foreclosure proceeding and that she has been injured

General rule is that a sale will not be set aside merely b/c the high bid is not enough.
Knapp v. Doherty: Party gave notice of sale for NJF 2 days before statutory time under the notice of default period began. The trustee’s deed had a recital saying the trustee complied w/ all applicable statuory requirements of state of CA.” Thus, basis for claim was trustee didn’t comply w/ that recite b/c they send the notice of sale out early and that should render the entire sale void
Main issue was whether there was prejudice of harm to P. Problem/weakness in P’s case was that he got early notice so he actually had even more time regarding notice
P also couldn’t show that he was harmed or damaged

The premature service of the notice of sale, even coupled with an inadequate sales price (Moeller) – where the Trustee otherwise strictly followed the statutory requirements for recording, posting, and publishing the notice, and the notice served on Borrowers more than the required 20 days before the initial sale date-did not render the trustee’s sale subject to attack

This holding serves 3 purposes of the statutory scheme

To provide the creditor/beneficiary w/ a quick, inexpensive and efficient remedy against a defaulting debtor/trustor (see Garfinkle)
To protect the debtor/trustor from wrongful loss of the property

To ensure that a properly conducted sale is final b/w the parties and conclusive as to a BFP

Munger v. Moore: This case holds that when a foreclosure sale is deemed voidable, the P is entitled to have it set aside or to recover damages (AKA P now has alternative remedies). When an improper sale cannot be set aside, for example b/c title has passed to a BFP, damages comparable to those for conversion of personal property are the usual and appropriate remedy
If BFP is involved you’re out of luck, unless the sale is void (meaning it never existed). Example of sale being void – BoA v. La Jolla which was void b/c loan was reinstated so power of sale clause in contract was ineffective. Or a sale that takes place after a debtor has filed bankruptcy is another example of sale being void
So if sale is void and then we treat it as it never occurred then we have to see where P is at, but if sale goes through and there’s been negligence or problems by lender or trustee but there is a BFP then P can only get damages
Post Sale Redemption

Review of Redemption in NJF v. JF

Exam tip: Rights of redemption in NJF is very different than in JF. In NJF the right of redemption is merely the 5 days before the sale and after the sale that right is terminated and the NJF sale is final

729 Redemption in JF

Rule: in a JF, if the creditors gets the judge to order a deficiency judgement, then the debtor has 12 months to redeem
If after the sale the judge says no deficiency is granted, then the sale is final and title goes to the purchaser of the sale 
The purchaser at the judicial foreclosure only gets a Certificate of Sale and does not get a deed until the right of redemption is terminated (for example after 12 months or if judge never granted a deficiency judgment)

Possession: Debtor gets possession of the defaulted property during the 12 months debtor has to try to get the money to pay the creditor for the deficiency judgement. This means that the purchaser who bought this property won’t get the deed, he has to wait 12 months
If it’s an apartment building, the tenants have a right to possess (b/c of privaty of contract w/ trustor) and then the tenants pay the rents to the debtor

The foreclosure purchaser is entitled to receive from the person in possession the rents and profits from the property or the value of its use and occupation. 

The purchaser can move for a receiver, who would try to convince these tenants to pay the receiver on behalf of this new purchaser

Note: purchaser can’t evict tenants for nonpyament of rents b/c the tenant is technically still in privity of K w/ trustor
So rents and profits are supposed to be paid to the purchaser, but possession still belongs to the trustor

Note: despite a lack of possessory right, the purchaser is entitled to enter the property during the redemption period to repair and maintain the premises and may restrain waste.
PROBLEMS: Trustor maintains the right to possession.  He is supposed to pay the fair rental value of the property.  But if he fails to pay, case law says that the purchaser cannot evict him.  The purchaser can get a receiver appointed & try to collect rent that way, but if the trustor or the trustor’s T’s don’t pay the receiver, the receiver has no right or power to evict.  The purchaser’s only option is to try to get a separate judgment against the trustor for the $$ owed

Why would a lender go through all the time and trouble of getting a judicial foreclosure if it wasn’t going to seek a deficiency judgment

Assuming a lender is a senior lienholder, if you think the building can sell at NJF for a good price, then lender should do that (b/c in NJF no deficiency)
When we see a JF b/c the lender believes the debtor has money/assets and so the lender after filing for JF to take place, now has right before the sale to go to judge and ask him to appoint a receiver, (b/c a covenant in DOT is if I default I assign all rents to lender, but tenants won’t know that and so tenants will be skeptical to listen to some random person saying “send me your rent money instead.” So what lenders do is go get a receiver appointed – and then receiver can get a court order for tenants to pay the rents – that way if JF takes 2 years, then the rents, through the receiver, now go to the lender and lender can use those rents to cover some of the loss (b/c not getting deficiency judgment) 
HYPO: market where prices go up 10% a year, how does that affect what the likelihood of what the debtor will do over next 10 months. In other words, if we get a JF and get a deficiency judgment. What would debtor be likely to do if apt worth $1M when foreclose and now it’s worth $1.2M. He is more get the money to redeem it, pay the deficiency judgement and now he’s made $200k over last 12 month. However, if declining market, they will file bankruptcy and not pay it, but then our purchaser must wait 12 months before moving in
8) Assignment of Rents
4 prongs of AOR

Creation of AOR: 
created at same time borrower signs DOT

Almost all DOT have a covenant stating that if the borrower defaults on anything, he will assign his right to rents to the lender (this creates the assignment of rents clause)

Perfection of AOR: 
CC 2938: (this is essentially automatic b/c perfected once DOT is recorded). Perfection: if borrower defaults on first and second and if first and second want to get receiver to collect rents, then perfections if just about priority - perfected by recording - meaning a junior who records a second DOT w/ AOR clause, is put on constructive notice that his AOR clause is junior
Lender will try to enforce the AOR and find a way to convince tenants to pay him (the lender) the rents and not the borrower

Enforcement of AOR ( 2 ways

Appoint a receiver ( lender can only ask judge to appoint a receiver if he files for a JF (can’t get a receiver if doing a NJF)

Getting a receiver - 2938 governs trying to get a receiver

It's discretionary w/ the court and the receiver's job is to collect the rent, maintain the property, pay prop taxes and insurance and if required by court order, to make the payments on any senior lien

564(b)(2) if the DOT does not have an AOR clause, the beneficiary may have a receiver appointed to protect the property as part of a JF 

Note: a receiver appointed under this provision may not be entitled to collect rents, but be there solely to protect the property

Even if no AOR clause, a default by debtor does not deprive the debtor of possession of the property or its rents until after a foreclosure has been completed

Deliver to tenants a letter from the bank demanding tenant turns over the rents
Under 2938: after the tenant receives a 2938(k) demand to pay rents, the tenant must pay to the assignee all paid rents which include all past due rents and rents due in the future.

A nonresidential tenant who continues to pay the original LL debtor after receiving the demand does so at it’s own peril (he can be held accountable) and may have to pay the rent twice.

Residential tenants are not subject to liability for noncompliance and thus may ignore demands served on them by the LL’s creditors until they are served w/ a court order directing them to pay the rents. 

Exam tip: Thus, it’s much more important for the lender to get a receiver w/ residential tenants b/c they don’t have to listen to self help

Policy rationale for difference b/w residential/nonresidential tenant = sophistication 
Scope of AOR: 

Scope of AOR: the AOR clause whether we do self help (just sending a letter)  or receiver - is effected until judicial foreclosure action takes place - where one of 2 things happens

A buyer bidder (and if deficiency judgement, buyer doesn't get title, he gets certificate and trustor gets to remain in possession) 

If lender credit bids and no deficiency judgement then the lender gets title that day and the receiver is terminated

Receiver in AOR clause is only valid b/w the default and when title is transferred - aka it's an interim provision remedy which exists during JF
after the sale, the title transfers and then the rents do have to be applied - must be an accounting - either creditor or receiver provide an accounting to the court and say "we received $X in rent and add that to what we received at foreclosure sale and we still have deficiency of Y - or we got overpaid then the rents overpaid must be returned to the debtor

It's only meant to subsizied what is owed - that is why you have AOR clause - once sale is over - no more rights to rents as lender 

Rent Skimming
CC 890

Using revenue from the rental of residential real property at any time during the first year after acquiring that property w/o first applying the revenue to the payments due on all mortgage & DOT encumbering the property is liable for rent skimming for actual damages, attorney’s fees, and costs (890(a))
AKA if someone buys rental property and does not apply the income from the rent towards paying the mortgage during the first year

892 says multiple acts of rent skimming are subject to criminal prosecution

Statute says it only applies to residential property, but does not define it. The implication is an apartment building would be covered

Subordination Agreement and Nondistrubrance Agreements
Subordination
The relative priority of a DOT and a lease can be altered by the parties’ mutual consent. That is, the holder of a senior mortgage may agree to reduce its priority (subordinate its DOT) so as to make it inferior to a later executed lease. Similarly, the holder of a senior lease can agree to reduce its priority so as to make it inferior to a later executed mortgage 

Nondisturbance Agreements
Tenants’ economic interests differ frm those of lenders. Generally, a tenant who bargains for a 10 year lease does not want to have that expectation frustrated by a premature termination b/c of a foreclosure of a senior mortgage. A nondisturbance agreement has the effect of preserving a lease, through foreclosure, even though the lease is junior to the mortgage. Neither the foreclosing lender nor the forclosure purchaser has any option but to accept that the tenant is entitled to remain as long as it meets the obligations of its lease 

Rather than make a loan junior, this is just adding a covenant that the tenant will remain (even if there is a foreclosure sale)
Usually a win-win for everyone when it’s an anchor store like target b/c it’s in everyone’s interest to fill up the mall w/ good paying tenants at the mall and then the developer is more likely to afford to pay the bank

Attornment Agreements

A pro LL clause in the lease where the T promises that if the LL loses the land in foreclosure or sells it, T promises to substitute / obey the substituted person as the new LL (Attorn = submit agree to let new LL step into the shoes of the old LL of the lease) (Assures future LL the same cash flow)
Civ code 1111: provides that attornment is unnecessary w/ tenants, as leases frequently included an attornement component and a promise to attorn is often made in consideration for the lender’s promise to allow the tenant’s lease to survive foreclosure (again a nondisturbance agreement) 
AIR lease. Standard form used by most commercial brokerage leases- for a mall / business 

Says "I tenant, promise that if LL sells the building or we lose in foreclosure, I will attorn to the new owner" and that means I will accept the new owner as my LL 

Estoppel Certificate

Estoppel certificates: when a seller that is seller his building - the seller represents to buyer in escrow - I have 40 units and each T pays $1k a month - that's seller's representation - if seller is misleading buyer that's fraud and may be action later - but what buyers does as part of Due Diligence, he will say ok seller then give me an estoppel certificate - you say each of T is paying $1k a month - give each T a form where they sign under penalty of perjury that he pays $1k a month

This estoppel certificate is meant to avoid a T later saying to new buyer "oh I had a separate side agreement w/ old landlord that I only had to pay $400 a month"

Thus under standard PSA - will have a clause that says he will need to get all tenants to sign an estoppel certificate and that each lease w/ the tenant will have a clause saying they as a T will provide to provide an estoppel certificate

