Remedies (Winograd) – Spring 2022 Outline
Jury Trials

	Equitable remedies
	Legal remedies

	· Coercive orders
· Injunction

· Specific performance

· Restitutionary remedies

· Recission and restitution in contract

· Constructive trust

· Equitable lien

· Declaratory relief
	· Damages
· Restitutionary remedies

· Quasi-contract

	P gets an order from a court. 
· P can return to that court to enforce the order as needed without a separate cause of action
	P gets a piece of paper – i.e., judgement - from the court saying they are entitled to money.
· P has to file a separate action to enforce the judgement 


	KEY Difference – key difference between equitable remedies and legal remedies is the right to a jury trial
· Equitable – no right to trial by jury
· Legal – right to trial by jury

	KEY question – how should “mixed” cases be handed?
· Straight forward equitable / straightforward legal is easy and obvious
Approach for mixed cases

· Federal approach - the 7th amend. guarantees a right to a jury trial for actions “at law.”

· States - the 7th amend. is not incorporated (i.e., does not apply to the states)
· States either follow the federal approach or an alternative


Federal approach
	7th amendment – “In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved, . . . .”


	For mixed cases . . .

· First - legal issues are tried by the jury as finder of fact

· Second - the court opines on equitable issues in a manner not inconsistent with the jury’s findings of fact

	If there are legal claims, no matter how small (so long as they exceed $20), jury goes first. Court then decides equitable issues. 

· No such thing as “incidental” legal claims in federal court – quotes from federal courts - 
· “Legal claims are legal claims, dammit”
· “When in doubt, jury it out”


Beacon Theatres, Inc. v. Westover
· P sought declaratory and equitable relief. D counterclaimed for damages.

· HELD – does not matter who brings the action to court. So long as claims are properly joined in the same suit, any legal claims entitled a party to trial by jury.

Federal - deciding legal or equitable
· Historical analogue test
· (1) Pre-merger of legal and equitable remedies – how would courts have treated the claim in question? 

· (2) What is the remedy being sought? – really the key driver
· UPSHOT – in federal court, if money is involved, there is pretty much a right to a jury trial

Feltner v. Columbia Pictures (U.S. 1998)
· Feltner owns TV stations in the Southeast that license content from Columbia. Their licensing agreement falls through but Feltner continues to show Columbia’s content. 
· Columbia sues Feltner for copyright violation seeking - (1) injunctive relief; (2) statutory damages.
· Dist. Ct. – Feltner’s motion for a jury trial is denied.
· 9th Cir. – affirms Dist. Ct.

· U.S. - HELD – given history and remedy sought, the Dist. Ct. was incorrect to deny Feltner a right to jury trial.
· (1) Pre-merger – in jolly old England, a copyright suit would have been an action for infringement which was typically afforded the right to a jury trial. The first U.S. copyright cases were also tried with a jury.
· (2) Remedy sought – the remedy sought here is money damages for infringement
Alternative approach
	For mixed cases . . .

· Judge determines if the issue is primarily equitable or primary legal
· Primarily equitable – “doctrine of equitable clean-up” applies, judge sits as the trier of fact
· Primarily legal – if it is mixed . . . it will likely be primarily equitable, so doctrine of equitable clean-up still applies 

· Doctrine of equitable clean-up – judge, as a trier of fact, decides any damages issues incidental to the equitable remedies

· First – judge decides the equitable issues
· Second – judge “cleans up” the legal issues without a jury

	California
· First – judge, sitting as finder of fact, decides all equitable claims
· As part of the decision, the judge can empanel an “advisory jury” to assist with findings of fact.

· Second - legal issues are tried by a jury as finder of fact 


State - deciding legal or equitable

· Cal. - Gist of the action test
· Essentially – what “mode of relief” should be afforded to the key claims – based on answer, apply defaults
DiPirro v. Bondo Corp. (Cal. App. 2007)
· Cal. Safe Drinking Water and Toxic Enforcement Act of 1986 - Prop. 65 requires businesses to warn people if its product contains certain harmful chemicals. Bondo sells auto touch-up products that contain some chemicals on the harmful list. Bondo, however, does not including a warning on each package. It believed it fell into an exception within the law.
· DiPirro files a complaint alleging a violation of Cal. SDW&TEA. Relief – 

· (1) Injunction prohibiting Bondo from future sales without warning
· (2) Restitution of all profits from products without the warning

· (3) Attorney’s fees.

· Bondo responds and includes affirmative defenses stating it falls within an exception.

· Cal. Super. Ct. – denied DiPirro’s request for a jury trial
· Cal. App. – was it proper for Super. Ct. to deny DiPirro’s request for a jury trial?

· Cal. SDW&TEA does not statutorily provide a right to a jury trial.
· Thus, if the right so exists, it will need to be based on Cal. Const. Art. I, § 16.

· To determine if a right to a jury trial exists under the Cal. Const., evaluate whether a right to a jury trial would have traditionally existed at common law for the claim at the time the Cal. Const. was adopted – 1850.
· How to do this? Gist of the action test.

· Gist of the action test
· Prop. 65 larger requires equitable type relief
· Declaratory relief – does the product fit within a category that is required to include labels

· Injunctive relief – court order requiring a label to be placed on the product
· Thus, the gist of this action is equitable relief. To the extent there are statutory penalties as well, those do not need to be put before a jury.

C&K Engineering

· HELD – “The complaint purports to seek recovery of damages for breach of contract, in form of an action at law in which a right to a jury trial ordinary would exist . . . [H]owever, the complaint seeks relief which was available only in equity, namely the enforcement of defendant’s gratuitous promise to perform its bid through application of the equitable doctrine of promissory estoppel.”
Insurance issue – collateral to jury trial
· D’s insurance policy may cover “damages” arising out of a judgement; however, it may not cover compliance with court orders. 

· When representing P, do a careful reading of D’s policy if you are banking on D’s insurance paying out the claim 
Damages
· Overview
· Limitations on damages

· Foreseeability

· Certainty

· Mitigation / avoidable consequences

· Contract damages

· Buyer’s remedies
· Seller’s remedies

· Services contracts

· Tort damages

· Harm to personal property

· Harm to real property

· Physical injury damages

· Punitive damages
Overview
	Damages = substitutionary remedy
· Substitutionary remedy – best available substitute for what injured party really wants

· Law does not try to give P a perfect substitute (i.e., best available, not perfect)

	What injured party really wants

· Contract – injured party (i.e., non-breaching party) wants the K to be performed

· Tort – injured party (i.e., P-victim) wants to be in position pre-occurrence of tort
	Best available substitute
· For contract and tort – cannot give party what is really wants; so give them money damages


	Rightful position standard

· Try to come as close as possible to “what injured party really wants”

· BUT – avoid a windfall

	Underlying principles
· (1) Forward looking – best available considering a world where harm has occurred
· (2) Double counting not permitted

· (3) Attempt to find net loss – e.g., injured party must back out any “forced” savings


Limitations on damages
	Threshold requirements for damages
· Foreseeability – the type of injury was reasonably foreseeable by the D
· Certainty – damages from injury are established with reasonable certainty

	Two levels of operation

· Foreseeability and certainty are required in both:

· Level 1 - A claim’s substantive elements

· Level 2 - The measure of damages

	NOTE – where only L1 is met; P may be entitled to nominal damages


Foreseeability

· Main idea – compensatory damages should exclude those that are too remote / could not have been anticipated
· Applying main idea slightly different between contract and tort

Foreseeability – contract
	Foreseeability = loss must have been reasonably foreseeable to breaching party when K was formed
Policy – breaching party should only be held accountable for losses it contemplated and objectively assumed at the time of K formation
· I.e., losses breaching party reasonably had a chance to bargain about or otherwise plan for (i.e., take additional precautions or buy insurance)


515 Flower St. to LAX in 20 Min.

· Yoda jumps into a cab outside his office and says “LAX in 20 min. I have to get. If I miss my plane, I will lose a $7.5m engagement. Do it, can you?” Cabby says (in a surprisingly thick Bronx accent for being in L.A.), “$125 bucks. Don’t worry buddy, I’ll get you there.” Yoda says, “go we will.” Can Yoda hold the Cabby liable for the $7.5m if it takes 35 min. and he misses the flight?

· ANALYSIS

· What K terms did the Cabby agree to?

· (1) Ride to LAX; (2) arrival in a certain time frame

· What damages can the Cabby reasonably foresee?

· Likely only the $125 ride fare – if he agrees to 20 min. then fails to perform, it is reasonable Yoda won’t pay for the ride.

· It would not be reasonable for the Cabby to foresee being liable for the $7.5m

· Yoda did not say – “LAX in 20 min. You will replace the deal I will lose if we don’t make it in 20 min.” If he had, the Cabby likely wouldn’t have agreed to the ride / would have asked Yoda to pay him way, way, way more for the risk he undertakes.
Foreseeability – different for general v. special damages
	Defined

	General
	Damages that represent the natural consequences of the breach 
· I.e., losses from not having the good that is subject of the K

	Special / consequential
	Damages for additional ensuring losses that arise because of the breach
· I.e., losses “consequential” to the breach


	Foreseeability standard – general & special damages

	General
	Harm is implied - breaching party is presumed to foresee the losses

· Losses are obvious based on the subject matter of the K

	Special / consequential
	Non-breaching party: 
· Must prove breaching party could foresee the losses at the time the K was formed 
· Based on contemplating the non-breaching party’s special character, circumstances, or conditions
Proving foreseeability of consequential loss

· Does the breaching party’s conduct indicate notice?

· Has the breaching party been specifically told?

· Does the contract specifically include information that would put the breaching party on notice?


Sunnyland Farms, Inc. v. Central New Mexico Electricity Cooperative, Inc.
· Sunnyland contracts with CNMEC to supply it with electricity. CNMEC knows Sunnyland is a hydroponic tomato grower; however, this is the extent of their knowledge of Sunnyland’s operations. CNMEC shuts off Sunnyland’s power for non-payment. CNMEC and Sunnyland’s contract says it would give 15 days’ notice pre-non-payment shutoff; however, no notice was given in this case. 
· All of Sunnyland’s water – including its fire prevention sprinklers and hook up for the fire dep’t – required electricity. A fire breaks out in Sunnyland’s grow house during shutoff. 
· Assume CNMEC is liable for breach for failure to provide notice of shutoff as promised.

· General damages – the market value of the electricity services CNMEC failed to provide. Sunnyland is not required to specifically demonstrate CNMEC foresaw these damages, law presumes it did based on K.
· Special damages – Sunnyland attempts to hold CNMEC liable for its fire damages – i.e., the consequences that resulted from shutting off the water.
· HELD
· CNMEC is not liable as there were unaware of Sunnyland’s need for the electricity at the time of formation.

· To hold CNMEC liable, Sunnyland must prove it made the importance of the electricity specifically known to CNMEC at the time of K formation – i.e., (1) our emergency fire response depends on electricity; AND (2) we have no backup option.
· NOTE – proof CNMEC knew there was no backup option is likely required since CNMEC could reasonably understand Sunnyland, as a rational party, would want to prevent fire and have some backup.
Langley v. PG&E

· Langley ran a fish hatchery. The hatchery needed electricity as the fish would not stay alive if there wasn’t any for a three hour-period. When contracted for electricity, Langley specifically asked if the electrical grid had 24 hr. monitoring. When PG&E said it did, Langley decided against installing a backup generator and: (i) told PG&E he lacked a backup option as a result of their 24 hr. monitoring; AND (ii) that he was forgoing alternatives as a result of their 24 hr. monitoring.

· HELD
· PG&E was responsible for special damages = the value of the dead fish when its grid went out for several hours killing Langley’s fish.

· PG&E knew of the special circumstances AND failed to tell Langley about the outage so he could make other arrangements.
· NOTE – had PG&E warned Langley in sufficient time to make alternative arrangements, it may have been able to avoid special damages.
Foreseeability – tort

	Foreseeability = limit on scope of D’s imposed duty
· IF - D could reasonably foresee (i) the type of harm; and (ii) the persons who would be harmed; THEN - D is liable for all losses proximately caused by its breach of duty
Policy – “theoretically,” a rational D would evaluate potential harm it reasonably thinks it could cause by its conduct before acting
· I.e., only hold D liable for losses it could have consciously decided to assume by acting


Palsgraf

· Long Island R.R. Co. was not liable for Mrs. Palsgraf’s injuries as she was not a foreseeable P. Mrs. Palsgraf was standing on the opposite side of the platform, 50 yards, from where the conduct caused the package with fireworks to detonate. 

· HELD – not reasonable for conductor to think pushing a passenger onto the train would injure Mrs. Palsgraf 50 yards across the platform. Even if the passenger’s package fell, it was not likely to harm someone 50 yards away.
“Thin-skulled” Ps
· Tortfeasor meets its victims where they are

· For type of harm – this is more about how the foreseeable P will be injured, not the extent of their injuries

· Where P has a special condition that makes certain injuries especially harmful, D is still responsible for the full extent of the harm

· Example – Dereck Defendant isn’t paying attention and runs his shopping cart into Henry Hemophiliac’s leg opening a large cut below the knee. If Henry loses so much blood due to being a hemophiliac that he has to have his leg amputated, Dereck is liable for the loss of the leg. The type of harm was the cut, the extent of the harm is due to the condition Dereck met Henry having.
Certainty
	Main idea - (for damages) can the P produce an evidentiary basis that allows damages to be calculated without speculation?

	Contract v. tort – difference in standard applied

· Generally – courts demand more certainty for breach of K damages than for tort damages
· Reason – breach of K damages are generally easier to calculate – e.g., lost profits


Certainty and UCC

· UCC 1-106 – compensatory damages need not be proved with mathematical certainty, must be proved with whatever definiteness and accuracy the facts permit. Not more.
New businesses and certainty

· Applies where business is attempting to claim consequential lost profits damages
· Generally – businesses calculate lost profits based on earnings pre-incident / post-incident
· New businesses – no pre- / post-data is available due to not having operations.
· Alt. option for new businesses – use comparables from the same industry and same market to determine what the business would have likely earned had the event not occurred which caused it to delay opening or never open.
Certainty and hard to value situations

· Applies in the tort context where injured party has a hard to value skill they can no longer perform (e.g., musician, actor, racecar driver).
· REMEMBER – less certainty is required in the tort context, work with what is available

· Approach for hard to value skills – use as objective of factors as possible; attempt to evaluate skill level of injured party with others in their field.
· e.g., level of training, past indica of success, opportunities that were certain but yet to be realized, discounting for uncertainty of future success
· DO NOT – use wishful thinking or sympathy. 

Mitigation (a/k/a avoidable consequences)
	Rule of Avoidable consequences
	Injured party must make every reasonable effort to mitigate the loss caused by the breaching party / tortfeasor 

	What is required
· Injured party is not expected to take extraordinary measures (including suffering undue hardship) to mitigate
Public policy

· Party accountable for damage should not be held more accountable than necessary where the injured party fails to act reasonably after sustaining the harm 


	Operation of the rule of avoidable consequences

	The rule of avoidable consequences only operates after harm is sustained – only affects the measure of damages recoverable.
Not a duty imposed on injured party
· Rule does not place any affirmative obligations on injured party to act pre-harm

Not a defense to liability - cannot be used by tortfeasor / breaching party to avoid liability
· Rule does not affect substantive elements that entitle a party to damages
· e.g., if tenant breaches its lease with 6 months remaining and LL fails to take steps to re-lease the property, tenant cannot use LL’s failure to avoid liability, but could argue that the 6 month’s rent could have been reduced to 2 had the LL take commercially reasonable steps to show the property


	Two components

	Affirmative (carrot)

· Where injured party makes reasonable efforts to mitigate

· Any expenses incurred during mitigation can be claimed as damages
	Negative (stick)

· Where injured party fails to make reasonable efforts to mitigate
· It is precluded from recovering damages that could have been avoided by taking those reasonable efforts


Meaning of reasonable efforts
	Standard = reasonable action to find a comparable or substantially similar situation
· Whether a substitute meets the standard is generally a question for the trier of fact


Reasonable action

· P is required to act if it reasonably can 
· HOWEVER – P is not required to (i) take extraordinary action; OR (ii) suffering hardship is not required
Garvia v. Wal-Mart Stores

· P, a single mother, sustained an injury to her back when hit by a cart being pushed by a store employee. This aggravated an existing back injury. P was uninsured and could not afford to feed her children in addition to seeking medical treatment. 
· HELD – P’s failure to get treatment was excusable. While treatment was available, P was not required to suffer undue hardship to seek it.
Peterbilt of Fargo, Inc.v. Red River Trucking

· Red River sought lost profit damages in a negligence action when a truck it purchased from Peterbilt malfunctioned. Red River did not repair the truck because it would have been very expensive to do so. 
· HELD – failure to mitigate was not excusable and damages should be set off. Peterbilt showed Red River had adequate cash to pay for the repairs, thus there was no undue hardship.
Employment context

· Employees are required to take reasonable efforts to find comparable or substantially similar employment.
· Could be from a 3P employer or a substitute offer from the breaching employer.

Parker v. Twentieth Century-Fox Film Corp.
· Parker and Fox enter a contract for Parker to star in Bloomer Girl, a musical to be filmed in L.A. (where Parker lives). Parker to be paid $750k and has rights to edit the screen play and approve the director. Fox anticipatorily repudiates pre-filming. Offers Parker a substitute deal to star in Big Country, a western to be filmed in Australia. Pay is the same; however, Parker won’t have rights to edit the screen play or approve the director.
· Parker sues Fox for $750k. Fox pleads failure to mitigate by demonstrating failure to accept the substitute offer for Big Country.
· HELD – Big Country was not a substitute offer. A musical is different than a wester. The privileges under the contract related to the screen play and director were different. The location of filming was vastly different. 
D arguing based on P’s actions
P’s measure of damages = unreasonable 
· Professional musician lost use of its rare violoncello in a car accident. Had to ship it out of state for repairs. Musician claimed rental value of a high-end instrument from a specialty store in New York as loss of use damages yet played several concerts with its old cello. 
· D defending by demonstrating no loss of use damages should be awarded as the cello was a reasonable substitute during repair.
P’s eventual mitigation precludes other loss 
· P is a professional dog breeder. It keeps its dogs in a fenced in yard. D, P’s neighbor, negligently damages the fence opening a hole, admits liability, and quickly tells P since it knows about the dogs. P fails to take immediate action to fix the fence but tells its kid to keep all dogs inside. The following day, the kid absentmindedly lets a dog out. It gets hit by a car and requires a $11k surgery. P then uses materials it has readily on hand to block the hole. All in all, P’s blocking the hole take 3 min. P sues D claiming the $11k in other losses consequential to the property damage.
· D can argue P failed to take reasonable mitigation efforts since it had the materials on hand, and it only took 3 min.
· However, P could attempt to counter by stating its reasonable efforts were keeping the dogs in the house and that D should still be liable. 
Mitigation and medical procedures

· Situation – P fails to undergo a medical procedure, claims damages for harm that could have been mitigated by the procedure. D attempts limit damages based on failure to mitigate.
	Official standard 

· An injured party is required to submit to treatments that a reasonable person in their “same position” would submit to
· “Same position” includes a person with their medical condition, life situation, ability to pay, etc.
Rule of thumb
· Simple / routine treatment – a failure to submit to treatment is unreasonable

· Serious / dangerous treatment – it is within the subjective judgement of the V-patient-P on whether to submit to treatment
Determining routine / dangerous

· A question for the trier of to be decided after considering all relevant evidence


Religious preferences and medical procedures

· Religious preferences do not count for determining damages . . . rules above still apply

· The person can obviously make their own decisions about treatment; however, those decisions may affect their ability to claim damages
Breach of K – Breaching party counterclaim
	Consider – by failing to mitigate, the non-breaching party has potentially put the breaching party in a worse position. What should the breaching party do?

	Option

· In addition to arguing failure to mitigate to avoid paying for avoidable losses . . .

· Bring a substantive counter claim against the non-breaching party to put the breaching party back in its rightful position. 


Rockingham Cnty v. Luten Bridge Co.
· Cnty contracts with Luten to build a bridge. After Luten had barely begun construction, Cnty repudiates. Cnty decided against building the road the bridge was need for. Despite repudiation, Luten continues construction. Luten eventually brings a suit for damages as a result of Cnty’s breach.
· Cnty’s trial strategy
· (1) Argue failure to mitigate to set off damages owed
· At trial, Luten will likely claim damages based on K price – costs to perform. The Cnty should argue Luten is only entitled to labor and materials incurred to the date of repudiation. 
· The Cnty can argue Luten, by continuing to perform, failed to attempt to re-deploy its services with another client. Thus, it should not be entitled to K profits. 
· (2) Counter claim
· The Cnty can bring a counter claim against Luten for trespass. After the Cnty repudiated, Luten no longer has permission to enter the Cnty’s land for purposes of construction.
· Coercive remedy - time permitting, the Cnty can seek an injunction forcing Luten to take down the work it has complete. Time permitting b/c the Cnty will need a court order pre-Luten acting.
· Remedy at law – if the Cnty needs action on a specific time frame, it can seek removal services from a 3P and claim the cost of those services against Luten in damages.
Collateral Source Rule
	Collateral source rule
	Compensation or other benefits which an injured party receives from a source unaffiliated or independent from the D are not deducted from the D’s liability. 
· D is responsible for the full amount of the loss

Evidentiary aspect – in some instances, D is precluded from introducing evidence that P received compensation or benefits from another source on the policy that it may prejudice the fact finder in its award of damages


	Criticism
	Proponents

	· Injured P receives double comp. – deviates from traditional rule of placing P in nearly the same position as they held prior to the harm
	· (1) Without rule, Ps would have no incentive to obtain insurance benefits (i.e., the P would be a net loser since they paid the premiums)

· (2) An injured P may not actually double recover since insurance policies oftentimes include subrogation clauses

· (3) If there is a subrogation clause, the collateral sourcing rule roughly offsets P’s contingent attorney’s fees

· (4) To the extent any windfall is provided, between an injured P and a D that has injured P, P should receive it


Economic Loss Rule
	Economic loss rule
	There is no recovery in tort for economic losses absent physical harm to person or property.

However - if a tort injures the P’s person or property, all losses (including economic losses) cause by the wrong are recoverable - subject to the limitations of foreseeability and certainty.

	Policy – provides predictability in the otherwise uncertain area of when to limit damages; places reasonable limits on the tortfeasor’s personal liability.


	Two scenarios encountered

	Scenario 1 - tort, no contract, no physical harm (typical scenario for ELR)
· A P may not recover damages from a “stranger” D – i.e., one with whom P is not in a contractual relationship – where D’s tortious conduct causes only economic loss (i.e., loss w/o injury to person or property).
· Example 
· D negligently obstructs the road leading to P’s business. P’s customers cannot access P’s door for a day losing P a full day’s revenue. P cannot recover the lost profits from D as P has only suffered economic losses.

	Scenario 2 - tort, contract, no physical harm

· A P may not recover damages from a D with whom P is in contract where D’s tortious conduct causes only economic loss (i.e., loss w/o injury to person or property). P, however, can recover economic losses under a breach of K theory (subject to the limits of certainty and foreseeability).
· Example

· Restaurant Owner – P-owner tells D-supplier it needs its new over by April 29 because its insurance policy requires P-owner to change ovens every 10 years. 10 years is up on April 30. If D-supplier breaches and delivers on May 2, P-owner can only claim lost profits as consequential damages under a breach of K theory.


Explaining Scenario 2 – preventing an end run around a contractual bargain
· Consider – if the non-breaching party could claim economic loss damages in tort in addition to damages under a breach of contract, there would be reason for the parties to bargain about allocating loss within the K.
· Policy – society wants parties to bargain for loss allocation in contract so contract prices reflect assumption of risk. 
· Without this rule, all manufacturers would essentially be insurers of unlimited liability.

Clark v. International Harvester Co.

· Clark is a “custom” farmer – plows and plants fields for landowners on a per acre basis. Clark enters a K to purchase an International Harvester tractor from a retail dealer. The contract has an express warranty that limits Clark to the repair and replacement of all parts within the first 3 years. Clark’s tractor breaks causing Clark to miss work for 4 weeks during a three-month planting season. Clark brings two claims against Int’l Harvester – (1) breach of express warranty (contract); and (2) negligence in design (tort). 
· HELD – Clark is limited to recovery the repair and replacement cost of the parts under the express warranty in his K with Int’l Harvester. 

· Clark has no economic loss contractual remedy due to the limits placed on Clark from the K with Int’l Harvester.

· Clark cannot bring a separate “negligence in design and manufacturing” claim in an attempt to recover economic losses, otherwise Int’l Harvester’s liability toward all its customers would be unknowable from its perspective and unlimited.
Scenario 2 - Other property
	Important distinction – Other property

· General principle - If a tort injures the P’s person or property, all losses (including economic losses) cause by the wrong are recoverable - subject to the limitations of foreseeability and certainty.

	Applied to property acquired in contract

· Assume - P acquired a good under a K and that good causes harm to P’s person or property, including both P’s “other property” and the good itself. 
· Under a tort theory P can recover all losses (including economic losses) cause by the harm to person or “other property,” 
· P cannot recover for harm to the good itself under a tort theory
· For the good itself, P would be limited to a contractual remedy.


Integrated systems / disappointed expectations
	Integrated systems
	IF – the good itself is a component of a larger system; THEN – the larger system is not “other property”

	Disappointed expectations
	IF – the good itself causes losses to property, but the property damaged was within the scope of the bargain; THEN – the property within the scope of the bargain is not “other property”
· I.e., if the occurrence of the property damage should have / could have been the subject of K negotiations between the parties, a party should not be able to separately claim losses for property damage under a tort theory


Grams v. Milk Products, Inc.
· Grams raise calves from birth. For sustenance in the first few weeks of life, calves are normally fed a “milk replacer.” The Grams use a medicated milk replacer called Half Time Medicated that it purchases from Cargill. Half Time Medicated is produced by Milk Product, Inc. Grams asks their Cargill representative about cost saving measures. The rep. says the non-medicated version of Half Time is 30% less. Grams switch; their calves stop gaining weight and the death rate of their heard substantially increases.
· Grams bring suit against Cargill and Milk Products, Inc. under a contract - breach of warranty and tort theory. Cargill and Milk Products move to dismiss all claims based on Gram failing to state a claim upon which relief can be granted. 
· Contract claim against Cargill – motion denied. Claim remains a viable option
· Contract claim against Milk Products – motion granted. Grams not in privity of K with Milk Products.
· Tort theory against both Ds – motion granted. Grams’ recovery under a tort theory is barred under the ELR, i.e., damage is to calves and calves are not “other property.” 
· Sustenance for its calves is what Grams bargained for under the K. If Grams had wanted losses related to the calves to be covered when the product malfunctions, it should have specifically bargained for them.
· In essence, given what was bargained for, the well sustained calves were the “product itself” through the idea of disappointed expectations.
Scenario 1 – Example

Aguilar v. RP WH, LLC
· Washington Harbour is a shopping strip along the Potomac owned by RP WH. RP WH has a unique disappearing flood wall on the bank that can face 17 ft. swells when fully raised. It takes 24 hrs. to fully raise. At 9am on April 17 the National Weather Services issues a severe flood warning for the D.C. area. RP WH only raises the wall to face 10 ft. of swells. At 10pm on April 18, the Potomac floods and 15 ft. swells occur. Washington Harbour floods and is shut down for three months. 
· Aguilar et al - a group of cooks, servers, bartenders, receptionists, hairdressers, etc. that work for businesses in Washington Harbour, but importantly not the lessees of the businesses – bring a negligence claim against RP WH for lost wages.
· HELD – absent damage to person or property of the Ps, RP WH is not liable as the losses are purely economic. 
Scenario 1 – Minority approach

· Particularly Foreseeable Losses to a Particularly Foreseeable Plaintiff 
· D is liable for economic losses when the D knew or should have known the particular losses that would result to a particularly foreseeable plaintiff.

· From People Express Airlines, Inc. v. Consolidated Rail Corp.
· Defining “particular”

· Hyper-factual. Particularly foreseeable does not just mean “near” – means almost certain to occur with a high level of predictability. 
· Conceptualizing this approach
·  What an insurance risk assessor would consider in providing insurance – i.e., what surrounding losses might result. 
Contract damages

Overview
	“Compensatory” contract damages
	Goal - put the non-breaching party in the position they would have been in had the contract not been breached

	Compensatory damages can protect a party’s - (i) expectancy; (ii) reliance; or (iii) restitutionary interest


	Expectancy interest
	Money substitute for the promised but undelivered performance
· Put the party in the place it would have occupied had the K been fully performed

· A/k/a “benefit of the bargain”

	Reliance interest
	Reimbursement of amounts spent in reliance on the promise being delivered
· Put the party back in the place it was as if the K never existed

	Restitutionary interest
	Restoration of benefit conferred unjustly on a party 
· Does not necessarily require a K to be in place


Expectancy interest
	Injured party has a right to damages based on its expectation interest measured by:
(a) Loss in value to it of the other party’s performance cause other party’s failure or deficiency

PLUS

(b) Any other loss, including incidental or consequential loss, caused by the breach

LESS

(c) Any costs or other loss that it has avoided by not having to perform
NOTE - Foreseeability and certainty are threshold requirements for expectancy damages

	Shorthand
Loss in value (direct loss)

+ Other loss (incidental + consequential)

- Cost / loss avoided




Measuring loss in value (direct loss)
· Difference between (a) the FMV of the property at the time of delivery; and (b) the contract price for the property
· I.e., purpose = give buyer value it would have had if K had been performed

· FMV – the amount a willing buyer would give and a willing seller would accept in an “arm’s-length” exchange for the property

· “Arm’s-length” – parties are reasonably informed and not under compulsion to enter the transaction

· Must use FMV on the date the K was supposed to be performed

· Example of FMV – Basiliko v. Montgomery Federal Savings & Loan Ass’n 
· Basiliko enters a K to purchase a home in foreclosure sale from Montgomery Federal for $20k. The day prior to the sale, the foreclosed on debtor cured the deficiencies on its debt, i.e., Montgomery Federal lacks marketable title to the home. 
· Montgomery Federal failed to update its system to show the debt had been cured and the sale to Basiliko went through. The following day, Basiliko sold the property to Pargo Corp. for $30k.
· HELD 
· Basiliko can seek expectancy damages from Montgomery Federal for breach of K
· To determine direct loss, court must determine FMV of property on day it was to be conveyed from Montgomery Federal to Basiliko. Could look to transaction between Basiliko and Pargo as an arm’s-length deal to establish FMV.

· Direct loss = FMV – contract price = $30k - $20k = $10k
Reliance interest

· Reimbursement of amounts spent in reliance on the promise being delivered

· Put the party back in the place it was as if the K never existed

· Example of reliance interest – Clark contracted with American Hog to franchise a Ribs Resort. After entering into the franchise K, Clark spent $10k on advertising – billboards, local T.V., newspaper, etc. announcing a “coming soon” business. 
· If American Hog breaks Clark’s franchise K, Clark can claim $10k in reliance damages from American Hog

· I.e., Clark, while relying on the franchise contract to be performed, spent amounts that are now moot due to American Hog breaking the K. 
Restitutionary interest

· Restoration of benefit conferred unjustly on a party – grounded in equity
· Two common “restitutionary functions”
· (1) Restitution for unjust enrichment (valid K usually not existent)
· Restitutionary damages compensate P for the amount of benefit D unjustly receive from P (i.e., focused on D’s benefit, not P’s loss)

· (2) Restitution for breach of an enforceable K
· Restitutionary damages compensate P for amounts paid to D (e.g., deposits or fees for services not performed).

· e.g., American Airlines promises “prompt” baggage delivery straight to location for first-class passenger’s hotels for $125. Passenger P paid the $125 fee, yet bag was delivered 2 days later. P can claim a restitutionary remedy from American and American should be disgorged of the fee for failure to honor their agreement.
Sought in the alternative - expectancy damages & reliance damages
· To claim expectancy damages, P (i.e., non-breaching party) must prove amounts with foreseeability and certainty
· Where P cannot – P can claim reliance damages in the alternative
· Upper limit on reliance

· Generally – a court will not award P damages that put it in a better position than it would have been had the K been performed
· Thus – where P’s reliance damages exceed P’s expectancy damages, a court caps recovery at the amount of expectancy damages
· Meaning – if D-breacher can prove the K would have resulted in P-non-breacher losing money, P-non-breacher’s reliance damages will be reduced for the amount it would have lost (could be total)
· Example – Gruber v. S-M News Co.
· Gruber contracts with S-M, a wholesaler, to manufacture 90k sets of Christmas cards for Christmas 1945. S-M agreed to pay Gruber $0.84 / card for all cards sold (i.e., returned sets would be deducted from total S-M owed). Gruber is to ship the cards directly to S-M’s retail customers before the second week in Oct. The cards have images of nations working together as 1945 was the year the UN formed. Gruber is ready to ships on Oct. 2, S-M refuses to pay and Gruber does not ship the cards. 

· Gruber is finally able to sell 40k sets in 1949 for $0.06. Drastic price decrease as a result of the relationship between UN nations having eroded by 1949.
· Expectancy interest
· Gruber could potentially claim the amount of profit it would have received had the K been fully performed. However, Gruber is unable to demonstrate with sufficient certainty the cards that would have actually been sold v. returned. 
· Reliance interest
· As such, Gruber can claim the amounts it spent in reliance on the K less what it was able to recover. 
· Thus – Gruber can bring a claim against S-M for amounts spent on paper, ink, etc. to fulfill the K less the $0.06 per card in the 40k sets sold. 
· Note – Gruber cannot bring a claim for manufacturing assets it purchased to otherwise run its business . . . unless Gruber specifically bought those assets to manufacture these cards.

· Note also – S-M could attempt to demonstrate that Gruber would have been in a loss position on the overall K. If S-M could do this with sufficient certainty, the amount of loss would be deducted from Gruber’s reliance damages.
	NOTE – P cannot recover both expectancy and reliance damages from the same breach

· Legal fictions created by damages – 
· Expectancy puts P in a position as if the K had been fully performed

· Reliance damages puts P in a position as if the K had never existed

· P cannot be awarded damages that puts it in two legal fictions at once


Buyer’s remedies

	Formula for buyer’s K damages



	
	General damages
	

	+
	Incidental damages
	

	+
	Consequential damages
	

	-
	Loss & costs avoided
	

	
	TOTAL DAMAGES
	


UCC restitution of amounts buyer paid

· NOTE – the following operates in addition to the other remedies described below

	2-711 – Buyer’s right to restitution in addition to other damages

	‘(1) Right to restitution – 

· WHERE -

· the seller – (*) fails to make delivery; or (*) repudiates; or

· the buyer – (*) rightfully rejects; or (*) justifiable revokes acceptance

· THEN - the buyer may recover so much of the price as has been paid.


UCC general damages – Seller fails to deliver or anticipatorily repudiates
	2-712(2) – Buyer’s remedies with cover

	· IF – the buyer covers; THEN – general damages are
= (cost to cover – contract price) + incidental damages + consequential damages – loss & costs avoided


	2-713(1) – Buyer’s remedies without cover

	· IF – the buyer does not cover; THEN – general damages are
= (market price at the time the buyer learns of the breach – contract price) + incidental damages + consequential damages – loss & costs avoided

	Application notes

· “. . . at the time the buyer leans of the breach” has a different meaning depending on (*) Fs & Cs; and (*) jurisdiction
· May be:

· (1) The time the seller repudiates

· (2) The time the K called for delivery

· (3) Upon the expiration of the commercially reasonable time required for a substitute purchase after the seller repudiates


Cover

	Cover 

· The buyer may, in “good faith” and without “unreasonable delay”, make any “reasonable substitute” purchase for the undelivered goods

	Unreasonable delay

· Buyer’s substitute purchase must be timely – i.e., should occur as soon as reasonable after the buyer learns of the breach

Good faith

· Buyer is required to act in good faith in making the substitute purchase – e.g., if buyer waits until the market price trends upwards, the seller can argue bad faith

Reasonable substitute

· Replacement goods must be a like-kind substitute – e.g., cannot replace an undelivered Kia Sorento with a Porsche 911 Turbo

· Whether the goods are a like-kind substitute is a question for the trier of fact


Cover and a banger deal
· For applying 2-712(2), cover only allows recovery to the extent the cover price exceeds the contract price

· Thus – where the buyer finds a great deal on substitute goods that cost less than the goods under the contract, the UCC awards buyer no damages

· Example - B contracts to purchase widgets from S for $1.25 each. If S repudiates and B is able to find substitute widgets for $1 each, B won’t receive any damages under 2-712(2). 

Where the reasonable substitute is a “improved product”

· A buyer covering with a like-kind substitute that is an improved product may be allowed depending on:
· (*) Whether a more comparable substitute was available
· (*) P’s motive in changing product types
· Freitag v. Datsun Dealer – P not entitled to cover damages on purchase of a 1980 Datsun when nothing indicated the 1979 model for which P had contracted was unavailable. 
· Gulf Power Co. v. Coalsales II – P contracted for coal of a certain sulfur content. When D failed to deliver, P attempted to cover with coal of a lower sulfur content due to changing environmental regs. HELD – P not entitled to cover damages given P’s motive behind different purchase.
Internal cover

· Internal cover occurs where the buyer uses an inhouse manufactured product or comparable product in its inventory instead of one purchased from a third party.

· Internal cover may be allowed where use of an internal good meets the (*) good faith and (*) reasonable substitute standards.

· Dura-wood Treating Co. v. Century Forest Industries – buyer who was also a manufacturer covered by producing the good itself. Court noted it was reasonable for them to do so as the manufacturing operation was already operational and could produce products at approximately the market price.

UCC general damages – Buyer accepts non-conforming goods
	2-714(2) – Buyer’s remedies for breach of warranty

	· IF – the buyer chooses to accept non-conforming goods; THEN - general damages are
= (value of goods as warranted – value of goods delivered) + incidental damages + consequential damages


· Issue spot – where P and D have entered an exclusive supply K, P will necessarily have had to accept non-conforming goods.

UCC buyer’s incidental damages
	2-715(1) – Buyer’s incidental damages

	· Incidental damages from a seller’s breach include:
· General expenses – Any other reasonable expenses incident to [the seller’s breach]
· Cover expenses – Any commercially reasonable charges, expenses or commissions in connection with effecting cover
· Rejected goods expenses - Expenses reasonable incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected


UCC consequential damages

	2-715(2) – Buyer’s consequential damages

	· Consequential damages resulting from the seller’s breach include
· (a) any loss: 
· resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and
· which could not reasonably be prevented by cover or otherwise; and

· (b) injury to person or property proximately resulting from any breach of warranty


Requirements for consequential damages
· P has the burden of proving consequential damages

· To claim consequential damages under 2-715(2)(a) – 

· (1) Buyer must have attempted to cover to prevent the loss
· I.e., “not reasonably be prevented by cover or otherwise”
· (2) Loss must have been foreseeable by the seller when the K was entered 
·  I.e., “seller at the time of contracting had reason to know”
· (3) Buyer must prove the loss sustained with certainty
Attempt to cover
· Attempt to cover = good faith attempt standard
· P must demonstrate they – 
· (i) took reasonable and practical measures to cover
· (ii) only made expenditures proportional to the loss to be avoided
· Practically P must – 
· Make an adequate market inquiry to determine if cover is possible at a reasonable price
· Not overspend to effect cover just because an option is available
What to do where a like-kind substitute is unavailable
· Buyer can use any available option so long as it meets the “reasonable substitute” standard
· Options
· Replace with service – buyer could attempt to rent the good it has purchased / contract with another to provide services it could have done itself had seller performed the K

· Replace with inferior product​ – where a like-kind substitute is not available, but an inferior product still qualifies as a reasonable substitute, buyer can use the inferior product to preserve its right to consequential damages 

· Counter point – if a like-kind substitute is not available, but another reasonable substitute option could have been used, the seller could argue buyer’s failure to take the reasonable substitute counts as failure to cover
Foreseeability

· Foreseeability has objective and subjective components

· Objective – what a reasonable person in the seller’s position should know

· Subjective – what the seller actually knew

· Type of losses must be foreseeable to the seller at the time of contract formation

· I.e., seller is not required to foresee the amount of losses, but rather the type / kind of losses that the buyer will sustain
Demonstrating foreseeability
· Demonstrating through K – if possible, buyer will want to note any consequential loss it might incur in the K terms
· Demonstrating through experience – where buyer and seller have worked together before, buyer can introduce evidence of the seller’s knowledge to demonstrate the seller knew of the consequences of its non-performance
Certainty

· P must prove its consequential losses with certainty
· Requires that losses be proved with as much definiteness and accuracy as could reasonably be required
· UCC rejects the notion that losses should be proved to a mathematical certainty

· Issue spot – new businesses and lost profits

· Normally – new businesses are unable to prove lost profits with certainty since they have no operating data
· Option – attempt to support with evidence of comparable businesses in the same market 
· Gerwin v. Southeastern Cal. Ass’n – P, a new hotel / bar / restaurant, was not able to demonstrate lost profits with certainty. Had data on other hotel / bar / restaurants from its other businesses; however, other businesses were in large cities and new business was in a smaller town.
Lost profits in general
· Claimable as consequential damages so long as (1) buyer attempted to cover; (2) lost profits were foreseeable by seller; and (3) buyer could prove the lost profits with certainty

Lost profits where buyer accepts an inferior good

· Three types of profits P can claim where it accepts non-conforming goods from the seller
· NOTE – each must be proved with foreseeability and certainty

	Primary profits
	Profit lost because non-conforming good does not sell as well as good promised in the K

	Secondary profits
	Sales from tangentially related goods whose sales were dependent on sales of the good promised in the K
· Can be claimed where product in the K was going to be sold as a loss leader

	Damage to goodwill
	Future lost business that results from selling non-conforming good - i.e., loss of business due to reputational harm from sale of non-conforming good
· Meeting certainty requirement is tough – before a business can know about reputational harm, it must revert to the status quo – 

· I.e., the only way to tell if its reputation has been damaged is to show a loss of sales after it has the good originally promised in the K for sale again such that customers could choose to return 


Loss of use

	Loss of use damages are available – 

· IF – 
· seller had knowledge 
· of the buyer’s intended use of the goods at the time it entered the K

· AND – 
· buyer demonstrates there are periods the goods would have been used but were not because of 
· (*) the seller’s failure to delivery; or 
· (*) the seller’s delivery of non-conforming goods

	Limitation 

· Loss of use damages are only available for days within period the goods would have actually been used


Loss of use and cover

· Failure to cover does not preclude recovery for loss of use where it is appropriate
· Cover relates to general damages – loss of use is a consequential damage meaning the loss of using the good contracted for would occur regardless of it a party effected cover
Measuring loss of use damages
	All measures are subject to foreseeability and certainty 

	(1)
	Reasonable rental value of a substitute
	Most common measure for loss of use

	(2)
	Interest on money paid by the buyer
	Used where – 
· (*) there is no substitute (due to the market the buyer is in or the good is unique); or 

· (*) buyer does not want to pursue a substitute

	(3)
	Inconvenience to the buyer
	Caution - very squishy such that it is unlikely to be proved with certainty

	(4)
	Lost profits from inability to rent
	Available where buyer was planning to rent the good purchased from seller. 

*Remember* - this would require seller knowing buyer was going to rent


UCC buyer’s specific performance

	2-716(1) – Buyer’s right to specific performance

	· Specific performance may be decreed where: 

· the goods are unique; or 

· in other proper circumstances


· See below in coercive remedies for more discussion
Buyer’s remedies – case examples
Wilson v. Hayes – restitution & 2-713(1) damages w/o cover; no consequential damages w/o cover

· Wilson agreed to sell Hayes 600k uncleaned, used bricks at $0.01 / brick. Hayes paid Wilson $6k in advance. Wilson only delivers 400k bricks. At trial, Hayes establishes that $0.05 was the market price at the time of Wilson’s breach. Hayes made no effort to cover.
· Damages

· Restitution – 2-711 - $2k representing the prepaying for bricks not delivered.

· General damages
· Hayes did not cover, so general damages should be calculated as (market price – contract price).
· ($0.05 - $0.01) * 200k = $0.04 * 200k = $8k.
· Consequential damages – Hayes is not entitled to consequential damages. Hayes did not take steps to prevent consequential damages by cover, so cannot claim them now.
AM / PM Franchise Ass’n v. ARCO – 2-714(2) damages for non-conforming goods; lost profits
· AM / PM and ARCO enter a franchise and exclusive supply agreement. AM / PM was to operate mini-marts that exclusively sell ARCO gasoline. ARCO delivers gas to AM / PM for sale that is defective, causes engine troubles.
· Damages claimable by AM / PM

· General damages – AM / PM could claim damages under 2-714(2) = (value of goods as warranted – value of goods received)
· Consequential damages
· Cover? – AM / PM could not cover due to the exclusive supply contract with ARCO. Thus, cover is sort of waived in this case.
· Foreseeability / certainty? – AM / PM attempted to claim various types of lost profits, would need to be demonstrated for each. 
· Primary profits – decreased profits from selling bad gas v. profits they predicted from selling gas as warranted. 
· Clearly foreseeable. Certain as well given AM / PM’s history it could substantiate through past performance.
· Secondary profits – decreased convenience sales that resulted from not having gas for sale as warranted.
· Foreseeable in this case as ARCO clearly understands how business works, see franchise agreement.

· Certain as well – same reason as above.

· Damage to goodwill – AM / PM did not attempt to claim; however, they could have provided there was evidence of a sales decrease even after the issue with the gas was cured.
Aries v. Palmer Johnson, Inc. – loss of use damages, incidental damages
· Aries contracts to purchase a yacht from Palmer Johnson in 1982. The contract signed in Sept. 1982 included a delivery date of June 25, 1983. Throughout fall and winter of 1982 and spring of 1983, Aries had regular conversations with Palmer Johnson. Aries discussed wanting to use the yacht for a specific cruise in July 1983. Palmer Johnson always said it was on timeline.
· Palmer Johnson failed to deliver the yacht until Nov. 1983. Based on Palmer Johnson’s representations that everything was on schedule, Aries decommissioned its other yacht and did not rent another for the 1983 summer or fall. Additionally, shortly after delivery, the yacht broke requiring repairs that left it out of commission during most of 1984. 
· Given the late delivery, Palmer Johnson had to deliver the yacht to Aries in a different location. Getting the yacht to the different location required taking the mast off. Aries had to spent $5k on delivery to re-install the mast.

· HELD

· Consequential damages - loss of use
· Aries entitled to recover loss of use damages in two buckets – pre-delivery and post-delivery. 

· Foreseeability was not an issue in either bucket – Palmer Johnson knew Aries intended to use the yacht based on discussions surrounding delivery date.
· For pre-delivery, Aries demonstrated with requisite certainty the specific number of days it would have used the yacht between July and Nov. 1983 based on the event it wished to attend which Palmer Johnson knew about.

· For post-delivery, Aries demonstrate the number of days it lost use based on market statistics showing number of days a yacht is typically used in its first year after delivery – i.e., the measure accounted for days normal maintenance would have occurred.
· Incidental damages
· Aries properly claimed $5k for the re-installation of the mast. Given Palmer Johnson’s late delivery, Aries was required to spend this additional amount for receipt of the yacht.
Seller’s remedies
	Formula for seller’s K damages



	
	General damages
	

	+
	Incidental damages
	

	-
	Savings
	

	
	TOTAL DAMAGES
	


UCC seller’s remedies in general

	2-703 – Seller’s remedies in general

	· WHERE – buyer – 

· wrongfully rejects or revokes acceptance of goods; or
· fails to make a payment due on or before delivery or repudiates w/r/t part or the whole

· THEN – 

· W/r/t any goods directly affected

· And if the breach is of the whole contract, then also w/r/t the whole undelivered balance
· The aggrieved seller may –

· (a) withhold delivery of such goods;
· (d) resell or recovery damages (2-706);
· (e) recovery damages for non-acceptance (2-708) or in a proper case the price (2-709);
· (f) cancel the K

· NOTE – no limiting conjunction within this section


UCC general damages – resale price v. market price
· 2-706 or 2-708 apply where the buyer: (*) wrongfully rejects; (*) revokes acceptance; or (*) repudiates
	2-706(1) – Seller’s resale including contract for resale

	The seller may resell the goods concerned in a whole K or the undelivered balance thereof.
· WHERE – the resale is
· (*) made in good faith; and
· (*) in a commercially reasonable manner

· THEN – the seller’s general damages
= (contract price - resale price) + incidental damages (2-710)


	2-708 – Seller’s damages for non-acceptance or repudiation

	‘(1) General measure
· WHERE – there is non-acceptance or repudiation by the buyer
· THEN – the seller’s general damages
= (contract price - market price at the time and place of tender) + incidental damages (2-710)



Use of resale or market price measure
· UCC allows aggrieved seller to recover based on either resale price (2-706) or market price (2-708)

· In laying out the seller’s remedies, 2-703 does not include a limiting conjunction 

· Seller does not elect a remedy; seller can argue for either
No duty to resell

· 2-706 loosely reflects what could be seller’s cover – however, UCC does not obligate seller to resell

· Where a seller resells, it does so for its own benefit – not that of the breaching buyer

	THUS – 
· Where seller resells and (contract – resale price) produces less damages than (contract – market price)
· The seller can still claim (contract – market price)


Limitation by “commercial reasonableness”
· Courts limit seller’s remedies based on “commercial reasonableness” – i.e., seller is forced to act in good faith in claiming a remedy

· Meaning - seller cannot offer another buyer the deal of the century and expect the breaching buyer to make up for it
· ​Example - if a seller resells for way below market AND there are no extenuating circumstances as to why it could not have resold at the market price, a court will limit a seller’s recovery to the market price 
	THUS – 

· Where seller resells and (contract – resale price) produces more damages than (contract – market price)

· The seller is limited to claiming (contract – market price)

· Theory – commercially unreasonable to sell at a price below market


Determining market price

· Fs & Cs based question – courts have discretion (here meaning flexibility) in determining what is appropriate
· Should attempt to approximate market at time and place of sale

· KEY POINT – evidence of market price at time and place of tender gets trickier the farther from the date of performance
· KEY CONSIDERATION – is the market relatively stable or does it fluctuate

UCC general damages – alternative measure for contract profits
· 2-708 applies where the buyer: (*) wrongfully rejects; (*) revokes acceptance; or (*) repudiates
	2-708 – Seller’s damages for non-acceptance or repudiation

	‘(2) Measure for profits
· IF - the measure of damages in (1) is inadequate to put the seller in as good a position as performance would have done

· THEN – the seller’s general damages 

= contract profit (including reasonable overheads) had the buyer fully performed – buyer pre-payments + incidental damages (2-710)


	NOTE – requires that (contract price – market price at the time and place of tender) leave the seller non-whole


Measure for profits are not consequential damages
· A seller is unable to recover consequential damages–lost profits under the UCC. Sellers are limited to recovering incidental damages only (see 2-710).
· Lost profits (compensable under 2-708(2)) – profits resulting from the K that has been breached
· Consequential damages-lost profits (non-compensable) – profits that would have resulted from a K with a 3P that was unable to be performed as a result of the breach
Fiskars v. Ace Hardware
· Fiskars’ supply contract with THD requires that it maintain an AAA credit rating. Ace fails to pay Fiskars for products ordered. As a result, Fiskars has to finance its production with a loan. Taking on the debt requires its credit rating to fall to AA and THD drops Fiskars as a supplier. 

· Damages Fiskars can claim from Ace
· Fiskars can claim – (1) contract profits under 2-708(2) as Fiskars couldn’t resell the goods Ace had purchased; and (2) cost of financing production as incidental damages (i.e., a commercially reasonable expense resulting from buyer’s breach).
· Fiskars cannot claim – the lost profits from the THD K since these are consequential to Ace’s breach.
Three instances where 2-708(2) is used

	Jobber (a/k/a drop ship daddy)
	Post-breach, aggrieved seller never comes into possession of the goods identified in the breached K – i.e., seller exercises its right to forgo acquiring the goods post breach.

	Components seller (a/k/a Odd goods seller)
	Contracted for goods are odd or peculiar such that no resale market exists post breach.

	Lost volume seller
	Aggrieved seller is able to resell to a second buyer – however, given market conditions, the aggrieved seller would have been able to make the sale to the second buyer regardless of the existence of the original buyer. 
· I.e., reselling the original buyer’s goods displaces another sale


Jobber (a/k/a drop ship daddy)

· Aggrieved seller never comes into possession of the goods

· Thus, contract profits are the only way to compensate the aggrieved seller since it never had a chance to resell the goods (it never had them!) 
Kenco Homes Inc. v. Williams

· Kenco Homes is a mobile homes sales entity. Once it makes a sale it orders the mobile home it sold from its supplier and the supplier delivers the home directly to the customer. Williams contracted with Kenco for purchase of a mobile home. Once Williams found a better deal, Williams repudiated.
· HELD – Kenco never came into possession of the mobile home it was to sell to Williams. Thus, Kenco can properly claim its lost profits on its breached K + incidental damages.
· ALT. – Williams’ counsel may have screwed them . . .
· To apply 2-708(2), 2-708(1) (contract – market price at the time and place of tender) must be inadequate to make the seller whole. 
· Williams’ counsel should have argued that Kenco never receives goods pre-sale, so this is Kenco’s market working as it is supposed to. Further, (contract – market price) was surely adequate, . . . unless Kenco wants to admit it took advantage of the Williamses.
Lost volume seller
	Three requirements for 2-708(2) damages

· LVS must show –

· (1) Second buyer would have been solicited by the aggrieved-seller-plaintiff regardless of the original buyer’s breach
· (2) Aggrieved-seller-plaintiff’s solicitation of the second buyer would have been successful regardless of the result of the original contract 
· Standard of proof is a “probably likely” measure; not required to prove sale to second buyer with definite certainty
· (3) Aggrieved-seller-plaintiff could have performed both the original K and the K with the second buyer

	Ways this breaks down

· (2) success / (3) performance – look out for an instance where products are not perfect substitutes based on small difference in features and second buyer wants the same features first buyer contracted for


Car dealer (in non-chip shortage)

· Assume an outlet mall car dealership with 1,000s of vehicles in a seller’s market. If a buyer breaches, car dealer could sue for transaction profit under 2-708(2). Car dealer must prove (1) if would have solicited a second buyer regardless of the results of the initial transaction; (2) it would have been successful in that solicitation; and (3) had the initial transaction and second transaction gone through, car dealer could have performed both with no issues. 
Collins Entertainment Corp. v. Coats and Coats Rental Amusement & American Bingo!
· Coats and Coats entered a video poker lease contract with Collins Entertainment for Collins to supply two of Coats’s bingo halls with video poker machines for a 6 year term. Lease states that should bingo halls be sold the purchaser must assume the lease. American Bingo! purchases the bingo halls from Coats. Fails to assume the contract.
· At trial, Collins comptroller testified its warehouse was stocked with machines. Further, while its machines did have different features, the comptroller discussed that the leases did not specify that certain lessees would get specific machines, just said they would get a machine.
· HELD

· Collins was able to claim profits from original contract as a lost volume seller. 

· NOTE

· Had Coats and American been able to argue that the difference in machine features did make a difference, i.e., while the contract was general, lessees typically requested specific machines based on theme, etc., the argument may have broken down.
UCC general damages – action for price
· NOTE – this is arguably the seller’s version of specific performance
	2-709 – Action for the price

	‘(1) Action for the price

· IF - buyer fails to pay the price as it becomes due 
· (a) and (*) buyer accepts non-conforming goods; or (*) conforming goods are lost or damages within a commercially reasonable time after risk of loss has passed to the buyer; AND
· (b) the seller cannot reasonably resell the goods identified in the K

· THEN - the seller’s general damages

= K price + incidental damages (2-710)

	Application note

· For 2-709(1), wording is (a) AND (b) – i.e., UCC seemed to anticipate buyer has likely accepted some non-conforming goods and seller has some remaining it cannot resell


C.R. Daniels, Inc. v. Yazoo Mfg. Co.

· Yazoo makes lawnmowers. In 1981, Yazoo contracts with Daniels for the design and manufacture of grass catcher bags. Yazoo approved Daniels’ design pre-manufacturing at scale. June 1982, Yazoo gets evidence from customers of a plastic piece on the catcher bags cracking. Yazoo sends a few back to Daniels, but Daniels concludes it was from abnormal user use (looked like they had been driven over). October 1982, Yazoo cancels its contract with Daniels leaving certain payments outstanding. 
· May 1983, in response to a letter from Daniels’ counsel, Yazoo finally explains why it cancelled the contract. At this point, Daniels has an inventory of bags it cannot resell as they specifically fit Yazoo’s mower.
· HELD
· Daniels is entitled to (1) price for bags Yazoo had already accepted; (2) price bags Daniels has ready to ship.
· Bags Yazoo already has are non-conforming goods accepted, 2-709(1)(a).

· Bags Daniels has ready to ship are unique such that Daniels could not reasonably resell them, 2-709(1)(b).

City of Louisville v. Rockwell Manufacturing Co. – mixing of damages measures
· Rockwell sought damages for breach of contract related to the Louisville’s purchase of 7,650 parking meters. Rockwell, a components installer, completed 1,000 meters when the city repudiated.

· HELD – purchase price recovery under 2-709(1)(b) was appropriate for the 1,000 completed meters; lost profits were the appropriate measure of damages for the remaining 6,650 meters (i.e., Rockwell forwent purchase of components for these meters knowing the city would not purchase them).
UCC seller’s incidental damages
	2-710 – Seller’s incidental damages

	Incidental damage to an aggrieved seller include
· any commercially reasonable charges, expenses, or commissions

· incurred after the buyer’s breach in connection with return or resale of the goods; or
· otherwise resulting from the breach
· [such as expenses]

· in stopping delivery,
· in the transportation,

· in the care and custody of goods


Services contracts

	Formula for non-breaching party’s K damages



	
	Loss in value caused by non-performance
	

	+
	Other loss - incidental & consequential damages
	

	-
	Cost or loss avoided by not having to perform
	

	
	TOTAL DAMAGES
	


· Measurement of damages
· Rest. § 347 - General Damages sets out the formula above
· Rest. § 348 – Alternative measures of “Loss in value caused by non-performance”
	§ 347 – Measure of damages in general

	Injured party has a right to damages based on his expectation interest as measured by:
· (a) loss in value to him of other party’s performance caused by failure or deficiency, PLUS
· (b) any other loss, including incidental or consequential loss, caused by the breach, LESS
· (c) any costs or other loss that he has avoided by not having to perform

	Cmt.

· Where “(a) Loss in value” is measured by lost profits that would have been realized, determining value is relatively certain, thus easy. 
· Where “(a) Loss in value” is uncertain, injured party has the choice between alternative bases of calculating loss in value from § 348


	§ 348 – Alternatives to loss in value of performance

	‘(1) Delay of use
· IF – breach delays the use of property

· AND - the loss in value is not proved with reasonable certainty 

· THEN - non-breaching party can claim damages based on the rental value of the property or interest on the value of the property.
‘(2) Defective or unfinished construction
· IF – breach results in defective or unfinished construction 
· AND - the loss in value is not proved with sufficient certainty
· THEN – non-breaching party may recover damages based on:

· (a) diminution in market price caused by the breach; or
· (b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value


Applying § 348(1)
	‘(1) IF - breach = delayed use; THEN – non-breaching party’s damages = lost rental value


Applying § 348(2)
	‘(2) IF – breach = defective or unfinished construction; THEN – non-breaching party’s damages = 

· (b) reasonable cost of completing performance - so long as (b) is not clearly disproportionate compared to (a)

· (a) price w/o breach – price w/ breach 

	Application notes

· Unfinished work
· (b) is the measure that will be used 99.99% of the time.

· If the work has already been done, use the actual cost to complete.
· Defective work

· Demonstrating (a) with reasonable certainty is usually difficult. Preference for applying:
· Option 1 – trying (b) first
· Option 2 – where (b) > (a), and difference is large, use (a)


Looks matter with § 348(2)
· Jacob & Youngs v. Kent – contractor finished a house with the wrong brand of plumbing. 
· HELD - proper measures of damages was based on (a) – diminution in value. This was b/c it would have been very, very wasteful to tear down a completed house for the small benefit of substitute pipes.
· O.W. Grun Roofing & Construction Co. v. Cope – roofer finished re-shingling a roof but used two different brands of shingles that were different colored. Roof appeared to have streaks running. 

· HELD - proper measure of damages was based on (b) – cost to complete as promised. This included the cost of undoing the finishing work and redoing it with the same color shingles. It was ordered despite being wasteful.
· Reconciliation – where aesthetic matters, damages might reasonably be based on (b), despite the waste created. Thus, where look matters to P, P can argue for cost to complete as promised. NOTE – this would likely be the case especially where D knew looks mattered at the outset.  

Bad faith and § 348(2)
· Bad faith is an element to be considered in deciding between (a) and (b)
· Sometimes – even if (b) > (a), and difference is large courts will award damages based on (b) where the breaching party breached in bad faith
· Alternative view – regardless of bad faith, the preferences as laid out above should stand to avoid waste – i.e., spending more to complete the promised performance where the amount to be spent it is clearly disproportionate to the diminished value should always be avoided
Doctrine of avoidable consequences
· Non-breaching party is obligated to take reasonable steps to avoid losses caused by the breach.
· Example – employment setting – a wrongfully discharged employee is required to take reasonable steps to secure alternative employment. The employee’s damages for wrongful discharge are limited based on

= original employment K – what they could have earned from a substitute employment K
Tort damages

	“Compensatory” tort damages
	Goal - adequate compensation, return P to status quo by compensating P for its injuries sustained – do not award P a windfall


· Other goals
· Deterrence – regulation of social conduct

· Economic efficiency – damages that avoid waste

· Promote dispute resolution – make predictable and objective measures of damages to facilitate settlements
· Ways to bucket tort damages
· Specific – damages intended to deter a particular D from engaging in conduct again
· General – damages intended to deter others form engaging in similar conduct
	NOTE

· Foreseeability and certainty serve as limitations on damages
· Foreseeability – once duty has been established, the tortfeasor is liable for all (*) damages to types of property; and (*) injury to types of plaintiffs a reasonable person in the tortfeasor’s position could foresee being caused by breach of the duty
· Certainty – damages should not be speculative; however, not as definite as required for the K setting 


Harm to personal property

	General rule
· Losses associated with personal property must be objective – i.e., no emotional injuries caused by lost sentimental value
· Difficulty – for personal property, market value is not how people subjectively value their items


· Threshold question
· Formulas
· Property destroyed or converted

· Property capable of being repaired

· Determining FMV

Personal property – threshold question
· Is the property – 
· (*) completely destroyed / converted (treated the same since P is now without property)? 
· (*) capable of being repaired?
Formula for property destroyed or converted
· When to use this measure -
· Destroyed – value post-tort = $0 or is negative 

· Converted – property no longer exists to be valued 
	Destroyed / converted


	
	FMV at time and place of total loss
	

	-
	Salvage value of the destroyed property (if any)
	

	+ 
	Loss of use (depending on the jurisdiction)
	

	+
	Other loss
	

	-
	Costs avoided
	

	
	TOTAL DAMAGES
	


Formula for property capable of being repaired
· When to use this measure – property must exist and value post-tort = $0 or is positive
	Capable of being repaired



	
	Value of harm – either (a) or (b) below
	

	+
	Loss of use (depending on the jurisdiction)
	

	+
	Other loss
	

	-
	Costs avoided
	

	
	TOTAL DAMAGES
	


	Options for value of harm

· (a) Cost of repair – amount to restore damaged property to its pre-harm condition
· (b) Diminution in value – (pre-harm property values – post-harm property value) 

· I.e., loss in property value caused by the harm
· BACKSTOP – “ceiling rule” – owner should not recover more than FMV pre-harm
Application priority

· (a) Cost of repair – first option, used so long as economically efficient
· (b) Diminution in value - used when (a) > (b); when cost of repair > (pre-harm property values – post-harm property value) 

· Meaning – 
· Owner would rationally choose to keep the cost of repair (instead of actually making the repairs) because the substitute damages cost of repair remedy is worth more than the decrease in property value
· Owner would have additional value remaining after making repairs – i.e., owner receives a windfall
· Note – Unlike K setting, difference not required to be great


Ceiling rule

· Goal of tort damages - return P to status quo – i.e., pre-tort status. Do not award P a windfall.
· Thus – the (a) and (b) measures for value of harm should always be limited by the property’s FMV pre-harm
· Otherwise – P would be awarded windfall - put it in a better place than it was pre-tort 
Burden on D to demonstrate post-harm property value
· Diminution in value operates as a check on cost of repair - ensures property owner is not awarded a windfall, i.e., will not have $ remaining after making repairs / never make the repairs
· D has the burden at trial of proving value post-harm – i.e., something necessary to calculate diminution in value
· IF – D cannot prove value post-harm; THEN – P is entitled to cost of repair
· HOWEVER – within the court’s discretion, it may apply a law and economics approach and limit cost of repairs to diminution in value or the ceiling rule regardless of what D proves at trial.
Hewlett v. Barge Bertie Co.
· 1967, BA 1401 sinks and is declared a total loss. Hewlett pulls it off the river floor, makes $1,500 in repairs, and starts using it. Despite it floating again, think looks horrible.1969, one of Barge Bertie Co.’s barges struck BA 1401. Damages are all cosmetic and repairable; however, no loss of utility. 

· At trial, Barge Bertie argues it is liable for no damages - asserts that BA 1401 has $0 FMV since it was a total loss in 1967. Barge Bertie does not prove a post-harm property value – i.e., post cosmetic damages value.
· HELD

· The fact that BA 1401 was a total loss in 1967 has no bearing on current damages. At the time of the tort, Hewlett was making productive use of the property.
· In the absence of Barge Bertie demonstrating a post-harm property value such that the cost of repair could be compared to diminution in value (i.e., (a) measure v. (b) measure), Hewlett should be awarded cost of repairs. 
· It does not matter that BA 1401 looked awful pre-tort. Hewlett is entitled to a barge without damage from another, so Barge Bertie should pay for the repair costs for the damage it caused.
· ALT. Analysis – if court was being a stickler for law and economics, could have limited Hewlett’s cost of repair measure.
Loss of use

· ISSUE SPOT – loss of use damages are typically (almost always) awarded for damages to an automobile
	Loss of use when destroyed / requires new replacement
	Based on reasonable time to obtain a replacement

	Loss of use when repairable
	Based on time reasonably required to repair


Determining FMV

· Used mainly for determining destruction / conversion measure
· However, also relevant for determining diminution in value (both pre-tort value and post-tort)
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	· 1 – Market value should be used if possible

· 2 – Where market value isn’t possible used replacement value 
· 3 / 4 – Only used where replacement market won’t adequately compensate the owner 


General approaches for determining market value

· Market measure – review actual sales data for sufficiently comparable products bought and sold between arm’s-length third parties
· Qualitative / quantitative measure – use an expert opinion valuation analysis; could be based on replacement cost, depreciation, cash flows, etc.
Market value based on market of P’s intended subjective use
· Market value should always be based on market in which P intended to use the personal property
· Same property is often capable of being used in more than one market

· Example – a barge can be used as a dry dock or as a tow boat. If P intends to use its barge as a dry dock, barge FMV should be determined based on the dry dock barge market.
Market value based on replacement market level
· Market value should always be based on the market in which P could purchase a substitute for the property in question.
· Frequently arises – where P purchased the product on the wholesale market / with a bulk discount, but can only replace in the retail / based on single item purchase price
· Example – a bar purchases two pallets of beer for a weekend wholesale - the price / pallet is $75, 25% less than the retail liquor store price of $100 / pallet. If a fraternity steals one of the bar’s two pallets and the bar is forced to replace the pallet to serve its customers at a retail liquor store, the accurate measure of FMV is the retail market price – i.e., the market in which the bar could replace the product.
Market value with fluctuating price (usually 
· Situation – good destroyed or converted is property with a fluctuating market price, frequently a commodity product
· e., crops, precious metals, rare coins, stocks, etc.
	KEY POINT
· Goal is to restore P’s property right, i.e., right to hold or dispose of the property as it pleases
· D, from its tortious conduct, had deprived P from exercising that property right
· In restoring P’s property right – D should bear any market risk for its tortious conduct


	Three options for valuing property in a fluctuating market

	· (1) Highest market value between time of conversion and time of trial

· (2) Highest market value between time of conversion and a “reasonable period of time thereafter”

· (3) N.Y. Rule - value is based on the greater of:

· (a) Market value at time of conversion

· (b) Highest market value between date P learns of conversion and a “reasonable period of time thereafter”


‘(3) N.Y. Rule

· The deadzone – gap between conversion and date P learns of conversion
· Deadzone exists as goal is to restore P’s property right. Before P learns of conversion, it is not attempting to exercise its property right, so nothing is gained by allowing P to value good during this time
· Meaning of a “reasonable period of time thereafter”
· The length of time necessary for a reasonable property holder to search for and replace lost property
· Consider – to restore P’s property right, need to give P its property back. Thus, damages should be based on P’s replacement cost once it understands it needs to replace its property.
‘(1) Highest market value between time of conversion and time of trial
· Issue – allows P to speculate about market price within statute of limitations

· If P expects the market to trend upwards, P will wait to file suit until the market trends to take advantage of upswing
· Meaning - P might be awarded a windfall based on speculation where it would not have speculated if it actually held the good
‘(2) Highest market value between time of conversion and “reasonable period of time thereafter”

· Positives – resolves issue from (1) – i.e., curbs P speculating.
· Remaining issue – this takes into account the “deadzone” – i.e., effectively sets during a period where P may or may not have been attempting to exercise its property right 
Exception to use of FMV – actual value to owner
· Used where - replacement market won’t adequately compensate the owner

	Mainly used for
· Home furnishings; clothes
· Reason – replacement market for used (i.e., second-hand) home furnishings or clothes is not the appropriate measure as second-hand items are essentially worthless
· Used market does not accurately capture intrinsic value to P who has lost the items


	Valuing damages

· While second-hand market is inadequate; P is also not entitled to new replacements

· Value = original cost less factors that indicate use and age - e.g., depreciation, wear and tear

· Factors are very “loosey, goosey”

	Evidentiary burden

· P is responsible for demonstrating original value
· P should also give fact based testimony about wear and tear condition of its items
· NOTE – this is an exception to expert opinion; P is essentially the best expert here since P knows its own stuff the best
· GOAL – damages do not need to be exact; however, P should lay a foundation for the trier of fact to make a reasonable and fair estimate


	NOTE - Sentimental value should only be taken into account in very, very unique circumstances and only as the jurisdiction allows


Hard to value items

	Unique to owner property
	Covers – family heirlooms; trophies; photographs; etc.

· Use actual value to owner measure – should generally exclude sentimental value

	Irreplaceable property
	Generally – property that is materials mixed with hard to value IP
· e.g., a teacher’s lecture notes; an unshopped, unpublished book manuscript

· Use actual value – however, can “boost” value based on reasonable estimate of labor required to create the hard to value IP

	Pets
	Majority rule – FMV at time of destruction ☹ 
· However – where conduct is egregious or malicious, excellent place for punitive damages!!


Harm to real property

Two key questions:
	(1) Is harm permanent or temporary? 
	Determines:
· SoL used to assess claim

· Formula for damages

	(2) Is harm to the land itself, a structure, or an appurtenance?
	Factors into formula for damages & arguing whether cost of repair is reasonable


	NOTE – overarching issue is really the same as from personal property – is it appropriate to award cost of repair damages where they are greater than diminution in value?


	EXAM TIP – a claim for harm to real property should likely include – (1) injunctive relief; (2) damages

· Harm may be ongoing – where ongoing, P should also ask for injunctive relief to prevent – 

· (*) compounding harm in the case of a permanent injury

· (*) instances of future harm in the case of a temporary injury


Determining Permanent v. Temporary
· Matters because - 

· SoL – SoL begins to run at different times for permanent v. temporary. Claim may be time barred. 

· Formula for damages – where claim is not time barred, formula used for calc’ing damages differs.
	Fs & Cs evaluation – should consider both nature of injury and cause of the injury

	Permanent

Injury is practically unfixable
· Cannot be abated with reasonable effort in this lifetime

· Property owner will not be relieved from harm because – (i) cause of injury is fixed; OR (ii) injury will recur continuously
	Temporary

Injury could be fixed – i.e., repairable or abatable
· Cause of the injury can be abated (lessened) or eliminated with reasonable efforts
· Injury will not continuously recur in a predictable manner - may happen sporadically or unpredictably

	Temporary >>> permanent

· An injury that begins as temporary may eventually become permanent
· Consider - a harm that is originally temporary may become permanent (i.e., unfixable) if allowed to occur 10 times
Temporary & permanent

· Where D’s injury to land – typically a nuisance or trespass – causes temporary harm, and despite D’s abatement efforts, the property value remains depressed, a court may award both:

· Temporary damages – cost of repair
· Permanent damages – for depressed property value
· e.g., D spills or mishandles a hazardous substance contaminating P’s property. 

· Stigma damages - permanent damages in these cases are called “stigma damages” – i.e., P’s land now has a stigma associated with it. 


Determining permanent v. temporary – examples

· McAlister v. ARCO – permanent
· Permanent injury to a water well was found where (*) cause of injury was fixed – ARCO’s oil drilling that polluted well had stopped; and (*) abatement was not possible within a lifetime – abatement was possible but would take 150 to 400 years.
· Miller v. Cudahy Co. - temporary
· Temporary injury to Miller’s land found where Cudahy’s salt mine polluted aquifer that Miller used for crop irrigation. Miller was forced to grow different crops based on lack of water supply. 
· Injury was temporary as (*) cause was not fixed - Cudahy could stop the mining activity causing the ground water pollution; and (*) abatement was possible – aquifer could be “cleansed” in a relatively short number of years.
SoL – Permanent v. Temporary

	Generally – X years = 2 years
	

	Permanent

· P must bring claim within X years from the date the harm first occurred 
	Temporary

· P may bring a claim within X years from the date of each successive harm
· Meaning – P can have more than one, each representing a successive harm


Miller v. Cudahy Co.

· Cudahy was arguing that the damages to Miller’s land were permanent. If they had been successful, they could have showed they started polluting the ground water more than 2 years earlier and barred Miller’s claim entirely. 
Permanent Damages
	Permanent damages = FMV pre-injury – FMV post-injury

	· Represents compensation for past, present, and future injuries


Temporary Damages

	Temporary / repairable damage - 
· (a) Cost of restoration = (cost of repair + (in appropriate cases) loss of use); or
· (b) At P’s election – (FMV pre-injury – FMV post-injury)
HOWEVER – 
· IF - (a) is either:

· (*) Disproportionate to the FMV pre-injury; or
· (*) Economically wasteful – i.e., (a) is vastly greater than (b)

· THEN – (b) measure should be used
· UNLESS – 

· (1) The P-owner has a reason personal to restore the property to its original condition; or
· (2) There is reason to believe P-owner will actually make the repairs regardless of waste
· THEN – (a) measure can be used


Diminution in value – an unfair alternative?

· Theory – P is only awarded diminution in value to guard against P receiving a windfall from the damages award.
· Consider – where cost of repair exceeds diminution in value, if awarded cost of repair, an economically rational P would sell the property in its injured state and keep the cost of repair damages. Thus, P could be considered “ahead.” – i.e., to have received a windfall as a result of the injury.
· Problem – this same explanation of why there is a windfall also means that P, if only awarded diminution in value, is forced to sell the property to come out economically even. P would have to come out of pocket for the additional repair costs to have a usable piece of property again.
· Compound problem – theoretically, in long run equilibrium, all of us would act in an economically rational manner; however, humans don’t live in long run equilibrium (an indefinite period of time). Humans live in the hear and now. And the hear and now may require a usable property, not the chance to sell to get back to even.
Reason personal
· “Reason personal” should be objectively reasonable – no real guidance for implementation; requires use of practical good sense
· NOTE – could consider this a sliding scale – where difference between cost of rest and diminution in value is large, P’s reason personal must be “great”

Roman Catholic Charities of the Archdiocese of N.O. v. La. Gas Serv. Co.
· Archdiocese gets an apartment complex from HUD in which it operates low income housing. A deep freeze happens in N.O. and La. Gas’s system malfunctions. Gas causes a fire and 3 of 13 stand alone buildings with 50 or so apartments each burn.
· HELD – cost of restoration is the appropriate measure.

· Archdiocese has “reasons personal” to restore the property – their only use for building is as a low income residence. Must repair to provide housing for families.

· It was also reasonable to believe the Archdiocese would actually make the repairs – by the time of trial they had.
Valuing cost of repair

· Cost of repair includes labor and materials – ideally a market measure of both should be used.
· However – if a market measure is going to be used, a market measure should be received.

Damaged lawn problem

· D drives his care over P’s lawn destroying the sod. P, a corporate attorney recently on a “stress sabbatical,” decides to repair the lawn itself instead of hire a professional. The replacement sod costs $1,000 – no matter if P does it themselves or hires it out. A profession could complete the job for $3,500 in total labor costs. What should D pay P?
· D definitely owes P the $1,000 for the sod.

· D can argue that the profession rate is a good starting point, but that P’s work is not that of a professional, thus it should be discounted. D can bolster this argument by stating the goal is to avoid awarding P a windfall, and compensating P like a pro. leans towards windfall as it is speculative that P should even be compensated at all for its own personal time when no real money has left P’s hands for the repair. 
· P can argue that while it is not a professional, it will likely take them longer to complete the work; thus, the professional’s rate includes a discount on the hours P will spend, that will roughly come out in a wash. P can support his argument by stating a certain market benchmark is superior to a qualitative reduction based on evaluating P’s ability v. a pro.’s.
Loss of use
· (a) measure can include “loss of use” damages where appropriate / allowed by jurisdiction

	Three ways to measure loss of

	(1)
	Reasonable cost to P of obtaining a temporary substitute (typically FMRV of a substitute)

	(2)
	Amount of additional profit P could have earned absent the injury
· Note – typically only awarded where P cannot reasonably obtain a substitute

	(3)
	Where P was going to rent damaged property, P’s lost rental value


Miller v. Cudahy Co. – temporary damages, measure (2) for loss of use
· Temporary injury to Miller’s land found where Cudahy’s salt mine polluted aquifer that Miller used for crop irrigation. Miller was forced to grow different crops based on lack of water supply. 

· Damages = loss of use of land. Measure of damages = value of crops that could have been grown w/ full water supply – value of crops that had to be grown due to decreased water supply. Note, injunction was also issued to stop pollution.
Damages for appurtenances to land - trees, crops, etc.
· Ditch rules related to temporary v. permanent!
	Severable property – i.e., item with value separate from land
· IF – a separate value of the property can be ascertained; 

· THEN – the proper measure of damages is the separate value - expenses avoided from not having the property
· Do not even consider diminution in value

	Non-severable property

· IF – it is not possible to obtain a separate value;
· THEN – damages = cost to restore OR diminution in value

	Arguing severable v. non-severable

· To determine if the primary value is separate from the land, the purpose for which the item is grown and the use of the land itself are key.


Crops

· Generally considered severable property.

· Damages = (value of crop pre-injury - value of crop post-injury) – expenses saved from not harvesting damaged crop
Shade trees, hedges, ornamental plants
· Generally considered non-severable property.
· (Default) Damages = diminution in value to the surrounding property

· HOWEVER – were P-owner can argue a “special purpose” damages = cost to restore.

· Some courts are willing to accept aesthetics as a “special purpose”

**

· L.A. Specific Example - P-owner’s hedges were purchased as mature hedges to block view of P’s yard from the road. P-owner can argue a special purpose and potentially get damages = the cost to restore mature hedges.
“Commercial value” – distinction in book

· A distinction that property has commercial value largely factors into valuing the property (whether its separate value OR its replacement value for non-severable).
Physical injury damages

	Physical injury damages


	
	Direct loss = general + specific damages
	

	+
	Other loss
	

	-
	Costs avoided
	

	
	TOTAL DAMAGES
	


	General damages
	Pain & suffering
“General” because no special pleading requirement – P&S naturally follows from injury

	Specific damages
	Two types – 
· Medical expenses

· Economic damages – (i) lost wages; (ii) lost earnings capacity

“Specific” because damages are required to be plead with specific proof

	Helpful distinction

· Damages fall in two buckets - pre-trial / future 
· Proof available differs by bucket
· Future amounts are generally required to be reduced to present value


	Goal – bring P back to “level” – i.e., get P back to pre-injury state
· Consider – for pain & suffering, this requires quantifying P’s pre-accident state to assign a value that represents post-accident to pre-accident change
· Difficulty – every person conceptualizes their “baseline” differently, so assigned this substitute is subjective


	Foreseeability – physical injuries caused by D’s conduct must proximately cause harm to the P – i.e., D must be able to reasonably foresee P as a plaintiff and the type of harm P will suffer


Type of award – lump sum v. annuity

· Normative question – how should courts award damage? In one lump-sum amount; as an annuity (i.e., periodic payments received over time)?
	
	Positives
	Negatives

	Lump-sum
	· Easy for courts to administer – i.e., after amount is set, only requires one payment
	· Requires court to discount future values to present – subjective analysis based on several factors

(large chance for error which adds insult to injury for P)
· Injured P is required to “make money last” – i.e., spend wisely; invest wisely to grow for the future 

	Annuity
	· Life expenses arise on a periodic basis – so payments match expenses
· Where D dies pre-life expectancy, D is not required to pay future expenses D never incurs

· If P out-lives life expectancy, can receive compensation for all expenses incurred
	· Difficult for courts to administer as requires supervision to ensure continued payments
· D becomes P’s debtor which adds responsibilities to P to watch D’s compliance


Pain & suffering (general damages)

· A pain & suffering award is a highly fact intensive analysis
· Things a court could reasonably consider
· (1) Pain to be suffered in future

· (2) “Annoyance / inconvenience” related to need for prothesis use
· (3) Lost ability to enjoy specific hobbies
· (4) Lost ability to engage in life milestones – i.e., marry, have children, etc.

· (5) Vague – lost peace of mind and well being

Per diem arguments

· Normative question – in arguing calculation of pain & suffering, should P’s counsel be allowed to introduce a “per diem” calculation – i.e., rate per day * days P is expected to live
	 Types of per diem arguments

	“Pure” per diem
	Simple stating of per day amount * days to be lived

	“Job offer”
	“I am going to offer you a job. There are no days off, no vacations, and no end to any workday. You have to take your work with you everywhere you go. The job is to endure P’s injuries. What would you bargain to be paid to take such a job?”

	“Golden rule”
	“Do unto others as you would have them do unto you. If you were in P’s seat, what would you want to suffer P’s injuries per day?”


	Arguments for per diem
	· It is a necessary framework for the jury

· Life is conceptualized in day long periods – without given jury guidance they will be lost

· Consider – we don’t eat a single meal, we don’t get a single haircut, why should the just have to give one amount for the rest of forever?

· In response to this being testimony by counsel – a judge can adequately explain to the jury what they can consider

	Arguments against per diem
	· This is really the attorney testifying by suggesting a formula – i.e., evidence of evaluating pain & suffering
· Juries are misled by use of the per day analysis and wind up awarding huge amounts based on it

· Falsely assumes that damages are static – i.e., that each day will be the same and that P’s injuries won’t vary


Medical expenses (specific damages)

	P is required to plead and prove medical expenses with specificity (particularity)
· i.e., amount should be based on expenses incurred / expenses actually to be incurred


· Normative question – should the amount of medical expenses P is awarded be “set off” for amounts that P’s insurance will cover?
Collateral sourcing rule
	P’s medical expense damages are not reduced by the amount that will be covered by insurance.
· Collateral source – P should receive full damages from D; any amounts covered under a K between P and 3P collateral payment source are unrelated to D and P’s relationship 


Approaches for determining medical expenses
· Inherent issue – in the American medical system, the amount billed is rarely the amount paid due to insurance. Thus, a market measure of expenses is difficult to determine.
	Majority rule
	P should be awarded the “fair value reasonably necessary” for treatment
· Evidence – amounts billed by a health care provider and amounts paid by insurance are submitted 
· The jury is responsible for determining fair value based on the evidence

	P friendly rule
	Only evidence allowed is the amount the health care provider bills for its services
· There is no inquiry to the amount P pays

	Benefit of the bargain approach
	Recognizes that where P does not pay for insurance, P has paid for no 3P collateral payment source.
· Private insurance – P pays the private insurer. Thus, P is entitled to 3P collateral payment source as an independent relationship

· Gov’t insurance – P has no relationship with a 3P collateral payment source, so P’s medical expenses should only be amounts P actually pays to providers.
· Free services – treated like gov’t insurance, except P’s recovery is actually $0


Present value adjustments and medical expenses
· Generally – amounts awarded for future expenses will be discounted to present value
· Arguable area – if P has medical expenses it knows for certain it will incur, the actual amount of expenses should be awarded 
· i.e., P should not bear interest rate risk on being able to pay these expenses 
· Counter points – 
· This rule might be fine for the immediate short-term (i.e., expenses in the next year); however, impossible to predict 3 years, 5 years from now, so improper as it is too hard to say P will “certainly” incur those expenses.
· The farther away from time zero P is awarded actual amounts – the greater P’s windfall damages will be – i.e., P gets to earn interest on that amount while it waits to spend it

Economic damages (specific damages)
	P is required to plead and prove economic damages with specificity (particularity)

· i.e., amount should be based on income lost

Evidence to be used

· P’s past wages; wages from positions P will likely hold in future

· Expert testimony related to the likelihood of earnings


Economic damages – availability differs for pre-trial loss / future loss

	Pre-trial loss
	Future loss

	· Lost wages
· Diminished earnings capacity between injury and trial
	· Lost wages (but only in the short-term)

· Diminished earnings capacity between trial and the end of P’s working life expectancy

	Evidence

· P’s actual wages pre-trial
	Evidence

· Usual requires expert analysis for what P could have earned

· Analysis is inherently imprecise – P’s calculation must have a reasonable basis


Lost wages v. lost earnings capacity
	Lost wages
	Compensates a P for wage amounts actually lost due to the injury
· Requires proof of what the P was earning pre-trial 
· Pre-trial – amount will be based on P’s actual wages

· Future – for the short term, amount will be based on P’s actual wages that would have been earned (based on pre-trial amount) 

	Lost earnings capacity
	Compensates a P for the reduction in what they could earn without injury v. with injury
· e.g., where a first-year associate is permanently injured such that they can only do clerical work, damages = what they could have earned at a law firm – what they will earn as a file clerk
· Pre-trial – will only be sought where there has been extensive time between injury and trial
· Future – analysis will be a DCF based on estimates of what P could earn in future considering likely promotions / advancement
**

· P is required to establish a reasonable basis for the amount – inherently cannot be too precise
NOTE – no requirement that P be employed to receive lost earnings capacity. So long as they can prove a reasonable basis for future employment, lost earnings can be awarded.


Wilburn v. Maritrans, GP, Inc. – use of expert to justify diminished future earnigns
· Wilburn worked as a tankerman on a ship owned by Maritrans. One day while Wilburn was “coastwise” – i.e., past the point where he could see shore – a wave swept him off board. Assume Maritrans failed to have appropriate safety devices. Wilburn’s left arm was injured such that he can no longer lift it above his head. 
· The next position above tankerman is barge captain. It is fairly common that people move up to barge captain after being a tankerman for 5 years. Tankerman are all part of a union. There is no union for barge captains. Barge captain are required to “go coastwise” in their work. No one will be hired as a barge captain if they refuse to go coastwise.
· Pre-trial, post-accident Wilburn missed 3 months of work rehabbing his arm. Wilburn has since returned to work and can still physically perform him role as a tankerman. Post-accident Wilburn is mentally impaired from going coastwise. The union has ensured that he only gets staffed on jobs where he can see shore. 
· Damages available to Wilburn
· Lost wages – Wilburn should be awarded the 3 months of wages he lost while rehabbing. To prove these wages, Wilburn will need to introduce evidence of his pay rate pre-trial.
· Diminished earnings capacity – Wilburn would likely have moved up to barge captain eventually given 5-year path. However, since he cannot mentally go coastwise or afford to lose protection of the union to ensure that he stays near shore, he won’t be moved up. 
· Wilburn can claim damages = (barge captain salary – tankerman salary) to the end of his work life expectancy discounted to present value.
· At trial, Wilburn will need to demonstrate the salary rates of each position and have a psychological expert testify that he likely won’t recover such that he could go coastwise after a period of time.
Set off for expenses

· Judgement awards P lost wages / lost earnings capacity based on what P is able to prove they would have earned without the injury caused by D
· To determine amount – expenses that P no longer was to incur in actually earning what was lost should be considered
· Example – at the start of P second year of law school, P is hit by a bus. If P’s lost wages / lost earnings capacity is based on a law career, the amount awarded should be reduced by law school expenses P no longer has to pay because they won’t finish. 
	NOTE – generally, only applies to economic damages.
· An award for medical expenses is generally not set off for costs saved.

· e.g., a P that has sustained hospitalizations will not have its award reduced by a weekly groceries amount for expenses avoided as a result of the hospital serving P all meals.
· Policy – don’t be a fucking dick, setting off medical expenses is nickel and dimey to an injured P.


Appellate review of damages
· Damages are reviewed under a “shockingly excessive” standard – i.e., based on evidence, does the amount awarded “shock the conscience”? 
Punitive damages
Overview
	Punitive damages – damages award with purpose:

· (1) To punish the D – smart money, make it “smart” when damages are paid

· I.e., serve a quasi-criminal function

· (2) To warn others against the same conduct – exemplary damages, show others what conduct is completely inappropriate


	Awarding punitive damages

· Specific requirements differ from jurisdiction to jurisdiction

· Trier of fact has discretion in whether:

· (1) Liability for punitive damages exists

· (2) Where there is liability, the amount to be awarded
· Generally – punitive damages available when D acts with: 

· Malicious intent – spite, ill will, intent to injure, or fraud

· Recklessness – utter disregard for rights of others


Entitlement to punitive damages

· Two general requirements for the award of punitive damages
· (1) Derivative claim – finding of liability on underlying claim

· (2) D’s intent in action
Derivative claim
· Punitive damages are a derivative claim – i.e., liability must be established on the underlying claim before punitive damages will be awarded
· Threshold requirement – P must be awarded at least nominal damages to recover punitive damages
· Theory – if no liability on underlying claim, P’s rights cannot have been violated such that punitive damages are justified.

· Minority of the minority approach – P must be awarded compensatory damages (i.e., more than nominal damages) to receive punitive damages

· Theory – punitive damages are serious. To be awarded, there must be compensation for harm caused, i.e., more than just nominal damages - recognition of the existence and violation of a right

Intent in action
· Punitive damages require conduct that has malicious intent or is reckless
· Court should determine whether evidence supports intent before question of (i) liability; and (ii) damage amount goes to the jury. 
· See Cal. Civ. Code § 3294(a) – for punitive damages, conduct must be proved by “clear and convincing evidence” 

· NOTE – malice is not required, i.e., reckless does not mean malicious
· Silverman v. King
· Silverman was dealing baccarat. King placed a $20k bet that paid off. King, in a state of excitement, grabbed Silverman like his arm was a cross-body bag strap and picked him up. Silverman had a rare medical condition that resulted in this action causing serious injury.
· HELD – liability for punitive damages are not available on these facts; question should not make it to the jury. 
· King did not act with malicious intent to injure. Conduct is not considered reckless as a person without Silverman’s condition would not have been injured.
· NOTE – had King been aware of Silverman’s condition, conduct would have been deemed reckless. 

· Buzz the Neighbor (court’s example in Silverman)
· Friend 1, a pilot, decides to fly his plane close to Friend 2’s home to “buzz” his house.
· HELD – question of punitive damages should be submitted to the jury.

· Conduct is reckless as there is a high prospect of danger
Factors that can be considered to determine liability / amount of damages
	(a) Nature and reprehensibility of D’s conduct
	(e) Profitability of D’s misconduct

	(b) Seriousness of the harm resulting from the misconduct
	(f) Relationship between the actual harm and the amount of punitive damages 

	(c) D’s awareness that such harm would result
	(g) D’s net worth – i.e., should “smart”

	(d) The duration of the misconduct, D’s actions once it discovers the misconduct, efforts D made to conceal the misconduct
	(h) Deterrent effect of compensatory damages award / the need to further punish D




Entitlement to punitive damages – Misc.

	Punitive damages and contracts
	Punitive damages are generally not available for breach of K
· Exceptions –

· (i) D was malicious in its breach
· (ii) D’s conduct constitutes an independent tort – e.g., fraud
· NOTE – breach of the fiduciary duty of loyalty can result in punitive damages based on D prioritizing itself in the fiduciary relationship

	Punitive damages and vicarious liability
	Two approaches for holding a principal liable for punitive damages for the conduct of its agent:
· (1) Complicity liability rule – agent’s egregious conduct usually does not extend to the principal 
· Unless:
· Principal authorizes, ratifies, or participates in the conduct
· Principal deliberately retains an agent unfit for the position
· Agent engaged in the conduct while performing a management role and the conduct was deemed within the scope of their employment

· Theory – principal’s intent in action is implicated such that they should also be held liable

· (2) Vicarious liability rule – principal is liable for the agent’s egregious conduct when they act within the scope of their employment
· Theory – principals should hire the right people and adequately supervise them to prevent conduct that results in punitive damages


Limits on punitive damages

Appealing punitive damages

· Appellate courts will not set aside an award of punitive damages unless the award is:

· Excessive
· The result of passion or prejudice
State procedural limits

· States use one or a combination of the following safeguards to ensure that punitive damages stay in check
	Showing of liability pre-pleading
	Before P can plead for punitive damages, P must make a prima facie showing of liability

	Showing of liability pre-financial inquiry / introduction of financial evidence
	Before P can take discovery of / introduce evidence of D’s financial condition, P must make a prima facie showing of liability
e.g., Cal. Civ. Code § 3295 – on motion in limine and for good cause, court may grant protective order requiring P to make prima facie case for punitive damages before introducing evidence of D’s financial condition

	Clear & convincing evidence
	P must demonstrate liability by clear and convincing evidence
· e.g., Cal. Civ. Code § 3294(a)

	Bifurcated / trifurcated proceeding
	Generally - Punitive damages are proved in a separate proceeding
· Bifurcated- separated proceeding includes both liability for and amount of punitive damages

· Trifurcated – two separate proceedings are conducted, one for liability for punitive damages, another for the amount of punitive damages 
In these cases, evidence of D’s net worth / ability to pay is not allowed to be introduced until decision about amount

	Ceilings
	State has a cap on the amount of punitive damages

	Award to state
	State makes a portion of the award payable to the state as opposed to the P


Constitutional limits
· S.C. has held there are SDP and PDP limitations that limit excessive punitive damages awards

· S.C. has rejected challenges based on 8th amend. cruel and unusual punishment

SDP
	SDP Limits on Punitive Damages
· Three guideposts for courts in awarding punitive damages
· (1) The degree of reprehensibility of the D’s misconduct

· (2) The disparity between the compensatory damages amount and punitive damages amount – expressed as a ratio
· I.e., lopsidedness in ratio of amount awarded for actual harm / amount that might have been awarded based on potential harm and the punitive damages amount
· (3) The difference between the punitive damages award and civil penalties authorized / imposed in comparable cases (i.e., statutory penalties)


‘(1) Degree of reprehensibility

· S.C. calls it the most important indica of punitive damages

· Factors

· Harm caused being physical v. emotional – physical is usually more deserving

· Tortious conduct showed recklessness or disregard for health and safety of others

· Target of the conduct was financially vulnerable

· Conduct involved repeated action v. an isolated incident
· Harm was not the result of an accident, but was from malice, trickery, or deceit

· Harm that can be considered 
· (1) To determine amount, only D’s conduct directed at the P can be considered 

· (2) To establish a pattern, evidence of D’s egregious conduct must be related to the harm in the underlying claim – i.e., D is not on trial for poor character
‘(2) Disparity between compensatory damages and punitive damages 
· Always a Fs & Cs review

· HOWEVER - a single digit ratio is “preferred” 
· BUT - a larger ratio is acceptable for cases of extremely egregious conduct
· NOTE – reasoning is different where total amount of punitive damages is not in itself excessive, especially in light of the nature of the D

· Example
· (1) $1m in compensatory and $145m in punitive is a 1:145 ratio. Would require extremely egregious conduct to be justified / is almost impossible to justify. 

· (2) $1k in compensatory and $145k in punitive is a 1:145 ratio. However, if the D was a deep pocket corporate defendant, court might be more willing to sustain the award.
· Mathias v. Accor Economy Lodging, Inc. – 7th Cir. allowed a $5k compensatory and $186k punitive damages award (approximately 1:37 ratio) where Motel 6 continually rented rooms to guests that it knew for certain had beg bugs. Further, Motel 6 delayed from taking corrective action despite being aware for months of bed bug issue. 
PDP
	· Jury instructions
· Court has held instructions that sufficiently convey policy behind punitive damages are sufficient PDP

· e.g., Ala. instructions that S.C. has deemed sufficient

· (1) punitive damages are to punish D and deter D and others from similar

· (2) Jury could choose not to impose punitive damages

· (3) Jury should consider character and degree of wrong in determining punitive damages liability and amount

· Judicial review
· Court has struck down laws / state constitutional amendments precluding judicial review of punitive damages awards
· e.g., Or. amended its constitution eliminating judicial review of punitive damages. 

· HELD – the amendment was a violation of PDP. Even with good jury instructions, there must be a procedural backstop to review the grant of awards.


Case examples

State Farm Mutual Auto Insur. Co. v. Campbell

· Campbells, State Farm customers, were involved in a three-car crash with two other single occupant vehicles. Campbells were unscathed, driver of one was killed, driver of the other was permanently disabled.
· State Farm provided representation for Campbells. Rejected the injured parties’ offer to settle for Campbells’ policy limit - $50k, State Farm took the case to trial.
· Verdict - jury returned a verdict well in excess of policy limits. 
· State Farm had originally agreed to cover any excess above policy limit; however, after trial told Campbells they were responsible. State Farm eventually ended up paying, but it took several months and Campbells had already starting making lifestyle changes to satisfy the liability owed to the other drivers. 

· Campbells bring suit against State Farm for bad faith insurance practices, fraud, and IIED

· Campbells introduced evidence of State Farm’s nationwide practice that evidenced a refusal to settle claims at the policy limit when that was more than fair value. 
· Jury returned verdict of $2.6m in compensatory, $145m in punitive. Trial court remitted damages to $1m compensatory and $25m in punitive. 
· State Farm appeals all the way to S.C.

· HELD

· (1) Degree of reprehensibility
· State Farm’s conduct is worth of punitive damages and national policies should be reformed; however, evidence does not support this award.

· Only State Farm’s conduct concerning Campbells can be considered for the award amount – however, nationwide policy can be introduced to establish a pattern.
· (2) Disparity between compensatory damages and punitive damages.  

· A single digit ratio is “preferred” – here 1:25 ratio is large.
· This is especially the case given that Campbells were not physically harmed by SF’s conduct – what the award was really for was emotional distress in the months SF refused to pay.

· (3) Difference between punitive damages and civil penalties
· Utah’s civil fraud penalty is only $10k. $10k v. $25m is clearly a lot different potentially showing $25m is excessive. 
Nominal Damages

	Nominal damages
	Damages that are a recognition of the violation of a legal right
· Nominal damages are “in name only”

· Essentially – the common law analog to declaratory relief – instead of the court “declaring” the party’s legal right has been violated, the court will award the party $1 in damages denoting the violation 


Availability

	When nominal damages are available
	When nominal damages are not available

	· Cases where the rights involve are important enough to justify litigation despite losses being difficult to assess
· Civil rights

· Failure of procedural due process
	· Where the wrong requires loss or injury as an element of liability
· Negligence – “harm” is a required element

· Antitrust – proof of injury is a required element


Real reason for nominal damages

· The award of some legal damages is a predicate for – 

· (1) Seeking the recovery of attorney’s fees

· (2) Seeking punitive damages
Coercive remedies
· Injunctions
· Settlement power

· Permanent injunctions

· Interlocutory injunctions

· Substantive requirements

· Procedural requirements

· Injunction bonds

· Appealability of interlocutory relief

· Challenging pre-appeal interlocutory relief

· Specific performance

· Absolute bars to specific performance

· 5 Factors for Specific Performance

· UCC Buyer’s Specific Performance

· Defenses to coercive remedies

· Overview

· Laches

· Estoppel

· Unclean hands

· Unconscionability

· Contempt

· Determining the type of contempt

· Criminal contempt

· Civil contempt

Injunctions

	Injunctive relief – court order design to prevent future harm to a P by controlling D’s future behavior


	Extraordinary remedy 

· Injunctive relief is an “extraordinary” remedy – backed up by the court’s contempt power – i.e., disobey the court order = held in contempt

	Categories of injunctive relief

· Prohibitory - e.g., do not trespass

· Mandatory – e.g., perform your obligations under the K


	[image: image2.png]TEMPORARY
RESTRAINING
ORDER

PRELIMINARY PERMANENT

INJUNCTION INJUNCTION






	Types of injunctive relief
	Required showing

	Temporary restraining order (“TRO”)
	A brief stop-gap measure for truly urgent situations 

· FRCP limits a TRO to being 14 days at most
	· Irreparable harm pre-preliminary injunction hearing

	Preliminary injunction
	A measure to avoid the likely irreparable harm while waiting for trial
· Supported by a better evidentiary record that a TRO
	· A likelihood of success on the merits
· A likelihood of eventual irreparable harm

	Permanent injunction
	Not time driven – a court order after a full trial on the merits

	· Actual success on the merits
· Actual irreparable harm

	NOTE

· The type of irreparable harm shown at the TRO stage may differ from the preliminary injunction & permanent injunction phase
· A TRO stops harm between the day it is sought and the preliminary injunction hearing
· A preliminary or permanent injunction is focused on long term harm & mitigating harm that has already occurred


Settlement power

· Where a permanent injunction is the main remedy sought at trial, the key piece of trial is frequently at the preliminary injunction phase
· Consider – D wants to continue with its current conduct / planned future conduct. P wants to enjoin D from continuing with that conduct.
· THUS – if P is granted a preliminary injunction, P has all the bargaining power in settlement
· I.e., the court has ruled that P is likely to win at trial; thus, if D really wants to continue its conduct, D needs to settle pre-trial by bargain with P such that P won’t seek a permanent injunction
Permanent injunction

	Permanent injunction requires**

	(1)
	Success on the merits

	(2)
	Inadequate remedy at law

	(3)
	Irreparable harm

	(4)
	Balance of hardships favors granting injunction

	(5)
	Public interest does not disfavor granting injunction

	**NOT the test for TRO / preliminary injunction


Conceptualizing (2) Inadequacy of remedy at law / (3) Irreparable harm
· Some jurisdictions combine (2) / (3) to make a four element analysis
· Inadequacy of remedy at law - money damages won’t adequately compensate the P

· Two ways to view
· (a) Four element - Irreparable harm = inadequate remedy at law – i.e., the harm cannot be repaired with money damages

· (b) Five element - Irreparable harm means “great or serious” harm – it is a separate inquiry from inadequacy of remedy at law
(2) Inadequacy of remedy at law
· Common arguments as to why a remedy at law is inadequate
· (1) Future harm is continuous / would require multiple suits to address
· (2) Damages are too speculative to be calculated
· (3) A damages award is worthless – i.e., D is insolvent, so a damages award is really no remedy at all

· (4) The right D has infringed cannot be vindicated with damages - e.g., constitutional right, civil right

· (5) P has special circumstances that create a need for a “specific” remedy as opposed to a “substitutionary” remedy
· Property is unique

· There is no replacement market
· Property has special meaning to P

Future, continuous harm requiring multiple suits
	D’s conduct that P finds harmful must carry into the future and be continuous

	Future
· Requires proof that the D’s conduct is not a one-time occurrence that is complete and finished

	Continuous

· Either a constant or a repeated occurrence

	Issue with multiple suits 

· Consider - P could wait until each occurrence of D causing harm then file a separate suit for money damages after each occurrence. 

· However, this is a waste of judicial resources – thus, the need for multiple suits means a remedy at law is inadequate. 


Thurston Enterprises, Inc. v. Baldi – difference between future & past harm
· Thurston owns the land next to Baldi’s drive-in movie theatre. To commercialize its property, Thurston needs to drive some large trucks across Baldi’s lot. Baldi grants Thurston an easement to use a specific roadway that passes in front of the screen on the drive-in lot. Thurston’s trucks are too large for the roadway. While turning onto the roadway the trucks wiped out several speakers in the front row. From hanging over the roadway they also tore up the pavement.
· ANALYSIS

· Baldi could seek a permanent injunctive preventing Thurston from future use of the roadway. 
· Baldi, however, would not be awarded injunctive relief related to repair of the speakers or roadway. In this case, the damage is done. The court will force Thurston to compensate Baldi for the damage caused but won’t order Thurston to fix it itself. 
Wheelock v. Noonan – multiple suits leading to inadequate remedy
· P owns a lot that is unoccupied. D asks P if he can store rock on that lot to be removed in 3 months. P agrees. D covers the entire lot, then fails to remove his rocks after 3 months has expired. P sues 5 months after the 3 months expires.
· ANALYSIS – injunctive relief is appropriate as D is a continuous trespasser on P’s lot requiring P to bring multiple suits for damages to fully vindicate its rights. 
· P could seek damages for the 5 months D has trespassed. However, D is still trespassing. So P will be required to bring an additional suit in the future to fully vindicate its rights once D has left P’s property. 
Why court cares about there being a remedy at law
	· Injunctive relief is supported by the court’s contempt power – i.e., court has to stay involved to enforce the order

· For a remedy at law, once the court hands down the money judgement, its role is over

· Thus, courts want to ensure ordering coercive relief is actually necessary


(3) Irreparable harm

· Two view of irreparable harm
· (a) Irreparable harm = inadequate remedy at law – i.e., the harm cannot be repaired with money damages

· (b) Irreparable harm means “great or serious” harm – it is a separate inquiry from inadequacy of remedy at law

· In addition to the harm being irreparable – it must be imminent / ripe such that P’s legal rights are presently going to be violated

Imminent / ripe

	Imminent
	P is required to show harm is real - not merely a remote chance or speculative

	Ripe
	P is required to show there is a real danger the conduct sought to be enjoined will occur. 


Almurbati v. Bush

· Bahraini nations were held captive by the U.S. gov’t at Guantanamo Bay. They believed the U.S. gov’t was going to transfer then to the Bahraini gov’t. They (likely accurately) feared they would be tortured if they were transferred. Despite news stories indicating evidence that the U.S. gov’t was going to transfer the captives, the U.S. gov’t denied having a plan to do so. Captives lacked evidence apart from news stories to indicate transfer was going to happen.
· HELD – no permanent injunction should issue as there is no imminent future harm – i.e., future harm is speculative at this point.  

· NOTE – given the gravity of the irreparable harm at issue, a TRO for sure and likely a preliminary injunction would be awarded pending a full trial. 
Applying (b) – Great or serious requirement

· Where irreparable harm is required to be “great or serious” – courts use it to avoid issuing injunctions for trivial rights violations
Canine crossing

· P-homeowner gets annoyed that D-neighbor’s dog keeps crossing its yard. If P brings an action to enjoin D from allowing its dog to cross P’s yard, the court will deny the injunction on the grounds that the harm is trivial. 

· Trivial because P is not preventing from using and enjoying its property.
Applying (a) – Irreparable = inadequate remedy at law
K-Mart Corp. v. Oriental Plaza, Inc.
· K-Mart leases space from OPI. Before entering the lease, K-Mart had concerns about future construction interfering with its parking, causing increased traffic congestion effectively preventing customer access to its store, and blocking its sign from being visible from the main road in front o the shopping center. To alleviate K-Mart’s concerns, OPI agrees to approve all future construction with K-Mart.
· OPI sends K-Mart plan set A for approval. K-Mart refuses to approve as the plans make everything K-Mart was afraid of occur. OPI revises and sends plan set B. K-Mart approves. OPI begins construction and mistakenly sends their builder plan set A. It is 11 weeks into the 15 week job when K-Mart finally realizes the wrong plan set was used.
· HELD – a preventative injunction enjoining OPI from completing construction with plan set A and a mandatory injunction requiring OPI to tear down the parts that infringe on K-Mart’s lease is appropriate here. 
· K-Mart has no remedy at law as its damages are too speculative. Too hard to determine how much K-Mart would lose in sales from the parking congestion or the decreased visibility of its sign. 

· Further, the harm to K-Mart would be continuous as once the construction is in place, K-Mart’s parking lot is congested and the sign is no longer visible. So, K-Mart would have to bring successive damages actions to fully vindicate its rights under the K.
Suits for nuisance 
· Courts frequently enjoin nuisances where they cause loss of the use or enjoyment of property.
· HOWEVER – to find irreparable harm (no matter the view), courts require the nuisance to be more than “slight” – i.e., must seriously divest P of its property right.
· Side issue – be weary of instances where P “comes to the nuisance.” In these instances, P could be said to have consented to incurring the nuisance meaning there is no underlying liability. 
(4) Balance of hardships favors granting injunction
	Balance of hardships

· Do the benefits of the injunction to the P outweigh the burden it imposes on D?
· NOTE – not necessarily a head to head fight, the benefit to P may be different than the burden to D

	Two considerations

· (1) Is issuance of the injunction overall appropriate?
· (2) Is the scope of the injunction appropriate given the benefits to P v. burdens to D?

· Note – scope questions most frequently arises where the conduct D is engaged in is not unlawful “per se”


Galella v. Onassis
· Galella is paparazzi following Jackie Onassis and her children. Onassis alleges that Galella has been jumping out from behind things to get photographs, screaming at her and the children, and generally being a nuisance. Onassis brings suit against Galella claiming violation of her right to privacy and IIED.
· ANALYSIS

· Onassis has no adequate remedy at law. Galella’s conduct cause a continuous fear of emotional disturbance such that the harm is constant. Further, Galella’s conduct is ongoing, he admits he has no intention of stopping it. Thus, Onassis will be forced to bring successive suits. 
· However, Galella’s conduct is not per se illegal. There is not law against jumping around like an idiot or taking pictures.
· Solution – fashion the scope of the injunction in such a way that Onassis finds relief, but Galella can carry on appropriately – e.g., here, impose a minimum foot limit for certain areas were Onassis is entitled to privacy (i.e., around home), impose a requirement that Galella cannot sell photos of Onassis without her consent.
(5) Public interest

· Three situations the public interest arises
· (1) Government is a party
· (2) Both parties are private but relief will indirectly affect the community at large
· (3) Tribunal integrity
· NOTE – all situations are Fs & Cs specific.
Gov’t is a party

· Where national defense is at issue, public interest usually favors doing whatever supports a strong national defense
Private relief affects the community at large

· Situation – occurs where the result between the two private parties bleeds into the community at large 
Graham v. Cirocco
· Graham is a specialty surgeon in the K.C. area. Its business is overbooked because it is the only surgeon of this type in the area. The surgeon type is a necessary service and there is a much higher death rate if a general surgeon performs this type of surgery. 
· To solve overbooking, Graham hires Cirocco who moves from N.Y.C. to K.C. Cirocco’s employment agreement includes two non-compete clauses: (1) no solicitation within a 150 mile radius; (2) no opening an office that services a hospital within 25 miles from Graham’s location. Cirocco breaches its employment agreement and quits – (1) opens an office next to Grahams; and (2) begins servicing local area hospitals. Even with Cirocco, Graham has more patients than it can handle.
· Graham sues Cirocco seeking a prohibitory injunction consistent with the non-compete clauses.

· HELD
· An injunction should issue; however, it should still allow for Cirocco to operate in the area. Public policy disfavors the non-compete clause as it stands due to limiting access to healthcare in the community. Specifically, Cirocco should still be able to work in the hospitals; however, Graham should be able to stop Cirocco from advertising / soliciting business.
· NOTE – if the area had an adequate supply of doctors such that there would be no harm to preventing Cirocco from operating in the market, the court would have granted Graham what is asked for. 
Boomer v. Atlantic Cement Co.

· Atlantic Cement began operating a cement plant in a small town. Its plant employed a majority of the town with most of the other employment coming from worker who provided services to Atlantic. Boomer lived on property near the plant. Boomer lived on this property before Atlantic constructed its plant. Boomer’s property was polluted with a thick layer of rock dust from the plant. Boomer sues seeking damages and to enjoin Atlantic from operating. 
· HELD 
· Injunction should issue; however, it can be vacated if Atlantic pays permanent damages to Boomer allowing it to relocate. 
· Atlantic should not be allowed to prevent Boomer from living on its property; however, given the public interest in Atlantic operating, there should be a way for it to move forward.
Tribunal integrity

	Three considerations (non-exclusive)

	‘(1) Does the injunction invest one party with unequal bargaining power?
· Courts will not grant injunctive relief where the party seeking it does not truly want the relief, rather they want a bargaining chip
· Example – A corporation comes into an economically depressed area to build a large factory. The neighboring landowner sues to enjoin construction on grounds the corporation violated an easement on the edge of the landowner property.
· The court may not grant relief if it determines the landowner truly wants a bargaining chip to use in settling the dispute with the corporation.

· Instead, the court will determine an appropriate measure of damages and award those damages to the landowner (see Boomer).

	‘(2) Can the court effectively enforce the injunctive relief it grants?
· Does the court have jurisdiction to enforce the injunction?

	‘(3) Did the D deliberately infringe on P’s rights under the assumption a court wouldn’t help the P in equity later?
· The court will use its equity jurisdiction to vindicate P, even if their case is a little shakey.


Interlocutory Injunctions
· Introduction

· Substantive requirements

· Traditional test
· Alternative test

· Procedural requirements

· Injunction bonds

· Appealabilty of interlocutory relief

Introduction
	Interlocutory Injunctive relief – 
· Expedited relief for a limited, short term

· Available in special circumstances when a P needs immediate court action to avoid irreversible losses while waiting for the trial on the merits

· Given before a final adjudication on the merits of the case
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	Types of interlocutory injunctive relief
	Required showing

	Temporary restraining order (“TRO”)
	A brief stop-gap measure for truly urgent situations 

· FRCP limits a TRO to being 14 days at most
	· Irreparable harm pre-preliminary injunction hearing

	Preliminary injunction
	A measure to avoid the likely irreparable harm while waiting for trial

· Supported by a better evidentiary record that a TRO
	· A likelihood of success on the merits

· A likelihood of eventual irreparable harm

	NOTE

· The type of irreparable harm shown at the TRO stage may differ from the preliminary injunction & permanent injunction phase

· A TRO stops harm between the day it is sought and the preliminary injunction hearing

· A preliminary or permanent injunction is focused on long term harm & mitigating harm that has already occurred


	Concept of the “last uncontested status”

· “Last uncontested status” - where the harmed party was comfortable
· What interlocutory relief does – preserves the “last uncontested status” to prevent irreversible harm before a full trial on the merits where the court will determine if the harmed party can permanently maintain that status under court order
· Consider – without interlocutory relief, D’s conduct may turn P’s claim into an action for damages as opposed to coercive relief
· AND – we want to avoid giving a “substitutionary” remedy is a “specific” remedy is possible


EXAM TIP!
· Question – should the TRO that has issued be dissolved? Can a preliminary injunction be prevented?
· Approach to answer

· First – address procedural deficits, where shown the court will have to reconsider the TRO
· Second – move to attacking substantive requirement
· Success on the merits – scope of the order
· In attacking substantive requirements, consider the scope of the order
· Meaning - facts will likely be a situation where the D’s conduct is not “per se” unlawful; thus, consider an argument about revising the order’s scope to strike a balance between P and D’s rights
· e.g., “P’s requested injunction will likely fail on the merits as it is overly broad; however, an injunction with a revised scope could succeed”
Substantive requirements
· All about the “likelihood”
	
	Permanent injunction requires
	Interlocutory injunction requires

	(1)
	Success on the merits
	Likelihood of success on the merits

	(2)
	Inadequate remedy at law
	- N/A – show irreparable harm pre-next step -

	(3)
	Irreparable harm
	Likelihood of irreparable harm

	(4)
	Balance of hardships favors granting injunction
	Balance of hardships favors granting injunction

	(5)
	Public interest does not disfavor granting injunction
	Public interest does not disfavor granting injunction


	Inadequate remedy at law and interlocutory injunction

· Less about showing inadequacy of remedy at law; more about proving irreparable / irreversible harm before the next step in the adjudicative process is reached if the “last uncontested status” is not preserved


Irreparable harm – pre-next stage of adjudication

	· WHERE – the infringement on rights has already occurred; 

· AND – that infringement won’t get worse or repeat before trial; 

· THEN – no interlocutory relief should issue


· Interlocutory injunctive relief - goal = preserve the “last uncontested status” until the next stage of the adjudicative process is reached
· However – not possible / practical in all situations
· Consider – neighbor’s fence and a property line dispute. Fence is built while aggrieved property owner is on vacation.
· The aggrieved owner could bring an action for trespass seeking injunctive relief; however, since the fence is already up, it does not make sense to tear it down pre-full trial on the merits. 
Irreparable harm pre-next stage of adjudication
· Ride the Ducks of Philadelphia, LLC v. Duck Boat Tours, Inc.
· DBT violated of an exclusive license agreement RTD held with the City of Philadelphia for use of a ramp to access a waterway. 
· TRO / PI both issued - irreparable harm = RTD’s loss of customers pre-next stage of the adjudicative process – i.e., as a result of DBT’s operating in violation of RTD’s exclusive license agreement, RTD’s would lose customers and market share.

· Tim Doherty Assoc., Inc. v. Saban Ent., Inc. 
· Saban is the creator of Mighty Morphing Power Rangers (“MMPR”). Pre-creation of MMPR, Saban was only moderate successful. In order to publish his work, entered into a long-term publishing contract with TDA. Contract gave TDA the right to publish Saban’s current and future work – i.e., volume play for TDA / gamble on Saban’s future. TDA’s compensation to Saban reflects its volume play / gamble. Also beneficial for TDA as having the catalogue of Saban’s titles was the key to its customers purchasing other titles.
· Once Saban creates MMPR, no longer needs long-term publishing deal – many publishers are clamoring to work with Saban. TDA brings suit to enforce its exclusive publishing rights.
· PI should issue – irreparable harm = loss of a unique opportunity that is difficult to quantify. If Saban publishes MMPR books with someone else, TDA’s sales will suffer; however, hard to say exactly how much considering Saban’s work will generate tag along sales.
· Consider – if interlocutory injunction did not issue, TDA’s sales might be affected, but at the later trial a court may say no damages due to affected sales being impossible to prove with certainty. Better to preserve TDA’s rights now then allow harm that is non-quantifiable such that it is non-compensable later.
Traditional v. alternative test for interlocutory injunctions
	Traditional v. alternative test
· Traditional test - views likelihood of success on the merits & balance of hardships as their own check boxes
· Alternative test - views likelihood of success on the merits & balance of hardships on a sliding scale
· Where likelihood of success on the merits is high – the balance of hardships need only tip slightly in the P’s favor.
· Where the balance of hardships is decidedly in favor of P – likelihood of success on the merits can satisfied so long as there is a “serious question” raised by P’s claim


	WARNING – Winter v. Nat’l Res. Def. Counsel (2008)
· S.C. held that the alternative test still requires - a likelihood of irreparable harm

· Meaning – a possibility of irreparable harm is insufficient for the interlocutory injunction to issue


Example

	Township of Riverdale
· Riverdale is a quaint stop along a two lane highway. Town has an old R.R. depot at the end of its main street that attracts visitors. The depot is 125 years old and no longer operational; however, the R.R. still maintains the premises. As part of cost cutting, the R.R. decides it will raise all its non-operational buildings starting on July 15. 
· Riverdale learns of this plan on July 7 and the town counsel passes a “landmark” ordinance prohibiting changing the look of 100-year old property without counsel permission. The counsel’s attorney who helped draft the ordinance tells the counsel that the ordinance is highly unlikely to withstand a constitutional challenge.
· If Riverdale seeks interlocutory injunctive relief to prevent raising the depot pre-trial to determine the viability of the “landmark” ordinance, should it get the relief it seeks?

	Traditional test

· Success on the merits – based on counsel attorney’s analysis, there is not a likelihood of success, box not checked.
· Irreparable harm – definitely exists. Once the building is raised, its gone.
· Balance of hardships – the harm to Riverdale is serious; especially compared to the R.R.’s hardship of having to wait to raise the non-operational building for a few months. 
ANSWER – do not issue – cannot show success on the merits.
	Alternative test

· Irreparable harm – see analysis in traditional test. Definitely a likelihood of harm based on the building being gone once raised. 
· Success on the merits / balance of hardships – despite the likelihood of success being low, the likelihood of irreparable harm is incredibly high such that the balance of hardships tips decidedly in favor of P. Thus, could argue injunction should issue. However, R.R. could assert that while there is some existing question, it is not a serious question based on precedent such that the injunction should not issue. 
ANSWER – likely should issue; however, not definitely should issue – the balance of hardships tips decidedly towards P, but it is debatable as to whether the questions are serious. 

	Exam Tip! – final line of the analysis above about the alternative test could bring in preservation of last uncontested state being necessary to allow a solution that wins for both parties. 

· “If I was the judge, I would issue the TRO / preliminary injunction. Issuance would give the Riverdale counsel more time. Thus, the time mixed with the increased bargaining power that results from a preliminary injunction in pre-trial settlement may allow Riverdale to find the money to purchase the building which (1) takes it off the R.R.’s hands as an obligation; and (2) allows the town to keep it. Thus, even though the legal standard is somewhat shaky, preserving the last uncontested may be in everyone’s interest. So, I would take the chance that I get overturned on appeal.”


Procedural requirements

	Comparison of TRO to Preliminary Injunction (FRCP based)

	
	TRO
	Prelim. Injunction

	Notice
	Can be issued without notice where – 
· Specific facts in the complaint / an affidavit show irreparable harm

· Movant’s attorney certifies in writing any efforts taken to given notice and reasons why notice can’t be given without the movant suffering irreparable harm
	Adverse party must have notice

	Duration
	Max 14 days
· Can be extended for an additional 14 days for good cause (or longer w/ consent from adverse party)

· Motion to dissolve can heard on 2 days’ notice
· Court will generally re-arrange its trial calendar to schedule the hearing on motion for preliminary injunction ASAP
	Can last for the duration of the period between issuance and trial

	Appealability
	Not appealable
	Immediately appealable


TRO – issued without notice

· Threshold for issuance without notice is high
· Issuance without notice is disfavored by courts – the adversarial process only works if both parties are present
· The attorney will need to put in writing why there is a significant hurdle to giving notice and why that hurdle cannot be cleared before the irreparable harm results
· Constitutional issues
· Courts take real precaution before issuing injunctive relief that potentially infringes on Constitution rights (especially Freedom of Speech)
· General view – injunctive relief that infringes on a Constitutional right must be narrowly tailored to avoid a specific harm
· Narrow tailoring does not usually result on an ex parte motion – better where both parties present
	When an ex parte TRO is likely to be issued

	(1)
	Adverse party cannot be found
	The identity of the adverse party is either – 

· (i) unknown; or 

· (ii) they cannot be located in time for the hearing on motion for TRO

	(2)
	Immediate irreparable harm
	The irreparable harm to P is so immediate that it would be worthless to wait until the D was notified and given an opportunity to be heard

	(3)
	Giving notice would undermine action
	Very, very narrow
· Ex parte TRO issued where P has evidence notice to D will lead to D destroying the evidence P needs to prove its case
· e.g., copyright infringement 


Preliminary injunctions – evidentiary hearing
· Where essential facts are in dispute, an evidentiary hearing is required
· However, if there are no factual issues in dispute, the court can use a paper record in issuing a preliminary injunction
Injunctions bonds

	Purpose of the injunction bond

· Assures that D will be compensated for any losses occasioned by TRO / preliminary injunction in the event that P does not prevail on its underlying claim at the full trial on the merits

· Essentially – the bond is P insuring it believes the court would be correct to issue the interlocutory relief
· The judge, who’s discretion decides if the TRO / preliminary injunction issues, has immunity, so we ask the requesting party to step in 

· Practically – serves as a check on the zeal of the moving party


	FRCP 65(c) - Security
· The court may issue a PI or TRO only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained.

· The U.S., its officers, and its agencies are not required to give security.


Recovery under the bond

	Rule – so long as P sought the injunction in good faith, D’s damages are capped at the amount of the bond
· Meaning – it is within the court’s discretion to award damages in excess of the bond; however, P would need to be found to have brought its claim in bad faith 

	For D to recover

· D must prove its actual damages to a reasonable certainty – like always
· D must prove that those damages were incurred because of the injunction
Instances where recovery should be denied
· D fails to mitigate damages

· P is indigent and would be severely harmed by paying D damages
· Fs & Cs that do not favor awarding damages

Good faith in seeking injunction

· All suits should be sought in good faith
· Thus, whether P sought the injunction in good faith is not a factor in whether to award damages under the bond


Amount of the bond
	Rule – the bond amount is an amount that the court considers proper – i.e., at the discretion of the trial court

· However – the enjoined party can move to increase in the bond amount.

	Per the damages recover rule (above), D is incentivized to request an increase where it believes the amount that the court considers proper won’t make it whole

· NOTE – if unhappy with the trial court’s final decision, D should appeal given that its damages are almost always capped at the amount of the bond


Rule of thumb 
· The trial court should err on the side of setting the bond way, way too high
· Per recovery rules, D is required to prove its damages. Thus, setting a large bond does nothing but make all of D’s actual damages available to it.

· Visualizing 
· The bond should be a full glass. How much D gets to suck out of that glass with its straw depends on what it can prove with certainty later if it is determined that P cannot succeed on the merits.
Waivability

· “Open bond” - The court can allow the TRO / preliminary injunction to issue without a set bond amount – i.e., sky is the limit - where P is a financial stable entity such that there are no questions about ability to pay

· e.g., P is a deep pocket corporate party
Coyne-Delany Co. v. Capital Dev. Bd.
· Capital Dev. Bd. contracted with C-D to replace fixtures in its prisons. Some of the fixtures C-D installed where faulty and the replacement ones they installed did not work either. Capital Dev. Bd. then re-bid the work, taking it away from C-D. Two days before the bid was set to open, C-D sought and obtained a TRO against the Capital Dev. Bd. re-opening the bid. Capital Dev. Bd. sought a $50k bond; however, the trial judge set the bond at $5k stating the delay till the PI hearing would only be one week. One week later, the trial judge issued a preliminary injunction against Capital Dev. Bd. re-opening the bid and refused to increase the bond. 

· Shortly after, the state law precedent that led to C-D’s success on the merits at the PI stage was reversed. Capital Dev. Bd. appealed the issuance of the preliminary injunction, and it was overturned. Capital Dev. Bd. then re-opened its bid and awarded a new contract at $56k premium. Capital Dev. Bd. then moved for the trial court to award it $56k for being wrongfully enjoined as well as statutory costs of $523 (filing fees, etc. related to seeking the damages award). Trial court refused to award Capital Dev. Bd. anything on account of C-D seeking the injunction in good faith.

· HELD on appeal

· (1) P’s good faith is irrelevant in determining whether to award damages based on the injunction bond. All suits should be brought in good faith.
· (2) D’s recovery is almost always limited to the bond amount. Here, if D was unhappy with the trial court’s decision, D should have appealed the bond amount to a higher court.
· (3) Case should be remanded – D awarded the new K at a premium; however, the trial record on the damages award does not indicate whether the premium in the new K was as a result of the injunction being issued. For D to recover damages, D will need to prove the increase was because of the injunction. 
Appealability of interlocutory relief
	TRO
	Grant or denial is not appealable
· Practically, does not need to be since it only lasts until the preliminary injunction hearing

	Preliminary injunction
	Grant only is immediately appealable in federal courts (and most state courts)


Classifying as TRO v. Preliminary Injunction

	“A rose by any other name would smell as sweet.”

	Determining whether the court order is a TRO or a preliminary injunction = substance > form

Test for making determination = purpose and effect

	Purpose 

· Purpose of TRO is to preserve the last uncontested state pending preliminary injunction hearing
· Thus – where TRO mandates affirmative relief that disrupts the last uncontested state, it can be immediately appealed 
Effect
· TRO is supposed to be a stop-gap, temporary measure until a hearing can occur on a more full record
· Thus – where the effect of the TRO is somewhat permanent – i.e., lets the monkey out of the bottle – it can be immediately appealed

	Practically

· TRO is immediately appealable in the following situations

· (1) TRO mandates affirmative relief disrupting the last uncontested state
· (2) TRO has a permanent effect – i.e., will cause serious, perhaps irreparable consequences

· (3) Court’s order does not respect the time limitations imposed by the applicable Rules of Civ. Proc. & the time limitation has expired


Affirmative relief disrupting last uncontested state

· Hope v. Warden York Cnty. Prison
· Apr. 3, 20 immigrant detainees file a claim seeking injunctive relief for release due to COVID health risks & move for TRO directing their immediate release. Apr. 7, the Dist. Ct. grants the TRO. That same day, the gov’t moved for a stay of the TRO and for the trial court to reconsider. Apr. 10, gov’t’s motion to reconsider was denied. The gov’t immediately appealed the TRO.
· HELD – despite the general rule that TROs are not appealable, this TRO lacks the purpose of preserving the last uncontested state and its effect is not a temporary stop-gap, thus it can be challenged.
· The last uncontested state was incarceration. This order changes that pending preliminary injunction hearing.

· Further, this TRO does not have the effect of a temporary stop-gap. Its effect is more permanent as once the detainees are released, they cannot easily be re-detained. 
Does not respect time limitation
· Practically

· WHERE - TRO extends past its time limit; 

· AND – the adverse party has not consented to the extension; 

· THEN – the “TRO” becomes appealable as a preliminary injunction

· Extending past its time limit

· There are two potential time limits – 

· (1) 14 day period – time set in the original TRO 

· (2) 28 day period – where the court extends the original TRO for good cause

· How does a TRO extend past its time limit?

· The court continually extends the date for the preliminary injunction hearing

Challenging pre-appeal injunctive relief
· **Applies for either preliminary injunctions and permanent injunctions**
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	Two options

· Stay – used where injunctive relief is granted by the court below
· Injunction pending appeal – used where injunction is denied by the court below
Functional procedure

· The stay / injunction pending appeal should first be sought from the trial court judge, if the trial court judge denies the motion the denial can be appealed
· E.g., you’ve got to ask the same trial court judge that just ruled in favor of your opponent for essentially the same relief which you whine to a higher court


	Standard for deciding pre-appeal injunctive relief

· For pre-appeal injunctive relief for either a preliminary injunction or permanent injunction, use the standard for deciding a TRO / preliminary injunction
· I.e., traditional or alternative test applies depending on jurisdiction
· Time frame for consideration – between potential grant of the order and appeal – i.e., will irreparable harm result within that period such that the relief should issue?


Cavel Int’l, Inc. v. Madigan

· Cavel is an Ill. corp. that slaughters and butchers horses for human consumption. Given cultural norms, all its product is shipped to Europe. Ill. passes the Illinois Horse Meat Act which prohibits the slaughter of horses for human consumption. Cavel cannot find a dog food buyer to purchase its meat, so the law means Cavel is going out of business. Cavel files suit challenging the constitutionality of the Illinois Horse Meat Act. 
· Dist. Ct.
· Finds law to be valid – Cavel loses.
· Cavel moves for an injunction pending appeal – i.e., enjoin Ill. from enforcing the law until its validity can be established. The Dist. Ct. denies the injunction pending appeal. Cavel appeals.
· 7th Cir. (applying the alternative test)

· Success on the merits – serious questions exist about the constitutionality of the law. Having appellate review would likely be helpful.
· Irreparable harm – Cavel was able to show that in the absence of a dog food buyer, its business would have to be shut down while it waited for appellate review. So irreparable harm is demonstrated.
· Balancing of harms – tips slightly towards Cavel.
· Cavel – business will be shut down.

· Ill. – disruption of the democratic process. Court does not ignore this concern; however, finds that it is not such a big deal in this case. Cavel is one entity and the injunction pending appeal will only exist for a limited time. Further, Ill. can keep the law on the books until that time, it just cannot enforce it against Cavel.
· UPSHOT – given the constitutional questions and balance of harms in Cavel’s favor, injunction pending appeal should issue. 
Security (bond) for pre-appeal injunctive relief
· A security is typically required

· Rules are the same for security with a TRO / preliminary injunction
Specific Performance

	Specific performance
	Highly discretionary, coercive relief that orders a party to perform a contractual obligation.
· Still technically injunctive relief – so supported by contempt power
Goal – provide P with the performance it bargained for as opposed to a substitutionary remedy
· I.e., court orders D to perform as if it fulfilled its contractual obligations


Absolute bar to specific performance

	Specific performance is (almost) never available where the remedy involves rendering personal services – i.e., the court cannot order servitude

· e.g., contracts with pro athletes, artists; employers accepting the services of someone they’ve employed

	Exceptions / Close situations

· Negative enforcement for special, unique, or extraordinary personal services
· Applies where P enters a K with D for the performance of unique services and there is a non-compete. A court will enforce specific performance of the non-complete barring D from performing its unique service for another so long as other factors are met.
· Shubert Theatre Co. v. Rath - Shubert contracts with Rath to perform its acrobatic act in a run of shows. K stated that during run of shows, Shubert had the exclusive right to Rath’s performance. Rath breaches and attempts to perform a run of shows for a neighboring theatre.
· HELD – court’s order of specific performance of the non-compete was valid. Given that Rath’s show is unique, a court can stop it from working; however, it could not force it to perform.
· Specific performance essentially necessary with broad scope for delivery of services
· Dover Shopping Center v. Cushman’s Bakery – Cushman’s Bakery enters a lease with Dover. Payment is based on a % of its sales so lease requires them to maintain certain hours. Cushman’s runs into financial troubles and ceases operations to avoid overhead costs in winding up operations.
· HELD – court could order specific performance mandating Cushman’s stay open for the times promised in the K. Given the % of sales clause, it was necessary to order this to fashion the remedy Dover bargained for under the K – i.e., no other way to approximate Dover’s substitutionary remedy given K terms. Also, the specific performance order did not specify that Cushman’s had to undertake any level of operations – i.e., it could just have its doors open, no requirement to actually vend pastries. 


5 Factors for Specific Performance
· (1) The available legal remedy is inadequate

· (2) A valid K exists between the parties (i.e., intent and consideration exist) which is definite and certain in its terms
· Helpful – where P has performed its obligations to date and all evidence points to it continuing to do so in the future
· Necessary – D is able to perform its duties under the K

· (3) The balance of equities tips in favor of the party requesting specific performance
· I.e., enforcement will not cause an unreasonable hardship to the D relative to the benefit gained by the party seeking specific performance
· (4) The court is able to supervise and enforce its order
· (5) There are no equitable defenses (e.g., laches, unclean hands, etc.)
	NOTE

· In granting specific performance, the court can order specific terms to “complete” the valid K
· E.g., buyer must make final payments required by the K to the seller


Meaning of “inadequate remedy at law” for specific performance

· Inadequate remedy at law = lack of substitutionary remedy for subject matter of the K

· Money cannot adequately compensate the non-breaching party as there is no readily available substitute for the subject matter of the K
· Subject matter of the K is unique or non-fungible

· Common examples
· Land

· Heirlooms or antiques

· Works of art

· Limited edition items
Valid K exists
· Consideration
· Remember – standard test for consideration is whether it exists when bargain is formed; no judicial inquiry into adequacy, especially a post hoc analysis of adequacy
· Definite and certain terms
· Courts do not write the contract between the parties – courts only enforce terms the parties agreed to
· Hence why definite and certain terms are required – in the absence of definite and certain terms, the court has nothing to move forward with
· QUASI-EXCEPTION – if there is question about terms, it is within the court’s discretion to apply contra proferentem – i.e., contract interpreted against its drafter
Court is able to supervise and enforce its order

· Practically – arises where P is seeking specific performance of a contract in which it has promised to render personal services
	Mutuality of remedies – a court can only enforce specific performance for a party if it also could have enforced specific performance against the party

Syllogism for mutuality of remedies – 
· (1) A valid K must exist so the court knows what to enforce

· (2) The party seeking specific performance is not relieved of its obligations under the valid K

· In fact, the court may need to order the party seeking specific performance to complete its required performance under the valid K
· Thus – the court needs to be able to order specific performance from the P as well

	Application notes

· Mutuality of remedies must be viewed at the time the performance requested by the party seeking specific performance is set to occur
· Thus – if P promised personal services and those services are complete when it comes time for D to perform, there is no issue
· e.g., David says to Peter, “If you mow my lawn all summer, I will give you my Andrew Jones rookie card.” If at the time P wants D to perform P has finished the mowing for the summer, there is no issue.


UCC Buyer’s Specific Performance

	2-716(1) – Buyer’s right to specific performance

	· Specific performance may be decreed where: 

· the goods are unique; or 

· in other proper circumstances


UCC v. CL difference – other proper circumstances
· Specific performance at CL is available for “unique” goods – i.e., goods that are one of a kind
· Specific performance under UCC includes “unique” goods but is also includes – “other proper circumstances” 
· Other proper circumstances – instances where a substitute is scarce

· I.e., there is no reasonable, conveniently available alternative; the market for the substitute is unavailable to the buyer
UCC v. CL factors
· UCC v. CL only differ as to determining the adequate remedy at law

· Other factors - (2) Valid K; (3) balance of equities favors party requesting specific performance; (4) court can enforce its order; and (5) no equitable defenses – apply as normal
Sedmark v. Charlie’s Chevrolet, Inc.
· Sedmark is a Corvette collector. Contracted with Charle’s to purchase a limited edition Corvette modeled after the one that served as the pace car for the 1980 Indy 500. Sedmark requested certain changes – (1) larger engine; (2) upgraded stereo. Charlie’s sales manager agrees to sell and said the price would be the manufacturer’s suggested retail price + appropriate additions for changes. Only 2,000 limited edition models were being made – one for each Chevy dealer in the U.S. When the car arrived at Charlie’s, it had the specification Sedmark requested. However, Charlie’s wouldn’t complete the deal. It told Sedmark he could be part of the public bidding process if he wished. Sedmark brings suit for specific performance.
· ANALYSIS

· (2) Valid K – yes, exists on these facts. The sales manager and Sedmark clearly intended to contract per their back and forth on modifications. There was no issue with definiteness of terms – just because price was not a fixed dollar amount does not mean it was uncertain.
· (3) Balance of equities – favors Sedmark because there was a bargain in place and he reasonably cannot replace what he lost as a result of it not being fulfilled. There is some hardship to Charlie’s in not being able to conduct its auction; however, they kind of shot themselves in the foot.
· (4) Court can enforce the order – ensure that the sale goes through. No real issue.
· (5) Equitable defenses – none on these facts.

· (1) Inadequate remedy at law – could argue that the car is unique given the modifications. However, since they were done by the manufacturer it is hard to say truly unique. This is better termed a case of other proper circumstances. Sedmark cannot reasonably find a substitute due to their limited run. Even if Sedmark could look to another dealer, that other dealer may have already sold their model / is running their own auction. Even so, looking to another dealer would be time consuming and extremely expensive.
Defenses to coercive remedies

· Four defenses reviewed

· Laches

· Equitable estoppel

· Unclean hands

· Unconscionability

Overview

· No P is entitled to equitable relief (i.e., coercive remedy). Thus, P’s conduct affects the court’s decision on awarding an equitable remedy.

· Equity will not aid a P who has – 
· Behaved in a way prejudicial to the D

· Acted in a manner that is offensive to public policy

	NOTE – equitable defenses only apply to equitable actions.

HOWEVER – a P barred from an equitable remedy may still assert a claim for a legal remedy.


Laches
· Laches – P who has not acted promptly in bringing an action is barred from asserting equitable relief
· The equitable statute of limitations - i.e., did P “sit on its hands” to D’s detriment

	Two requirements

· (1) The P delayed “unreasonably” in bringing the equitable claim; and

· (2) The D is “substantially prejudiced” by the claim being allowed to move forward

	Applying laches

· Prejudice to D must be “substantial” – trivial prejudice is fine

· Laches is flexible – has the claimant been unreasonable in its delay such that D is not prejudiced?

· D is required to have specific evidence of prejudice.


Factors in determining P’s reasonableness
	Factors for determining reasonableness / unreasonableness

	P / D’s socio-economic status
	Conduct inducing delay by opposing party

	Incapacity
	Good faith negotiations

	Illness
	Proper investigation before bringing a claim

	Wartime conditions
	Preparation for litigation

	Pursuit of other avenues for legal resolution
	


Factors in determining prejudice to D

	Evidentiary prejudice
	Economic prejudice

	· D’s ability to mount a defense is materially affected
· Evidence is lost

· Witnesses can no longer remember
	· During P’s delay, D has rightly expended not insignificant sums
· D has begun to economic rely on something during P delay such that it should not be taken away now


IP Litigation – Specific Note
· The clock starts to run on “delay” from the time the infringed upon party knew or should have known with reasonable diligence about the infringement. 
· Excusable delay in an IP case – good faith negotiations of a license agreement to prevent litigation.
Vineberg v. Bissonnette – example of specific evidence of prejudice
· 1934, Stern, a Jewish person, is forced by the Nazi’s to consign its art gallery to an auction house including the “Painting.” 1937, the auction house sells the Painting at below FMV; however, due to Nazi prosecution, Stern was unable to collect. Had to flee to Canada. The auction house’s records were destroyed in the war so no indication of what happened to painting. In 1987, Stern dies and leaves all property to the Stern Estate, including rights to painting or sale proceeds. In 2004, records surface about Painting. Wilharm had purchased the Painting and it passed by Bissonnette on Wilharm’s death. The Stern Estate files a claim for replevin – i.e., injunction stating “give me my stuff.” Should laches bar the claim?
· HELD – No. Bissonnette is unable to demonstrate sufficient prejudice.
· Is key evidence lost? No. No critical documents are lost. Bissonnette had the records from Wilharm to retrace the painting back to the auction house. There is no issue with any witness’s dying or having faded memory.
· Has Bissonnette been economically harmed? No. Bissonnette inherited the painting. No indication she was planning to sell it. No indication that she had spent lots of resources to frame it, keep it, etc.
Estoppel

	NOTE – a cross-over remedy. Could apply to either an equitable action or remedy at law.


	Estoppel – 

· A P whose conduct is inconsistent with the rights it is attempting to asset is precluded from asserting those equitable rights

· A P whose conduct or statements leads a party to act in a way it would not have done but for P conduct or statements cannot later bring a claim against that party for its act

	Elements of estoppel

· D claiming estoppel must show – 

· (1) It reasonably relied in good faith on P’s representations

· (2) Based on its reliance, it would be materially prejudiced if P’s claim was allowed to proceed
· D is not required to demonstrate fraud – only required to demonstrate it would be unjust to allow P to proceed based on what P previously said / did

	Example - Gucci Mane cannot sit on his porch for 3 days sipping on lem-on! watching his neighbor construct a fence to then bring a claim on day 4 seeking a mandatory injunction for removal because the fence is over his property line.


Silent conduct

· Like adoptive admissions, if it is reasonable for P to have acted but it does not, and D justifiably takes P’s silence as P’s acceptance of a situation such that D proceeds, this is potentially sufficient to estop P from asserting an equitable (or legal) claim against D. 
Unclean hands

	“He who comes into a court of equity must come with clean hands, but equity does not require its suitors to lead blameless lives.”


	KEY DIFFERENCE FROM LACHES AND ESTOPPEL 
· Not about prejudice to D – all about P’s actions

· Court can raise this defense sua sponte

	Applies where P seeking relief has behaved inequitably with respect to its rights being asserted.
· (1) Uncleanliness must be serious such that it is offensive to the court

· Does not require fraudulent, illegal, or willful misconduct

· P’s conduct could be reckless, grossly negligent, or a blatant disregard for the rights of others
· (2) Uncleanliness must relate to the same transaction forming the basis upon which the relief is sought, cannot be a matter collateral.

	Shorthand

· No relief can be afforded to a victimized wrongdoer


Senter v. Furman 
· Senter, a doctor, executes a warranty deed on his home to his nurse, Furman. Senter contends he was induced to execute the deed due to his bad health. Furman knew Senter was facing a medical malpractice suit and knew he could lose everything because of it. Senter claims Furman found him in his emotionally fraught state because of the suit and illness and said she would deed the house back to him post suit. 
· HELD – Senter does not deserve relief because he only deeded it to Furman to hide it from his tort creditors. 
Whitley v. Whitley 
· P-father sought cancellation of a contract in which he had transferred his business to his son to avoid estate taxes. Claimed son had agreed to cancel at the father’s request. 

· HELD – no relief for P, came to court with unclean hands

North Pacific Lumber v. Oliver
· P, a lumber wholesaler, signed an employment contract with Oliver. The contract had a non-compete clause. While Oliver worked for the wholesaler, he engaged in fraudulent practices when setting contracts between the wholesaler and its customers. After Oliver left the company and went to a competitor, the company sued Oliver to enforce its non-compete. 
· HELD – Oliver cannot claim the unclean hands defense.

· (1) The wholesaler’s unscrupulous contracting would surely be offensive to the court; however . . .
· (2) The wholesaler’s unclean hands are unrelated to its employment contract with Oliver so there is no unclean hands defense.

· Had the wholesaler misrepresented to Oliver the operation of the non-compete, Oliver could potentially claim equitable estoppel on these facts; however, he cannot claim unclean hands. 
Unconscionability

· Applies only in the contract setting
· Upon a finding of unconscionability, the court can

· (1) Deem the entire K unenforceable

· (2) Remove the objectionable provisionof the K
· (3) Limit the operation of the objectionable provision of the K
	Requirements

· Substantive – regards the contract terms themselves, court attempts to determine if they are unreasonably one sided

· Procedural – regards manner of contract formation, i.e., was the bargain inherently flawed by sharp practices or a lack of meaningful choices?

· Application must take place at the time of formation to prevent hindsight bias


Contempt
· Contempt – how courts enforce equitable orders – e.g., when D fails to comply with an order, D’s disobedience is punishable as contempt
	Types of contempt

	· (1) Criminal contempt

· Direct (summary) criminal contempt

· Indirect criminal contempt

· (2) Civil coercive 

· (3) Civil compensatory

	
	Criminal contempt
	Civil contempt

	Broadly defined
	· Criminal action

· Brought by the gov’t

· In a separate proceeding

· To punish errant behavior
	· Civil tort claim

· Initiated by a private party during an underlying action

· To either – 

· Coercive – force D to comply with equitable order

· Compensatory – recover damages from D’s disobedience of the equitable order

	Underlying order
	· Criminal contempt applies even if found on erroneous court order
	· Civil contempt does not apply if the underlying court order is vacated

	Consequences – i.e., sanctions
	· Jail time
· Fine paid to gov’t

· Both
	· Coercive – jail time, fine based on time (potentially increasing over time)
· Compensatory – money damages


	NOTE – types of contempt are not mutually exclusive - i.e., same case could include criminal, civil coercive, and civil compensatory


Determining the type of contempt

· Why we care – must appropriately define the type of contempt in order to grant D necessary procedural protections.
	Type = based on the underlying remedial function . . . substance > form analysis

	Criminal
	Two possible functions – 

· Direct – punish misbehavior in the presence of the court, i.e., preserves respect for judicial authority
· Indirect - vindicates the disobedience of a court order or disrespect towards the court (indirect)

	Civil coercive
	Where a court order enjoins D from infringing on P’s rights – 

· Functions to force / stop D from damaging P’s rights further, i.e., coercing D to comply with the court’s order
· Order must be “purgeable”

	Civil compensatory
	Where a court order enjoins D from infringing on P’s rights – 

· Functions to compensate P for further damage D causes resulting from disobediences of the court’s order
· P must prove its damages with “specificity” (pretty much certainty requirement from legal remedies)


Statutory authority for contempt

	18 U.S.C. § 401

A court of the U.S. shall have power to punish by fine or imprisonment, at its discretion, such contempt of its authority, and none other, as – 

· (1) Misbehavior of any person in its presence or so near thereto as to obstruct the administration of justice

· (2) Misbehavior of any of its officers in their official transactions

· (3) Disobedience or resistance to its lawful writ, process, order, rule, decree, or comment


FTC v. Trudeau (“Trudeau I”)
· Trudeau has a history of issues with the FTC related to false advertising. In 2004, as a result of an action brought by the FTC, Trudeau was permanently enjoined from participating in infomercials that misrepresented the content of what they were selling. In 2007, Trudeau markets a weight loss book he wrote via infomercial. The infomercial is total crap – talks about how easy the diet is. The diet is not easy. It requires consuming 500 calories per day. The book also talks about needing certain injection types which the infomercial does not mention.
· Result of contempt proceeding – (1) Trudeau must pay $37.6m as civil contempt. No specifics on how this amount was determined. (2) Trudeau is prohibited from appearing in all infomercials for 3 years. 

· 7th Cir.

· Fine – without more information from trial court, this is arguably a criminal penalty. The $37.6m could be seen as “punishing” Trudeau for failure to comply. If so, court failed to follow criminal procedural safeguards. Remanded to trial court to add more specifics on how this was determined.
· Prohibition – prohibition lacks the ability to “purge” – i.e., Trudeau cannot comply in the future to prevent being subject. Thus, this is a limitation on Trudeau’s rights and is arguably a form of non-incarceration criminal contempt. 

· If this is civil coercive, Trudeau must be given the chance to “purge.” If this is criminal, Trudeau must be given constitutional procedural protections.
Criminal Contempt
	Direct criminal contempt 

· Where offending party obstructs the administration of justice in the presence of the court / near the court’s presence (i.e., 18 U.S.C. § 401(1))

Indirect criminal contempt 

· Where offending party disobeys a judicial order outside court (i.e., 18 U.S.C. § 401(3))

	Criminal contempt is a crime
· Requires compliance with constitutional protections
· However 
· Constitutional protections are only required for – 

· Indirect criminal contempt

· Direct criminal contempt that occurs outside the presence of the judge (presence determined by sight and sound)


Constitutional protections
	Specificity of order – i.e., understand order – law just for you – that applies**
	Prohibition against double jeopardy

	Right to trial by jury (serious only)**
	Right to assistance of counsel

	Right to notice of charges**
	Right to summary process

	Proof beyond a reasonable doubt
	Right to present a defense

	Privilege against self-incrimination
	


Specificity of order

· Just like all laws – “void for vagueness” applies

· The party subject to the court order has a right to the order being specific so it can understand what behavior will subject it to criminal contempt
· Practically – handled as party of procedure injunction rules – example from FRCP below
	FRCP 65(d)(1) – Specificity of order
	FRCP 65(d)(2) – Who is bound

	Every order granting an injunction and every restraining order must – 

· (A) state the reasons why it issued;
· (B) state the terms specifically; and

· (C) describe in reasonable detail – and not by referring to the complaint or other documents – the act or acts restrained or required
	The order binds only the following who receive actual notice of it by personal service or otherwise – 
· (A) the parties;

· (B) the parties’ officers, agents, servants, employees, and attorneys; and

· (C) other persons who are in active concert or participation with anyone described in (A) or (B)++

	++Includes those in privity – e.g., if Corp. A purchases Corp. B and Corp. B is subject to a court order, Corp. A is now bound


Right to trial by jury
· Trial by jury is only available for the imposition of “serious” criminal contempt penalties
· Serious
· Imprisonment – greater than 6 months total 

· Calc.’ed in total – i.e., not by individual violation

· Example - if D violates a court order subjecting it to 3 months imprisonment and D, in one proceeding, is found to have 3 violations, right to TBJ exists
· Fine – individuals = $500 or more; corporations / entities = “possible deprivation” standard (i.e., depends on how serious it will be for the entity)
Right to notice of charges
· Practically – handled in rules of crim. proc. – example from Fed. Rules of Crim. Proc. below
	FR Crim. Proc. 42(a)(1) – Criminal contempt; disposition after notice

	‘(a) Disposition after notice – Any person who commits criminal contempt may be punished for that contempt after prosecution on notice.
· (1) Notice – The court must give notice in open court, in an order to show cause, or in an arrest order. The notice must – 

· (A) state the time and place of trial;

· (B) allow the D a reasonable time to prepare a defense; and

· (C) state the essential facts constituting the charged criminal contempt and describe it as such.


In re Stewart

· Stubblefield, an employee of Stewart, was selected for jury service. Upon returning to work, Stubblefield found he had been moved to a new position he considered a demotion. Stubblefield though the demotion was due to missing work for jury service and complained to the judge on the morning on Jan. 14. 
· In the afternoon of Jan. 14, the judge had Stewart arrested and brought to court. The judge them held a contempt proceeding where – (1) Stewart was not represented by counsel nor given the chance to obtain counsel; and (2) Stewart’s only defense was his own testimony and the record shows Stewart was not told he could call other witnesses or put on other testimony. At the conclusion of the proceeding, the judge entered an order he deemed a “civil contempt order” fining Stewart $100 and putting Stewart on 6-month probation which would begin if Steward did not (a) pay his fine; (b) restore Stubblefield; and (c) remain lawful for the 6-month period.
· HELD

· Regardless of what the judge called this, it is an indirect criminal contempt proceeding requiring constitutional safeguards including the right to counsel, right to prepare a defense and notice.

· (1) Notice – Stewart lacked a court order specifically defining what conduct was contemptable.

· (2) Notice of charges – Stewart was not given a notice of charges pre-trial such that he could not meet them.
· (3) Stewart was denied a right to counsel and to prepare a defense.

Defending yourself against criminal contempt
· A court holding someone in (i) indirect contempt; or (ii) direct contempt outside the presence of the judge requires a separate proceeding specifically to determine if there has been a violation of a court order. 
· Two topics related to the separate proceeding
· (1) Collateral bar rule – what you cannot challenge at the proceeding
· (2) Challenges to violation of contempt order – what you can challenge at the proceeding
Collateral bar rule
	Collateral bar rule - A defendant cannot contest the validity of an injunction during a criminal contempt proceeding.
Meaning

· Injunctions

· (a) Duly issued within a court’s equity power

· (b) Upon pleadings that properly invoke the court’s action
· (c) That were appropriately served on the parties

· Must be obeyed

· Even if the court’s action in issuing the injunction was erroneous

	Policy

· Where a court has issued an order – that order must be followed until dissolved by the court / vacated through the proper appellate channels.

	Options

· Seek a stay pending appeal, appeal the order through the proper channels 

· IF – the stay pending appeal is not granted; THEN – enjoined party must comply with the court’s order until it is vacated on appeal


Challenges to violation of contempt order

· (1) Order is improper – i.e., court lacks jurisdiction to issue the order; the order lacks specificity (e.g., charge was not sufficiently set forth, prohibited conduct was over inclusive or vague)

· (2) Separate proceeding on violation of order does not comply with constitutional rights

· (3) Impossible to comply
· (4) Inability to comply

· (5) Violation of the order was not willful – i.e., no criminal contempt for non-willful violation

Requirements for inability to comply

· Party must have been “reasonably diligent” in attempting to comply

· Good faith is not an absolute defense – good faith is considered; however, may not establish reasonable diligence
Non-willful violation

· For criminal contempt – contemptuous party must have willfully violated the court’s order

· For civil contempt – since it is remedial in nature, whether the party was willful does not matter
Walker v. City of Birmingham
· City files a complaint against civil rights orgs. conducting sit ins. An Alabama State trial court grants the City an ex parte TRO preventing the orgs. from participating in street parades without an appropriate permit. The issuance of the ex parte TRO was complete bullshit – there was no valid reason as to why notice could not be given.
· Despite the proceeding being bullshit, the TRO was served on the civil rights orgs.’ leaders appropriately and was duly specific and detailed to give them notice of prohibited conduct.
· Two days after the TRO was issued, the civil rights orgs. disobeyed it. After disobeying the order, they were arrested, properly served with notice of charges, and brought before the trial court three days later for a criminal contempt proceeding.
· At the proceeding, the civil rights orgs. attempted to defend by stating (1) the order was not valid on constitutional grounds; and (2) they were unable to comply with the order considering the general racism in Birmingham, i.e., they would not have been given a permit even if they had complied. Conclusion – held in contempt – 5 days in jail, $500 fine each.
· HELD by SCOTUS

· The TRO was issued within the court’s equity power, provided adequate notice of what conduct was prohibited, and was properly served on the parties.
· Thus, the civil rights orgs. should have complied.
· Options – (1) seek a stay pending appeal; and (2) challenge the constitutionality of the order on appeal.
· Why the sanctions are appropriate – the only valid challenge they raised was inability to comply. Had they actually proved this was the case – i.e., that after trying to get a permit they were denied based on the improper grounds of race – they could have bolstered their appeal with this / attempted to defend based on it at the proceeding. However, the did not even try. 
Direct (summary) criminal contempt
	Where offending party “obstructs the administration of justice” in the presence of the court / near the court’s presence (i.e., 18 U.S.C. § 401(1))

	FR Crim. Proc. 42(a)(1) – Criminal contempt; summary disposition

· The court may summarily punish a person who commits a criminal contempt in its presence

· IF – the judge saw or heard the contemptuous conduct

· AND – so certifies – [i.e., is clear that judge saw or heard the behavior].
· The contempt order must recite the facts, be signed by the judge, and be filed with the clerk.


Meaning of “obstruct the administration of justice”

· Exceptional circumstances - especially those that disrespect the integrity of the court

· Bar should be pretty high given lack of procedural safeguards

· Generally – in deciding if behavior obstructs the admin. of justice” must decide considering integrity of the court to conduct its business
· Examples – threatening the judge or another party; being disruptive to the point the proceeding cannot continue

Ex parte Daniels

· In the back of the courtroom, a litigant and the bailiff got into a scuffle. The judge was not present when the conduct occurred; however, was told about what occurred by the court reporter who had first-hand knowledge. 
· HELD – under Fed. Rules of Crim. Proc., it would be improper to impose summary contempt because the judge did not see or hear what occurred.
Matter of contempt of Greenberg
· During trial, Greenberg, acting as counsel for the defendant, objected in a manner that toed the line between vigorous advocacy and interruptive. Judge told Greenberg not to do so again. Greenberg again objected in the same manner. While judge was demanding Greenberg calm instead of rule on his objection, Greenberg banged his hand on the counsel table and demanded a ruling. Judge filed a summary contempt order describing Greenberg’s behavior, but not certifying he saw or heard it.
· HELD

· (1) Summary contempt order is invalid – while the judge had to have seen or heard Greenberg’s conduct based on what occurred, the order does not certify this is the case. 
· Courts are sticklers for the certification given other procedural safeguards.

· (2) Regardless of the validity – this type of conduct is not contemptuous. Direct contempt should be reserved for egregious violations. Where conduct toes the line between vigorous advocacy and interruptive, lean towards vigorous advocacy.
Civil Contempt
· Rightful position standard - for both coercive and compensatory, key reason is to restore P to its “rightful position”
	Civil coercive
	Where a court order enjoins D from infringing on P’s rights – 

· Functions to force / stop D from damaging P’s rights further, i.e., coercing D to comply with the court’s order

· Order must be “purgeable”

	Civil compensatory
	Where a court order enjoins D from infringing on P’s rights – 

· Functions to compensate P for further damage D causes resulting from disobediences of the court’s order

· P must prove its damages with “specificity” (pretty much certainty requirement from legal remedies)


Civil coercive – sanctions

· Regardless of sanction type, goal is always to “coerce” D into complying with the court’s order

· Two options - 

· (1) Fine payable to the state

· (2) Contemner is incarcerated until it decides to comply

· Purge – for coercive civil contempt, contemner must “hold the keys to its own cell”

· I.e., party in contempt has the ability to make the sanctions stop by complying with the court’s order

Exhausted coercion

· WHERE – the person subject to a court’s contempt order has refused to comply for so long it is clear they won’t

· THEN – the court may consider the civil contempt remedy “exhausted” an relieve the person subject to it 

· Reasoning
· After a certain amount of time, what’s the point. The penalty is not working to “coerce” the party into compliance.

Amount owed – civil coercive

· Factors for assessing / determining the per time period (e.g., per day, per hour, etc.) fine amount

	(1)
	Efforts of non-complying party
	Has the party previously disregarded the court order or put in a half assed effort at compliance

	(2)
	Type of non-complying party
	Is the party - (i) an individual; (ii) a corporation / entity?

	(3)
	“Seriousness”
	To what degree is the party’s non-compliance disrupting the judicial process?


Contempt proceeding - amount adjustments

	Timeline for civil coercive contempt
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	· Stage 2 – court will set the amount of conditional sanctions – i.e., amount non-complying party must pay per time period for non-compliance

· Stage 3 – court will hold a separate hearing / make a separate finding related to collection during the period of non-compliance. 


· Court’s goal – the amount the D owes (i.e., Stage 3) should always “fit” the circumstance

· THUS – a court can make adjustments to the coercive fine amount owed 

· e.g., if D fails to comply but demonstrates that they are working towards it, could reduce the fine

· NOTE – a court is more likely to make adjustments to the amount owed were circumstances come to light after Stage 2 that they can point to demonstrating difficultly in applying

· I.e., if the circumstance remain unchanged from pre-Stage 2, it is likely there will be no adjustment because this is compliance, but only after court “coerced” them into complying.
Civil compensatory – sanctions

· Courts are required to:

· (1) Explain how they determined the amount owed

· (2) Where necessary (e.g., class action), detail how they expect to return funds to wronged parties
Amount owed – civil compensatory
· Circumstances specific

· Typically – the court will rely on the P to prove its damages with specificity.

· However, see unique cases like Trudeau II where the court helps establish a violation as the victims are not party.
FTC v. Trudeau (“Trudeau II”)
· Trudeau violated a permanent injunction related to materially misrepresenting products he was selling through infomercials. 

· Requirement 1 - court calculated $37.6m in damages based on the “loss” to consumers that purchased Trudeau’s book from the number on his infomercials. 

· Requirement 2 – court also established a system for how to distribute the funds which it included in its order, including that any funds not returned to consumers were payable back to Trudeau. 

Time-share Systems, Inc. v. Schmidt

· Litigation concerned ownership of software. D was held in contempt for failing to comply with a court order that required it not to delete certain programs from its computer.

· Amount owed – trial court found $2.5k was owed in compensatory damages. The court established this amount based on a finger in the wind test. On appeal, the amount owed was remanded. Ps are required to demonstrate loss from civil compensatory contempt orders with specificity. Cannot just be a ballpark.

· NOTE – Ps were awarded $3k in attorney’s fees that they incurred as a result of brining the separate action to enforce the court order.
Defending yourself against civil contempt

	NO collateral bar rule – i.e., if the court order falls, so does the finding of contempt sanctions

	Meaning 
· IF - P cannot succeeds on the merits / gives up on the merits of its claim
· THEN – there should never have been an injunctive order in the first place 
· Explained – that right P asserted D was infringing on either (1) wasn’t actually a right held; (2) wasn’t one P cared to assert 


Challenges to violation of contempt order

· (1) Order is invalid
· (3) Impossible to comply

· (4) Inability to comply

· NOTE – good faith is not an absolute defense; more about “reasonable diligence”

· (5) Violation of the order did not actually occur

· NOTE – criminal contempt requires a willful violation – i.e., requisite mental state. Civil contempt has no willfulness requirements. 
Civil contempt and complex injunctions

	Rule
	The court must adhere to criminal contempt procedures for – 

· Indirect contempt of a complex injunction 

· Resulting in “serious” sanctions


What is “indirect contempt?”

	Indirect contempt
	Contempt order that is structured as – “if you do not comply, you are required to pay $X per violation”
· Based on the # of violations found, the court announces a lump sum fine

· NOTE – no opportunity to purge – once violation is found, violating party is stuck with sanction

	Direct contempt
	Contempt order that is structured as – “if you continue non-compliance, you are required to pay $X per time period”
· Court will hold a hearing to determine the number of time periods violation continued

· HOWEVER – non-complying party can stop accruing fines by complying


What are “serious” sanctions

· Imprisonment longer than 6 months (total cumulative time)

· Fines = uncertain

· For class, use $500 or more
Reasoning behind enhanced procedural safeguards

· Complex injunctions require in depth fact finding – i.e., want to guarantee a right to counsel

· Issuing “serious” relief should be taken away from the judge who wrote the injunctive order – i.e., want to guarantee trial by jury to avoid arbitrary awards
Direct contempts turning into indirect contempts
· Situation – direct coercive contempt order is originally issued based on an injunction. At some later point before the non-complying party begins to comply, the P’s facts change, and the underlying injunction terminates. 

· Issue – non-complying party originally had the opportunity to purge; however, once the injunction ceases, there is nothing to purge and they just become subject to a fine payable.

· REQUIREMENT – criminal procedures are required to enforce the punitive fine without opportunity for purge. 
Restitution

· Overview

· Legal restitution
· Equitable restitution

· Constructive trust

· Equitable Lien

· Defenses to restitution

Overview

· Restitution – theory of liability based on unjust enrichment

· Unjust enrichment – a benefit has accrued to D that would be unfair to let D obtain or keep

· Why restitution as opposed to traditional legal damages remedy / coercive remedy?
· The benefit obtained by D was neither (1) as a result of D’s tortious conduct; or (2) from a breach of contract
· Thus – restitution steps in to provide P recourse where they otherwise lack a claim

Elements of a claim
	Three elements of restitution

	(1)
	D has been enriched

	(2)
	D’s enrichment was at P’s expense

	(3)
	D’s retention of the enrichment would be unjust


· Sole focus is on gain that has unjustly accrued to D
· P is not required to have suffered a loss corresponding to D’s gain

	Policy

· D is not being punished – value D does not deserve (i.e., value unjustly conferred) must be disgorged


Types of restitution
	Legal restitution
	Equitable restitution

	· A legal judgement entitling the P to money or property

· Enforced in the same way a damages remedy is enforced

· I.e., judgement lien against D’s assets

· Quasi-contract – claim is treated like a K claim despite absence of underlying K
	· An equitable decree governing the D
· Enforced with the court’s contempt power

· Imposed on specifically identifiable property

· Unlike other types of equitable decrees, P need not show inadequacy of remedy at law


Legal Restitution
Measuring value of D’s unjust gain

	 Goal – give P a substitutionary legal remedy (i.e., money damages) corresponding to the benefit D received


	Measure of benefit
	Usual type of D
	Case example


	Assets now in the hands of the D
	Innocent
	Campbell v. TVA

	Market value of services or intangibles provided to the D
	Innocent
	Estate of Zent; GPK v. Westrock; Cross v. Berg Lumber Co.; Pyeatte v. Pyeatte

	Use of value of any benefits received – i.e., rental value received for property in D’s hands (could also be an interest calc.)
	Wrongdoer
	Monarch Acct. Supplies, Inc. v. Prezioso; Cross v. Berg Lumber Co.

	Gain realized upon sale or transfer of an asset received
	Wrongdoer
	

	Collateral or secondary profits earned by D or the savings effected by use of the asset in D’s hands
	Wrongdoer
	Cross v. Berg Lumber Co.


· NOTE – measure of value depends on how the services were conferred

· e.g., a “mistaken improver” – value is usually measured by the lesser of (i) the assets now in the hands of D; or (ii) value of services provided. 
· Miles v. Everhart – Everhart likely needs to compensate Miles for the lesser of (i) increase value of farm post repairs; or (ii) value of services Miles rendered.
Quantum meruit

	“As much as he deserves” (literal meaning)

· A measurement of damages under a quasi-contract

· Action allows for recovery of the reasonable value of beneficial services P rendered or materials P furnished in instances where -  

· (1) the services rendered / materials furnished were not covered by an express contact; and 

· (2) it would be unjust to allow D to retain the benefit


Matter of Estate of Zent

· John and Ann lived in a retirement development and were “social companions”. They discussed marrying; however, never did. John and Ann always maintained separate residences. In the last 8 years of his like, John required an increasing level of care. From 1980-1985, Ann did light housework to keep up John’s home. From 1985-1988, Ann chauffeured John to and from appointments and helped him post surgeries. After John’s death, Ann makes a claim against John’s estate. At trial, John’s doctor testified that he was pretty gone and would have needed an attendant without Ann.

· HELD

· (1) / (2) John has received a benefit as a result of Ann’s care. (3) It would be unjust to let John keep that benefit without providing some compensation to Ann.

· Despite the two of them acting like they were sort of married, no gratuitous spousal presumption applies. They always maintained separate residences and did not actually mix their lives.

· Remanded to trial court for specifics. However, Ann’s compensation should be based on a cost per day for services rendered. 
Quasi-contract
	Legal theory for restitutionary recovery

	Quasi-contract
	Unjustly enriched D becomes a party to a contract “implied by law” with P

· For breach, P is awarded the amount by which D has been enriched

· Theory – implied in law contract creates a duty on the D to repay P to prevent its own unjust enrichment

	Ways to award recovery based on quasi-contract theory

· (1) Failed contract / contract by mistake

· (2) Contract induced through fraud

· (3) Waiver of tort, suit in assumpsit


	WARNING, NOTE – where P and D are parties to a contract, no restitutionary recovery
· A valid contract defines the obligations of the parties


Failed contract / mistake

	Failed K

· Situation – P and D attempt to enter an actual K; however, failed to form an enforceable K
· Common ways this comes up
· Terms of K aren’t definite enough for court to enforce but one party has still performed

· K became unenforceable due to impossibility after one party has rendered performance
· One party lacked capacity at the time the K was formed, and the other party still rendered performance

	Mistake

· Situation – performing party believes it is under a valid contractual obligation to render performance (typical pay for something); yet no K exists
· Rule 
· WHERE - performing party’s mistake of fact or law causes it to make the transfer
· AND – performing party as transferor does not bear this risk of mistake

· THEN – restitution is permitted to return the property transferred
· When performing party bears the risk of mistake
· (a) Party consciously makes a bad judgement – i.e., conscious ignorance of a key fact
· (b) Between two innocent parties, the transferor is really the party in fault making it inequitable to require the transferee to return the benefit – i.e., transferor of benefit proceeded without full knowledge and by doing so assumed the risk of doubt as to their lack of full knowledge
· Common ways this comes up
· Overpayment of debt

· Accidental payment of a debt not really owed (or owed by someone else)

· Improvement of property under mistaken belief of ownership


	KEY difference – actual contract v. failed / mistaken contract
· Where an enforceable K exists – the parties’ remedies are governed by the K – i.e., put the non-breaching party in as good a place as it would have been had the K been fully performed

· Where a contract fails to form – the performing party’s remedy is the value of the benefit unjustly conferred on the other party


Pyeatte v. Pyeatte – failed K (uncertain terms)
· Husband and Wife agree to the other will support the family while one is in graduate school. The contract is not reduced to writing and exactly what is to be provided is unclear; however, wife forbears on continuing her education while Husband is in law school. Post law school, Husband seeks divorce from Wife. Wife brings suit for breach of K.
· HELD

· Wife is not due damages from a breached K. The terms of the oral agreement between the parties are not certain enough for the court to enforce – i.e., court would be required to write in terms to grant the wife any relief.
· However, Wife can recover under restitutionary theory due to their being a “shaky contract.”
· (1) Husband has received a benefit by not having to work / take loans while in school. (2) Benefit was conferred by Wife. 
· (3) It is arguable, however, that the husband has been unjustly enriched as spousal support is typically rendered gratuitously. Here, however, Wife clearly expects compensation rebutting the presumption of gratuitous services – i.e., the failed contract indicates her intent for payment in the form of Husband working while she was in school. 
· Wife is owed amount by which Husband was unjustly enriched – i.e., value of tuitions paid, room and board costs, supplies, etc.
· KEY POINT – this case highlights a key for restitution – no so much that a benefit was conferred on D; more so that a benefit was conferred on D that P justly expects to be compensated for providing. 

Campbell v. Tennessee Valley Authority – failed K (agent lacked authority to enter K)
· Campbell entered into an oral agreement with Daniel, a TVA library district director. Campbell was to reproduce 13 trade journals on 16 mm film so TVA could keep them in a sustainable format – i.e., physical journals won’t withstand use. The film cost $90 / roll. Daniel lacked authority to enter the K on behalf of TVA. There was no indication Daniel lacked authority and Campbell completed the work on 336 rolls of film, sent TVA a $30k bill. Daniel was fired over incident – TVA powers at be did not believe they had benefitted from Campbell’s work.
· HELD

· Campbell cannot recover on a breach of K theory since there is not an enforceable K between the parties due to Daniel lacking authority. 

· TVA, however, has been unjustly enriched such that it should compensate Campbell for its gain.
· How should gain be calculated?

· Impossible to value the “benefit” to TVA of having the trade journals on hand. The real benefit of a library is the cumulative value of resources available. Further issue, actual powers at TVA don’t believe they’ve received a benefit. 
· Thus, should use value of asset now in the hands of TVA since it can be done – i.e., the value of film used.
· Note – had TVA produced evidence that the market price for film was less than $90 / roll it arguably could have owed Campbell less. However, it was unable to do that with certainty (attempting to use a rough estimate from Xerox which the court failed to accept as a market measure due to it only being an estimate, not a real K). 
Kansas Farm Burea Life Ins., Co. v. Farmway Credit Union – mistake of fact

· In 1974 KFB issued a life insurance policy to S. Later that year, S used the policy as collateral on a loan with Farmway. In 1982, S disappears. In 1989, Farmway filed a petition seeking a court order declaring S deceased, granted. Thereafter, in “settlement” of the policy KFB issued Farmway a check for the face value of the policy + interest from the date of disappearance which was used as the date of death. In 1992, KFM learns S is not dead and seeks a return of funds from Farmway. 
· HELD

· Farmway is not required to make restitution to KFB. 

· KFB issued the check to Farmway under a mistake of fact related to S’s death. They were under no legal obligation to pay (even with the court order). 
· The settlement agreement does not include a restitution clause should S turn up alive. Thus, KFB assumed the risk of mistake of fact when it settled with Farmway.
Waiver of tort, suit in assumpsit
	P waives its tort claim and sues in assumpsit – i.e., suit in contract

· A way to establish a duty between the parties that is the subject of the quasi-contract

· Contract = implied in law bargain where P’s recovery is what was taken from it by D’s tort
· When this applies – 
· Generally – where a wrongdoer has received profits or gain at P’s expense and the facts do not support imposing a constructive trust on those profits / gain
· Commonly applicable torts – fraud, embezzlement, conversion, trespass (less frequently)

	NOTE – Which SoL applies
· Where tort claim is waived, and suit in assumpsit is pursued, claimant is generally allowed to recover under the SoL for contracts as opposed to SoL for tort – i.e., 4 years v. 3 years


Monarch Accounting Supplies, Inc. v. Prezioso
· Monarch leased an office from Prezioso. Prezioso subsequently leased the building’s roof to an outdoor advertiser to place a billboard. Under LL, tenant law – tenant has exclusive rights to the property unless express or implied agreement says otherwise. Here, the agreement did not say otherwise. Thus, Prezioso was technically a trespasser vis a vie Monarch.
· HELD – 

· (1) Prezioso has been enriched. 

· (2) The enrichment was at the benefit of Monarch – i.e., infringed on Monarch’s contractual property rights. 

· (3) It would be unjust for Prezioso to keep the benefit. 

· Thus, Prezioso should pay Monarch all rents received from the outdoor advertiser – i.e., all gains that Prezioso recieved. 
GPK v. Westrock – no requirement of D’s pecuniary gain
· Graphic spends $$$ developing a cardboard alternative to paper plates. Westrock steals the design; however, they do not commercialize it. GPK sues for conversion of their IP.
· HELD – 
· Westrock has been enriched (they now have the intangible design asset). It was at GPK’s expense (they were the one’s who paid to develop it). It would be unjust to let Westrock keep the design without paying GPK back.
· Since Westrock did not commercialize the design, the likely measurement of value is the cost to GPK to perform the R&D. 
Cross v. Berg Lumber Co.
· Cross ends up with Berg’s machinery. A Berg employee brought it onto Cross’s land for legitimate work. Then Cross hid it and refused to return it. New, the machinery was $19.7k. Berg’s restitutionary claim against cross is for nearly $85k – the reasonable rental value of the machinery while it has been in Cross’s hands. Berg brings an action for conversion and replevin.
· HELD

· Berg is allowed to waive tort and sue in assumpsit to recover any gains that have accrued to Cross as a result of Cross’s tortious conduct. 
· Cross has a “moral obligation” to compensate Berg for the benefit it has unjustly received by holding Berg’s property.  
· Damages in this case are properly thought of as negative unjust enrichment – i.e., what did Cross not have to pay because it had Berg’s stuff – i.e., rental value.
· This is different than a tort suit that would generally limit Berg to FMV at the time of conversion.

· NOTE – in a case like this, a court is willing to award Berg damages in excess of its tort property remedy because Cross is a wrongdoer. 
H. Russell Taylor’s Fire Prevention Service, Inc. v. Coca-Cola Bottling Corp.
· 1957, Taylor and Coca-Cola make an oral agreement. Taylor is to fill fire extinguisher cylinders that it owns and provide them to Coca-Cola for use. Oral agreement stands through 1971. When it finally breaks down, Taylor demands return of cylinders. Coca-Cola is able to return some; however, 246 are missing. Taylor brings suit for conversion of the cylinders. 
· SoL – Taylor waives tort claim for conversion with 3-year SoL and pursues a suit in assumpsit based on quasi-K theory with 4-year SoL. 

· Suit in assumpsit – court implies in law a contract between the parties, i.e., Taylor to deliver the goods that Coca-Cola now has in their possession and Coca-Cola to pay for them.
· Recovery – FMV of the cylinders delivered which Coca-Cola retains.
Recission

	Recission
	Tearing up the contract and returning to a world pre-contract
· NOTE – requires there to be an express contract

Restitution is the method through which the parties return any value exchanged to return to their pre-contract state


Equitable Restitution

	Equitable restitution
	Restitution via an equitable decree governing the D

· Enforced with the court’s contempt power

· Imposed on specifically identifiable property – i.e., not over D’s “general” assets

	Superiority
· P’s claim to property as a result of a judgement declaring equitable restitution is superior to the claims of D’s other creditors
· Applies to both constructive trusts and equitable liens


	Rule of thumb

· Constructive trust – used where the entirely of the property should be transferred back to P
· Equitable lien – used where only a portion of the property should be transferred back to P


Constructive trust

	Constructive trust
	Restitutionary device that imposes an equitable duty on D to convey property unjustly acquired back to its rightful owner
· Under a legal fiction, D operates as trustee over the property it unjustly holds
· D, as trustee, owes P equitable duties to (1) hold the property for P’s benefit; and (2) upon request, return the property to P as the beneficial owner 
Cardozo – “constructive trust is the means by which the conscious of equity finds its expression”

Common cases

· Title to property is acquired by fraud

· Title to property changes hands amidst other wrongdoing

· Title to property is transferred by mistake

NOTE – not available for breach of contract, party must rely on remedies under K


Tracing

· Even if the asset held by D changes form, P is entitled to whatever asset D procured based on its original unjust enrichment

· EXCEPTION – if D takes the asset it holds in constructive trust and uses it as part of other lawful acts, the value derived is divided between P and D based on value from P’s asset and value from D’s lawful acts
· Example
· D, the CFO of a closely held corp., embezzles $1.5m from the corp. If D uses those funds to purchase a home, the corp. can seek title to the home by tracing the funds stolen to the home purchased.
Contracts resulting from fraud

	One who gains a thing by fraud is an involuntary trustee of the thing gained for the benefit of the person who would otherwise have had it.

· When this applies – frequently, where P lacks a remedy considering its compensatory damages (expectancy), but through D’s fraud has been “wronged” out of value


Examples of constructive trust

Ward v. Taggart - fraud
· Ward seeks to buy real estate. Ward’s agent seeks Taggart, another real estate agent. Taggart tells Ward’s agent there is a property that Ward will probably be interested in that he is listing. Ward’s agent asks why there is another real estate co.’s sign on the property – Taggart tells him the owner just switched the listing and they haven’t taken it down yet. Ward’s agent submits a bid of $4k / acre. Taggart responds by saying his client won’t take less than $5k / acre. Ward responds by increasing his bid. In reality, Taggart bought the property himself from the other real estate co. for $4k / acre and turned around and sold it to Ward at $5k / acre. $5k / acre was a fair price for the property.
· Tort remedy – Ward is due FMV paid – FMV received = $0 in this case since $5k / acre is the fair market price. 
· Restitutionary remedy – Taggart holds the $1k additional per acre in constructive trust for Ward. Ward can seek return of the asset in Taggart’s hands – i.e., bring suit for fraud and seek a restitutionary return as his remedy.
Cnty of Cook v. Barrett – relationship between parties
· Barrett was the clerk for Cnty. As clerk, responsible for contracting with a voting machine company so Cnty could conduct its elections. Barrett, on behalf of the Cnty, contracted to use Shoup Corp. As a result of the contract, Shoup paid a “bonus” to Barrett. The Cnty thinks this resulted in their overpaying for machines. Barrett disagrees and is able to demonstrate they paid a fair market price.
· HELD

· Barrett, by virtue of his position as Cnty clerk, is precluded from using his government position for personal gain. Thus, the “bonuses” he was paid were a benefit unjustly received.
· A constructive trust is declared over the bonuses paid and Barrett is ordered to return the amounts.

· It does not matter that Barrett was able to demonstrate the Cnty did not actually overpay. What matters is that Barrett gained and it would be unjust to allow Barrett to retain the gains received.

Mr. Stauffer v. Mrs. Stauffer - fraud
· Mr. and Mrs. were married. They built a house on land that Mrs.’s parent gave the couple and lived there. 15 years into their marriage, Mrs. gets suspicious that Mr. was cheating. Eventually, Mr. confesses that he is cheating . . . with Mrs.’s sister. Mrs. has Mr. sign a confession detailing his misgivings. The following week, Mrs. induces Mr. to convey his half of their home to her. As part of entering the agreement, Mrs. claims she will work on their marriage and will stay together. Mr. so conveys for $1. Shortly afterward, Mrs. kicks Mr. out of the house. Mr. brings an action seeking return of his 1/2 of the marital home alleging that the property was conveyed through misrepresentation.
· HELD

· Mrs. improperly received the property as a result of a bargain procured by fraud. It would be unjust to let Mrs. keep the conveyed property as she obtained it through fraud. Therefore, it should be held in constructive trust for Mr. and returned upon request.
Simonds v. Simonds – tracing
· P-ex-wife and ex-husband’s separation agreement includes that ex-husband will maintain a life insurance policy with a face amount of $7k that lists P-ex-wife as the beneficiary. Separation agreement states that if the policy lapses, ex-husband is obligated to replace it. Ex-husband’s original policy lapses and he does not take out another listing P-ex-wife as the beneficiary. Ex-husband does take out a policy with face value of $55k and name his second wife as the beneficiary. Ex-husband then dies, second wife collects the full $55k. P-ex-wife brings suit against D-second-wife for $7k alleging constructive trust.
· HELD

· P-ex-wife and ex-husband’s separation agreement gave P-ex-wife a legal right. P’s legal right can be claimed against ex-husband’s estate; however, estate is otherwise insolvent. Thus, P-ex-wife’s legal right can be asserted over ex-husband’s other life insurance policies. 

· As a result, second-wife holds $7k worth of the $55k in proceeds in constructive trust for P-ex-wife. Second-wife is required to make restitution. 
· It does not matter that second-wife’s gain was not the result of wrongdoing. What matters is that P-ex-wife had a legal right claimable against the estate and that the estate has paid out proceeds to second-wife who’s legal rights are subordinate to P-ex-wife. 
Equitable lien

	Equitable lien
	Security interest on identified property in the amount by which the D-property holder has been unjustly enriched by the P-equitable lien holder
· Used where only a portion of the property should be transferred back to P
· NOTE – lien will be imposed on specifically identifiable property, not D’s general assets
Typical case

· Where D uses unjustly received benefit to improve property it already owns

· P lacks a claim to the whole property, but does have an interest in the amount D spent to improve it that D obtained unjustly

	Creation of the lien

· Equitable lien comes into existence at the time of the transaction that gives rise to P’s claim

Enforceability of lien

· The equitable lien sits on the property until disposed of by the D
· P’s equitable lien interest allows it to recover a portion of the sale proceeds up to its lien amount
· Where the sale proceeds are insufficient to satisfy P’s claim, P can seek a deficiency judgement against D such that it can attach to D’s other assets

· HOWEVER – P’s deficiency judgement does not get superiority over D’s other creditors

· Where the right Fs & Cs exist – 

· A court can order a judicial foreclosure sale to expedite P’s collectability

· Judicial foreclosure won’t be granted unless P’s equitable lien is almost the entire value of the property (like 90% of it)
· A court can order D to mortgage its property to expedite P’s collectability
NOT specific relief

· An equitable lien is only a security interest – P is not entitled to specific relief
· P cannot claim the property to which its security interest has attached


Where equitable lien is preferred to constructive trust

· KEY difference – equitable lien = measure by the value of P’s loss. Constructive trust = measured by D’s gain.
· P’s loss is the appropriate measurement since D’s gain likely includes a mix of what was unjustly conferred on D + gain that has accrued due to D’s own lawful activities / the asset lawfully owned by D appreciating.
	Equitable lien > constructive trust - where traced assets in D’s hands have declined in value
· P’s equitable lien will be for the full amount of its claim

· P can seek any amount that cannot be satisfied by the lien in a deficiency judgement
· A constructive trust will only return the asset to P
· Since the value decreased while in D’s hands, P will receive less value than unjustly accrued to D

	Example – Fred Fiduciary and the Yacht
· Fred embezzles its client money and uses the money to purchase a yacht. 

· If the yacht increases in value in Fred’s hands, the client will prefer a constructive trust allowing for transfer of the yacht to the client.
· If the yacht decreases in value in Fred’s hands, the client will prefer an equitable lien securing the full value of its claim against Fred with the yacht. 


Equitable lien - examples

Middlebrook v. Lonas
· Mrs. Middlebrook lends her parents $25k to repair and remodel a house they already own. Mrs. Middlebrooks parents, the Lonases, promise to repay the $25k. The Lonases fail to repay as promised. Further, they mortgaged the property to a local bank to finance the remainder of the remodel. Mrs. Middelbrook files a complain alleging fraud and seeking a constructive trust on the property. 
· HELD – fraud exists on these facts. The Lonases only received the money because they promised to repay, and they have not.

· However, Mrs. Middlebrook is not entitled to a constructive trust because the Lonases rightfully own the property. The benefit unjustly received by the Lonases is only a part of the property they rightfully own as the remodel.
· Mrs. Middlebrook should receive an equitable lien on the property. Mrs. Middlebrook’s equitable lien has priority against the mortgagee.
Ann Robinson v. Earl and Alice Robinson
· Ann marries Wylie (son of Earl and Alice). Wylie and Ann build a house on the corner of Earl and Alice’s farm. They take out a mortgage to finance the build and made $5k of improvement outside the mortgage. 7 years after the build Wylie and Ann’s marriage hits the rocks. Wylie moves out and into his parent’s house. As part of dissolving their marriage, Ann attempts to claim a 1/2 interest in the house she and Wylie built.
· HELD

· Despite Wylie and Ann never having title to the land, it was clear they expected to use it as owners. Thus, Wylie and Ann are not “mistaken improvers.”

· (1) Earl and Alice have been enriched by the improvements on the property – i.e., building the home. (2) Ann is 1/2 responsible for that enrichment. (3) It would be unjust to let Earl and Alice claim the enrichment without compensating Ann. 
· Earl and Alice owe Ann 1/2 the value of the improvements to the property – i.e., the amount the property increased in value.
· If they refuse to pay, an equitable lien should be placed on the property with Ann as the lien holder. Ann is not entitled to a constructive trust since she and Wylie never had title to the land underlying the home. 
Defenses to Restitution

· BFP – outside scope of class
· Changed position (estoppel-esque)
· Volunteers / gifts
Changed position

	Changed position - rule
· IF – after an innocent party receives a benefit
· the innocent but unjustly enriched party reasonably changes position in reliance on the benefit such that restitution would be inequitable
· THEN – the innocent but unjustly enriched party’s liability to make restitution is reduced or terminated accordingly


Frequent situations
· Intermediary or representative
· D is a known intermediary or representative for another. D receives a benefit in its capacity as an intermediary and passes that benefit on.
· Example – P mistakenly transfers money to a bank for the account of a depositor. Without knowledge of the mistake, the bank as an intermediary credits the depositor’s account. The bank is not liable to make restitution to the P.
· Mistaken delivery and destruction
· A mistakenly receives his neighbor’s UPS box. A brings the box in his house thinking he will pass it to the neighbor the following day. Overnight, A’s house burns down. A is not liable to make restitution to his neighbor for the value of the goods that burned in the house fire. 
Volunteers / gifts
	Rule – there is no liability in restitution for an unrequested benefit voluntarily conferred

	Practically

· Gifts – the giftee is not obligated to pay the donor

· Volunteers (a/k/a “official intermeddlers”) – volunteers cannot force others to become their debtors by providing them with unrequested goods or services
· Expectations of parties – if the question of payment was left to the unfettered discretion of the recipient

	Applying the defense

· The party in receipt has the burden of demonstrating the benefit conferred was voluntary / gratuitous

· KEY – receiving party lacked choice in acceptance of the benefit

	What does “officious” mean – i.e., how to find a volunteer
· Officiousness = interference in the affairs of another in a way not justified by the circumstances

· I.e., benefit is “thrust” upon the other despite it not being asked for expressly and the circumstances not implying a request

· KEY – where party sees benefit being conferred and does nothing to stop it, implies they will pay for it


	Policy

· There exists a preference for contractual bargains
· Parties should have a reasonable opportunity to refuse a benefit before being implicated to pay for it


Everhart v. Miles
· Everhart owns a farm. Miles and Everhart enter a tentative agreement that Miles will purchase the farm. First iteration of terms – Miles to pay Everhart $279k total consisting of a $29k down payment and the balance in an earn out based on farm income. Despite not having a definite K, Miles moves onto the farm and pays $10k. For 5 months, Everhart never gives Miles any indication they won’t reach a deal. Miles starts making improvements to the property – (i) fixes buildings; (ii) installs drainage; and (iii) repairs machinery. Everhart is aware of some of the improvements. Finally, 5 months after Miles moved onto property, Everhart rejects Miles’ offer of $189k total price, tells Miles to get out.
· HELD
· Everhart has received a benefit from Miles services. It would be unjust to let Everhart keep the benefit without paying. Miles was not a volunteer / officiously conferring the upgrades since it expected to use them itself. 
Spousal / family presumption
	Spousal / family presumption

· Where the services are intra-marriage / intrafamily (which depends on the jurisdiction), there is a rebuttable presumption the services are gratuitous

	Application notes

· Depending on the Fs & Cs, substance > form may lead to application / non-application of the presumption 

· If the parties act like spouses / family, the presumption can apply - e.g., do the two unmarried people live together such that their relationship substance is a marriage?
· If actual spouses / family no longer acts like it – e.g., husband and wife separate – the presumption may be deemed not to exist.


Exceptions

· (1) Good Samaritans - emergency
· (2) Meaningful choice in accepting officious benefit
· (3) Duty to a third-party
Good Samaritans – emergency

	· WHERE – an emergency necessitates immediate services

· AND – the person receiving the services cannot “choose” to accept the services

· THEN – restitution is available to the party providing the services so long as they typically receive compensation for performing such a service

	Example

· Not doctor – Good Samaritan won’t receive payment – theory = don’t get involved and expect payment if you aren’t trained to help

· Doctor - Good Samaritan generally will receive payment


Meaningful choice in accepting officious benefit

	· IF – recipient has meaningful choice in whether to accept an officiously conferred benefit

· THEN – recipient should compensate the volunteer

	Example
· Volunteer finds a dog in need of medical attention – takes dog to the vet.
· Later, when the owner returns later to claim the dog, the owner has a choice 
· (1) Accept the returned dog and pay the volunteer for the veterinarian services.
· (2) Choose not to accept the dog and let the volunteer keep the dog


Duty to a third-party

	· WHERE – D is legally obligated to make the expenditure under a legal duty
· THEN – courts will award P restitution even though D lacked choice in the specific matter

	Example
· Varn Volunteer finds a child who needs stiches and takes it to the ER. A court will require the child’s parents to make restitution to Varn despite the fact that they lacked choice in accepting the benefit due to the duty the parents owed to the child. 


Declaratory Relief

	Declaratory relief
	A “declaration” from the court to define a party’s rights

· e.g., “Court, rule that our insurance K says insurer must cover client in this factual scenario based on the insurance K’s terms.”

	Background

· Like an injunction in that it is asked for pre-irreparable harm ensures (i.e., early stage of litigation)
· Like an injunction there is no monetary award

· Different from an injunction – declaratory relief is just a declaration, not a court order

· Relief = a pure statement of rights

· No contempt power as there is no order of the opposing party to do anything

	Benefit of declaratory relief

· A court declaring a party’s legal rights can be used to bring the opposition to the bargaining table
· I.e., a catalyst for settlement


Statutory remedy

· Courts issue declaratory relief under statutory authority
· Meaning – the federal gov’t and state gov’ts have statutes that enable the court to issued declaratory relief
Case or controversy requirement

· Ripeness required – courts do no issue advisory opinions
· For declaratory relief, the terms of a contract must be in dispute

· A court will not enter a declaratory judgement unless the terms are in dispute and the judgement will aid the parties in resolution of the dispute
Right to jury trial

· Declaratory relief by itself does not give a party the right to a jury trial
· However . . . declaratory relief is frequently combined with other remedies – if the nature of the suit grants the right to a jury trial, declaratory relief surely won’t take that right away
Attorney’s Fees

· Two rules

· (1) American rule – each side bears its own fees, no matter win or loss

· (2) English rule – prevailing party recovers litigation expenses from the losing party

	Policy for American rule

· Avoid dissuading P from vindicating its rights – i.e., do not make P consider whether it is willing to be liable to D’s costs if it is wrong in asserting its rights.

	Issues with American rule

· If P wins, it cannot really achieve a “rightful position” standard

· Meaning – P really is not made whole since P has to pay its attorney


Having opponent pay fees

	(1)
	Fees for litigation violation of an injunction
	P can recover attorney’s fees from D from having to go back to court and assert rights the court already said it had. 

	(2)
	Fee shifting statutes
	· Sec. Reg. violations

· Environmental claims

· Civil rights claims
· Wage and hour claims

· Bankruptcy

· RICO

· FOIA

	(3)
	Bad faith litigation / vexatious litigation
	Rule 11 Frivolous suits, violation of discover orders, etc.

	(4)
	Contractual fee shifting
	Two parties can agree any litigation that results from a contract will be done under the English rule


Class Overview
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UCC – Buyer’s Damages
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UCC – Seller’s Damages
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Contempt Summary
	
	Direct Criminal
	Indirect Criminal
	Civil Compensatory
	Civil Coercive

	Purpose
	Punish for misconduct in presence of court; vindicate court’s authority; protect orderly proceedings
	Punish for past violation of order; vindicate court’s authority
	Compensate for harm caused by violation of order
	Coerce compliance with court order

	Sanction
	Jail or fixed fine (paid to government) or both
	Jail or fixed fine (paid to government) or both
	Compensatory damages, including attys’ fees & costs (paid to aggrieved party)
	Jail or per diem fines (paid to government) or both.  Conditional: may be “purged.”

	Jury Trial
	No 
	Yes, if sanction is “serious” (1) 
	No
	No

	Right to Counsel
	No
	Yes 
	No
	No (but see Turner) (2)

	Willfulness required?
	Yes
	Yes
	No
	No

	Proof Level
	Beyond a reasonable doubt
	Beyond a reasonable doubt
	Clear and convincing
	Clear and convincing (3)

	Procedures Used
	Summary
	Criminal procedure
	Civil procedure
	Civil procedure (but see Turner) (4)

	Nature of Proceeding
	Imposed immediately by judge (“summary proceeding”) –and used only in “exceptional cases”
	Separate criminal trial brought by prosecutor 
	Hearing as part of administration of injunction (5)
	Same as Civil Compensatory

	Effect of Underlying Order being vacated
	Not applicable; no underlying order
	No effect; contempt sanction remains valid (6)
	Contempt vacated  (7)
	Same as Civil Comp. (8)

	APPEALABLE
	Immediately
	Immediately
	With underlying order
	Not appelable

	Collateral bar rule?
	Not applicable; no underlying court order
	Yes (Walker)
	Not applicable (9)
	Not applicable (9)



EXPLANATORY NOTES:
(1)  More than 6 months jail term; limits on fine not clear.

(2)  Turner (p. 338) holds that while there is no “automatic” right to counsel in a civil coercive contempt proceeding, where an indigent person is jailed to coerce compliance, if a lawyer is not provided, then “substitute procedural safeguards” must be provided so as not to violate the contemnor’s due process rights.  See also Bagwell (p. 331):  “Contempts involving out-of-court disobedience to complex injunctions often require elaborate and reliable factfinding. . . .  Under these circumstances, criminal procedural protections such as the rights to counsel and proof beyond a reasonable doubt are both necessary and appropriate” to protect due process rights.  Note, however, the Bagwell court achieved its result by deeming the sanctions at issue “criminal” despite the fact that the trial court labelled them “civil coercive.”

(3)  In Bagwell (p. 331), the Supreme Court reversed the trial court’s refusal to vacate $52 million in fines payable to the state, ostensibly as a civil coercive sanction, after the parties had settled the underlying suit.  While the Court’s majority said “we conclude the fines are criminal” in order to hold that criminal procedures had to be afforded, it is possible to read the case as suggesting that some civil coercive fines, where there have been “widespread, indirect contempts of complex injunctions,” may require the criminal level of proof as well.  

(4) See Note (2) above.

(5) This means that the same judge who issued the original injunction will normally preside over any civil contempt hearings.

(6) This is because an indirect criminal contempt sanction is a crime in and of itself; the violation of a court order, even where the court order is later found to be invalid or improperly issued, is a crime like any other crime.  See U.S. v. United Mine Workers (at p. 322) (“Violations of an order are punishable as criminal contempt even though the order is set aside on appeal, or though the basic action has become moot.”).

(7) U.S. v United Mine Workers (at p. 322):  “It does not follow . . . that simply because a defendant may be punished for criminal contempt for disobedience of an order later set aside on appeal, that the plaintiff in the action may profit by way of a fine imposed in a simultaneous proceeding for civil contempt based upon a violation of the same order.  The right to remedial relief falls with an injunction which events prove was erroneously issued.” 

(8) See Notes 5 & 6, pp. 336-37; see also Bagwell (at p. 332), which indicated its approval with the Virginia appeals court’s holding in the case that when the underlying litigation is settled, a civil coercive fine should be vacated.

(9) Most cases and secondary sources say this.  The main reason given is that because civil contempt is appealed along with the merits of the underlying injunction (see the “appealable” row), an attack on the merits of the injunction is not “collateral,” but rather “direct” in this context.  Further, a litigant seeking to hold the alleged violator in civil contempt must prove that the injunction was valid and enforceable, and that the injunction was violated, which tends to show that any attack on the underlying order is not “collateral” to that proceeding.  See also Wright & Miller, 11A Fed. Prac. & Proc. Civ. § 2960 (3d ed. 2018) (noting that an appeal of a civil contempt order “is not available until there is a final judgment in the entire action.  At that time the validity of the order may be challenged. . . .  The United Mine Workers case lends support to the oft-stated principle that a defendant in a civil contempt proceeding may challenge the validity of the underlying decree.”). Prepared by Professor Hayden

� Outside the scope of this class. However, bar likes contract questions so will need to review unconscionability.


� Several cases could be thought of in more than one category – not mutually exclusive.





