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Possession
Rule: Property interest arises at the moment of possession
1. To succeed in an action for ejectment without title, you must establish prior possession (the prior possessor has rights over all subsequent possessors; the first possessor has rights over all except the true owner). 

2. Possession creates protectable property interests; often easier to establish possession rather than ownership in an action to recover land (establishing true title can be hard).
a. Ownership is senior to possession

b. Older possessory interests are senior to newer possessory interest
Pierson v. Post: possession creates protectable property interest
Armory v. Delamirie: kid who found jewelry can keep it unless the rightful original owner comes up. Possession gives the possessor a protectable property interest. Doesn’t have to prove he got it rightfully
· A principal can assign an agent to act on the principal’s behalf
Tapscott v. Cobbs: there is a presumption that an heir to land is in possession. Acquisition of property through possession when title is unclear. First possessor has rights over all except the true owner. (first in time = first in right)
Appurtenant: something that is an inherent part of the land, such that owning the land will mean automatically owning that thing on the land
· If fixed to the land, then it is part of the land ( fixture
Nuisance: arises from (1) improper use of one’s own property that (2) does injury to land, property, or rights of another
Adverse Possession

Rule: When the statute of limitations for an action to recover possession of the land expires, the adverse possessor will have protectable property rights against even the true owner so long as their possession met the following five requirements throughout the statutory period: (1) actual, (2) open and notorious, (3) continuous, (4) exclusive, and (5) hostile.
Ejectment – action to recover possession of land (action to “quiet title”)
1. Actual: adverse possession must be actual, mere trespass is not enough

a. Whether the claimant’s activities were consistent with how a reasonable owner of the land would have used it
2. Open & notorious: open possession (not secret), such that owner knew or should have known of the occupation
a. Always met with actual notice
b. Even if secretive, if true owner actually knew, then open and notorious requirement is met
c. SOL will not run if adverse possessor sneaking on and off the property
3. Continuous: continuous possession throughout the statutory period, and the continuity must be the type expected for the land involved
a. Ex: land used for grazing would only be used in the summer. Reasonable for adverse possessor to only be there in the summer, as long as there every summer

b. Mendonca: owner stepped back on his land for 3 weeks and used it and left after. Clock reset and didn’t satisfy 20-year statutory period even though neighbor was on the land for 15 years before and after the owner used for 3 weeks (must be acting as reasonable owner would, such that there is possession)
4. Exclusive: exclusive possession throughout the statutory period; the adverse possessor must behave the way you would expect an exclusive possessor to behave (doesn’t mean “no guests”) 
5. Hostile:
a. Majority (Connecticut rule): activity is hostile if it is objectively inconsistent with the true owner or prior possessor’s legal rights
i. Doesn’t apply if true owner gave permission (whether explicitly or implicitly [not objecting])

b. Minority 1 (Maine rule): activity is hostile if it is objectively inconsistent with the true owner or prior possessor’s legal rights AND the adverse possessor knows he is violating the rights of another
c. Minority 2 (Iowa rule): activity is hostile if it is objectively inconsistent with the true owner or prior possessor’s legal rights AND the adverse possessor cannot know he is violating the rights of another (honest mistake) (if he knows he is violating rights of another, has no right, must be in good faith)
d. Claim of right: objective hostility
e. Color of title: where possessor believed that there has been a title transfer but it was defective (ex: improper notarization). Establishes hostility (“entering under color of title”)
i. Claiming under a defective document (not “no document”)

ii. Can cure defective titles
iii. If the defective title covers a larger area than the AP is possessing, he gets the entire area
1. Vs. under claim of right: would only get the portion actually occupied

iv. Actual possession trumps constructive possession

1. Ex: A has defective deed for 4 acres and lives on 2. O adversely possesses other 2. A cannot sue for ejectment of O (actual > constructive)
v. Under invalid deed for more than 1 lot:
1. If areas are contiguous, get both lots
2. If areas not contiguous, only ger lot actually occupied (not constructively)

3. Won’t get 2 contiguous lots if one of them is owned by a different owner
4. If 2 people in constructive possession of lots they both have deeds to, look whose deed was first
f. Whenever started with consensual entry (permission, tenancy, etc.) and lease ends, there has to be some overt repudiation to put landlord on notice that tenant is adversely possessing
6. If all 5 requirements are proven and SOL expires, adverse possessor retains right as first possessor
7. Innocent improver doctrine: when someone innocently “improves” the land of another thinking that it was his, and the cost to build or remove is substantial compared to the negligible harm to the owner, the court can either force the owner to sell the possessor the land at fair value, or the court can force the possessor to sell the “improvement” at fair value
8. Tacking: if the adverse possessors or the true owners are in privity, the ownership time frame is tacked for the purposes of adverse possession
a. Privity: consensual and voluntary transfer (sale, gift, transfer, bequest by will, inheritance)

i. Not when original adverse possessor leaves and another random person comes on
b. If division in time slices takes place on the adverse possessor’s side, all adverse parties in the line are considered in privity

c. If division in time slices takes place on the owner’s side:
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If adverse possessor enters before the division, all owner parties in line are considered in privity (tacking allowed)

1. If A starts adversely possessing before O makes divisions to B for life and C after B’s death, A can get in fee simple absolute
ii. If adverse possessor enters after the division, all owner parties in line not considered in privity (tacking not allowed, reset statutory period)
1. If A starts adversely possessing B’s life estate (after the division), B and remainderman C not in privity. So A would only get a life estate measured by B’s life (SOL resets after B dies)
9. Tolling: statutory clock stops (is tolled) if a person entitled to bring the action for ejectment is under a legal disability
a. Under 18 years old, insanity, imprisonment

Jarvis v. Gillespie: J sued G for declaratory relief to gtfo his adversely possessed land.
Mannillo v. Gorski: open & notorious requirement not met, the encroachment was along a common boundary between the houses. Would’ve needed a boundary survey to determine property lines, reasonably diligent owner wouldn’t have done that.
Carpenter v. Ruperto: in Iowa, adverse possessor who knew she didn’t have a right to the land and improved the land was not able to invoke innocent improver doctrine because she was acting in bad faith
Estates

1. Property may be:
a. Alienable = can be sold or given away (gifted)
b. Devisable = can be transferred by will
c. Descendible = can transfer via intestacy laws to owner’s heirs
2. Successors in interest: covers both beneficiaries of a will + heirs from intestacy rules
3. Reversions and remainders are alienable, devisable, and descendible
Present Interests (Possessory Freehold Estates)
1. Fee simple absolute
a. Right to property from now until the end of time

b. “And his heirs”
c. Alienable, devisable, descendible

d. Presumption in favor of fee simple absolute if unclear

2. Fee simple determinable
a. Present interest limited by language of duration; will continue until a specified time
b. “So long as,” “while,” “during,” “until”
c. Future interest: possibility of reverter
i. Descendible, NOT alienable or devisable
ii. Converts to fee simple absolute upon breaking of condition

d. The clock for statute of limitations for adverse possession begins to run the moment the condition is broken. Need to send owner clear notice that condition will be broken and intend to adversely possess
3. Fee simple on condition subsequent
a. Present interest that could potentially terminate at the occurrence of a specific event
b. “Provided that,” “on condition,” “but if”
c. Future interest: right of reentry [grantor has right to reenter and repossess]
i. Descendible, NOT alienable or devisable

d. The clock for statute of limitations for adverse possession:

i. Majority: begins to run the moment the condition is broken
ii. Minority: doesn’t start running until RoR is asserted
4. Fee tail
a. Interest that conveys a life estate passing from generation to generation followed by a reversion in the grantor

b. “And the heirs of his/her body”
c. Future interest: reversion (when line dies out)
d. 4 types of fee tail

i. Fee tail general - “and the heirs of his body,” follows primogeniture 
1. To eldest son, if no sons, to daughters equally
ii. Fee tail male - “and the male heirs of his body”

iii. Fee tail female - “and the female heirs of his body”

iv. Fee tail special - “and the heirs of his body by B” (specific spouse)

e. Can transfer life interest to someone else, but after death, moves back to descendants
f. Failure of issue construction: “To A and his heirs, but if A dies without issue, then B”
i. Definite failure of issue construction (majority): interprets as “if A dies without issue, then B” ( creates fee simple absolute followed by an executory interest
To A for life and then to B and his heirs, but if B dies without issue, then to C and his heirs
2 ways to interpret based on jurisdiction
1. Substitutional interpretation: if B dies without issue before A dies
If B dies after A, C doesn’t take
(A(B OR A(C)

2. Successive interpretation: if B dies without issue EVER [before or after]
If B dies after A, C does take

(A(B(C)
Both called LE in A, vested remainder in B, shifting executory interest in C
ii. Indefinite failure of issue construction: interprets as “if A or descendants die without issue, then B” (when A’s line dies out) ( creates fee tail followed by vested remainder
iii. Rule: always use the definite failure of issue construction except when this language follows an interest that is already in fee tail (“to A and the heirs of her body, but if A dies without issue, to B”)
5. Life estate
a. Present ownership for life, terminates immediately upon the death of the measuring life  

b. “For life” 

c. Future interest - reversion 

d. Not devisable or descendible, but it is alienable (can only convey a life interest) 

e. Life estate per autre vie: life estate measured by the life of another (not the holder of the LE)

f. Possible to have a determinable life estate - a life estate subject to a durational condition
6. Doctrine of waste: arises when there are tensions between the present interest holder and the future interest holder.

a. Voluntary Waste: major physical change in the use or property (either for better or worse). Future interest holders can sue for an injunction or damages (only gets damages if all future interest holders are joined)

b. Permissive Waste: occurs when present interest holder neglects property/repairs

7. Trust: an arrangement by court in equity that awards the legal title to one person in FSA (trustee) and awards the equitable title to the beneficiaries
a. O to T in trust for A for life and then to B 
i. Title is FSA in T, equitable LE in A, equitable vested remainder in B

b. Trustee administers the property to the benefit of the beneficiaries
White v. Brown: didn’t write “and her heirs,” could have been interpreted as life estate or in fee simple absolute. Court determined it a fee simple absolute based on 2 presumptions: (1) in favor of fee simple absolute, and (2) against partial intestacy (if possible, construe language so as to dispose of the entire estate by will)
Mahrenholz v. County: parents’ grant was in fee simple determinable. Once condition was broken, property reverted back to the son in fee simple absolute (since the parents were dead and reverters are descendible)
Alby v. Banc One: restraints on alienation are disfavored
Hypos

· O to A for life; A transfers to B for life ( life estate measured by the first to die of A and B in B, reversion for life in A, reversion in O
· O to A for the life of O ( life estate measured by O’s life in A, reversion in O

· H to W so long as she remains unmarried – can be interpreted 2 ways
· Fee simple determinable in W, possibility of reverter in H (if W dies without breaking condition, goes to her heirs in fee simple absolute)
· Determinable life estate in W, possibility of reverter in H AND reversion in H
· (Distinguished with “to W for life so long as she remains unmarried.” That would just be a determinable life estate)

Future Interests

Order of Operations:
· Interpretative rules

· 1st Aspect of Purefoy

· Definite vs. indefinite failure of issue construction
· If definite, successive vs. substitutional

· Rule of convenience/physiology
· Naming rules: stating the title
· Pre/Post-1536 analysis

· Upfront rules: rules applied at the moment of the grant
· Rule in Shelley’s case

· Doctrine of worthier title

· Rule against perpetuities

· Merger

· Wait and see rules
· Rule of destructibility of contingent remainders
· Applies when preceding life estate terminates, when you ask if contingent remainder has vested
· 2nd Aspect of Purefoy

· Wait and see rule against perpetuities
1. Interests Retained by the Grantor:

a. Reversion: follows a life estate or a fee tail (natural termination), the grantor automatically holds the property in fee simple absolute 
i. Alienable, devisable, descendible

b. Possibility of reverter: follows a fee simple determinable (unnatural), the grantor automatically holds the property in fee simple absolute if the condition is broken (divesting event)
i. Not alienable/devisable, but descendible

c. Right of re-entry: follows a fee simple on condition subsequent (unnatural), once the condition is broken the grantor must exercise the right of re-entry (i.e., ejectment action) to recover the property and hold in fee simple absolute

i. Not alienable/devisable, but descendible
2. Remainders: future interests in 3rd parties that take immediately after the natural termination of preceding estate
a. Contingent remainder: remaindermen are either (1) unborn or unascertained, or (2) subject to a condition precedent
i. String cannot end in contingent remainder, tack on a reversion at the end

ii. Natural termination of preceding estate is never treated as a contingency

1. Distinguished with: “Life estate in B, then to B’s children who survive him” or “then living” ( survival is the contingency
iii. Alternative contingent remainder: alternate option if the 1st contingent remainder isn’t met; still needs reversion at the end [“if __ to B, if not, to C”]
b. Vested remainder
i. Must know who all the holders are
ii. They or their successors must be certain to acquire a present interest at some time
iii. They or their successors must be certain to retain permanently
c. Vested remainder subject to complete divestment: subject to a condition subsequent that may divest the remainder before or after it takes
i. Remainderman doesn’t have to do anything to take, but may be divested before or after entering the land

ii. O to A for life, then to B and his heirs, but if B doesn’t marry C before A dies, O may reenter and repossess ( life estate in A, vested remainder subject to complete divestment in B, right of reentry in O
d. Vested remainder subject to open: remaindermen are part of a class
i. There must be at least (1) one ascertainable living member of the class, and (2) no unmet conditions precedent attached 
ii. Class can close either:

1. Physiologically: when the person who is capable of giving birth to/adopting class members dies
a. Only physiological impediment is death; doesn’t matter how old/how capable someone is to give birth

b. A child in the womb considered as alive for this purpose. Closed class will include child in womb if/when he is born

2. Rule of convenience: a class closes when any member of the class is entitled to demand possession of his/her share
a. Doesn’t have to demand, but just when that member is entitled to
iii. If a class closes, and one of the members has not attained the age required
1. Those who have get the estate in fee simple absolute (subject to partial divestment), until other member is old enough and meets the condition to take
2. Then split evenly among those who have met the condition

3. Executory Interests: follows an unnatural termination (not necessarily immediately) and divests someone
a. Springing Executory Interest: divests the grantor

i. Rule Against Springing Interests (pre-1536): any future interest in a 3rd party must be capable of taking immediately upon the natural termination of the preceding estate (no gaps)
b. Shifting Executory Interest: divests a 3rd party
i. Rule Against Shifting Interests (pre-1536): only naturally expiring estates can be followed by a future interest in a grantee (no condition in a stranger)

1. Possibility of reverter/right of re-entry cannot be transferred to 3rd party (not alienable/devisable)
2. Attempts to create such interests in 3rd party were void
a. Language of duration – condition survives
b. Language of condition – voided

4. Purefoy (1st aspect): where a condition could be read either to create a contingent remainder or a springing executory interest, should be read to create a contingent remainder to avoid invalidity under rule against springing interests
a. O to A for life, then if B marries C, to B ( would read as “then if B marries C before A dies”

i. Not as “then if B ever marries C”

ii. Becomes a contingent remainder

5. Statute of Uses (1536): allows for creation of springing and shifting executory interests
a. O ( A for life, then one year after A’s death, to B

i. Pre-1536: life estate in A, reversion in O

ii. Post-1536: life estate in A, reversion in O, springing executory interest in B
b. O ( A and her heirs, but if the land is ever used as a tavern, to B and his heirs

i. Pre-1536: fee simple absolute in A
ii. Post-1536: fee simple absolute in A, shifting executory interest in B
c. Only springing executory interests pre-1536 were allowed to come into existence on a date certain
i. O to B on Jan 1, 2030 = allowed
ii. O to A and his heirs, but to B and his heirs on Jan 1, 2030 = not allowed then or now
1. Pre-1536: FSA in A

a. Even in equity pre-1536, the interest in B would have been void, so Statute of Uses did not legalize this and would make this void

2. Post-1536: FSA in A

6. Misc. Rules:

a. Interests as classified in the order in which they are set forth in the granting language
b. “But if” signifies divestment unless (1) issue construction, or (2) alternate contingent remainder

c. Executory interests are alienable, devisable, and descendible

d. Residuary clause: grants anything not specifically provided for in the will to a 3rd party
i. 3rd party usually keeps reversions

e. Per stirpes: “by right of representation” breaking down % of share per branch per number of siblings
f. Per capita: “share and share alike” every descendant just gets an equal share
In re Estate of Houston: no implied condition of survivorship. Interests can be written in dead person’s name, but it’s just going to pass on to their successors in interest. (but this condition exists in trusts)
Destructibility of Contingent Remainders

If a contingent remainder does not vest by the time the preceding estate terminates, the contingent remainder is destroyed

When trying to determine if the prior interest terminated, 3 ways:

1. Natural termination: when someone dies or a line dies out. If remainder is not vested, it is destroyed
2. Termination by merger:

a. Doctrine of merger says that when 1 person owns more than 1 interest in a piece of property, and those things add up to another interest that has a name, we combine them into that interest

i. Life estate + reversion = fee simple absolute

b. When a single person has LE and reversion separated only by CR, CR destroyed unless:
Exception: if life estate & next vested interest created simultaneously in the same person with contingent remainder in between

i. Life estate in A, contingent remainder in B ✔, vested remainder in A

1. Note: if B ends up taking, A’s vested remainder disappears

3. Unnatural termination: abandonment, renunciation

Destructibility of Contingent Remainders & Executory Interests:
2nd Aspect of Purefoy: if executory interest can take possession like a contingent remainder (immediately after preceding estate), treat it as contingent remainder for purposes of rule of destructibility

· To A for life then if B marries C before or after A dies, to B and his heirs

· B could take immediately after A’s death by marrying C before A dies. So for purposes of rule of destructibility of contingent remainders, it will be treated as a contingent remainder

· Springing interest is destroyed if B hadn’t married C before A died

· To avoid this from happening and okay with B marrying C any time: to A for life then if B marries C, to B one day after A’s death

· Springing interest can’t take immediately after natural termination of preceding estate and not subject to rule of destructibility of contingent remainders

Rule in Shelley’s Case

If a grantor conveys a life estate to A and by the same instrument (same string of text) attempts to create a remainder in fee simple or fee tail in A’s heirs, the result is a remainder in A

To A for life, and upon A’s death, to B for life, and upon B’s death to B’s heirs

· Originally: LE in A, vested remainder for life in B, contingent remainder in B’s heirs, reversion in O

· Shelley’s case: life estate in A, vested remainder (in fee simple absolute) in B

O to A for life, then to heirs of A’s body and their heirs
· LE in A, fee tail in A’s heirs

· Shelley’s case: LE in A, fee tail in A ( fee tail in A
To A for life and one day after A dies to A’s heirs

· LE in A, springing executory interest in A’s heirs, reversion in O

· Rule in Shelley’s case doesn’t apply here

O conveys “to A for life, and if A returns from Iowa, to A’s heirs.”
· Originally: LE in A, CR in A’s heirs, R in O
· Shelley’s case: LE in A, CR in A, R in O
· LE and the CR do not merge because there is a condition precedent (if A returns from Iowa, the condition is met and they merge into a fee simple absolute)
To A for life and upon A’s death to B for life and upon the death of the survivor of A and B to A’s heirs [aka, then to A’s heirs]

· Originally: LE in A, vested remainder for life in B, contingent remainder in A’s heirs, reversion in O

· Shelley’s case: LE in A, vested remainder for life in B, vested remainder in A

· A is ascertainable, and no condition precedent. Contingent becomes vested
Rule in Shelley’s Case doesn’t apply to “children,” only “heirs”

Rule in Shelley’s case only applies to remainders in fee simple or fee tail
Doctrine of Worthier Title

Inter vivos rule: a conveyance of a remainder or executory interest to the heirs of the grantor is void, and the grantor retains the reversion

O by gift to A for life, and upon A’s death to O’s heirs

· Originally: LE in A, contingent remainder in O’s heirs, reversion in O

· Doctrine of Worthier Title: LE in A, reversion in O
Doctrine of worthier title applies to both remainders and executory interests

Rule Against Perpetuities

No future interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

· If the contingency may resolve too late (later than 21 years after life in being) that interest is void

A future interest that violates the rule is void from the outset. Crossed out. Read the conveyance as if the future interest that was granted is not there

When does rule apply? If

· By conveyance (grant/deed): applied at the moment of the grant. If at that moment, future interest passes, passes forever. If failed, failed forever

· By devise (will): test at the moment of death [not when will is drafted]. If at that moment, future interest passes, passes forever. If failed, failed forever

1. Rule applies to contingent remainders, vested remainders subject to open, and executory interests

a. Interest must vest either (1) within 21 years after some life in being, or (2) never ( valid
b. If interest might vest 21 years after death of life in being ( void
c. RAP does NOT apply to anything original grantor keeps: reversion, possibility of reverter, right of reentry

d. In questions with time limits (“in the next X years”), start by eliminating the time period, reach a conclusion, then determine if the time modifier saves the interest
i. Ex: O to all his GC born in the next 30 years (no GC)
RAP: is it possible for any of O’s GCs to be born in the next 30 years more than 21 years after O’s death? Yes
2. Contingencies to be resolved:

a. Who will take

b. Will they take

c. When will they take

Note: if dealing with an open class, might have to question when the class will close. In some circumstances, the interest may be valid if class closing under convenience, but not physiologically

3. Is it possible for [the event that will resolve the contingency] to occur more than 21 years after death of [last life in being]
a. Life in being = born, ascertained, not a member of an open class [a child in womb CAN be LIB]
b. If yes ( void
c. If no ( valid

4. If an interest is voided because it is not valid under RAP
a. Language of duration – condition survives

b. Language of condition – voided

5. Doctrine of infectious invalidity: If a gift is void under RAP, and the only purpose of the second gift was to hold the property until the voided gift could take, the second gift is void as well

a. Needs strong facts to apply, but always mention in an essay if you void an interest under RAP

6. The Unborn Widow Problem: to son for life, then to son’s widow for life, and then to such of their issue as shall be living
a. LE in the son, CR for life in son’s widow, CR in son’s and widow’s issue who survive widow and son, reversion in O
i. CR in widow because son can remarry if currently married and have a different person who will be the eventual widow. Won’t know until son’s dead

b. RAP (grant to widow): is it possible for son to die more than 21 years after son dies? No ( valid
c. RAP (children’s grant): is it possible for widow to die more than 21 y after son dies? Yes( void

i. Won’t know which issue is living until widow dies, her death resolves contingency

d. Then must ask if widow’s grant was only there for the purpose of retaining it for the children (Doctrine of Infectious Invalidity) 
i. If yes ( Void: LE in son, reversion in O
ii. If no ( Valid: LE in son, CR for life in son’s widow, reversion in O

7. The Slothful Attorney Case: T to my grandchildren who are living at the time T’s will is admitted to probate (has 3 children and 2 grandchildren at death)
a. FSA in T, springing executory interest in grandchildren [since will has to go to probate]

b. RAP: Is it possible for T’s will to be admitted to probate more than 21 years after T’s children die? Yes ( void, FSA in T

c. If T’s children all predeceased T, then the class of grandchildren would be closed and they would be lives in being making this conveyance valid

8. Wait and See Approach: wait and see if the interest vests within 21 years after the deaths of the lives in being. DO NOT void at the outset, but rather after the 21 years have lapsed and the interest still hasn’t vested
a. KY Statute: any life can be a life in being if the life is causally related to the vesting interest
i. A member of an open class can be a life in being
b. IA Statute: lists the statutory measuring lives explicitly (grantor, spouse, etc.); no causality required
Using wait and see approach for unborn widow case: wait until son dies to ask who son’s widow was; wait until son and widow both die, then based on their living issue, ask if that event occurred more than 21 years after the death of lives in being
9. Uniform Statutory RAP: a future interest is good if it satisfies the common law rule or in fact vests/terminates within 90 years
10. Cy Pres Reform: if adopted in the jurisdiction, a court can rewrite the grant to be consistent with RAP
Hypos
· T devises to A for life and upon A’s death to such of A’s grandchildren that attain age 21 [assume none 21 yet]
· Purefoy: before A dies ( to such of A’s grandchildren that attain age 21 before A dies

· LE in A, contingent remainder in A’s grandchildren, reversion in T
· Must determine whether contingent remainder is valid by looking at when class closes
· Rule of convenience: when 1st grandchild turns 21
· Is it possible for A’s 1st grandchild to turn 21 before A dies more than 21 years after A dies? No ( valid
· Physiologically: any grandchildren, including those born after A dies
· Is it possible for the last of A’s children to die more than 21 years after A dies? Yes ( void
· T by devise to grandchildren ( fee simple absolute in T’s successors in interest, springing executory interest in grandchildren
· If SpEI fails RAP, and the only title is fee simple absolute in T, for essay:
· Make sure to mention: look at residuary clause, if no residuary clause, go through intestacy

· T by devise to A’s GC who reach 21, already has 23-year-old GC
· Convenience: class closes, 23-year-old + any other GC
· Since this is close class, they are lives in being: possible for one of those GC to turn 21 more than 21 years after these GC die? No ( valid
· Physiological: class closes when A’s kids die

· A is still LIB, is it possible any of the GC will turn 21 more than 21 years after A dies? Yes, void. RAP would void future interests (minor + unborn), but 23-year-old has a present interest. Law unclear how it would proceed. On essay, discuss both possibilities + doctrine of infectious invalidity
· O to A for life, then B, and the heirs of her body, but if she dies without issue, to the daughters of J/E. J/E have 2 living daughters.
· Indefinite failure of issue: fee tail in B, then to the daughters of J/E
· LE in A, VR in fee tail in B, vested remainder subject to open in the daughters (when does this class close?)

· Physiologically: when J/E die. Is it possible J/E die more than 21 years after J/E die? No
· Since valid under physiological, will be valid under convenience (since convenience merely speeds up when a class closes)

· O to A for life, then B, but if she dies without issue, to the then-living daughters of J/E

· LE in A, vested remainder in B, shifting executory interest in J/E’s daughters
· Contingencies: whether daughters will take, which will take, when will they take

· All resolved at the event of B’s death

· Is it possible for B’s death to take place more than 21 years after B dies? No, valid

· (After done with all this, can do the substitutional/successive interpretation if necessary)

· O to A for life, then B and the heirs of her body, but if she dies without issue, to the then-living daughters of J/E
· LE in A, vested remainder in fee tail in B, contingent remainder in J/E’s daughters, reversion in O
· Event that will resolve contingency (of who will take [this is a condition of survivorship]): B’s line dying out
· Is it possible for B’s line to die out more than 21 years after any lives in being? Yes, void

· Final title: LE in A, VR in fee tail in B, reversion in O

· O to A for life, then B, but if she dies without issue, to J/E’s daughters

· LE in A, vested remainder in B, shifting executory interest in J/E’s daughters

· If they do end up taking, who will take/when will class close
· Physiologically: when J/E die. Is it possible J/E die more than 21 years after J/E die? No

· Convenience: when B dies. Is it possible B dies more than 21 years after B dies? No

· (After done with all this, can do the substitutional/successive interpretation if necessary)

Concurrent Estates
Rule: A concurrent estate is when two or more people have equal right to possess and use the same property at the same time. These rules commonly apply when (1) two or more people buy a piece of property together with the intent of living in it together, or (2) property passes other than by sale to two or more people (intestacy or by will).

Types of Concurrent Estates
1. Each co-tenant has an undivided interest in the property (each tenant has the right to possession of the whole property, even if their actual interest is a lesser percentage of the whole)
2. Tenancy in common: each tenant has the right to possess all of the property concurrently and has an undivided interest in the whole that is alienable, devisable, and descendible. Interest doesn’t need to be equal.
a. Upon death of one of the owners: interest passes by will/intestacy

3. Joint tenancy with right of survivorship: each tenant has the right to possess all of the property concurrently and has an undivided interest in the whole that, upon the death of one of the co-tenants, passes entirely to the remaining joint tenants (therefore, while it is alienable, it is not devisable or descendible)
a. Parties must meet the 4 Unities Test:

i. Time: joint tenants acquired concurrent interests at the same time
ii. Title: same instrument
iii. Interest: identical % interest (quantity)
iv. Possession: identical duration, quality, and right to possession
b. Unless clearly indicated joint tenancy with right of survivorship, presumed tenancy in common (even if 4 unities met) 

[“To A and B in joint tenancy with right of survivorship (and not as tenancy in common)”]
c. Severance: when one of the 4 unities are destroyed, severance converts a jtw/ros into a tenancy in common (always check for severance)
i. Different views on whether lease severs joint tenancy with right of survivorship:
1. Lease severs
2. Leasing severs temporarily until lease is over
3. Lease doesn’t sever unless we are sure that was intent of leaser (Tenhet, CA position)
ii. Different views on whether mortgage severs joint tenancy (1 tenant pulls a mortgage):
1. Title Theory: mortgage severs; conveying title of parcel to creditor when taking on a mortgage
2. Lien Theory: mortgage doesn’t sever; FSA remains with owner, all creditor gets is a lien on the property
iii. Lakatos: murderers shouldn’t profit off their victims’ death, murder severed (jdx split)
4. Tenancy by the entirety: joint tenancy with added unity of person (marriage; domestic partnership)
a. When one spouse dies, other takes right of survivorship

b. ONLY way to sever is through divorce (not of the other unities)
Rights of Co-Tenants
Rule: Co-tenants have certain property rights that can be exercised through three different causes of action: accounting, contribution, and partition. The first question to ask is always who is suing whom?
Causes of Action:
1. Accounting: action in equity brought against fiduciary to compel fiduciary to account for his actions as fiduciary, where suing party wants to reach into the pot of profits (action for mesne profits)
a. Fiduciary = someone who has a duty to act primarily for another’s benefit (cotenants treated as fiduciaries towards each other)
b. Two common situations to be concerned with:

i. One co-tenant rents out the property and collects profits (#1)
A and B are co-tenants (not living on property). A rents out the property and collects income. B is entitled to bring an action for an accounting. If A has 60% interest in the property, and B has 40% interest, A owes 40% of his profits to B.

ii. One co-tenant lives on the property while the other does not (#2)

A and B are co-tenants (60/40%). A lives on the property, B does not. Does A owe B 40% of the fair rental value of the property? 

1. Majority Rule: No - A is merely exercising his right to possession of the whole and owes B nothing

a. Exception: if A ousted B, the ousted co-tenant is entitled to their share of the fair rental value of the property

2. Minority Rule: Yes - a co-tenant not in possession is entitled to his share of the rental value even if there is no ouster
c. Co-tenant who brings an action in accounting for unpaid rental profits is only entitled to the net profits (% of the gross minus both mandatory and optional costs)
d. If a co-tenant’s improvement increases the rental value of the property, the co-tenant is entitled to keep the extra money added to FRV and it is deducted from any profits paid to the other co-tenant.
i. A spends $20,000 to build pool, raises FRV from $1,000 to $1,100. B sues for accounting. A keeps $100, remaining $1000 is split based on interest %
2. Contribution: legal action brought to force a co-tenant to reimburse the other for costs
a. If both co-tenants are using the property, and the cost is a mandatory cost, then the co-tenant who has paid the cost may sue the other for contribution

i. Mandatory cost: if not paid will result in loss of legal right to possession (mortgage payments, property taxes, etc.)

b. If both co-tenants are using the property, and the cost is an optional cost (won’t lose property if unpaid), then neither co-tenant can sue the other for contribution

c. If the paying co-tenant is in possession, and the other is not, there is no cause of action for contribution for mandatory costs except if the mandatory costs were more than the fair rental value of the property, the paying co-tenant is entitled to the excess
i. Property tax = $1,200, FRV = $1,000; payer entitled to 40% of $200
d. Neither co-tenant may sue the other in contribution for improvements
3. Partition: action in equity to force division of the property (only tenancy in common & joint tenancy)
a. Voluntary partition: parties come to agreement on how to partition

b. Involuntary partition: requires court proceeding

c. Almost always coupled with action for accounting, asking what is fair when making adjustments
i. Ex: A spent $20k on pool which only raised FMV by $5k. A gets $5k from sale price, split rest of profit based on %
d. Remedy depends on situation:
i. Rural land – may just draw a line and partition physically

ii. House – sale of property and proceeds split

4. Waste: courts are split on whether a non-possessing co-tenant may sue the other for waste while the other is in exclusive possession. Half say they can sue in waste (legal action), the other half says no, the proper cause of action is accounting
Cummings v. Anderson: action for accounting results in a variety of different equitable solutions, really up to courts’ discretions as to what is fair
Hypos

· A and B are jtw/ros. Neither A nor B pay the mortgage. A buys property at the foreclosure sale. Half of the courts say A buys it on behalf of both as fiduciary, the other half say that A buys it for himself and doesn’t need to account for B’s interest

· O conveys Blackacre to A and B as jtw/ros. A pays entire purchase price of $75k. B brings an action for partition - he wants the property sold and seeks half the proceeds

· Because this is a jtw/ros, A paying O doesn’t change anything (parties must have equal percentage interest under 4 unities test to be holding as jtw/ros) 

· Even though B didn’t pay for the property, he gets 50% of sales proceeds

· A can avoid this issue through severing the jtw/ros and converting it into a TIC

· A and B own Blackacre as TIC. A leases Blackacre to C for 5 years without B’s consent. B cannot sue for termination of the lease - A has a right to possession of the whole and can convey that right to C, B cannot stop him from living there

· B can bring accounting action for half the rental proceeds. If he does so, he waives the right to challenge C’s possession of the land

· H and W own Blackacre as jtw/ros. H executes contract and purchase of sale to sell interest to A for $100k. H dies before closing date and leaves entire estate to X. Is X entitled to any share of the proceeds or does W own in fee simple? 

· In equity, we treat what should be done as having been done (ie., closing date)

· H’s transfer severed the jtw/ros - on closing date, $100k goes to X
· H and W own as tenants by the entirety. H sells his interest to X. W and X each hold an undivided ½ interest in the property
· W continues to hold her right of survivorship if H dies
· X owns H’s right of survivorship if W dies
· When H dies (before W), W takes entire property in fee simple absolute

· A & B hold Blackacre as tenants in common. A holds 60% undivided interest; B holds 40% undivided interest. A installed swimming pool at own expense costing $70k, but only increased fair market value by $20k. B seeks partition, they decide to sell for $470k.
· $290k to A, $180k to B
Marital Property Rights

1. Coverture: husband had absolute control over wife’s property during his lifetime
2. Dower: gave the widow a right to a life estate in ⅓ of (1) all lands (2) of which her husband was seized (3) of a legal estate (not equitable) (4) at any time during the marriage (5) in which he had an estate capable of inheritance by issue of their marriage
a. Even if husband sold land during his lifetime, right of dower attached to it
i. Would require wife’s consent prior to sale

b. “Inchoate” during the marriage

c. “Consummate” after husband died

Ex: B had a life estate in 300 acres. When B dies, wife doesn’t get any of that since it is not capable of inheritance.
3. Community Property: 8 states follow community property laws for marital property
a. Recognize two types of property

i. Community property: owned by the community (the couple)
1. Property acquired during marriage

2. Jointly owned 50/50

3. If spouse dies intestate, goes to spouse (like in right to survivorship)

4. Apply to personal and real property

ii. Separate property: owned by each individual separately

1. Property acquired before marriage

2. Gift, inheritance

3. No rules of dower

Leasehold Estates

Types of Leasehold Estates

1. 3 Types of Leasehold Estates:
a. Tenancy for term of years: lease for a fixed/computable period of time (A/D/D)
i. Renting for __ weeks, still called tenancy for term of years
ii. Almost always created by written K

iii. Termination ( no notice required unless lease says otherwise, neither party can terminate prior to end of term w/o consent/unless lease allows
1. Death does not terminate

b. Periodic tenancy: definite period (mo/yr) + automatically renewed (A/D/D)
i. Termination ( cannot terminate unless notice is given by either party

1. If period = yr ( 6mos notice required

2. If period < yr ( time for notice = 1 period of tenancy
3. If notice is not timely ( not effective until end of next period

4. Terminates at the end of lease agreement
5. Death does not terminate, your estate is on the hook!
c. Tenancy at will: capable of being terminated by either party without notice (A)
i. Termination ( w/o notice or by death; both must be able to terminate
ii. Strongly disfavored in modern law; oral leases presumed to be periodic tenancy
2. Classifying tenancy: look at intent of the parties
a. TOY usually written; PT usually oral; TaW avoided unless explicit

b. Principle difference ( notice required to terminate
3. Tenancy at sufferance (holdover): not an estate, refers to Ts who overstay their possession
a. L has an election: (1) treat T as trespasser and evict, or (2) treat T as PT instead

i. Once L makes election, cannot change it
ii. Election may be made explicitly (notice, ejectment) or implicitly

1. Renting to new T2; accepting rent checks from T1

b. Not always applied mechanically; look holistically at intent, facts, equity

i. L must make election within reasonable time (2mo okay, 15yrs too long)

c. What if the holdover T is still possessing when new T comes to move in? 

i. American Rule: new T is responsible for kicking old T out (not L) 

1. Why? T has right to possession, not L

2. T can choose to treat old T as trespasser or PT

ii. English Rule: L is responsible to deliver actual possession; new T sues L (not old T) 

iii. Parties can always change which rule applies in the lease terms
4. Creation of a tenancy: non-freehold estates created by oral or written leases (contract)
a. 5 essential terms: (1) L, (2) T, (3) premises, (4) rent amount/time, (5) term
b. Statute of Frauds: leases longer than 1yr must comply w/ SoF (in writing + signed by the person against whom enforcement is sought)
i. Oral agreement/no writing for > 1yr
1. If T takes possession with L’s permission ( tenant at will
2. If T then pays rent annually/monthly & L accepts ( periodic tenancy

3. All aspects of oral lease other than term are binding
4. If T has not yet taken possession, the lease is voidable
ii. Doctrine of Partial Performance (equitable exception)
1. If the oral lease violates SoF, but one of the parties behaves in a way that would be unusual in the absence of a long-term lease (ex: L building a building on the property for T) then the courts will accept that behavior as evidence that there was no fraud and will enforce the full term of the lease, notwithstanding that there was no written contract
5. There is no implied duty to occupy at the beginning of the lease

a. L can impose this duty (“non-conforming use”) via lease if L cares about occupancy (ex: when land is grandfathered for zoning purposes and occupancy is required to comply)
i. L’s remedy ( order for specific performance 

6. There is a difference b/t a lease and an agreement (K) to enter into a lease; both a lease and a K to make a lease are enforceable, difference is in measure of damages; look at the intent of the parties and what the written docs actually say to tell the difference (if intended to stand on its own, it’s a lease; if you need another doc, it’s a K to make a lease)

a. Lease ( L is entitled to his rent 

b. Contract ( L only entitled to value of the contract (expectation)

Hypos

· L and T enter into a lease dated 1/1/2006. Term will commence on 1/1/2006 but provides no date of termination. Lease says T shall pay L rent of $6k annually in equal monthly installments of $500. Answer: Unclear if this creates a month-to-month periodic tenancy, and 1mo notice is required to terminate, or if this creates a tenancy for term of years for 1 year
· Lease terminates on 1/31/2001. At 5pm on 1/31, painters show up to repaint for the next T and request to enter. Does T have to let them in? Answer: No. Expires at midnight. 

· Lease provides that T was granted a term to commence on 5/1 and to end when T terminates the lease. L notifies T to vacate within 30 days. T claims he has a determinable life estate. L claims he has a tenancy at will. Answer: This created a determinable life estate because only T could terminate (wouldn’t fall into tenancy at will since that provides BOTH parties would be able to terminate; determinable based on so long as T wants to keep possession)
· L leases to T for term of years. On the date the lease began, T did not yet occupy. T arrived 10 days later and trespasser X has taken possession. Can T sue L? Answer: No, L provided the property unoccupied on day 1; squatter is now T’s problem (no breach)
Use, Habitability, and Retaliatory Eviction

1. Illegality: rules governing when the lease permits a use but the government does not
a. Use illegal from the outset:

i. If T knows and L doesn’t ( T bears cost/lease enforceable
ii. If both know ( L bears cost/T can terminate the lease

b. Use becomes illegal after lease was signed ( L bears cost/T can terminate lease

c. Doctrine of Commercial Frustration: if T’s use is frustrated by government action (not made illegal/eminent domain), and the government action was not reasonably foreseeable at the time the lease was made, T may terminate the lease
i. L must have known of T’s intended use; must have been total/near total frustration
ii. Ex: government raises drinking age from 18 to 21, causing T to lose 80% of customers
2. Rule of Independent Covenants: all promises made in lease are obligations L takes on contractually and independent of property law
a. If L breaches, tenant does not have the right to terminate K (can sue for other remedies)
b. Exception: implied covenant of quiet enjoyment

3. Implied Covenant of Quiet Enjoyment: L promises that neither he, nor anyone claiming through him (ex: another tenant), nor anyone with superior title will disturb the T in his quiet enjoyment of the premises
a. No breach if unrelated 3rd party
b. Implied by law, imposed on every L/T relationship (most courts don’t allow waiving)
c. If L breached this covenant, T allowed to terminate the lease/stop paying rent
i. Interference is either eviction (L moving into the house or entry without warning using master key) or partial eviction (L moves stuff into the garage)

1. Partial eviction allows T to terminate or to stop paying rent until L cures the breach
d. CA caselaw exception for partial waiver: Lee v. Placer Title Co allows waiving termination as a remedy for breach
e. Applies to commercial leases

4. Doctrine of Constructive Eviction: cause of action for T to terminate lease when L breaches duty, effectively forcing T to move out; developed out of the implied covenant of quiet enjoyment
a. Converts an independent covenant (which wouldn’t allow termination) into constructive eviction (which allows termination)
b. 4 Elements

i. Duty: landlord must wrongfully perform or fail to perform some express/implied duty
ii. Substantial interference: L’s action/inaction caused substantial interference with T’s use of premises
iii. Notice and opportunity to cure: T must give L notice and opportunity to cure

iv. Failure to remedy and T must vacate within a reasonable time

5. Implied Warranty for Fitness of Particular Purpose: limited to (1) short term leases, (2) of furnished, (3) residential premises
a. Ex: rat infestation in vacation home

b. Generally, not applied to commercial leases

c. Can have claim for both habitability and fitness of particular purpose violation for 1 lease
6. Implied Warranty of Habitability: L warrants that the residential premises will be reasonably suited for human habitation (independent covenant)
a. Courts typically look at local housing codes as guidance
b. Remedies:
i. T may move out and terminate, but since an independent covenant, must also satisfy doctrine of constructive eviction first

ii. Repair and deduct: after notice to L and L’s failure to repair, T repairs and deducts repair cost from future rent

iii. Reduced rent: paying a reduced amount based on new value of residence
iv. Damages

c. Courts split on whether this can be modified by K
i. CA: warranty may not be waived unless lease affirmatively provides T will undertake repair obligation
7. Implied Warranty of Suitability: in a commercial lease, warranty that the premises are suitable for their intended commercial purpose
a. Extension of implied warranty of habitability for commercial purposes; 1 case ever applied
b. Alternative is to just claim constructive eviction
8. Illegal leases (Brown v. Southall Realty): local ordinance makes it illegal to rent out premises that are defective; T leaves defective premises and L sues for the rent; T asserts the illegality of the lease; court rules in favor of T

a. If the jdx has a statute/ordinance such as this, serves as a defense for T, alongside warranty for fitness of particular purpose and constructive eviction
9. Retaliatory Eviction: L may not terminate lease for retaliation for enforcement of the L’s housing code obligations, even if complying with notice/termination rules
a. T may assert L’s retaliatory motive as defense against eviction action
b. Common Ex: T complains to a local housing authority, L gives notice and properly terminates the lease, L sues for eviction, T can assert RE defense

i. Also used to defend against retaliatory rent increases

ii. Also used as an offensive cause of action (T sues for damages) 

1. How should we calculate? Moving costs, difference in new rent, etc. 

c. Courts typically decline to extend this defense to commercial tenants; courts allow wealthy/luxury tenants to assert this defense

i. L can’t take unit off the market in response merely because they want to, must have legitimate business reason
Cases
· Davidow v. Inwood North: created implied warranty of suitability. Commercial space that required AC, janitorial services. L wouldn’t remedy and T moved out. Could’ve just sued as constructive eviction
· Robinson v. Diamond Housing Corporation: L tried to evict T for nonpayment of rent, but T succeeded b/c the property did not comply with local housing codes; T successfully asserted the defense of retaliatory eviction in a subsequent eviction action where he showed that L was evicting him in retaliation for not being able to evict him the first time b/c of the housing code violations; L was unable to show that he was evicting T for a non-retaliatory reason
· Barela v. Superior Court: L molested T’s daughter, T called police, L retaliated by raising rent and suing for eviction; court said no eviction and you cannot raise the rent (L was retaliating against T’s complaint to police)
Hypos

· Can T terminate under CE because L blocked off T’s use of the driveway? 

· Need to know whether this is part of the leased premises
· If T has a specific parking space designated in the lease, the space is part of the leased premises, so blocking it off is a breach of quiet enjoyment
· If not a part of premises, would just be an independent covenant ( won’t be able to terminate lease unless there is constructive eviction case
· L enters T’s apartment with the master key without any notice to T. Can T terminate? Answer: Yes - this is a breach of the implied covenant of quiet enjoyment. 

Transfer

Rule: Leasehold estates can be transferred as either assignments or subleases
Note about subleases: once original lease is terminated, sublease automatically terminates too
1. Assignment vs. Sublease

a. If it is a sublease, T2 pays to T; if it is an assignment, T2 pays to L
b. Common Law/Majority/English Rule: 
i. If T transfers ALL of his rights, transfer treated as assignment and T2 holds directly of the L
ii. If T retains a reversionary interest of any sort (even for 1 day), transfer treated as sublease

1. Includes right of reentry/possibility of reverter

iii. True regardless of what the parties call it/intend
c. Minority Approach: look at intention of the parties to determine whether it’s an assignment or a sublease
2. Interaction of K Law and Property Law in the Context of Leasehold Transfers
a. Privity of Contract: this means they can sue in contract law

b. Privity of Estate: this means they can sue in property law

c. Assignment Hypo: L leases to T who assigns to T2. L and T2 are in privity of estate (T2 holds of L), but not K. L can only sue T2 under property law. L and T are in privity of K, but not estate. L can only sue T under K law. Assume that T2 stops paying rent:
i. If L sues T and recovers, T can now sue T2 for contribution
ii. If T wants to avoid liability, he can either (1) have L release him from the K or (2) get T2 to assume the K between L and T (agrees to be bound)
1. By merely assigning the leasehold to T2, it does not release T’s K obligations (has to be a separate K release agreement)
iii. If assumption + release, then novation (new K between L and T2)

iv. These are all K law principles and must be explicitly stated (no impact on property law) 

d. Sublease Hypo: L leased to T; T subleased to S

i. L is in privity of K and estate with T (holds of L)

ii. T is in privity of K and estate with S (holds of T)

iii. L and S are not in privity at all

iv. S fails to pay rent. Can L sue T? Yes ( under either contract or estate
v. Can L sue S? No ( they are not in privity at all
1. K law third party beneficiary doctrine might allow suit
3. L can prohibit subleases/assignments
a. But prohibitions strictly construed against L (need to state clearly whether prohibiting sublease or assignment or both)
i. Prohibition can be implied in scenario when someone given an apartment in exchange for service (Mr. Miyagi of the apartment building)
b. Can L arbitrarily withhold consent of transfer?

i. Majority: L can arbitrarily refuse
ii. Minority (CA): L can only withhold consent on commercially reasonable grounds (implied obligation of good faith) 

1. Reasonable grounds: (1) lack of financial responsibility; (2) identity, business character, or reputation of the proposed transferee; (3) legality of proposed use; (4) nature of the occupancy 

iii. T can’t terminate lease if L unreasonably objecting (since obligation to be reasonable is an independent covenant). Can go through other remedies
c. Assuming lease allows assignment/subletting only with L’s consent and L consented to an assignment
i. Majority/Dumpfor’s Case: once he has consented to an assignment, L loses his right to object/his consent not required for future assignments
1. Doesn’t apply for subleases, consent still needed for future ones
ii. Minority 1: applies to both assignments and subleases
iii. Minority 2: doesn’t apply to either
Hypos

· If T subleases to T2 for more than T pays to L, who is entitled to extra $? T
· T1 assigns to T2. T2 assigns the lease to T3 who then fails to pay rent. Who can L sue for the rent?

· L can sue T under privity of contract
· L can sue T3 under privity of estate (T3 holds of L)
· L can’t sue BOTH T and T3 for 2x the money, can only get it once
· L can’t sue T2 for anything right now (no privity) 

· However, if T2 had assumed T’s obligation via contract law, T2 would still be bound by contract with L, and L could sue T2

· L breaches its duty to make repairs (L made promise to T) ,who can sue?

· T1: can sue, breach of K

· T2: cannot sue. No privity

· T3: can sue. Privity of estate
· S pays T promised rent, but T fails to pay L, can L sue S for possession? 

· T doesn’t have right to possession if he’s not paying rent

· If T doesn’t have the right to possess, couldn’t convey to S

· If S pays T, but T doesn’t pay, L can sue S for possession (not to recover rent) and evict S

· T owes covenant of quiet enjoyment to S

· L is evicting S. L is 3rd party with superior title, so T has breached covenant of quiet enjoyment to S
· L leases to T, L transfers reversion to L’

· L’ in privity of estate with T, but not in privity of K

· L’ can assume the K to get privity of K

Termination

1. Reminder: type of leasehold estate determines type of notice required to terminate
2. If L or T properly terminates the lease ( no issues, no disputes
3. If L improperly terminates ( T is usually still in possession; if L tries to evict, he will lose in court; if L tries to evict using self-help, T can sue for possession/damages
4. If T improperly terminates but remains in possession ( L can sue for rent or eviction
5. If T walks away from property and doesn’t pay rent anymore ( L’s remedies
a. Traditional Common Law Options (Sagamore)
i. (1) Accept the surrender

1. Ends the property law relationship (T no longer holding of L); still a K relationship, L can sue for breach of K (the lease)

2. Measure of damages ( K law (expectation interest) 

a. If L can easily re-let for the same/higher rent, negligible

b. Problem: burden is on the L to prove damages. Longer the lease was, harder it is to predict damages (ex: how will L know what FRV would have been in 5 years)
3. Requires mitigation (finding a new T)
4. What constitutes acceptance of surrender: L’s actual possession of land (ex: moves in and uses stove); difficult when more ambiguous (ex: making repairs; taking T’s keys back)
ii. (2) Refuse the surrender, leave premises empty, collect rent from old T
1. L and T remain in L/T relationship, T continues to hold of the L and lease goes on
2. No obligation to mitigate
3. Problem: can only sue for rent as it comes due (each month); can’t sue all upfront since it wasn’t due in the beginning
iii. (3) Refuse the surrender, rent to new T, and recover difference in rent from old T
1. (1) requires calculation of future expectation damages; (3) only requires that you look at the difference in rents
2. Problem: the old T still has exclusive right to possession of the premises, which means L is breaching implied covenant of quiet enjoyment. This gives T right to terminate the lease if there is a new T (which is what he wanted in the 1st place)
Solution some courts used:
a. Agency ( can treat L as T1’s agent when leasing to T2 (T1 assigning/leasing to T2, so there’s no surrender)

b. Majority Rule (Sommer)
i.  L required to mitigate and not allowed to let premises sit empty (eliminates option 2 from the common law rule; must choose option 1 or 3)
6. What kinds of actions meet L’s duty to mitigate?

a. Showing apartment to all prospective Ts, listing ads, employing realtor

b. Asking for a higher rental rate/refusing to accept lower rent doesn’t necessarily breach duty to mitigate
c. 1 ad in newspaper ( probably doesn’t meet duty

d. Demanding crazy excessive rent ( probably doesn’t meet duty

7. What if jurisdiction requires L to mitigate and L fails?

a. Majority: amount L can collect from T1 is reduced by what L didn’t mitigate
b. Minority: lease is terminated; L collects nothing
8. If jurisdiction requires mitigation, applies equally to residential and commercial leases
a. Cannot contractually waive obligation to mitigate

9. Acceleration Clause: lease clause that requires all rent to be immediately due if T surrenders (solution to common law problem of refusing surrender and having to sue every month)
a. Courts are split on whether this clause is enforceable (CA = no)

b. If enforceable, L cannot collect all the rents and then rent to a new T (old T is still technically holding; breach of quiet enjoyment)

c. Problem: acceleration & duty to mitigate are incompatible doctrines; acceleration gets rid of duty to mitigate (jurisdiction that requires mitigation likely disfavors acceleration)
Hypos

· L & T sign year-long lease. Month before end, L finds new T2 to commence at the end of T1. T1 failed to vacate and sent check for new month’s rent, which L accepted and deposited. T2 sue for possession ( T2 wins because L already made election by leasing to T2, can’t change mind
Servitudes

Servitudes: the right to use the land of another or the right to limit its use by the owner in a specified way
· Easements: legal interests in land

· Real covenants: contractual interests in land

· Equitable servitudes: equitable interests in land

Easements
Creation of Easements
Rule: an easement is a non-possessory legal right to use another’s property in a specified way

1. Vocabulary
a. Appurtenant easement: easement benefits a particular piece of property
i. Dominant estate: property that is benefited by the easement
ii. Servient estate: property that is subject to/burdened by the easement
1. Owner of servient estate may grant as many easements as he would like so long as it doesn’t interfere with use of other easements
Ex: A grants B an easement so that B can go through A’s land to access the road
b. In gross easement: easement is unattached to property
Ex: right given to power company to run a power line over your property
2. How easements are created:
a. By grant: owner of servient estate grants easement to the owner of the dominant estate (or whoever holds the easement in gross) for a price
b. By reservation: owner of both estates (dominant and servient) reserves the easement after selling servient estate in FSA
c. By reservation in a stranger: easement is reserved for someone who is a stranger to the deed
i. Common law (majority): reservation in a stranger is not valid

1. Problem because the easement wouldn’t show up on a title search
2. Solution: (1) grant easement in one K, (2) convey burdened property in another K

ii. Minority (CA): reservation in a stranger is valid
iii. Ex: A sells parcel to C but reserves the easement for B
d. By implication: easement created when a grantor sells one parcel and keeps the other
i. Requirements: (1) both parcels owned by same party before separation of title; (2) use that gives rise to the easement shall have been so long continued and apparent as to show it was intended to be permanent; and (3) easement is necessary to the beneficial enjoyment of the land
1. Use underlying the easement must have existed before division of the property
2. “Necessary” = only reasonably necessary, not essential
e. By necessity: right to cross the servient estate to get right of way
i. Requirements: (1) both parcels owned by same party before separation; (2) common source of title must have caused the dominant estate to be landlocked; and (3) servient estate must have had access to the public road
ii. If it meets these requirements, prob meets requirements for easement by implication too
iii. Remote common source of title is sufficient to create the easement by necessity (as long as there was a common source of title at some point and other requirements met)
iv. Once necessity no longer exists, easement by necessity automatically terminates
f. By Prescription: may apply when 1+ nonowners have been using a piece of land for a long time. But adverse possession doesn’t apply because it is new trespass every time the person goes on the land, so the SOL can never run
i. Custom: the public acquires a right of use if (1) the use was continued from time immemorial, without interruption, and as a right; (2) it was certain as to place and persons; and (3) it was reasonable
1. Old common law doctrine, starting to be used in US
2. Ex: custom to access beaches
ii. Implied dedication: the public acquires a right of use if there is convincing evidence that the owner intended to appropriate the land to public use
1. Typically happens when owner creates space that is intended to be used by the public (ex., public office plaza)
2. CA: has statute that prevents this as long as public signs are posted

iii. Public trust: government owned land held in trust for the public must give the public access, cannot restrict public’s use
1. Typically used for access to beaches; Matthews extended that to privately owned land (no other states follow this)
iv. Prescription: allows individuals to acquire easement through 1 of 2 theories based on use for long enough period of time (opposite theories, 1 or the other)
1. Lost Grant Theory: long ago, the owner must have granted an easement; all we do when we recognize the easement is recognize what must have happened even though there’s no evidence it ever happened
a. Finding permission; no need for exclusivity; no required time period
2. Adverse Possession Theory: parallels AP theory and uses the SOL for AP
a. Requires actual, open & notorious, and continuous use
b. Exclusivity met even though the use is shared with landowner

c. Use is presumed to be without permission/presumption of hostility and thus adverse
i. Burden on owner to prove use was with permission
3. Majority recognizes that public can acquire easement by prescription
a. How does the public sue? 1) as defense, 2) advocacy group
b. Named plaintiff doesn’t have to engage in continuous use itself, as long as the public fulfills statutory period
3. Easement vs. Irrevocable License:

a. License is a grant of permission to a particular person (rather than to a particular property)

i. Does not run with the land and cannot be assigned, conveyed, or inherited

ii. Licenses attach to a person and terminate when licensee dies/moves out
iii. Licenses are typically revocable, but become irrevocable when licensee relies on it and spends resources on it
b. A written agreement is construed as a license or as an easement depending on the intention of the parties (usually deeds for easements)
4. Negative Easements: right to insist that the owner of the servient estate NOT do something
a. Common law: (1) light, (2) air, (3) flow of artificial stream, (4) lateral or subjacent support (lateral: keep it from falling down a hill; subjacent: not to remove bracing/unground support)
b. Modern additions: (1) conservation, (2) view, (3) façade (won’t change façade of historic building)
c. Rule: negative easements cannot be created by Prescription (custom, implied dedication, public trust, prescription)
i. Exception: doctrine of ancient lights. One who receives undisturbed sunlight to his windows for 20 years acquires a negative appurtenant easement against the adjacent landowner precluding them from blocking the sun
Cases

· Willard v. First Church of Christ: CA permitted the creation of an easement by reservation in a stranger where the grantor reserved a part of his land for church to use as parking on Sundays; requires you to read every deed (more than an index search; can’t rely solely on it)
· Shearer v. Hodnette: H had a license to use the driveway up to his house from S. Because H relied on the license, and both benefited from the upkeep of the road, the court held this was an irrevocable license and S had no right to prevent use
· Romanchuk v. Plotkin: owner of 2 adjacent plots put a sewer line through the properties and sold the right plot without mention of the easement. Later told new owners that they will cut sewer line. This was an easement by implication because properties were owned by single owner and sewer line was installed before severance, sewer line was sufficiently apparent (plumber would’ve figured it out), and was reasonably necessary and convenient to have
· Fischer v. Grinsbergs: for years, both parties used a shared Y-shaped driveway to access their garages and each paid to pave the driveway, and many years later the court held Fischer had adversely possessed an easement to use the driveway so Grinsbergs couldn’t take away full access to it
Scope of Easements

1. Secondary easement: collateral right necessary to the exercise of the primary
a. Not independently acquired, requires a primary easement + showing that the action was necessary to protect primary easement
b. If unreasonable, the easement holder must pay for damages

2. Can’t use appurtenant easement to benefit non-dominant estate
a. Common law: easement is forfeited

b. Penn Bowling Rule: court issues injunction on use of easement until dominant estate can show easement isn’t being used by non-dominant estate
3. Nature of easement holder’s use changes: no clear rule (fact specific analysis); the nature of the easement’s use can potentially change so much as to go outside its scope
a. Questions to consider as a result of change: was the use more intense, did servient estate face damages, was change reasonably foreseeable
Cases

· Farmer v. Kentucky Utilities: utility company had easement to run power line over property. Bushes growing about to interfere with wires. Utility company had a secondary easement to go onto the property and clear bushes/trees under wires to avoid interference (landowner interfered with power company’s use of power lines by letting brush grow)
· Penn Bowling v. Hot Shoppes: servient estate blocked off access easement (pathway) because bowling alley was using it to access non-dominant neighboring estate. Court issued injunction until bowling stopped
Transfer of Easements

1. Appurtenant easements: easily transferred; transferred with dominant estate when estate is transferred
a. Can only detach it from the estate with consent from both sides
b. If dominant estate is subdivided, appurtenant easement attaches to each of the new parcels
2. Easements in gross:

a. For commercial purposes: treated as assignment

i. Ex: if power company has easement to run power line over land and sells business, the easement assigned to new buyer

ii. Subject to the one stock rule: all assignees must unanimously agree to use/divisibility of use
1. Derives from profit a prendre—the right to take something from another’s land, like gold or timber, is subject to the one stock rule to prevent inefficient competition over resources
b. For non-commercial purposes: generally only assignable if the parties intend them to be
Cases

· Martin v. Music: court found the easement to use the sewer line was appurtenant and therefore transferred to each of the parcels when the dominant estate was subdivided
· Miller v. Lutheran Conference: easement to use the water for bathing/fishing purposes was a commercial easement in gross and was therefore assignable, but was also not divisible unless the owners agreed (treated as one stock)
Real Covenants

1. Easements are more limited in kind (ex: negative easements) and don’t give you the right to make someone else do something w/ the land; RC/ES are more tools for controlling the use of land

a. RC/ES allow better remedies than determinable estates (remedy = forfeiture)
b. What rights/obligations parties have depend in part on the relief being asked:
i. Seeking damages ( real covenants
ii. Seeking injunction ( equitable servitudes (although RC can get injunctions too)
2. Real Covenant: a promise to do/refrain from doing something (K law)
a. Requires (1) consideration, or to be given under seal, and (2) comply with SOF (in writing, signed by party against whom enforcement is sought)
b. Requirements for burden to run (whether successors in interest [SII] to the promisor is bound):
(A made promise to B, A sells to A’)
i. Intention: parties must have intended for promisor’s SII to be bound
1. Magic language: “A, his heirs and assigns, promises B that…”
a. Or can literally say “burden shall run with the land”
2. In the absence of magic language, look at intention based on all the apparent facts and circumstances (majority)
a. Exception (Rule in Spencer’s Case): if the promise concerns a thing that is not in being at the time the promise is made, then the burden will not run unless the promisor’s assigns are explicitly mentioned (minority)
ii. Privity: requires both horizontal and vertical
1. Horizontal: relationship between 2 original contracting parties
a. English Rule: HP only exists in L and T context

b. Mutual Relationship/Massachusetts Rule: HP if at the time the promise was made, both parties held legal interests in the same parcel of land (L/T, LE + R, FSA + easement)
i. Where HP exists because one party owns an easement on the other’s land, we call any associated real covenants a “real covenant coupled with an easement”
c. Majority/Successive Relationship Rule: HP if either (1) the mutual relationship rule is satisfied, or (2) the real covenant is given in connection with a deed from 1 party to another
i. Ex: A conveys to B with a deed, B promises to never use property as a night club

d. Minority Rule: no HP required for burden to run

2. Vertical: relationship between promisor and SII
a. Must be a consensual transfer between original party and SII

b. Promisor’s successor must succeed to an identical estate (same quality, quantity doesn’t matter; if A has FSA and A’ gets LE, doesn’t meet requirement)
c. No VP if SII obtains estate by claim of right adverse possession
i. AP will meet the VP requirement if under color of title
iii. Touch & concern: must touch and concern the land
1. Majority: must touch and concern both promisor’s and promisee’s parcels

2. Minority: must only touch and concern promisor’s parcel

iv. Notice: burden will not run unless the promisor’s SII has notice of the covenant before buying
1. Can be actual, constructive, or record (in chain of title) notice
c. Requirements for benefit to run (whether SII to the promisee can enforce):

(B made promise to A, A sold to A’)
i. Intention: parties must have intended for promisee’s SII to benefit
1. Magic language: “A promises B, her heirs and assigns, that…

Note: for both benefit AND burden to run, would have to say:
“A, his heirs and assigns, promises B, his heirs and assigns, that…”
“Heirs and assigns” = to go through the end of time
ii. Vertical privity: only vertical privity is required between promisee & SII
1. No need for identical estate requirement

iii. Touch & concern: promise must touch and concern only the benefited land
iv. No notice requirement (wouldn’t mind pleasant surprise)
d. Misc. Rules regarding Real Covenants
i. If the promise is to perform some act, after A transfers land to A2, A no longer has the obligation to perform the act (remedy is against A2, not A) 

ii. If the promise is to pay money, after A transfers land to A2, A can still be liable if the parties so intend
iii. Real covenants in gross are assignable
3. About Touch & Concern: do we want this promise to last forever?
a. Negative covenants: a covenant not to do some physical act on the burdened property touches and concerns that property
i. A covenant not to compete in a particular line of business on the burdened property 
1. is generally held to touch and concern the burdened property, unless the covenants not to compete are unreasonable in duration or scope, and
2. will touch and concern the benefited property (protects the business on that property)
b. Affirmative covenants:
i. English Rule: Affirmative covenants are held not to touch and concern the land, even if they relate directly to the land (only negative + exceptions)
1. Reasoning: don’t want to force people to have to do things forever (slavery vibes)

2. Exception: affirmative covenants to maintain specified physical features touch and concern the land

ii. American Majority Rule: affirmative covenants can touch and concern the land
1. Minority: follow English Rule + lots of exceptions

2. Restatement: no touch and concern for servitudes; servitudes only invalid if (1) unreasonable restraints on alienation (2) undue restraints on trade (3) unconscionable
c. Performance of an act off of the burdened land that does not benefit the burdened land generally does not touch and concern the burdened land
i. Hypo: Seto sells me a parcel and keeps the adjoining parcel. In return, I promise to build & maintain a barn on Seto’s land. This is an affirmative act off the burdened land (my land), so it doesn’t touch and concern the burdened land. So, it’s enforceable in contract, but not against a 3rd party as a servitude. This is not the sort of promise we would want my successor in interest to be bound by
d. Promise to pay money will touch and concern the land if it benefits the promisor by increasing the value of his/her property (HOA fees)
Cases

· Moseley v. Bishop: question on whether benefit of sewer line/burden of maintaining sewer line passed. Parties intended for this to be permanent, touched and concerned both parcels (minus the top residential half of burdened property since the sewer line didn’t run through there), vertical privity (identical estates satisfied even though not the same quantity of land that was passed), court followed majority rule for horizontal—real covenant coupled with an easement (running through benefited land), recorded notice. Benefit and burden both ran with the land, except for the residential owners. Required to maintain permanently
Hypos

· A and B are adjoining landowners. A promises B he will build a wall on their common boundary. The wall does not exist at the time the promise was made. The burden of the promise will not run unless A’s assigns are specifically mentioned in the agreement (Rule in Spencer’s Case)

· B transfers land to A in FSA. A promises never to use the land as a nightclub. This meets the majority requirement (not Massachusetts rule) [Horizontal Privity]
· Pru promises Peter not to sell liquor on the land; Peter has moral objections to alcohol; it touches and concern’s Pru’s land (she cannot sell liquor on it), the promise has nothing to do with any particular piece of property (doesn’t touch and concern a benefited parcel); majority rule - burden cannot run; minority - ok

· Pru promises to water Peter’s land everyday. This does not touch and concern any burdened property, thus the burden cannot run with any property. It does touch and concern Peter’s land (benefited estate), so the benefit can run w/ the property (benefit running only requires it to touch and concern the benefited estate)

· Pru and Pete own adjoining pieces of land; make some promises 

· 1) Pru promises not to build anything in the garden blocking the view

· This can be structured as a negative view easement (permitted)

· 2) Pru promises that Pete can enter the garden to smell the flowers

· This can be structured as an affirmative easement 

· 3) Pru promises that she will maintain the garden

· There’s no way to create this with an easement, must be RC or ES

Equitable Servitudes

1. Equitable Servitudes less restrictive equity alternative to law of RC; equitable remedy

a. Created either by a writing (same requirements as an RC) or can be implied 

i. Implied Equitable Servitudes: buyer is bound, even if not mentioned in deed, if
1. The developer must have a uniform scheme for the development of an area on which purchasers may be expected to rely, and

a. Ex: area is exclusively residential

2. Buyer of the given plot has notice of the scheme (actual, constructive, record)

a. Ex: recorded lot map, statements in a sales brochure, covenants in many but not all of the deeds granted in the subdivision

b. Requirements: (1) intent, (2) notice, and (3) touch and concern (same rules as RC)

i. Touch and concern: most important requirement; consequence of this doctrine is that every promise could potentially last forever; touch and concern is the only limiting requirement
2. Davidson Approach: (1) merge RC and ES (same rules), (2) abolished touch & concern requirement, (3) replaced with a reasonableness requirement

a. If the covenant was reasonable at the time it was in place, it can still be enforced; if still reasonable ( injunctive relief; if unreasonable ( damages

3. A number of academics have urged the merger of RC and ES, which is what Davidson court did
a. Decide whether the covenant runs with the land, then decide which remedy to award (reverse of the common law method, which looks at remedy first) 

b. Gets rid of horizontal privity, vertical privity, and touch and concern 
c. Basically saying if you satisfy ES (injunctive relief), we’ll give you damages too
4. Smaller group of academics have argued for the merger of easements, RC, and ES (3rd Restatement)

a. No longer asking whether it is unreasonable, but if it is unconscionable
b. Difficult to merge easements w/ RC/ES because they can be obtained by implication or prescription, no notice requirement (no negative covenants by prescription)
Cases
· Davidson Bros., Inc. v. D. Katz & Sons, Inc: Non-compete covenant between grocery stores; court abolished traditional rules of servitudes in favor of reasonableness approach
· Midstate Equipment v. Bell: Midstate bought 2 parcels that weren’t labeled or numbered on the residential plot map, deed explicitly said not subject to restrictions. Midstate built garbage dump on the land. Court says that Midstate has notice that the parcel they bought was subject to a restriction because if you stand in the middle of the street, all around are houses, therefore you are on notice that this is a residential use only ( implied equitable servitude, required building to be torn down
Hypo
· (Davidson) Buyer purchases land with covenant that you will contribute 10% of income to a certain church (at the time, this is what they wanted and they were both members of the church). Your client now buys the land and doesn’t belong to the church, is the covenant enforceable? If so, the house is worth less; can your client ignore the covenant? Advise your client to argue this covenant is unreasonable and therefore probably unenforceable
Exam Analysis:
1. Easement
2. Real covenant
3. Equitable servitude
a. Implied equitable servitude

4. Davidson approach: mention that the court may go through
a. Merger: unifying RC and ES (unify damages with injunction)
b. Reasonableness: get rid of touch & concern in favor of reasonableness
5. Unconscionability (Restatement): K enforceable unless unconscionable
	
	Easement
	Real Covenant
	Equitable Servitude

	Created?
	Grant

Reservation

Implication

Necessity

Prescription
	Promise in writing
	Promise in writing

Implied



	Horizontal privity?
	No
	Yes for burden

No for benefit
	No

	Vertical privity?
	No


	Yes for benefit and burden
	No

	Touch & concern?
	No
	Burden: majority/minority rule

Benefit: yes
	Burden: majority/minority rule

Benefit: yes



	Notice?
	No
	Yes for burden

No for benefit
	Same as real covenant

Except: gifts (land acquired without consideration)

	Interests in gross assignable?
	Yes for commercial

Maybe for personal
	Yes
	Yes


Termination and Amendment of Servitudes

1. Legal methods of termination (apply to easements, real covenants, and equitable servitudes)
a. Merger: dominant and servient estates come into possession of same party in fee
i. If the dominant estate is under lease to someone else at the time, the easement continues to exist until the lease expires
b. Abandonment: nonuse + clear and convincing proof of intent to abandon
c. Adverse possession: meeting elements of AP for statutory period
i. Ensure that hostility is met by doing something inconsistent with legal right. Servitude must have been asserted by the dominant/benefited party and then denied by the servient/burdened party for hostility to be met
2. Equitable methods of termination (equitable servitudes only)

a. Estoppel: if the benefited party acts so as to lead a reasonable person to believe that an equitable servitude has been abandoned, and person subject to the servitude acts in reliance on that action, the benefited party may be estopped from enforcing the servitude
b. Relative hardship: if enforcing a servitude will cause great hardship to the burdened party but only afford a small benefit to the benefited party, courts will not enforce it in equity
c. Changed conditions: won’t enforce if the character of the neighborhood has changed so much that enforcement won’t really benefit the benefited party
i. Exception: court won’t accept changed conditions if you are on the edge of a subdivision and there is commercial development on the edge of the subdivision
1. Ex: strip mall across from a residential use servitude area. Not sufficient changed conditions because it will lead to creeping commercial districts
3. Eminent Domain: government to takes land for public purposes and compensates owner for fair market value—also terminates servitudes
a. Easements: if government takes servient estate, it must compensate the dominant estate
b. For real covenants/equitable servitudes
i. Majority: government must compensate holder
ii. Minority: no compensation required, these are contractual interests

4. Amending Servitudes: permitted so long as there is unanimous consent
a. Requires separate agreement for each bilateral relationship

b. May result in bilateral monopolies, where the benefited party holds out
5. Common Interest Communities (CIC): communities where each member owns their own unit, and common areas are owned by all owners as tenants in common (gated communities, condos)
a. Covenants, Conditions, and Restrictions (CC&R): rules that govern
b. Lawsuits against developer: 
i. HOA should sue for defects in common areas, individual owners can’t sue individually even though they are TIC for common areas

ii. Individual homeowners could sue for defects in their individual units

iii. Breach of implied warranty of habitability
1. Common law: seller had no liability absent express warranty, except misrepresentations and concealed defects

2. Modern subdivided into 3 portions:

a. Home builders/sellers of new homes: almost all jdx impose implied warranty of habitability for new sales—home free of defective materials and built in workmanlike manner

b. Sellers of used homes: seller affirmatively required to disclose of known defects that wouldn’t be readily discovered by buyer

i. No disclosure if buyer would readily discover

c. Sellers of commercial property: still subject to common law, seller had no liability, except misrepresentations and concealed defects
c. Co-Ops: non-profit corporation usually owns the whole building, residents own shares in the corporation and rent units from corporation on long-term leases
Cases

· Castle Associates v. Schwartz: easement was not terminated even though it wasn’t used in 75 years and neighbor fenced off the property. No merger because same owner got only ¾ properties. No abandonment because not sufficient evidence of intent. No AP because no existing right of way (never asserted) so no way defendant’s erection of a fence could be hostile
· Consolidated Rail v. Lewellen: railroad company sold its rights to another company. Question of what exactly the right was, FSA or an easement. Court interpreted it as easement that was abandoned, land goes back to original grantors
· Could’ve interpreted as FSD/FSCS, where PoR/RoR goes back to grantors’ heirs (descendible)
· El Di, Inc. v. Town of Bethany Beach: town had a covenant against the sale of alcohol, but the area had transformed over time from a residential to commercial area thus the covenant no longer made sense
· To preserve their rights under the covenant, the benefitted party could’ve enforced the no commercial use restriction, and the court won’t permit selective enforcement 80 years later
· Court could’ve treated as FSD/FSCS
· Defense of changed conditions is equitable defense only, not a defense to an action at law (not against FSD or FSCS)
· Walton v. Jaskiewicz: covenant against further subdivision of lots in the tract which allows for changing the rules by majority rules every 10 years. One lot owner wanted to be exempted from this covenant. Majority agreed, but a neighbor sued for injunction, and the court agreed, because the amendment had to apply uniformly to all lots (mutuality is the essence of the servitude)
· Penney v. Association of Apt Owners of Hale Kaanapali: D held 76.83% interest in property in P’s condo complex. Tried to convert the common area into a personal space, but statute requires 100% agreement of all tenants
Assuring Good Title
Analysis: Common Law ( Recording Acts (+reset rule) ( Marketable Title Acts ( Torrens Registration

· Each one successively trumps the other in terms of who wins between A and B
How to Index Documents in Recording Office:
· By metes and bounds: describes where the property is and how much deed covers (like a treasure map)

· By grantor/grantee
· Start with seller (was a grantee from someone): look up her name in index to see where she got it from, and keep going up the ladder [grantee back]

· Follow the chain of title to get to the source of title

· Start with the first person and follow the chain of title to see whether each person granted to someone else different from the chain of title [grantor forward]

· Any easements on the land will show up in a grantor search

· If no one in the chain did any funny business, then the seller has good title

· Because a 3rd party wouldn’t show up in the grantor index, reservation in a stranger not considered valid
· When doing grantor search, only need to look at grantor index from/after the date grantor acquired the property

· Wouldn’t look at what grantor did before acquiring the property

Warranty Deeds

1. 3 Types of Title Warranty Deeds
a. General Warranty Deed: seller warrants certain things are true (ex: seller warrants she has good title)
b. Special Warranty Deed: seller warrants she hasn’t done anything to mess up title
c. Quitclaim Deed: is not a warranty but the seller says that whatever she has she transfers to the buyer
2. Covenants in a general warranty deed (must be explicitly stated to exist)

a. Seisin: seller warrants that he is seised of (holds) the interest he is claiming to convey (“…said grantor hold this grant in FSA”); breached at the moment of conveyance if seller holds less than he warrants to hold
b. Power to convey: guarantees he has the power to convey the land; breached at the moment of conveyance if he lacks the power (may have seisin but no power to convey; ex: restraint on alienation; ex: holding in fee tail or subject to conditions on the land
)
c. Against encumbrances: guarantees there are no encumbrances (interests in 3rd party: easements, liens, irrevocable licenses, leases, etc.) other than those described in the deed; breached at the moment of conveyance if one exists

i. Majority Rule: doesn’t matter how obvious the encumbrance is, it is a violation of the covenant and seller is in breach if not listed in deed
ii. Minority Rule: recognizes an exception for open, visible, and notorious encumbrances. Really only applies to large known easements (ex: power lines)
d. Quiet enjoyment: grantee will not be ousted by 3rd party with superior title at any time in the future
e. Warranty: identical to the covenant of quiet enjoyment (can ignore)
f. Further assurances: promise by grantor to execute any documents that are necessary to perfect the grantee’s title (ex: discover that deed wasn’t properly notarized, go back to the seller and ask to notarize. Under this covenant, seller is required to
)
Note: for covenant against encumbrances and quiet enjoyment, breach doesn’t occur until grantee loses/3rd party wins in court. The buyer must first lose a lawsuit to a 3rd party to be able to bring a claim against grantor

· SOL doesn’t start running until buyer loses lawsuit

· Ex: buyer doesn’t allow lessee on property, lessee sues to get on and wins. Buyer sues seller for not mentioning lessee

3. Remedy for breach of covenant (expect further assurances) is damages

a. Majority: cap damages to purchase price

b. Minority: can go over purchase price

Remedy for breach of covenant of further assurances: specific performance

4. Do benefits of the deed covenants run with the land?
a. Present covenants: no

b. Future covenants: yes, so long as there is privity of estate (consensual transfer) between 1st buyer and 2nd buyer (no AP, foreclosure, etc.)
i. Hypo: S sells property to B1 with general warranty deed. S didn’t actually have mineral rights on property. B1 sells to B2. Exxon takes B2 to court for mineral rights and wins. B2 can’t sue S for covenant of seisin (present covenant) but CAN sue for breach of covenant of quiet enjoyment (future covenant)
ii. Note: B2 HAS to lose to Exxon first before being able to sue S
Cases

Leach v. Gunnarson: L gave neighbors an irrevocable license to use spring on L’s land, then sold to G w/ general warranty deed that contained covenant against encumbrances (which didn’t mention license). Neighbors sued G (for not letting them use), neighbors won, then G sued L. Court used minority rule, but found that the spring wasn’t sufficiently open, visible, and notorious. Neighbors get to continue to use, but G can get damages from L (for violating covenant)
Common Law

1. Common Law Rule: first in time is first in right (earlier deed wins)

a. Same rule applies to successive equitable interests and legal interests

i. Ex: O deeds to A today, then O deeds to B tomorrow ( A wins because he got 1st deed

ii. Ex: O contracts to grant easement to A, then contracts to sell an FSA to B

1. Between A and B, A has the superior right to get the easement thus B gets the FSA subject to the easement rather than free and clear 

2. Note: contracting to grant something creates an equitable interest, whereas conveying something by deed or grant creates a legal interest
a. Real estate is generally transferred in two steps, first the contract that agrees to sell the property (equitable grant) and later closing with the deed transfer (legal contact)
b. Exception: when the 1st interest is equitable and the 2nd interest is legal, then the 2nd legal interest wins if he is bona fide purchaser/has no notice of 1st person’s interest

i. Ex: O contracts to grant A an easement (equitable); O actually conveys the FSA to B (legal); B prevails under exception if he is a bona fide purchaser

2. Ways buyers can protect themselves to ensure good title: (1) obtain title warranty from seller; (2) title search; (3) title insurance

3. Doctrine of after-acquired title (aka estoppel by deed)
a. When a grantor purports to transfer an interest in land that he does not own, and later acquires title to that interest, the title passes automatically to his grantee
i. Can apply if it’s a small portion of the land too (ex: didn’t actually own pool attached to land)
ii. Ex: A sells B land he doesn’t own, A later acquires the land, B automatically owns the land (automatic title transfer)
b. What about quitclaim deeds?

i. Common Law: transferor only conveys what they had at the moment of deed (DAAT doesn’t apply)

ii. Modern trend: look at the deed to see if it was intended to be transferred, if so, it applies
Recording Acts

1. Recording Acts: supersedes common law if it changes the common law result
a. Race: 1st to record wins (no requirement to be BFP)
b. Notice: subsequent purchaser wins if he was BFP with no actual/constructive notice of prior purchaser (doesn’t have to be 1st to record)
c. Race-Notice: subsequent purchaser wins only if he (1) recorded first and (2) was BFP with no notice of the prior sale
2. Bona Fide Purchaser:

a. Cannot have notice (actual, constructive, record, inquiry)

b. Must be a purchaser for value (not gift, bequest, inheritance)

c. Must have record notice of transferor’s title

i. Recording office must show transferor has good record title

3. Reset Rule: if a subsequent purchaser wins under the recording act, he becomes first in time/first in right for all future common law purposes (reset & treat him as first)

a. If you win under common law, you aren’t immunized against future subsequent purchasers

b. If you win under recording act, you become first in time regarding future subsequent purchasers [important for multi-step conveyances]

4. Doctrine of muniments of title (majority): if a recorded document which you should have seen mentions another document, you will still be on [constructive] notice of that other document (required to read the documents in chain of title)
a. Minority 1: buyer has notice of the 2nd document only if the 2nd document is also recorded and the 1st document tells the reader where

b. Minority 2: no muniments of title at all, not required to look for docs
5. What if the clerk in the recording office mis-indexes a deed?

a. O ( A (misindexed), O ( B (B has no way of finding the O ( A deed)

b. Majority rule: misindexed deed is nevertheless effective for recording act purposes, expected to find it even if you can’t 

c. Minority rule: improperly recorded deed is invalid for recording act
i. This rule is more consistent with purposes of the recording act
Cases

Haik v. Sandy City: SS contracted w/ SC, recorded; SS gave deed to SC (not recorded); SS conveyed FSA via deed to JS (recorded); JS conveyed to H (recorded); court found that the subsequent purchaser won under the race-notice act because no constructive notice (just reading agreement of sale [SS/SC K] wasn’t enough to put on notice of deed)
Guerin v. Sunburst Oil: court finds G was on constructive notice of the mineral lease. Since C’s lease not recorded, G wouldn’t find in chain of title when doing title search. BUT when doing a title search, G should have seen the option to purchase subject to lease and inquired with seller ( has notice (in race-notice jurisdiction) [muniments of title]

T ( C, mineral lease (not recorded)

T ( R, option to purchase subject to lease (recorded)

C ( S, mineral lease assigned (recorded)

T ( G, FSA by warranty deed (recorded)
Sabo v. Horvath: S quitclaimed property they did not own to B1 (recorded) [valid transferable interest, because it is equitable], which later became B1’s through after-acquired title. S then conveyed the same land with another quitclaim to B2 (recorded); in race-notice, we do not treat S/B1 as having recorded first, we treat B2 as having recorded first even though it’s contrary to fact; nor do we treat B2 as having record notice ( S’s first quitclaim deed was recorded before the property was acquired. When B2 does title search, only needs to look at from/after date S acquired property. Only way to prevent this is if B1 records as soon as he gets the property
Cohen v. Thomas: O leased property to T with right of first refusal (not recorded). O then sold to C in FSA. C wouldn’t win at common law because T was first in time. But wouldn’t win under race-notice either because even though no record notice, should have been on inquiry notice—every buyer has duty to check out the property. Would have seen T and inquired why he was there
Hypos

· O deeds Blackacre to A today, then B tomorrow. A holds title under common law rule between A and B because A got the deed first in time (B may sue O for fraud, etc.)
· 4/1/22: O ( A, A doesn’t record; 9/1/22: O ( B, B records on 9/2/22; B had no notice of the grant to A; 10/1/22: A records

· Common law: A wins

· Race: B (wins under recording act)
· Notice: B (wins under recording act)
· Race-notice: B (wins under recording act)
· O ( A (unrecorded); O ( B (unrecorded) (without notice); A records; B records

· Common law: A wins

· Race: A wins under common law. B doesn’t win under recording act because B didn’t record first

· Notice: B wins, under recording act

· Race-notice: A wins, under common law. B doesn’t win under recording act because B didn’t record first

· Bona Fide purchaser:

· O ( A (unrecorded)

· O ( B (bona fide purchaser for value, unrecorded)

· B ( C (“bona fide purchaser for value,” recorded)

· A records; B records

· A wins under common law

· Even though C recorded first and had no knowledge of prior deeds, cannot be a BFP because when doing title search, B would never show up since unrecorded. B effectively doesn’t have good record title & C can’t invoke race-notice statute

· Inquiry Notice:

· O ( A underground pipeline easement (unrecorded)

· O ( B, FSA nothing about easement

· A records

· B records

· Common law: A; race: A wins, still under common law

· Notice:

· If indications of the pipeline were visible on the property ( proper notice, A wins under common law

· If not visible ( no notice, B wins under notice

· Race-notice: A wins, under common law
· Reset Rule:

· J ( R, mortgage (not recorded)

· J ( E, FSA, bona fide purchaser (not recorded)

· E ( M, FSA, “bona fide purchaser” (recorded)

· R records; E records

· Between R and E:

· Common law: R

· Race: R, under common law

· Notice: E, under notice statute

· Therefore, R’s interest would be wiped out and E becomes first in the for common law purposes

· When then looking at R vs. M, M takes under common law

· Race-notice: R, under common law, since R recorded first so no reset

· R wins against M because M not a BFP

Marketable Title Acts

1. Marketable Title Acts: define the root of title as the most recent conveyance of the property older than some specified number of years (typically 30) ( cuts off old interests in property that have not been re-asserted in recent times
a. Operate as a statutory limit on the recording act; removes requirement to search for title all the way back to the end of time 

b. But requires you to re-record interests in land every X years to avoid losing them

c. Ex: perform the title search until you find the first deed that is more than 30 years old; use that as the root of title 

d. Courts are split on whether wild deeds can serve as the root of title

i. Wild deed: does not appear in chain of title (see hypo below)

ii. Problem: need to search to the beginning of time to know if it’s wild

2. Torrens Registration System: a registration certificate is prepared for each piece of land in the system and is conclusive as to ownership of that land 

a. To get a piece of land registered ( go through legal action similar to quieting title

Cases

State v. Hess: D was conclusively presumed to have abandoned their possibility of reverter by failing to re-record the deed/file notice of claim every 40yrs

Hypo

· 1940: O ( A (A lives on property)

· 1941: B (no legal interest, fraud) ( C, mineral rights [wild deed]

· 1972: C ( D, mineral rights (BFP)

· D only has to go back to the first deed he finds more than 30 years old. That is the deed between B and C. D sues A to quiet title to mineral rights. D’s suit is first time A has heard of mineral rights

· Any claim inconsistent with root of title is void. Would treat A’s claim void because B’s deed is treated as root of title under marketable title act

· What about before D sues, A conveys to E?

· E wouldn’t find any of the other deeds because not in chain of title

· Would only be able to get around this by doing search all the way back to the origin

Discrimination/Subordination
1. Types of Non-Neutrality
a. Laws with explicit distinctions between groups (de jure discrimination)
i. Laws that explicitly discriminate between different groups (ex: law says must be 18 or older to vote ( discriminates between minors and adults; coverture ( inequality between husband and wife)
ii. Response: Equal Protection Clause (14th Amendment) – no state shall deny any person within its jurisdiction equal protection of the law
What standard of review should be applied:

1. Strict scrutiny

a. Suspect classification: race, national origin

b. Fundamental right: bill of rights, due process clause
2. Intermediate scrutiny: sex
a. Coverture wasn’t challenged by 14th amendment, dismantled by statutes

3. Rational basis: whether legal decision has rational basis, even if one not included in law
iii. Shelley v. Kraemer: judicial enforcement of racially restrictive covenants was state action in violation of equal protection clause. Scope of case not for other types of restrictive covenants (ex: no kids)
b. Statistical correlation/proxy: group status is statistically correlated with some relevant factor
i. Redlining: mortgage risk assessment. Used race as a proxy for income/socioeconomic status. Home loans were given out to white neighborhoods more than black neighborhoods (based on presumption that black neighbors are lower socioeconomic background/income)

1. Outlawed in 1970s. But long-term effects on home ownership, credit access
c. Disparate impact: law has disparate effect on a protected group, despite the law being justified on some neutral basis
i. Bloch v. Frischholz: prohibited objects outside the unit door of a condo. Ended up prohibiting a Jewish ornament on doors

ii. Bailey v. Stonecrest Condo Association: HOA implemented a no leasing rule. Had been enacted after P leased to a black tenant
1. To show discriminatory intent:
a. P has burden of showing discrimination by preponderance of evidence

b. Burden shifts to D to articulate some legitimate, nondiscriminatory reason

c. P then has burden to prove by a preponderance that the asserted reasons are mere pretext
d. Discretion: decisionmaker who has discretion implements underlying bias
To limit discretion of private actors (since 14th amendment wouldn’t apply to them):

i. Civil Rights Act of 1866: construed to prohibit discrimination on the basis of race (only race) in property transactions

ii. Fair Housing Act (1968): prohibited discrimination on race, color, religion, national origin, (and now) sex, physical/mental disability, familial status, and sexual orientation/gender identity

1. Has exceptions where FHA wouldn’t apply (unlike Civil Rights Act):

a. Owner occupied buildings with 4 or fewer units

b. Single family homes sold or rented by the owner without a real estate agent

c. Housing run by religious organization renting solely to members

d. Multi-family communities providing housing for older persons

e. California’s Issues
i. Rumford Fair Housing Act (1963): prohibited racial discrimination in CA housing
1. Rejected by Prop 14, creating CA constitutional protection for discriminating against anyone a homeowner wanted to (rejected by CA Supreme Court, violated Equal Protection Clause)
ii. Policing: ensured non-whites were not welcome in white neighborhoods
iii. Single-family zoning: a lot of CA zoned for single-family housing, no apartments

1. Had disparate impact/effect of keeping blacks/Hispanics out of most communities

2. SB 9 (2021): abolishes single-family zoning in CA, allowing building more units on each property
a. Should expand supply of housing in CA

b. Should result in socioeconomically mixed communities/less segregation
If owners not in privity ( SOL resets





Testamentary rule is by devise





Present Covenants





Future Covenants








�make sure to review group project


answer discussed on 2/15 lecture


�can equitable methods of termination (estoppel, relative hardship, changed conditions) be used to issue injunctions against traditional real covenants? or are equitable methods of termination exclusively reserved to equitable servitudes





enforcing a covenant in equity vs. enforcing it in law





es can only be enforced in equity


�covenant to never sell property to anyone not white. wouldn’t have the power to convey to someone not white


�present covenant = breached at the moment of conveyance


�future covenant = breached if at all in the future
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