
How to Acquire a Wild Animal (1805)
· Animals ferae naturae can be acquired as property through occupancy.

· By an intended capture, killing, or mortal wounding with pursuit. Mere pursuit is insufficient. Pursuer should manifest an unequivocal intention of taking the animal by depriving it of its natural liberty and rendering escape impossible.
· Definition is purposely narrow to avoid ambiguity and preserve peace and order in society. It reduces the court’s burden from frivolous lawsuits and sets behavioral expectations, ultimately promoting fairness and justice.  
· Animals ferae naturae can be acquired in ratione soli (through ownership of the land)
· A landowner has constructive possession
Pierson v. Post (1805 – Supreme Court of New York)

· Post was hunting a fox in uninhibited and unpossessed land. While in pursuit of this fox, Pierson, who witnessed Post’s actions, intercepted, killed, and carried it off. Post filed a claim of trespass.
· Court held pursuit alone on unowned land does not constitute possession. Post must have captured/controlled, mortally wounded, or killed the animal to obtain occupancy.
· Dissent (Livingston) – Decision not in accord w/ customary hunting practices and majority opinion looked to the wrong authorities (ancient writer). Since the fox is assumed to be an enemy of mankind, its destruction should be encouraged by our laws and therefore a broader definition of possession should be used (i.e. pursuer should be within reach or have a reasonable prospect of taking and converting to his own use). This would incentivize the greatest killing of foxes.

Hypotheticals 

· While hunting X shot and killed a fox and its carcass was lying at my feet. Will X have a case of action against someone who then comes over pick it up and takes it away?

· While hunting X killed an animal. To retrieve it X walked 5 miles upstream and 5 miles downstream. The process someone else took the fox. Do I have a cause of action?

· Yes, if X was unwavering in its pursuit to retrieve the animal. A mortal wounding is sufficient to take possession.
· Suppose the facts of Pierson v. Post and add the fact that Post owns the land upon which the fox was killed. Should that impact the conclusion?
· Yes, because a person is in constructive possession of the fox due to ratione soli. 

· Pierson would be trespassing (intentionally interfering with Post’s property).
· Suppose that Post is duck-hunting. The way this is done is one sneaks up quietly on the duck, and when one gets close enough to shoot it. Suppose Pierson observes Post hunting ducks, sees Post sneak up on a duck and as Post aims his rifle, Pierson to prevent Post’s killing and taking the duck fires his rifle into the air so that the duck is startled, flies away and Post cannot shoot and kill it. Should Post be able to sue Pierson? 

· Post was in pursuit, but did not kill/wound or render escape impossible for the duck. 

· X with his hounds is chasing a fox. After a while X chases the fox up a tree. As X stand at the base of the tree about to shoot the fox, someone else about three hundred yards away shoots the fox, which fall from the tree, dead. Does the fox belong to X or the person who shot him?

· Depends on if X rendered escape impossible and if the person intends to pursue the fox.
· What fact will guarantee that X has possession of this fox?

· The person who shot it abandoned it, or shot 

· Post traps a deer in a net, after which he leashes the deer w/ the plan to bring it back to his property (in land) to make it part of his deer herd. While leading the deer home, Post stops for dinner, and ties the deer’s leash to a tree. The deer slips the leash, moves away from Post and is shot by Pierson. Post sues Pierson, what results.

· He did manage capture for some period of time, but did not render escape impossible. Once escaped animal could be considered wild.
· Alternatively, this could be Posts’ lost property and it needs to be returned back to him.

Copyright Overview
Copyright exists in original works of authorship fixed in a tangible medium expression.  The Copyright System was created by Congress to incentivize the economic viability of producing creative works for the benefit of the public i.e. to promote the progress of science and useful arts. It has primarily a utilitarian function in that it rewards originality, and not the effort or labor of authors. It also works to protect the public’s interest and access to fundamental ideas and facts along with other processes or discoveries which would be subject to a higher standard of review.
Arguments in Favor of Copyright 

17 USC § 102 (a)

· Sets behavioral expectations, encouraging fair competition

· Incentivizes diversification of creative works and protects the commercialization of new products

· Reduces transaction costs by limiting the number of parties involved

· If profitable, can encourages the dissemination of new creative works.
Arguments Against Privatization

17 USC § (b)

· Competition makes products more accessible, encouraging the social utility of markets.

· Free exchange of creative works promotes innovation, optimization, and economic growth

· Social purpose of publishing information on science or useful arts communicates knowledge to the world would be hindered if this knowledge could not be used freely.

Theories of Property Applied
1. Demsetz: Copyright is an efficient internalization of externalities that creators would not have been able to capture themselves. This internalization incentivizes the creation of original works of authorship by allowing artforms to be economically viable. Without copyright there is a reduced incentive to create, causing a sub-optimal level of creativity and innovation in society.

2. Locke: Creating requires more labor than copying so the creator would have more of an interest in the work that someone who copies it. The creator is also putting his labor into an intellectual commons which has no bounds; i.e. where there are enough creative works for all.

3. Blackstone: Copyrights are needed to sustain the development of creative industries.

4. Bentham: Copyright rewards creativity, not effort. Encourages the publication, wide dissemination, and diversification of creative works. 
5. Evolutionary Biology (Kreir): There is an innate preference to possess what one has controlled or created and humans want to recognize and give value to those that created.
Copyright Act

17 USC § 102(a),(b)

United States Code, 2015 Edition

§102. Subject matter of copyright: In general

(a) Copyright protection subsists
, in accordance with this title, in original 
works of

authorship fixed in any tangible medium of expression
, now known or later developed,

from which they can be perceived, reproduced, or otherwise communicated, either

directly or with the aid of a machine or device. Works of authorship include the

following categories:

(1) literary works;

(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.

(b) In no case does copyright protection for an original work of authorship extend to

any idea, procedure, process, system, method of operation, concept, principle, or

discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.

Copyrightability?
· General Rule: There is no intellectual property unless a right is established by common law or statute. 

· Copyright Act: Copyright exists in original works of authorship fixed in a tangible medium expression. 

· Original means the work contains a modicum of creativity and was independently created by the author. 

· Independent Creation: Result is fortuitous, not a result of copying.
· Copyright does not extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery.
Scope of Judicial Authority over Copyright
While the court has established property rights in copyrightable subject matter amongst competitors v. the general public to promote fair competition, the courts have generally been hesitant to expand the scope of Copyright and instead viewed Congress as the appropriate authority to revisit legislation. This is in part due to the extensive industry/economic research required, the low threshold requirement for copyright, and relatively long period of protection (life of the author + 70 years).

International News Service v. Associated Press (1918 – US Supreme Court)
 – Newly Published News
· Parties were competitors in gathering and distributing news for profit. D pirated published and unpublished news, P had an economic grievance due to time and expense invested in gathering news and sought an injunction to stop D from copying news already published. 
· Disposition: P did have a property interest in published news because:
· News matter is not subject to copyright and is publici juris, but aspects are copyrightable as literary works.
· Published news found to be quasi-property amongst competitors who are distributing it for profit. 
· Greatest value of news is upon publication, but it still retains a residual value that diminishes over time.

· Locke & Blackstone: Ct. developed property rights to promote fair competition in a new and emerging industry. Protects and rewards the investment in gathering, writing, & distributing the news.  Demsetz: Encourages internalization of poor externalities (unfair practices). Reduced transaction costs between fewer owners.

Cheney Bros. V. Doris Silk Corporation (1929 – 2nd Circuit Court of Appeals) – Silk Patterns
· Parties were competitors in the silk pattern business. D copied a popular design and undercut P’s price. Though it was not feasible for P to obtain design patents due to short-lifespan and that many designs do not go to market, P wanted exclusive access and relied on INS v. AP to argue for property rights in court.
· Ct. held INS v. AP as irrelevant and that it did not intend to create a general doctrine. 
· Ct. drew a line in judicial authority and views Congress as appropriate authority to legislate as extensive research is needed to review economic ramifications. 
Doctrines that Define “the thing”
Fact/Expression Dichotomy: 
· Facts are not copyrightable and are publici juris. No author may copyright expressions of ideas/facts. 
· Compilations of facts are copyrightable if original and possess a modicum of creativity and therefore can be found in an original selection or arrangement.
Feist Publications Inc. v. Rural Telephone Services Company, Inc (1991 - USSC) - Directory
· P sued for copyright infringement since D copied telephone directory information.
· Justice O’Connor discussed information not copyrightable since the selection of information was basic and required by the state. The alphabetization of information is universally observed in directories.

Idea/Expression Dichotomy: 
· An idea, art, or system is not entitled to copyright protection. Only the creative description or illustration of the idea itself.
Baker v. Selden (1987 – USSC) – Book Illustrating System of Bookkeeping
· The description of the art (a system of book-keeping) is entitled to copyright protection; however, it does not provide a claim to the art itself. 

· D did not infringe on Copyright protection since his books, though highly similar, had a different arrangement of lines and headings to illustrate the system. The books were necessarily alike to describe the system itself.
Idea/Expression Inseparability or *The Merger Doctrine*
· When the idea and expression of that idea are inseparable, there is no copyright.

· When the uncopyrightable subject matter is so narrow, so that the topic necessarily requires if not one form of expression but at best only a limited number, to permit copyrighting would mean that a handful of parties could exhaust all possibilities or future use. This is too restrictive to the public.
Morrissey v. Proctor & Gamble (1967 – 1st Circuit) – Sweepstakes Entry Form (Rule)
· P alleged D copied a rule almost verbatim from their sweepstakes entry form.

· Court found no infringement because 1. the contest itself was not copyrightable and 2.  the contest was so simple that there are only handful of ways to express the rule. Therefore, the expression is not creative enough when the expression is driven/controlled by the uncopyrightable subject matter.
Conceptual Inseparability for Useful Articles 
· Congress did not intend to offer copyright protection to functional designs. The Copyright Act states that design of a useful article shall be copyrightable only if it can be identified separately from, and is capable of existing independently of, the utilitarian aspects of the article. 

· Denicola Test of Conceptual Separability
· If design elements reflect a merger of aesthetic and functional considerations, the artistic aspects of a work cannot be said to be conceptually separable from the utilitarian elements. Conversely, where design elements can be identified as reflecting the designer’s artistic judgment exercised independently of functional influences, conceptual separability exists. 

· Test’s emphasis on influence of utilitarian concerns may help alleviate discrimination against nonrepresentational art
. Will not be too difficult to administer since the work will give “mute testimony” of its origins.

Brandir International, Inc. v. Cascade Pacific Lumber Co. (1987 – 2nd Circuit) – Bike Rack
· Denicola Test of Conceptual Separability

· The original design of a bike rack stemmed from wire sculptures. Once juxtaposed with a bicycle sculpture the author began pursuing the utilitarian application and adapted it to further its useful purpose. Earlier sculptures reveal the rack was derived form a work of art, though its final form was essentially a product of industrial design.
· There was a merger of form and function and therefore the Ribbon Rack is not copyrightable.
· Dissent: Should we determine separability from the point of the viewer and not the design process? Copyright protection should not turn on purely fortuitous events.
The Rights of Owners: How to Establish Copyright Infringement

17 USC § 106 – Copyright Act

Copyright owners have exclusive rights to reproduce or authorize the reproduction of the copyrighted work in copies.
Elements of Copyright Infringement. 

A. Plaintiff is a copyright owner and the subject matter in dispute is copyrightable.

B. Copying is established if it is an identical reproduction, or there is access and substantial similarity.

· Identical Reproduction – Works must be so similar that no reasonable jury could conclude it not to be a copy.

· Access & Substantial Similarity – Show alleged copier had access to the work and some method of showing substantial similarity (can be through D’s testimony, expert testimony, other evidence)
Defenses: Independent Creation and No Access

C. Improper Appropriation

· Are the two works “substantially similar” with respect to the copied expression, to the eyes or ears of an ordinary or reasonable observer? 

· Seeks to remedy the invasion of Interest in the potential financial returns from the work in the public. Expert testimony is therefore not controlling.
Arnstein v. Cole Porter (1946 – 2nd Circuit) – Music
While parts of the infringement claim were taken to be fanciful, the court held the trial court’s summary judgement inadequate since more fact-finding was needed to disprove copying. Based on the facts at hand, it was plausible that D could have accessed the original work through publication and there were some similarities. In combination that would establish copying. The case therefore would need to be adequately reviewed to determine if a reasonable jury could find the music was copied and if so, improperly appropriated.

Nichols v. Universal Pictures Corporation et al. (1930 – 2nd Circuit) – Play 

· Film did not infringe on play’s copyright because the elements copied (such as stock characters) were taken in such a level of abstraction that the material lost its original distinction. The stories were different.
· Though the exact point of abstraction is not clearly defined, and ultimately depends on the work, there are some limits.
· If copyright protection is too constrained to the literal expression, then it would diminish the incentive of the system.

· When material becomes so generalized that it loses its distinction and originality, and it becomes closer to unprotectable ideas.
The Unpredictable Outcome of Copyright Cases
Copyright protection was created to incentivize the economic viability of producing creative works for the benefit of the public. 

Copyright cases are unpredictable because in each case the court has to work through the subject matter at hand and determine what the protectable expression in the thing is. There are few established boundaries to easily determine what aspects of a work are copyrightable. Moreover, the final decision is not up to the subjective discretion of an ordinary observer or layperson. The intentionally vague/fact-specific and subjective requirements protects the free exchange of facts and ideas.
Since the time, expense, and burden of proof for establishing copyright is considerable, it effectively reduces transaction costs for most low-value or nominal occurrences of copyright infringement. The prospect of fruitless litigation serves as a deterrent. In contrast if the potential value of a copyright infringement claim is high enough to offset the litigation cost, it could attract more lawsuits that have a chance of winning due to the unpredictable nature of decision-making process. 
Rights of Non-Owners (Fair Use)
Fair Use excuses copying that advances the public benefit without substantially impeding upon the incentive structure of the copyright system. It encourages activities that disseminate or expand on the body of knowledge for the public.
	Pros
	Cons

	Important for free-speech and a well-functioning democracy. Reduces transaction costs for protected activities deemed beneficial for society. 
	Difficult for copyright owners to actively enforce their own property rights due to increased transaction costs.

	Compensates for the length of the copyright term (life plus 70) and provides guidance in determining what is improper appropriation.
	Discourages creating systems or organizations to monitor use in general (all uses; nominal fees).


17 U.S. Code § 107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors.

Fair Use Analysis

1. Purpose and Character of the Use
· Is it transformative? Whether the new work merely supersedes the objects of original creation, or instead adds something new, with a further purpose. Does it exploit the expressive value of the original image?
· Profit v. Non-Profit
· The crux of the profit/nonprofit distinction is not whether the sole motive is monetary gain, but whether the user stands to profit from exploitation of the copyrighted material without paying the customary price.

2. Nature of Copyrighted Work

· Published v. Unpublished

· When unpublished, the scope of fair use is limited because the author’s right to control the first public appearance of his expression weighs against such use of the work before its release.

· Law generally recognizes a greater need to disseminate factual works.

3. Amount and Substantiality of Portion Used

· The amount in relation to the whole is not always substantial. 

4. Effect of Use on the Potential Market (arguably most important factor)

· This element ties the most closely to the incentive structure that copyright it supposed to protect

· Fair use is limited to copying by others which does not materially impair the marketability of the work which is copied. 

· To negate fair use one can demonstrate that “should the work become widespread, it would adversely affect the potential market for the copyrighted work”. It must take account harm to the original and derivative works. 

· Fair use always involves the individual loss of royalty revenues, so it is not a valid argument.

Bill Graham Archives v. Dorling Kindersley Limited – Grateful Dead Photos

A historical book on the Grateful Dead was protected by fair use even though it copied 7 original photographs in its totality which were originally printed on posters and ticket stubs. D used the images in a transformative and insubstantial manner, for historical/contextual purposes. It did not exploit the expressive value of the images.
Harper & Row Publisher, Inc. v. Nations Enterprises – Pre-published manuscripts of Ford’s memoir
D copied and published a substantial amount of President Ford’s memoir “A Time to Heal” prior to publication, primarily for commercial gain. Despite some of the content being newsworthy, D copied the “heartbeat of the book”, subjective material, and caused P to lose a portion of their revenue. Fair use presupposes fair dealing. When unpublished, the scope of fair use is limited because the author’s right to control the first public appearance of his expression weighs against such use of the work before its release.cc

Patent System

Like the copyright system, the patent system serves a utilitarian goal of driving innovation and commercialization of inventions by creating exclusive property rights in the US market. It encourages the disclosure of technological advancements and investment in research and development. It also incentivizes inventors to practice in the US thereby competing with other nations. 
· US Patent and Trademark Office is p/o the Department of Commerce and has an administrative process for appeals. Decisions can be further appealed to a US Federal Court and ultimately the Supreme Court.

Life of a Patent

· Conception point

· Period of prosecution – time the application is sent to the patent office to be examined, most likely rejected, and resubmitted. Depending on the patent and potential value, it could take 3-15 years. The claim will get issued 90-95% of the time.

· Term: 20 years from filing (date patent is granted – prosecution period).

Title 35 of the US Code
Definitions

(a)The term “invention” means invention or discovery.

(b) The term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material.

35 U.S. Code § 101 - Inventions patentable

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.

· Legislatures included the liberal word “any” along with very broad categories.

· Patentable subject matter: Process, Machine, Manufacture, or Composition of Matter

· New and Useful – important (Utility doctrine) but we won’t get into it.
Excludes: laws of nature, natural phenomena, and abstract ideas.
35 U.S. Code §154 – Contents and term of patent; provisional rights 

(1)Contents.—

Every patent shall contain a short title of the invention and a grant to the patentee, his heirs or assigns, of the right to exclude others from making, using, offering for sale, or selling the invention throughout the United States or importing the invention into the United States, and, if the invention is a process, of the right to exclude others from using, offering for sale or selling throughout the United States, or importing into the United States, products made by that process, referring to the specification for the particulars thereof.
Diamond v. Chakrabarty (1980) – genetically modified bacteria
· Supreme court established that patents are available for non-naturally occurring, living things.

· The laws of nature, physical phenomena, and abstract ideas are not patentable. A new material discovered in the earth or found in the wild is not patentable.

· Patent law distinguishes from inventions of man v. nature.

· Congress intended a broad interpretation of patent law to encourage the development of new inventions for society. It should take into account unforeseen innovations, despite the potential environmental concerns since it is a legal activity. If congress disagrees they can legislate against.
Parke-Davis & Co. v. H.K. Mulford – Adrenalin extract

· Judge Learned Hand held that a purified extraction from the glands of living animals is patentable subject matter due to its new and improved used for the pharmaceutical industry. 

· The process of extraction separates it out of its natural environment and is therefore new thing to mankind, with a new valuable use.   The patent system was designed to protect innovative commercial endeavors. 
Diamond v. Diehr – Process for curing synthetic rubber

· Automated process for curing synthetic rubber which consistently measures temperature and calculates the curing time is patentable subject matter even if it relies on a mathematical formula, a law of nature, because the patentable subject matter is the process in its totality and not the formula alone.
· The claimed process must be considered as a whole and not as elements. A new combination of steps may be patentable even though all elements were well known and in common use prior. 
· A process claim excludes others from the use of the equation in conjunction with all other steps in the claimed process. 
Patent Infringement – Rights of Owners
35 U.S. Code §271 – Infringement of Patent

(a)Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.

(b)Whoever actively induces infringement of a patent shall be liable as an infringer. 

(c)Whoever offers to sell or sells within the United States or imports into the United States a component of a patented machine, manufacture, combination or composition, or a material or apparatus for use in practicing a patented process, constituting a material part of the invention, knowing the same to be especially made or especially adapted for use in an infringement of such patent, and not a staple article or commodity of commerce suitable for substantial noninfringing use, shall be liable as a contributory infringer.

Forms of Direct Infringement
· Literal Infringement
· Infringement by the Doctrine of Equivalents

· Indirect infringement (inducement or contribution - we will not go over this)

Assessing Direct Infringement
1. Define the invention by interpreting “construing” the words in the patent claim

2. Compare the construed claims to the accused device or process, if each and every element (limitation) is present literally, or equivalently, in the accused device, then infringement. 

3. Rule out any Experimental Use defense.

· Affirmative defense is narrow and “for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry”.  

Experimental Use Defense – Rights of Non-Owners
	Pros
	Cons

	Narrow scope of experimental use defense protects patent holders. Universities or other nonprofits can have significant commercial interests and profit through licensing.
	It goes against the utilitarian purpose of patent law by adding transaction contacts for upstream research which inherently benefits society more broadly. Tragedy of the Anticommons.


Madey v. Duke

· Court held that experimental use defense is narrow and not automatically satisfied just because the D is in the business of education or research. The For-profit or Non-profit status of the user is not determinative.
· Defense is for amusement, to satisfy idle curiosity or for strictly philosophical inquiry

· Universities often fund research projects with no direct commercial application, however these projects also further legitimate business objectives such as increasing the status of the institution and luring lucrative research grants, students, and faculty. 
· If universities are now vulnerable to patent infringement, this could discourage new innovation / upstream research.

Trade Secrets

· Differs from Patent and Copyright law in that there is no broad statutory scheme that establishes and defines the property and the rights that go along with it. It is driven by state laws and common law.
Policy Goals:

· Promote Commercial Ethics – Fair Play
· Protect inventions and innovations its conception/development and those not subject to traditional IP protection.
· Limit industrial espionage and instead redirect efforts to come up with own innovations.

Trade Secrets v. Patents
· Longer Term: 20 yrs from filing v. Unlimited timeframe, so long it is kept a secret

· Not everything is patentable.

· Some things aren’t worth the time and effort to get a patent

· Sometimes the patents themselves are roadmaps for infringement. Once disclosed – the slightly better version of it is a problem. Trade secrets avoid that. For inventions that are not easily reverse engineered.
What is a Trade Secret? 
1. Information

2 Economically valuable because it is a secret from others who could exploit it

3. Subject to efforts reasonable under the circumstances to maintain its secrecy 

UNIFORM TRADE SECRETS ACT WITH 1985 AMENDMENTS 

Definitions
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means; 

(2) "Misappropriation" means: 

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or 
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who 

(A) used improper means to acquire knowledge of the trade secret; 

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was 

(I) derived from or through a person who had utilized improper means to acquire it; 

(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; 
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use; or bribed someone under a 
(C) before a material change of his [or her] position (basically using the material in a substantial way), knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake. 
Proper means include:

1. Discovery by independent invention;

2. Discovery by "reverse engineering", that is, by starting with the known product and working backward to find the method by which it was developed. The acquisition of the known product must, of course, also be by a fair and honest means, such as purchase of the item on the open market for reverse engineering to be lawful;

· Note: the engineer can be someone with a technical skillset; for an even playing field.

3. Discovery under a license from the owner of the trade secret; 204 

4. Observation of the item in public use or on public display; 

5. Obtaining the trade secret from published literature
Is it a Trade Secret?

1. Information – not generally ascertainable or obvious
· may consist of any formula, patterns, device, or compilation of information

· cannot be generally ascertainable or obvious
2 Economically valuable because it is a secret from competitors who could exploit it

· Consider cost and effort of developing secret

· Market advantage can be proven by industry expert

· Business plan
· If a competitor is trying to steal it, that could also show its value

3. Subject to efforts reasonable under the circumstances to maintain its secrecy 

· Trade Secret (TS) cannot be matters of general knowledge in an industry

· Higher the value, generally the higher level of security/protections needed.
· A holder may divulge his information to a limited extent without destroying its status as a trade secret. This flexibility is needed so that the company can profit. Disclosure must be made to further economic interest.

Metallurgical Industries Inc. v. Fourtek Inc.

· P made improvements upon the modern method of carbide reclamation (zinc recovery process)​ by upgrading a commercial furnace. Manufacturing process gave them an upper hand by aiding in the production of the highest quality reclaimed carbide powder. Reasonable efforts taken to maintain secret (security, limited access) and disclosures made in confidence. 
Improper Use

One who discloses or uses another’s trade secret, without a privilege to do so, is liable to the other if 

(a) he discovered the secret by improper means, or 

(b) his disclosure or use constitutes a breach of confidence reposed in him by the other in disclosing the secret to him. 

A. Improper Means
E.I. duPONT deNEMOURS & COMPANY, Inc. v. Rolfe CHRISTOPHER et al.,

· Ds were hired by an unknown third party to take aerial photographs of DuPont’s plant, while under construction, to document a highly secret but undocumented process of producing ethanol. Their actual conduct – flying around the plant – was legal.

· Owner only needs to take reasonable measures to keep it secret. It did not need to put a roof while under construction. 

B. Breach of Confidence

1) existence of a trade secret, (2) communicated to the defendant (3) while he is in a position of trust and confidence and (4) use by the defendant to the injury of the plaintiff. 

· When in a position of trust and confidence the communication does not have to be express – it can be implied. 

· Review nature of transaction had an implied expectation of confidence. 

Smith v. Dravo Corp

· Defendant obtained, through a confidential relationship, knowledge of plaintiffs’ secret designs, plans and prospective customers, and then wrongfully breached that confidence by using the information to its own advantage and plaintiffs’ detriment.

· Nature of transaction (appraising the business) had an implied expectation of confidence. 
· Should it be clearer?
Kadant, Inc. v. Seeley Machine Inc.

· P failed to make a clear showing that D, former employee, improperly obtained and reverse engineered its products.
· Asserted that only way D could develop product is if stolen. 

· Reverse engineering is proper so long as the means used to get the information necessary to reverse engineer is in the public domain and not through a confidential relationship. 

· Evidence of Access does not matter if product can be reverse engineered through proper means.
Hypos
1. What if it could be proven that curlew did not take any designs from D? 

D could have had this information in his head.

2. On the other hand what if he could prove he did take information? Does that mean he took information?


Not necessarily. He could be reverse engineering these products.

3. Given the reasoning of the court, how long do we think a preliminary injunction should last, assuming we would have given one? It should end at the time a competitor could have reverse engineered a product. 1.7 years.
Land: Defining Boundaries
Boundaries. While the boundaries of real property are more concrete than intangible property, some intangible interests in land are described in text which may be difficult to interpret or construe.
· Metes and bounds – legal method of describing land; identified by natural landmarks.
· Public Land Survey System – government system that mapped out land into square sections and further divided.

Air
· Since property is acquired through exclusive possession, landowners only have an interest in the airspace they can occupy or make use of in connection with their land. The right is not fixed and changes on the need.
· Trespass in airspace occurs if another interferes with the owner’s possession or use. P must establish use and substantial injury. 
· Hinman v. Pacific Air Transport - Court dismissed P’s complaint for stailure to state a claim because he failed to show D actually interfered with his use and enjoyment by flying planes overhead. Ad ceilum doctrine (rights extending from center of the earth to the sky) is figurative.
Water
· When a border is on running water the border can be changed by alluvial formations. When Accretion occurs, the boundary remains in the center of the channel. When avulsion occurs, it will fix the boundary permanently where it once was, such as in the middle of a deserted river-bed.
A. Accretion, no matter to which side it adds ground, leaves the boundary still in the center of the channel.

· When accretion occurs it can add ground to either side of the border gradually over time. Since the differences fluctuate over time the boundary will remain in the center of the channel. 

· The convenience of allowing the river to retain its previous function outweighs the inconveniences.
B. Avulsion (sudden and rapid change of river), leaves the boundary permanent in deserted river-bed.

· When the river breaks rapidly the owner suffers injury by loss of territory greater than the benefit of retaining the natural river boundary. 

· Avulsion: The sudden separation of land from one property and its attachment to another, especially by flooding or a change in the course of a river.

· Nebraska v. Iowa Since most changes could not be perceived, the river follows the law of Accretion. One exception was made for the river above Omaha, which pursued a course in the nature of an ox-bow and made itself a new channel. This section follows the land of avulsion and now has a fixed boundary.
Fixtures v. Personal Property
Factor Analysis of determining a fixture
1. Actual annexation to the realty or something appurtenant thereto 

Actually annexed 


Little damage when removed
2. Application to the use or purpose to which that part of the realty with which it is connected is appropriated (It serves a useful purpose for that part of the property) and

If removed would if have to be replaced
3. The intention of the party making the annexation to make a permanent accession to the freehold.

· Fixtures and Personal Property should be declared at the time of transaction. When there is no express declaration, the following should be assumed:

· When tenants install articles, they did not intend to enrich the freehold, so it is personal property.

· When owners install articles, they intended to enrich the freehold, so it is a fixture. 

· Secret intentions during installation do not count because they cannot be verified. 
Strain v. Green
Rights of Owners
Trespass occurs when another physically interferes with a landowner’s exclusive right to the enjoyment or use of his property. A claim of trespass serves to vindicate this legal right. A landowner can use his property to the extent that he is not harming others. [See Rights of the Public] – Necessity and inability to control movement will justify trespass.
Trespass is an unauthorized entry onto another’s land. 
Legal Remedies
Nominal damages – minimum amount of damages when a legal wrong has occurred but there is no significant economic harm done. 

Compensatory damages – amount of damage that occurred
Punitive damages – designed to punish and deter

· Generally, not appropriate if the individual cannot show actual harm (i.e. Compensatory damages)

· However, it can be appropriate for intentional trespass when the actual harm done is not damage to the land but the loss of the individual’s right to exclude other from his or her property. Does not need to be associated with compensatory damages.
· Jacque v. Steenberg Homes, Inc. – punitive damages awarded when mobile home intentionally brought over land.
Equitable Remedies
Injunctive Relief is appropriate when there is no adequate remedy at law. An injunction will not be granted merely because there is trespass. 

· Only nominal damages can be awarded b/c there was no physical injury and/or damages are difficult to measure.

· Monetary damages are not adequate relief. 

· Threat of continued trespass (repeated incidents, no intent to stop)
· Trespasser destroyed property

· To prevent multiple suits

· Baker v. Howard County Hunt: Injunctive relief appropriate b/c there was a threat of continued trespass, and it was difficult to measure damages through the disturbance of his research. 
Individual landowner’s interest in deterring intentional trespass

· Protect their natural and constitutional right to exclusive enjoyment of his property. This right has no meaning unless it is enforced by the state.
· If there are repeated trespasses, owner can lose their property rights. 
Society’s interest in punishing and deterring international trespassers
· Preserving the integrity of the legal system so people are less likely to resort to “self-help” remedies / vigilante justice. Establish peace & order in society.

· Interest may be mitigated by necessity or utilitarian concerns. 
Building on another’s land
Strict Legal Remedy: When a person erects a structure upon another’s land without consent, it becomes a fixture and belongs to the landowner. A person contemplating the improvement of land has the duty to investigate records before commencing work. 
If this is done unintentionally and in good faith, a judge can order an equitable remedy if the legal remedy is insufficient or too harsh.  The following options are more equitable since the strict legal remedy was too harsh. 
1. Improver remove the building if easily removed. / Remove improvement
2. Landowner or improver can purchase the improvement or land from the other party. / 
3. Judicial sale and divide proceeds as appropriate. 
4. Improver is given a lien for a debt against the landowner
Under no circumstances is an improver authorized to demolish the improvement on another’s land without consent. If he does so he commits waste and can be required to pay the landowner for such waste.

Trespassing Dogs:
· For a dog owner to be liable for trespass P must prove the owner had knowledge of the dogs’ propensity to damage property or commit harm. Consider: training, nature, and instinct. 
· The owner of a dog is not liable for its mere trespass on land of its own volition.

· But, if a man willfully sends a dog in another’s land in pursuit of game, he is liable to trespass.

· also if he allows a dog to roam at large, knowing it to be addicted to destroying game.

· A landowner has no right to kill a dog which is merely trespassing. 

· D can be justified if protecting his property, person, and other persons.
Courts of Equity & Equitable Remedies
· 15th Century England – Courts of Equity emerged to do the King’s conscience and find equitable remedies when legal remedies were not appropriate or too harsh. Judges were given this discretion.

	Pros
	Cons

	If you trust judges, it helps to avoid the odd or absurd results from the remorseless application of the law. If you trust judges it might lead to a better outcome.
	Discretion can lead to unfairness and discrimination because it gives individuals the ability to adjust legal consequences on a case by case basis. Undemocratic because it amends the legal effect of laws that came about through a democratic process. 


Equitable Maxims
Doctrine of Unclean Hands – equity will not help those who have not acted virtuously in the disputed transaction

· Producers Lumber & Supply v. Olney Bldg. Corp

· Equity not available to Olney due to doctrine of unclean hands; resorted to self-help in demolishing house without consent. 
Doctrine of Estoppel – prevents a person from changing their position once a person has reasonably come to rely on the position the first person has taken. 
Laches – disallows a lawsuit if the party owning the claim takes too long to bring the claim. Can still work to bar claims. 
Land: Rights of the Public

The Doctrine of Necessity and Inability to Control Movements excuses trespass when it is necessary to save life or property. A defendant can be excused if the trespass was not voluntary or uncontrolled (such as your livestock straying, provided you try and get them back).

Elements

1. Trespasser must reasonably believe actions were necessary to prevent imminent harm to life or property and didn’t cause that harm in the first place and
2. There was no practical alternative for avoiding the harm and that the damage caused was less than the harm that would have occurred otherwise. 

Ploof v. Putnam – court held Plaintiff stated a valid claim for relief because the Defendant negligently unmoored the P’s boat during a dangerous storm, causing property damage to the boat and bodily injury to the P and his family. D could have a duty to allow P to moor his boat onto his dock due to the doctrine of necessity. 

Note: There is a jurisdictional split on If D would be held liable for any damage caused by D to P during the storm. 
The Right to Hunt (unimproved and unenclosed lands).
· People have historically had a right to hunt on unimproved and unenclosed lands owned by another. 
· In addition, landowners do not constructively possess the wild animals on their land. 
· Pressing down on plants is not enough of an injury for the court to recognize (not even nominal damages). 
· Only limitation was you could not hunt within 7 miles of a hunter’s home

· Hunting was seen as a positive activity, to help maintain a skilled militia – it serves as training. 
· Many made their livelihood from hunting. It was necessary for survival. 

· McConico v. Singleton – Defendant not held liable for trespass despite hunting on P’s unimproved and unenclosed lands even after P asked him not to.
Rights of the Public
Common Law Maxim
One should use his property to injure the rights of others. Rights are relative and there must be an accommodation when they meet. Necessity, private or public, may justify entry upon the lands of another. 
General Rule: Owners have a right to exclude so long that it does not interfere with necessity and the rights of others. As more private land is devote to public use, the owner has less of a right to exclude others. 

Must strike a balance between the property rights of owners, individuals, and society.

Individual’s Rights to Social Services and Privacy

· Balance between individualism and dominance of social interest should be fact-specific and not based on ideology alone. 
· A landowner’s right to exclude does not supersede a person right to access government services, receive visitors in privacy, and to live with dignity.
· The necessity for curtailments is greater in modernized industrialized and urbanized society (shared resources). Society will protect the owner’s interest yet, the absoluteness of his property rights are curtailed by the organs of society who protect others. 
· Exclusion for Non-Commercial Purposes: A landowner may regulate entry or bar visitors if the purpose is not to gain a commercial advantage for himself or if the regulation does not deprive the migrant worker of practical access to things he needs. A landowner can take into account security concerns and the needs of the community living on the property.
State of New Jersey v. Shack

· Ct held employer who housed migrant farmworkers was not able to bar access or restrict right to privacy with government social workers providing health and legal services. 

· Right to exclude does not supersede an individual’s right to access necessary government services. 
· Right to exclude must also be balanced with the public interest. 

· As society advances there will be more of need to balance individualism with society’s interest. Right of the owner, public, and individuals who are parties with him in consensual transactions relating to the use of his property.
Private Property for Public Use
· The more private property is devoted to public use, the more it must accommodate the public’s interest and individual rights and have less of a right to exclude people unreasonably. Property owners have no legitimate interest in unreasonably excluding particular members of the public when they open their premises for public use.
· Cannot act in an arbitrary or discriminatory manner toward persons who come on their premises. 

· May also have a duty to remove people who are disruptive or dangerous to the premises. 
Uston v. Resorts Int’l Hotel

· Uston, a professional card counter, had the usual right of reasonable access to Resort’s blackjack tables bc Resorts did not have the right to exclude him arbitrarily. His conduct was in accordance with the Casino Control Commission rules and he was not disruptive nor dangerous to casino operations. 
Adverse Possession
Reward Theory: Encourages meritorious / productive use of land and punishes owners for not.

Kreir Evolutionary Theory: Reflects an innate deference and respect to possession, where individuals may have developed a psychological to the land. 

Cleans up the title
Mechanics

· Adverse possession depends on a trespass (possession) that gives rise to a cause of action “ejectment” in the owner to “eject” the trespasser. 

· Depends on a statute of limitation (barring the action to recover real property) when a certain amount of time has elapsed

· After the statutory period has elapsed, the possessor becomes the owner of land by operation of law as of the time the possessor entered the property.

· To obtain written evidence of title the adverse possessor may bring an action to “quiet title” in the possessor, so that the property can more easily be sold, mortgaged, etc. 

· If A is convinced he is owner via AP, he can bring an action to quiet title and if court agreed then A would hold title

· In contrast A is in possession and O can come along and discover A is in possession, so O might bring action for ejectment, and a reaction tot hat would be an attempt to quiet title in one way or the other. By some defect in A’s ability to meet the elements and A would ague the opposite. 

· Creature of state law with common law features. Statues not only provide the limitations periods but may also add things to the following elements (such as quality of possession, or extent one would need to enclose).
	Urban
	Rural / Agricultural
	Wilderness

	-Easier to notice

-Greater need for housing

-Consequence of leaving it unused may have a greater effect on the community
	-Longer since it may not be as easy to notice

-Shorter term would encourage development / use
	-Longer to protect designated wilderness
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Elements – (Marengo Cavo Co.)
1. Possession of the land (actual and exclusive). Exclusive means you cannot share possession with the actual owner or anyone else unless they are aligned with you in some kind of way. The quality of possession depends on the nature of the land and how an average owner might put that land to use. (Jarvis v. Gillespie)
Ad Ceilum Doctrine – Constructive Possession (Marengo Cave Co. v. Ross)
Since the owner was owning and controlling the space on the surface of the land, he also controlled the space below by way of constructive possession. If you control the surface, you are in constructive possession of your entire parcel. Therefore Marengo Cave did not have exclusive possession. 
2. Open and Notorious: so that it warrants the inference that owner must or should have known it. It must be visible and open to the common observer and the public. Visible / conspicuous. Visible: Must be visible and open to the common observer so the owner or agent on visiting might readily see that the owner’s rights are being invaded. 

a. Where any persons who have passed frequently have been unable to see any evidence of occupancy, evidently the possession has been of the character required by the rule. The purpose of this requirement is to support the principle that a legal title will not be extinguished on flimsy and uncertain evidence. Insidious desultory and fugitive acts will not serve that purpose. 
· Uniform rule in equity that the statute of limitation does not begin to run until the injured party discovers, or with reasonable diligence might have discovered, the facts constituting the injury and cause of action. 
Beneath the surface (Marengo Cave Co. v. Ross)
Since possession occurred underneath the surface of the land, D did not have actual notice that his property was being encroached upon and so the court could not toll the statute of limitations. 

Minor Border Encroachments (Mannillo v. Gorski)
Can satisfy this requirement only when it is clear, self-evident and apparent to the naked eye. Could be highlighted by a monument or fence. If the encroachment is clear, unequivacable, and immediately visible, then it could satisfy. Then we could be in a situation where the owner will require actual notice before running into the statutory period.
However, when the encroachment of an adjoining owner is of a small area and the fact of an intrusion is not clearly and self-evidently apparent to the naked eye but requires an on-site survey, such a presumption is fallacious and unjustified. 

3. Hostile (adverse/claim of title/claim of right) Under the claim of ownership and hostile to the owner of the legal title and to the world at large (except only the government). When possession is permissive (landlord is permitting tenant) then that is not hostile. At some point tenant’s possession could become hostile – i.e. manifest rejection of the owners claim to the land by stopping rent. It is not ill will towards the owner nor destructiveness of the land.

Mistaken Belief? 

If someone possess land under the mistaken belief that it is his, that could still satisfy the requirement of hostile possession. Both an honest mistake (I thought it was my land, but mistakenly ended up possessing your land) or an aggressive trespasser (I have to know that I’m a wrongdoer and taking the land) could show their possession was hostile.  

Courts typically look at the objective actions and not the mental state to ascertain if there was hostile intent. 

4. Continuous for the full statutory period = statute of limitation period. Continuous activities depend on the nature of the land and how an ordinary owner would use the land. There may be lapses of time between acts of possession. The kind and frequency of the acts of occupancy necessary to constitute continuing possession are dependent on the nature and condition of the premises as well as the uses.
Tacking of adverse possession is permitted if the successive occupants are in privity (i.e. successive possessors through transfers of sale, heirs, etc.) This requirement is mostly to avoid squatters from gaining rights.

Howard v. Kunto established that tacking is allowed between the chain of owners who in good faith receive an erroneous deed description. 

Government Exception (Jarvis v. Gillespie)
· Some statues hold you cannot adversely affect the state. There is a jurisdictional split. 

· Strict interpretation shows that mere retention of title is a public use of lands. 

· Some courts hold that there is a presumption that government-owned land is given to a public use and that presumption can be rebutted by demonstrating that the entity abandoned any plans for the land. 
· This allows a government to be protected for property which it may have future plans for or chooses to be left in its natural state. 
Equitable Remedies (for those who make improvements in good faith)

· Remove the minor encroachment

· Force sale to adverse possessor

· Force sale to owner

Example Adverse Possession Statute

§ Action to recovery real property.[action of ejectment] No action for the recovery of real property, or for the recovery of the possession thereof shall be maintained unless it appears that the plaintiff, his ancestor, predecessor or grantor was seized or possessed of the premises in question within 10 years before the commencement of such action; but if a person entitled to bring such action, at the time such cause of action accrues, is within the age of minority, of unsound mind, or imprisoned, such person may bring such action after a period of 10 years and within 5 years after such disability may cease.
Note: You cannot tack disabilities – even in the same owner. 
Marengo Cave Co. v. Ross
· Court held no AP to cave because possession was not open, notorious, or exclusive. 

· Open/Notorious: An owner cannot be expected to take notice of possession beneath the surface.
· Exclusive:  P had possession of the surface and was therefore in constructive possession of the entire parcel.  

· Uniform rule in equity that the statute of limitation does not begin to run until the injured party discovers, or with reasonable diligence might have discovered, the facts constituting the injury and cause of action. 
Jarvis v. Gillespie
· P obtained title to a parcel that used to be owned by a town via AP 

· Seasonal use was adequate for possession because an average owner could parcel in the same manner. 

· Grazing animals, parking vehicles, logging operation, planning treat

· Open & Notorious: clearly visible from the road 

· Government exception did not apply because town abandoned all plans for that parcel. 
Mannillo v. Gorski
· AP was not established for a minor 15-inch encroachment along a common boundary because there was no presumption of knowledge to meet the open and notorious requirement. 
· A minor encroachment is open and notorious only when it is clear, unequivocable, and immediately visible or it is shown that the true owner had actual knowledge. 

· Possession can be hostile if an individual possesses land under a mistaken belief or if it is an aggressive trespasser. 

· Case can be resolved in equity if encroachment was made under an honest, mistaken belief. The true owner may be forced to convey the land and receive payment.
Howard v. Kunto

· Kunto gained title to the land on his summer home by AP. His deed was incorrect and based on erroneous land survey. 
· Actual possession – used seasonally as a vacation home. Neighbors also used property as a summer home.

· Through the statutory period – was able to add or tack periods of possession for prior owners because they are all in privity. 

· Privity requires a reasonable connection and a good-faith, voluntary transfer of title between successive possessors.

· There is a substantial difference between a purchaser and trespasser. 
Land: Servitudes and Prescription

Servitudes are non-possessory property interests in land. 
Easements
· An easement is a non-possessory right for a dominant estate to use or control another’s land for a specific, limited purpose without profit. A dominant estate benefits from the easement by using and burdening the land of a servient estate.

· Easements may be created by an express written grant, implication, necessity, estoppel, or prescription. 
Easement by Implication:
1. There is a separation of title from the original owner

2. A use before separation took place which continued so long and was so obvious as to show it was meant to be permanent

3. The use must appear necessary to the beneficial enjoyment of the land granted or retained

4. Necessity must be so clear and absolute that without the easement the grantee cannot enjoy the use of the property granted to him for the purposes to which similar property is customarily devoted. 
· The law of necessity is not merely one of convenience. The easement will not apply if there is an alternative method (stairway, elevator). The grantor is not landlocked just because it is difficult to get to a public road. He must be blocked.
Easement by Necessity 
1. Common ownership of the two parcels prior to severance of the landlocked parcel 
· Courts tend to favor the rights of a grantee v. a grantor because they had less control in the transaction. [ Question – is this determinative? Schwabb v. Timmons]
2.  The owner of the landlocked parcel cannot access a public roadway from his or her own property. 
· The law of necessity is a high standard. The easement will not apply if there is an alternative method available or if it is simply difficult to get to the public road. He must be blocked. Geographic barriers are not always sufficient (Schwab v. Timmons). Is it fair to say that geographic barriers are never sufficient since there is technology to overcome them?
Note: The only difference is that you do not need to establish prior existing use. 
Schwab v. Timmons

· P’s parcels used to be owned by the government and originally had access to the road. Since P’s sold a portion of their land, cutting off access to the road, they were unable to obtain an easement by necessity or implication.

· No Easement by Implication: The private road they sought to extend never extended to their property. They failed to show evidence of prior existing use.

· No Easement by Necessity: 
· 1. Only applies for a grantee over the land of a grantor. Here Ps were the grantors. 

· 2. Only applies if there is no alternative method to access the road. Inconvenient methods do not apply (i.e. going through the bluffs). 
Easement by Estoppel (Holbrook v. Taylor)
General legal rule: A licensor may revoke his license at any time and thus if a licensee invests in an easement he assumes the risk of losing that investment. Question: who could be a licensor in this case? Can we change this for a servient estate? Or would we call it a servient estate only after the easement has been granted?
However, when the easement included the right to make significant improvements at a high cost (e.g. erect structures), and the licensee relied on that easement to make those investments believing that he would be continue to use it, equity may estop the licensor from revoking the license.  

Holbrook v. Taylor

· Court found an easement by estoppel over a roadway because the Taylors relied on the owner’s tacit approval to use that roadway to improve the roadway and build their home. They widened the roadway and put gravel. 

Easement by prescription 
To succeed on a prescriptive easement claim, a claimant must show that
1. The use was continuous and uninterrupted for the same X-year period that applies to adverse possession
· Remember there is no requirement to be exclusive

· If on a roadway, there must be a certain and definite line of travel. Slight deviations are permitted, but it must be consistent with the nature and use of the land. Substantial changed are unacceptable. In Warsaw, no two drivers followed the same course, but all used the parcel for the same purpose – to turn their vehicles so they could enter the loading dock.
2.  The claimant acted as an owner and not merely as a person having the permission of the owner; and 
3. The use was reasonably visible to the record owner. It must be proven by clear and convincing evidence. 

· Notice there is no requirement of necessity
· No liability to servient estate. An easement may be obtained without incurring liability to the underlying property owner (Warsaw). 
· This serves the doctrine of adverse possession and prescription – to reduce litigation and preserve the peace by protecting a possession and that been maintained for the statutory period. 
Warsaw v. Chicago Metallic Ceilings – Private Prescriptive Easement
· P acquired an easement by prescription over a neighboring parcel by using it to turn its trucks. The line of travel was certain and definite (though slight deviations were permitted). It was hostile because there was no evidence of permission. 

· Despite pending litigation, D built a building over the easement. They were subsequently ordered to remove the building.

· No compensation was granted for D to remove the building or take ownership of the easement because the doctrine of prescription is aimed at protecting the new owner from incurring liability. 

· However, a court of equity could ask the plaintiff to contribute to the cost of removing an innocent encroachment. 
Interior Trails Preservation Coalition v. Swope – Public Prescriptive Easement
Public prescriptive easement claimed over Swope’s property for recreational use because the public was using the path to reach a trail for longer than the statutory period. It did not matter that the Coalition had not been around because they were only required to show the public used the path for the proscribed period.   
Easement by Prescription v. Adverse Possession (Interior Trails)
· Prescription is applied to servitudes and focuses on the use.

· Adverse Possession is applied to possessory estates and focuses on exclusive and actual possession. 
Nuisance
Nuisance protects the right of quiet enjoyment and use of one’s property. It is implicit in the right to exclude others. 
Nuisance, unlike trespass, requires significant damages resulting from an unreasonable interference. 
Nuisance law was developed in part to avoid subjecting modern industries such as manufacturing plants to vast potential liability from neighboring lands and instead encourage the legislature to research and review public policy goals and heighten pollution standards.

Adams v. Cleveland-Cliffs Iron Company

· Plantiffs sued mine for nuisance and trespass due to blasting operations which went tremors and dust on their property, causing shock, nervousness, sleeplessness, and a diminished value of their homes. 

· Court held plaintiff could only recover under nuisance because airborne particles should be considered intangible property to prevent dual liability for the same conduct and policy concerns for creating too much liability for modern industries. 
Trespass v. Nuisance (Adams v. Cleveland-Cliffs Iron Company)
Trespass is an invasion of the plaintiff’s interest in the exclusive possession of his land, while nuisance is an interference with his use and enjoyment of it. Trespass required that the invasion of the land be direct or immediate and in the form of a physical, tangible object.

Recovery for nuisance, however, requires proof of actual and substantial injury and a balancing of the disturbance against the social utility of its cause. 

Public nuisance “affects the general public as public.

Private nuisance injures one person or a limited number of persons only.

Recovery for dust, smoke, fumes, noise, and vibrations are typically available under nuisance.  Dust is generally classified as intangible to serve the policy goal of protecting industry from liability.  
Hendricks  v. Stalnaker
· Court held that the installation of a water well was not a nuisance because it was a reasonable use of the property and the burden of not being able to well a well v. septic system was equivalent to both parties.
· Since conduct was not negligent, reckless, or dangerous – private nuisances are limited to conduct that is intentional and unreasonable. 

· Intentional: An interference is intentional when the actor knows or should know that the conduct is causing a substantial and unreasonable interference. 
· Unreasonable: by balancing the gravity of harm and utility of conduct factors. 
Nuisance
1. Significant Harm resulting from defendant’s unreasonable interference with the use or enjoyment of the property.

2. Question: Do the interfering acts need to be done with knowledge that it will to a substantial certainty result in the entry of foreign matter?  
3. To determine if the harm is unreasonable, balance the gravity of harm with the utility of conduct (see factors)

4. If an injunction is issued – equity can review if there is a disparity in economic consequences between the D + Public v. Plaintiff. 
Gravity of Harm Factors (Restatement (Second))
1. The extent of the harm involved (quantitative assessment)
2. the character of the harm involved; type of harm; how it originated and for what purpose; maliciousness; social/economic value of the activity / qualitative assessment of the harm. Physical harm more likely to be found as a nuisance. 

· Less of a direct physical harm (dust accumulation and noise pollution), however there are potential long-term health effects that we are unaware of.

· the social value that the law attaches to the type of use or enjoyment invaded; how do we value the injured person’s land? Consider the use of the land and if it is benefiting society. 

· The law highly favors the property of single-family households.

· the suitability of the particular use or enjoyment invaded to the character of the locality; is it consistent with other uses in the area and/or is it necessary for that area.

· the burden of the person harmed of avoiding the harm. 

Utility of Conduct Factors (Restatement (Second))
(a) the social value that the law attaches to the primary purpose of the conduct; 

Very high since 

(b) the suitability of the conduct to the character of the locality; and; / rendering plant

(C)  the impracticability of preventing or avoiding the invasion. / What can the person who is causing the invasion might be able to do? 

If the burden is equivalent to both parties, it is not a nuisance.
Arkansas Release Guidance Foundation v. R.J. NEEDLER

· Halfway house was deemed a private nuisance due clear and convincing evidence of substantial injury.
· There, they showed an actual decrease in property values coupled with a real and reasonable fear for safety. 
· Distinguished from Nicholson where there was only apprehension of a decrease in property values. 
Estancias Dallas Corporation v. Schultz
· P sued Corporation to enjoin them from operating AC unit which sounded like a jet airplane. They showed a decrease in property value, discomfort (sleeplessness, annoyance), and impairment of health.  
· Court found injury to complainant > defendant + public

· No shortage of apartments in Houston

· No evidence for the necessity of others

· Rule: When a court finds a nuisance, it can be balanced by equities to determine if an injunction should be granted. Balance the injury to the defendant + public against the plaintiff’s injury 
· Policy: Cases where a nuisance is permitted is based on necessity of others / keeping public interest intact. 
Boomer v. Atlantic Cement Co. 

· 15 homeowners filed suit against Cement plant which emanated dirt, smoke, and vibrations through their property. 
· No injunction granted because it would close down the plant, resulting in the loss of 300 jobs and $45mn in revenues. 
· Permanent damages granted to P’s and their grantees instead (past and all future damages). 
· Policy: air pollution is a broad problem that should be resolved by the legislature instead of by the courts. 
Judicial remedies; assume A = Atlantic Cement

· Enjoin A’s use of land (give B the “property right”)

· Refuse injunction, but give B damages (allow A to “take” the property right from B, but A compensates B)

· Yes there is a nuisance but for some reason we balance the equities due to utility of conduct

· Enjoin A’s use of land, but make B pay A damages (allow B to have the property right, but B has to pay for it)

· Very rare; when we look at the equities there is something that B has done to make B pay

· Refuse any remedy (give the property right to A).

If we let the injunction play out, some good things can still happen:

· If the injunction issues, there are still options – let’s assume an injunction is issued. If you get the injunction, there is now a strong incentive to run their business without polluting. Buy out the neighboring parcels. If you win an injunction, ordinarily that injunction is for sale; forcing them to negotiate with these property owners. 

· Future cement plants will be more careful.

· Cement plants could also lobby the government.
Additional Intrusions on the Rights that Owners Have

Example of a servitude – land covenants

A land covenant imposes conditions tied to the ownership of use of the land.

Example: An association of all property owners is to be formed by the grantor and designated by such name as may be deemed appropriate, and when formed, the buyer covenants and agrees that he, his executors, heirs and assigns shall be bound by the by-laws rules and regulations as may be duly formulated and adopted by such association that they shall be subject to other payment of annual dues and assessment of the same. 

Abandonment only applies to personal property. (Pocono Springs Civic. Association)
· General rule is that an individual can abandon their property if they do not use it and have the intention to abandon it. 

· However you cannot abandon title to real property. 
Pocono Springs Civic Assoc. v. Mackenzie 
· Owners tried to abandon lot which had defects but could not get rid of title and therefore still owed association fees due to a land covenant.
· Their non-use, refusal to pay taxes, and offers to sell do not abandon property. 
The state can prevent the taking of property by inheritance or will if in the interest of public policy. (Eyerman)
The state may foreclose the right granted by an inheritance or will if it is in the interest of public policy and it is constitutional. What is in the interest of public-policy is fact-specific. Something is against public policy when it injures the interest of the state. A living person had a greater right to use or dispose of his assets than a deceased person because a living person is presumed to be incentivized to conserve resources. 
Eyerman v. Mercantile Trust Co.  
· P’s sought an injunction to prevent the demolition of a house which was ordered per the prior owner’s will. 
· The demolition was perceived to commit economic waste, create a private nuisance, and be against the land covenant “neighborhood aesthetics” without any social benefit. Injunction was therefore granted. 
Moveables

The limitations of a person’s property to chattel is limited to the boundaries of the thing itself.
We started looking at property in a fox.

Trover: a common law action to recover the value of property if the actual property cannot be recovered. The rightful owner or the finder may maintain trover. The finder has the right to keep the property against all but the rightful owner. (Armory)
Generally, if the property was found to be “lost” or “abandoned,” the finder would prevail, whereas if the property was characterized as “mislaid,” the owner or occupier of the locus would prevail. As the original intent of the owner is not typically available, courts look to the placement and circumstantial evidence to classify the property (Benjamin v. Lindner Aviation). 
· Lost property – Property is lost when the owner unintentionally and involuntarily parts with its possession and does not know where it is.
· Abandonment – Personal Property is abandoned when the owner voluntarily relinquishes it without reference to a articular person or purpose. Abandonment is shown through intent. Abandoned property belongs to the finder of the property against all others, including the former owner.
· Mislaid Property – Property is mislaid when an owner voluntarily puts it in a certain place and then overlooks or forgets where it is. The finder of mislaid property acquires no rights to the property. The right of possession belongs the owner of the locus in quo against all persons other than the true owner. It is assumed that the true owner may eventually recall where he has laced his property and return there to reclaim it. 
Time
As time goes by the property can go from mislaid, lost, or abandoned. 
Treasure Trove (Favorite v. Miller)
Property, other than treasure trove (any gold or silver in coin, plate, or bullion), which is found embedded in the earth is the property of the owner of the locus in quo (the place where the claim arose).
Trespass  (Favorite v. Miller)
· a wrongdoer should not be allowed to profit by his wrongdoing. 

· If the finder trespasses onto another’s property and the trespass is not trivial or merely technical, that can take his claim away from the owner of the locus in quo. 
Armory v. Delamirie

· ChimneySweeper’s boy who found a jewel was able to keep it against all but rightful owner.

· Master was held responsible for the acts of his apprentice who kept the jewel.

Favorite v. Miller

· Miller was not able to keep fragment of historical statute because he trespassed onto property and found it embedded beneath the soil. 

· Property, other than treasure trove, which is found embedded in the earth is the property of the owner of the locus in quo. 
Benjamin v. Lindner Aviation, Inc 

Found owner of airplane (the bank) to be the true owner since property was mislaid and airplane would be the locus in quo. 

	Uniform Commercial Code

§ 2-403. Power to Transfer; Good Faith Purchase of Goods; "Entrusting".

(1) A purchaser of goods acquires all title which his transferor had or had power

to transfer except that a purchaser of a limited interest acquires rights only to

the extent of the interest purchased. A person with voidable title has power to

transfer a good title to a good-faith purchaser for value. 
When goods have been

delivered under a transaction of purchase the purchaser has such power even

though

 (a) the transferor was deceived as to the identity of the purchaser, or

 (b) the delivery was in exchange for a check which is later dishonored, or

 (c) it was agreed that the transaction was to be a "cash sale", or

 (d) the delivery was procured through fraud punishable as larcenous

under the criminal law.

(2) Any entrusting of possession of goods to a merchant who deals in goods of

that kind gives him power to transfer all rights of the entruster to a buyer in

ordinary course of business.

(3) "Entrusting" includes any delivery and any acquiescence in retention of

possession regardless of any condition expressed between the parties to the

delivery or acquiescence and regardless of whether the procurement of the

entrusting or the possessor's disposition of the goods have been such as to be

larcenous under the criminal law.

***

§ 1-201. General Definitions.

***

(9) "Buyer in ordinary course of business" means a person that buys goods in

good faith, without knowledge that the sale violates the rights of another person

in the goods, and in the ordinary course from a person, other than a

pawnbroker, in the business of selling goods of that kind. A person buys goods

in the ordinary course if the sale to the person comports with the usual or

customary practices in the kind of business in which the seller is engaged or with

the seller's own usual or customary practices. . . .

***

(20) "Good faith," except as otherwise provided in Article 5, means honesty in

fact and the observance of reasonable commercial standards of fair dealing.
	Goods can be transferred in whole and in part. A person with voidable title (a title that can be nullified; not void title) can transfer a good title to a good-faith purchaser for value; even if obtained through unlawful means.

This encourages sellers to make sure they are receiving good money.

That buyer can take that title from the owner and trustor.

Delivery and acceptance


Voidable Title: A voidable title is a valid title that can be voided. Voidable title can be gained through a voluntary transfer and is usually acquired by fraud or duress. A person with a voidable title has the power to transfer a good title to a good faith purchaser for value.

Good faith means “honesty in fact in the conduct or transaction concerned.” The test for good faith is the actual belief of the party and not the reasonableness of that belief.
· Kotis v. Nowlin Jewelry – Though the seller procured the watch from a voluntary transfer, Kotis did not acquire it in good faith b/c he lied to Ms. Nowlin, refused to identify himself, or divulge the purchase price. 
“good faith” in the case of a merchant as “honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.” Reasonable commercial standards do not allow those that are off base (Porter v. Wertz). 

What about goods that were stolen long ago and sold to another party? 
Default Rule w/out Guidance is the Discovery Rule.
· Legal Remedy: SOL bars a claim after a prescribed statutory period It aims to “stimulate to activity and punish negligence” and “promote repose by giving security and stability to human affairs”. May be too harsh.
· Equitable Discovery Rule (O’Keefe)
· In appropriate cases, a claim will not accrue until the injured party discovers, or should have discovered through reasonable diligence, facts leading to the claim. Consider:

· Whether used due diligence to recover the stolen object

· Whether at time of theft there was an effective method to put a reasonably prudent purchaser on notice. 

O’Keeffe v. Snyder
· O’Keeffe would only be able to recover allegedly stolen paintings via the discovery rule. 

If we are given guidance, here are the rule choices. Discuss the pros and cons of each.

1. Strict application of SOL

· May be too harsh

· Protects good-faith purchasers

2. Apply elements of adverse possession

· Difficult to establish the notoriety requirement for chattel (open, visible, and notorious).
· Problem is more acute with works of art (readily moved and easily concealed)

· Imposes a heavy burden good-faith purchasers of paintings who enjoy it in the privacy of their home. 

3. Discovery rule – shifts burden to owner/plaintiff – provides some level of balance to person that has been possessed but 
also to those who may become a possessor. Difficult to predict -> may lead to some uncertainty

· Shifts the emphasis from the conduct of the possessor to the conduct of the owner. No longer need to see if possessed met the difficult test of adverse possession. 

· It is consistent with the law of replevin. In an action in replevin, where the chattel is fraudulently concealed, the general rule is that the statute is tolled. 

4. NY rule: SOL does not run until there is a demand for return and refusal – less of a burden to the owner who has been dispossessed.
Equitable Estoppel 

Prevents a party from bringing a claim against another if he induced someone to rely on a misrepresentation or act in a certain manner. 
The defense of estoppel is only available to a good-faither purchaser of value or a good-faith merchant. Good faith, for a merchant, is honesty + the observance of reasonable commercial standards of fair dealing in the trade. 
· In Porter v. Wertz – the broker could not use the defense against Wertz because they did not follow reasonable commercial standards.
A rightful owner may also be estopped from asserting title against a bona fide purchaser of value where the owner invested another with the usual evidence or title or apparent authority to dispose of it. The owner must have done something blameworthy to induce the other’s reliance to be actually able to sell the property. Mere possession is not enough. The owner has to do something which indicated a transfer of possession. 
· In Porter v. Wertz – the owner was not estopped by allowing the purchaser to have the painting in his home on display. Possession is not enough. So now Porter can pursue the painting or value of the painting from the chain of owners. 
Accession
Doctrine of Accession (Wetherbee – Hoops)
Generally, an owner cannot be deprived of his property except voluntarily or through law. 

If an owner’s property has been misappropriated the owner has the right to follow it and recover it from anyone who may have received it. If the property’s value increased in the meantime the owner may still reclaim it.

However, if another party in good-faith believes he is the owner and relying on this right converts it so that it is a “different species” the original owner cannot reclaim it.  The test is to see if there is a substantial change in value. The party would be liable for the value of the original item instead of having to return the property itself. 
· Same policy applies for accidental co-mingling or intermingling of goods.

· Wetherbee – P filed an action in replevin for taking timber from his land ($25) and converting it to hoops ($100).
· How innocent does the person have to be?  
Conversion

Conversion is the unauthorized exercise of ownership rights over the personal property of another. The plaintiff must establish an actual interference with his ownership or right of possession. 
Moore v. Regents of the UC
· Moore did not have a claim for conversion because he did not intend to retain an ownership interest in his spleen following removal and there is no precedent establishing this right. 

· In addition – the subject matter of the patent cannot be Moore’s property because it was changed to such an extent (accession, sorta). Patent rights reward the inventive effort not the discovery of naturally occurring raw materials. 

· Here, conversion liability was not extended because it would threaten innocent parties who are engaged in socially useful activities (research). It would create uncertainty in research and product development and the rights are best suited to legislative resolution. 
· Moral Issue
· Public policy / society’s interest > individual
Suppose Moore has property rights in his cells

· Could it increase the cost of research? 

· Encourage more patients to part with bodily parts?

· Prevents corporations from arbitrarily claiming biological matter as their own? 

· Should we use people as a means to an end (Kant)?

Entitlements

Property rights in a benefit are often prescribed by a statute. When the provision of benefits is from an independent party and is non-discretionary, then it can be governed by due process. When an individual is facing deprivation of life, liberty, or property, they are afforded due process – a fair, fact-specific procedure that gives reasonable notice and an opportunity to be heard. This is the minimum procedure. 
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put In jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property without due process of law; nor shall private property be taken for public use, without just compensation. U.S. Const. Amend V.

XIV Amend. Nor shall any state deprive any person of life, liberty, or property without due process of law. 

Liberty Interests (Roth)
Freedom from bodily restrain and right to contract, engage in common occupations, acquire useful knowledge, marry, have a family, worship, and privileges which are essential to the orderly pursuit of happiness. 

Property Interests (Roth)

A person has a property interest in a benefit that is subject to due process when that benefit is created by an independent source (e.g. state law) and the person has a legitimate claim of entitlement, not expectations or desires. It is based on a set of conditions and benefits must not be given arbitrarily. Question: Check this definition 
· These interests may take many forms (continued employment, welfare, disability). 
· Property aids in security and independence.  

· Are there consequences with constitutionalizing this kind of entitlement? 

Rule: The extent to which procedural due process must be afforded is influenced by the extent to which he may be ‘condemned to suffer grievous loss,’ and depends upon whether the recipient’s interest in avoiding that loss outweighs the governmental interest in summary adjudication.

Matthew’s Balancing Test:

1. Identify the Private interest. Is it substantial? 
2. Risk of erroneous deprivation of such interest

a. Probable value of alternative measures 
3. Public Interest

a. Fiscal and administrative burden – increased cost of hearings and ongoing benefits

i. *Financial cost alone is not a controlling weight*

b. Judicial system 
Board of Regents v. Roth

He did not have an entitlement because he did not have tenure. He did not have a legitimate claim of re-employment.

Goldberg v. Kelly
· Court required a full evidentiary hearing prior to terminating welfare benefits. Credibility, lack of education, and grievous risk of erroneous deprivation are key factors. 
· Only case of where an evidentiary hearing was required. 

Matthews v. Eldridge

· Difference in beneficiaries – disability insurance is “not need based”; other sources of income/benefits are available.

· Narrower, more objective scope is needed (medical reports). Paper hearing OK. 

· Change in stance (from Goldberg) may be political. 
Cleveland Board of Education v. Lourdermill

· Employee who could only be terminated for cause required a hearing prior to termination. 

· If a property interest is created by statute, the legislature at the same time cannot enforce a process that is inconsistent with due process. The “bitter with the sweet” approach misconceives the constitutional guarantee. Constitution defines the minimum procedure. 
· Root requirement of Due Process: “some kind of a hearing” prior to discharge. 
Takings “Rights of the public in land”

The takings clause in the 5th and 14th Amendments provide that private property cannot be taken for public use without just compensation.  A taking is an involuntary transfer of property. Just compensation is typically defined as the fair market value of the property at the time of the taking. 
· Rationale: Encourages private development/prevents holdout behavior, private property fosters security, independence, privacy, liberty, participation in a democratic society, confidence in the government, historical suspicion towards government power. 
Kelo v. City of New London defines public use as any legitimate public purpose – not only use by the government or the public. If a rational legislature could have believed the taking served a legitimate public purpose, then there is a public use, even if achieved through benefiting private parties. Courts are highly deferential to the legislature’s rationale. There is no need for the judiciary to scrutinize the plan unless it is irrational or there is no just compensation. 
Note: The property owner’s protection is in the political process and the just compensation element. 
Examples of Public Use:
· Kelo v. City of New London Promoting economic development through private companies (Pfizer), despite there being a single-family home and certain 
· Hawaii Housing Authority v. Midkiff : Breaking up a land oligopoly for a better housing market. Land Reform Act did not arbitrarily target a particular class of identifiable individuals. 
· Sparing parties the cost of time-consuming research; increase competition in a market
· Berman v. Parker 
· Need to remove blight in a DC neighborhood (exercise of police power to turn off a noxious use)
· Promoting economic development through private companies is fine (sold some land to private leases so long as they would carry out the plan).
· Resolve nuisance in light of the entire plan and not on a piecemeal basis (department store). 
· States can always impose stricter legislation. 
Inverse Condemnation Act
Condemnation Act 

Kelo
Policy: The legislature is the main guardian of public needs. Public use is conterminous with the scope of sovereign’s police power. 
Concurrence – Justice Kennedy
Court should be able to scrutinize the public process – “meaningful rational-basis review”. Determine if the legislative purpose benefits a substantial private interest v. incidental. 
Dissent – Justice O’Connor

Public use = 1. Government owns 2. Common carrier (public uses the property); 3. Special social problems, viz. Berman, Hawaii

· Question: What is common carrier?

· Special social problems: When the government is alleviating a public harm. 

Dissent - Thomas
1. Government owns 2. Common carrier; rest is unclear (Berman was wrong, Midkiff was wrong)
Hadacheck & Loretto
Balancing: penn coal (“so far”), penn central (factors), Ruckelshaus

Categorical Rules

Hadacheck v. Sebastian 
· Court held an ordinance restricting the use of a brickyard did not constitute a taking because it was not arbitrarily exercised, and it turned off a noxious use. 
· Another brickyard had been affected by the ordinance, it was a “zone”, and another district had a similar ordinance in place. 
· Here there was a 92% diminution of value 

· An ordinance enacted to regulate a nuisance is not a taking and compensation is not due.  

· Police power: A state’s ability to make laws for the protection of its citizens, health, safety, and well-being. 
Loretto v. Teleprompter Manhattan CATV Corp. 

· Court found an ordinance requiring landlords of apartment buildings to allow cable companies to attach cable wires to their buildings is taking because it is a permanent physical invasion. 
· A permanent physical occupation is a government action of such a unique character that it is a taking with  without regard to the Penn Central factors. 
· A taking is found if a physical invasion onto private property. by the government or pursuant to government authority, results in a permanent physical occupation. Even if the instruction is minor or does not cause a great loss in economic value. 
· The reason why codes are not physical occupations are because the individual is installing the property themselves. 

· Economic impact of the regulation

· Extent to which it interferes with investment-backed expectations

· Character of the government use

· Dispositive if it is a physical invasion 
Zoning – Takings as it relates to Zoning
Village of Euclid v. Ambler Realty Co. 
· Zoning regulations are generally constitutional so long as they are not arbitrary or irrational. They are legitimized based on nuisance prevention rationale and an exercise of police power.  Question: Does it need to be reasonable?
· Court held there was no taking when a zoning ordinance restricted P from using their land for industrial development, causing a 75% diminution in value. The P challenged the ordinance generally and not as it relates to his parcel. Court would not slice it up. 
Nectow v. City of Cambridge

· Zoning can be unconstitutional if it does not have a legitimate connection/substantial relation to exercising a state’s police power. 
· P’s parcel was only zoned for residential use but surrounded by industrial uses. Since there would not be an adequate return on any investment on this property, it was deemed irrational. 
Factors/Balancing
Pennsylvania Coal

· If regulation goes too far, it will be recognized as a taking. A strong desire to improve the public condition is not a way to circumvent payment.
· First case where regulation is considered a taking. 
· If the extent of the diminution is large, it is more likely that it is a taking.

· Kohler Act was unconstitutional because the economic harm of stopping mining to the D outweighed interest of an individual landowner, especially since there was an express agreement for the P to have surface rights and P had notice of activity. Coal mining on this lot was not a nuisance due to notice and expectations. 
· “Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law.”
Penn Central Transportation Co v. City of New York (Investment-backed expectations)
· Denial of plan to build a 55-story building on Penn Central per Landmark Preservation Law was not a taking because 1. economic impact mitigated by Transferable Development Rights (TDR)s, existing, and alternative uses, 2. Investment-backed expectations based on historical use and not as discrete and in Pennsylvania coal, and 3. Character of government action: non-arbitrary, rational, comprehensive plan (historical district preservation; promote general welfare), and there was no intrusion on current use (Loretto). 
· There is no set formula for determining when “justice and fairness” require that economic injuries caused by the public should be compensated from the government. 
Factors
· economic impact on the claimant 
· interference of distinct investment-backed expectations 
· the character of the governmental action
Taking” jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated. 
Ruckelshaus v. Monsanto Co.  – investment backed-expectations
· Trade secrets are a property interest and that can be protected by the takings clause.
· Regulatory scheme can highlight reasonable investment-backed expectations.  

· Court found there is only a taking of data/trade secrets when the regulatory scheme was silent on whether the property would be protected. When the regulatory scheme expressly protected this data, compensation was due. 
Total Takings?
Lucas v. South Carolina Coastal Council

· P was prohibited from developing land to prevent the destruction of coastlines, despite neighboring parcels having residential areas. 

· When land-use regulation completely destroys all economically viable use it is a taking. However this does not apply when the regulation is suppressing a nuisance or adhering to common law traditions and existing expectations (e.g. implied easements, necessity, and long-standing regulations). 
· Evidence showing use is consistent with the nature of the property, similarly-situated owners, and surrounding area can challenge its designation as a nuisance.  

· Here, relied on trial court’s finding that it was “valueless”. 
· Policy: total deprivation of beneficial use is, from the landowner’s point of view, the equivalent of a physical appropriation
· Taking clause was designed to bar government from forcing individuals to bear public burdens. 

· This case narrows the legislature’s ability to take property without compensation because it is a nuisance.
Palazzolo v. Rhode Island

· P’s was prohibited by regulation in developing his beachfront property (filling in-land) due to environmental concerns.
· Lucas did not apply because he had $200K in residual value (94% diminution).
· A transfer of title does not bar the new owner from filing a claim of inverse condemnation. 
· When there is value-remaining, use the Penn Central factors. 

· To ascertain the investment-backed expectations we have to look beyond the regulation itself and look at objective factors such as the land used proscribed. The regulation itself cannot be dispositive. 

· Policy: protects subsequent owners from restrictive regulations.
Temporary Takings 

First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, California
· Court held there was a taking for a temporary ordinance that banned construction (and therefore all possible use) on P’s property for the immediate preservation of public health and safety to protect from flood risk. 

· If the regulation works a taking, albeit temporary, compensation is due. No subsequent government action will alter this. 
· If there is a taking, the Gov’t can withdraw, amend, or exercise eminent domain. 

· Fluctuations in value pursuant to the normal development process are incidents of ownership and not a taking.

· Ordinance had no express termination date. 

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
· Temporary ordinances which halted residential development for 32 months did not constitute a categorical taking per Lucas, because fluctuations in value pursuant to the normal development process are incidents of ownership and not a taking. In exceptional circumstances, such as an extraordinary delay or futile attempts can give rise to a taking.
· Policy: do not deter normal-land use development
Exactions

Exactions are conditions that municipalities impose on developers to address the externalities created by their projects. 
Risk: Chill development, can overreach or appear o be extortion. 

Nollan v. California Coastal Commission - Nexus
· Court found a permit condition granting a public easement would be a taking because there was no logical connection or nexus with the externality created by the development (lack of visual access). Could have asked for 
· Nexus: A permit condition may constitute a taking if there is not a nexus between the condition and the externalities / public harm created by the development.

· Policy: Courts exercise an increased level of scrutiny when reviewing permit conditions than in non-arbitrary land management plans. 
· Municipalities have the power to deny development permits. If the development is denied however, it can still be a taking (review Lucas and Penn Central). 
· A public easement is always a permanent physical occupation.

Dolan v. City of Tigard
· Court found development conditions of public greenway and pedestrian/public pathway were not sufficiently related to the externalities under the Nexus and Rough Proportionality Test.
· Externality: increased flooding, traffic congestion

· Didn’t demonstrate why a public greenway (v. private) greenway was necessary for flood control.

· Didn’t demonstrate how pathway was reasonably related to offset estimated traffic. 

· Rule: 

· For a development to be constitutional, there must be essential nexus and a rough proportionality between the legitimate state interest and the permit condition exacted.
· While not precise mathematical calculation is required, the city must make some sort of individualized determination that the exaction proportionally related in nature and extent. 
Koontz v. St. Johns River Water Management District
· Municipality’s permit denial with suggestive alternatives was still subject to essential nexus and rough proportionality test
· Monetary exactions are permitted if they satisfy the essential nexus and rough proportionality test. 
· unconstitutional conditions doctrine the government may not deny a benefit to a person because he exercises a constitutional right. The doctrine prevents the government from coercing people into giving up their right to receive just compensation. 

· The government still has the authority to impose permits to mitigate the impacts of proposed development, but it may not leverage its legitimate interest in mitigation to pursue governmental ends that lack an essential nexus and rough proportionality to those impacts. 
· Policy: Insisting that landowners internalize the negative externalities of their conduct is a hallmark of responsible land-use policy.

· Policy: Developers are in a vulnerable position when conducting permit negotiations and their interest should be protected.

· The essential nexus and rough proportionality test prevents the government from extorting developers. 

Takings – Recent Developments
Horne v. Department of Agriculture (Categorical, Balancing)
· Court held raisin administrative committee’s mandate to relinquish raisins was a taking and owed just compensation. 

· Contingent interest did not offset economic harm because it was speculative

· selling produce in interstate commerce is not a special government benefit (although can be subject to reasonable government regulation)
· Takings apply for personal property and real property. 

· A governmental mandate to relinquish basic, familiar, and safe personal property as a condition to engage in commerce is a per se taking requiring just compensation. Though it can be subject to reasonable government regulation.
Stop the Beach Renourishment Inc. v. Florida Department of Environmental Protection

· Court held the beach renourishment program was not a taking because littoral owners did not have an established right to have their property touch the water (they only had the right to access the water). 
· If a legislature or a court declares that what was once an established right of private property no longer exists, it is a taking. State may not transform private property into public property without compensation. 
· See Lucas – background principal 
· If there was a legitimate background principal and it was taken from them then we go into the Lucas factors. 
Notes:


Original colonies tend to have longer terms b/c they borrowed their statues from common law. 





Most populous states tend to have less restrictive terms. 


























� Exists in (Can be part of a work)


� Original – difficult to pin this down.


� Stable expression in the sense that it is fixed in a tangible medium.  This is an element of copyrightability.


� Not an exhaustive list


� Hypo 1: A dentist buys a newspaper at a newsstand, reads the front-page story, calls a friend a tells her all the details of the story. Liability? No, because they are not profiting from it. They are not trying to compete w/ the newspaper. The news is in the public domain, and he can use it without any concern for liability.


Hypo 2: You blog about current events. Your process is to read the NYTimes as early as possible each day and then write posts that report the news from the stories you read and discuss what you see as the news’ significance. Liability (under INS v. AP)? No because there is no indication that they are profiting or in competition with the NY Times. 





�


� Work that does not depict anything from the real world (figures, landscapes, animals, etc.) is called nonrepresentational. Nonrepresentational art may simply depict shapes, colors, lines, etc., but may also express things that are not visible– emotions or feelings for example.


� �


� Indirect infringement – aiding and abetting; inducing – imposes some vicarious liability


� Here we are now protecting good-faith purchasers and original owners 
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