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Exam tip: go through all evidence rules for each piece of evidence separately 
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Evidence Outline – Spring 2022
Intro to Evidence Law
1) Overview of Evidence
Evidence Purpose
Purpose of Federal Rules of Evidence
Purpose of FRE: ascertain the truth and secure a just determination

Policy: Why have rules of Evidence: ( MAKE SURE TO BRING UP ON EXAM
Accuracy - Accurate results from factfinder 

Efficiency: Some rules promote efficiency even though it might undermine accuracy b/c we want an efficiency system 

Example of how 2 policy reasons might conflict w/ each other

Fairness – Ex: 403 and unfair prejudice. Also, idea that all litigants have same rules applied to them and to try not to give an advantage only to well-resourced litigants

Externalities: (promote certain behavior or relationships. Ex: Privileges and wanting people to get liability insurance - so we prohibit introducing as evidence of liability insurance b/c we don't want people to think it's bad to get liability insurance 

Adversarial system and juries - we need these rules that are aware of the role of attorneys as zealous advocates and that juries are ignorant in order to protect fair, accurate and efficient results. 
2) Trial Process 
Preserving Your Case, Control Of Proceedings, and Preliminary Questions
Preserving your case: 

Wrong Admission FRE 103(a)(1): you must have made a timely objection or to move to strike if it was admissibility and you must state the specific grounds
Wrong Exclusion FRE 103(a)(2): you must give an offer of proof for why you think it’s wrong

Offer of Proof: It is a demonstration on the record of what the evidence was that the court excluded and so that allowed app court to decide if ruling was correct or not
Plain Error: FRE 103e if you didn't object but error was so plain and obvious 

CA: in CA there is no plain error provision - if you don't object then you forfeit the claim

Control of Proceedings

611(a): gives the judge broad discretion to control the overall order of the trial

Control to (1) make those procedures effective for determining the truth, (2) avoid wasting time, and (3) protect W from harassment/undue embarrassment

Vague! wanted to defer to the judge
Scope of testimony (FRE 611(b)): Cross-examiner can only ask questions re: issues covered during direct (ie, nothing “beyond the scope”)

Otherwise, it would be too confusing and/or complicated otherwise.

If you want to shape the story, you need to call the W yourself for direct examination

611(c): Leading questions should not be used on direct examination except as necessary to allow witness to tell their own story (i.e preliminary or background questions – that explain why a W is in court today)
Exception: allowed on cross and with hostile witnesses

Hostile witness = those witnesses who are sufficiently evasive or uncooperative

Leading = yes or no questions that imply that yes is the only correct answer
Preliminary Question

FRE 104: establishes power of judges to decide preliminary question – a question that has to be resolved to determine the admissibility of testimony or physical evidence

104(a): the court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In deciding, the court is not bound by evidence rules, except those on privilege. The standard is preponderance of the evidence
In order to find a fact to be true (Ex: modification occurred before injury under 407) judge must be convinced that it’s more likely than not that this disputed fact exists

When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist (low standard) The court may admit the proposed evidence on the condition that the proof be introduced later

Prof: think of 104(b) as figuring out if something is relevant or not. Everything falls under rule 104(a), unless specifically listed under 104(b) such as:
Personal knowledge (under 602)

Authentication under 901

Prior acts under 404/ 412-415 ( some evidence jury could conclude that D did that prior act 

Examining Witnesses

Who May testify?

Witness must be competent

Sometimes judges, juror and lawyers may not be competent to testify 
Witness must have personal knowledge (experts excluded)

Witness must take an oath: must promise to tell the truth

Someone not barred by state competency rules

Competency: Most People 
FRE 601: Everyone is presumed to be competent w/ a few exceptions. But in a civil case, state law governs the witness’s competency (this really only matters for diversity jdx)
Common Competence Challenges: people with mental illnesses, drug/alcohol addicts, and children ( none are categorical excluded from testifying
Exam tip: the question is whether they can recall what they claim to have perceived and whether they can communicate what they can recall ( these issues are best assessed under 602 (personal knowledge) and 603 which requires an oath or even 403 (weighing probative value w/ dangers); or by pointing out weakness in W’s credibility
CA Evid. Code 701: California requires ability to express oneself on the issue and to understand the duty to tell the truth in order to be competent
Competency: Judges, Jurors, and Attorneys
Judges: FRE 605: A presiding judge may not testify as a witness at trial 
Not about credibility, but about partiality and undue influence on the jury

Don’t have to object to preserve this issue on appeal
Applies to law clerks and judicial employees. 

Juror: FRE 606(a): a juror can’t testify as a witness in a case where he is serving on the jury

Also worried about partiality and undue influence on the jury

Juror: FRE 606(b)(1): a juror can’t testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment

Tanner v. US: a juror tries to testify about what happened in jury deliberation ( jurors were drunk and high. Court says juror can’t testify about any statements made during deliberations and no 606(b)(2) exceptions applied. This case is important b/c we defer to juries once they make decisions. Thus, we need filters on front end to ensure that whatever happens in jury room mean we get a fair and just result
CA Rule: Can have evidence about things that go on in jury room as long as not otherwise prohibited (like hearsay) 

So Tanner jurors could have testified if it was in CA and there was a motion for a new trial based on these outrageous events 
Exceptions FRE 606(b)(2): A juror may testify about whether
Extraneous prejudicial info: if the jury got info from outside trial (newspaper article, TV news, gossip etc.)
Outside influence: Was a juror bribed? (Ex: offered a book deal / $ for certain outcome)
Mistake: did the jurors mean to say not guilty instead of guilty
Personal Knowledge
FRE 602: a non-expert witness (under 703) may only testify if they have personal knowledge: firsthand knowledge/observation through 1 of 5 senses

Smell, sight, hearing, touch or taste

Note: implicit in concept of knowledge is idea that a witness can comprehend, remember, and communicate what she perceived. Thus, if they can’t communicate what they perceived then they can’t testify
Hunches or guesses about what happened are not allowed

Proving PK: must provide evidence sufficient to support a finding that a witness has personal knowledge of the matter ( very low standard (that a reasonable juror could conclude that the witness perceived the facts that they claim to have perceived)
Even if we doubt the witness’s ability to perceive what she claims (too far away or poor vision)– if a reasonable juror could believe they perceived what they believe to have perceived ( then there is PK

Can be either through witnesses own testimony or testimony of other people
Witness’s Own Testimony: “I heard him yell” or “I felt the impact of the punch”

Testimony of Other people: “Yes, I saw them watching the car accident”
Oath Requirement

FRE 603: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.

Note: there is technically no special verbal formula required. 
HYPO: “I am a truthful man. I would not tell a lie to stay out of jail.” ( fails to meet oath requirement of 603. "to stay out of jail" this is conditional - would he lie for another reason - aka would he lie to get $?

Just generally asserting he is a truthful man is not enough
HYPO: "I swear I will be a truthful person" - prof says prob not good enough
CA rule: can’t testify if incapable of expressing themselves concerning the matter (ability to communicate) or incapable of understanding the duty of a witness to tell the truth

Technically fed rules don’t require witness to understand the oath to tell the truth but few judges will actually allow that person to testify
Policy: it’s necessary for perjury ( someone swears to tells the truth and they don’t. 

formality and putting fear in witness that we potentially could go after them - we need witness to testify truthfully and it's a solemn moment of reflection to show seriousness
Relevancy and 403 Balancing
3) Relevance 
Relevance
Overview
FRE 402: Relevant evidence is admissible unless (presumption of admissibility for relevance) some other rule keeps it out (hearsay, character evidence, expert, privileged)
FRE 401: Evidence must have some tendency to make a fact of consequence to the particular lawsuit more or less likely true
Any tendency: if evidence MIGHT sway factfinder on a fact that matters

Exam tip: Relevance is the purpose you want the evidence to serve 
Relational: relevancy depends on mere existence of a connection b/w evidence and the fact you wish to prove ( NOT THE STRENGTH of the connection or the persuasive weight of the evidence 
DO NOT TAKE CREDIBILITY INTO ACCOUNT WHEN DECIDING RELEVANCE)
Relevance does not mean/require that the evidence be sufficient alone to prove a fact of consequence

Alternative evidence that makes something less likely to be true doesn’t make something not relevant. The jury will get to decide the strength
Fact of Consequence: evidence of a fact that matters in resolving this lawsuit - it doesn't have to be an element of the claim. It may be a fact that after a few inferences makes an element more likely to be true. Of consequence depends on claims of case  - it must matter to the resolution of the dispute
Little more or less likely to be true: A brick is not a wall, it’s part of building a wall ( to be relevant evidence just has to be part of the story of proving claims or defenses of a case
if it would make a difference for jury to hear this fact then you have relevant evidence - it doesn't have to prove the D robbed the bank - it just needs some tendency to make it a little more likely that D robbed the bank
Note: Evidence must be rationally probative

Rational proof means we can’t say it was a full moon or Friday the 13th and that explains people’s behavior. 
We are looking for rational inferences ( these may be based on common sense or common experiences and doesn’t have to be scientific

What are you trying to prove?
Exam tip: Ask why a certain piece of evidence if being offered ( ask “is this piece of evidence relevant to prove X (this particular purpose)
The answer to this question will then take you to next step in analytic framework

403 dangers, subsequent remedial measures 407, settlement offers and negotiations 408/410, medical payments, 409, and liability insurance 411
4) 403 Balancing
FRE 403
Rule 403
The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of: unfair prejudice, confusing the issues, misleading the jury, or undue delay, wasting time, or needlessly presenting cumulative evidence.
Note: the rule doesn’t require the judge to exclude the evidence, just that the judge may exclude it ( highly discretionary and only permits exclusion in certain situations
403 favors admission

Grounds for exclusion / Dangers 403 is concerned w/
Accuracy: Evidence that threatens the accuracy of the proceeding

Unfair prejudice: undermine rational system of evidence b/c it appeals to jurors’ emotions and jury makes basis based on not liking D
Mislead

Confuse

Efficiency: Evidence threating the efficiency of the proceeding

Undue delay – given probative value, it’s not worth the time to include it

Waste time

Exam tip: Go through all the 403 bases in analysis if possible

Alternatives to exclusion: redaction and limiting instruction ( if you ask for limiting instruction in these scenarios then judge must give it.
Limiting instruction: you may ask for a limiting instruction b/c either the evidence is admissible for 1 purpose but not for another or if there is a joint trial w/ 2 Ds and the evidence should only be applied to one D and not the other, then court MUST give a limiting instruction 
Note: many attorneys won’t ask for limiting instruction b/c you are highlighting the way to think about evidence you don’t want jury to think about. Ex: If a judge says don’t think about polar bears, naturally people will think about polar bears
If you’re the proponent of evidence, you might ask for limiting instruction b/c that’s good for you b/c you might want the judge to instruct the jury “not to think about polar bears”
Probative Value
Describes the persuasiveness or weight of an item of evidence. The more convincing and more direct the evidence proves a fact, the higher its probative value
Ex: a videotape of someone stealing has a higher probative value than uncertain eyewitness testimony

Judge looks at the strength of the inference the fact is trying to prove ( if strong than high probative value
Judge uses common sense to say if we hear this evidence how strongly does that influence our belief in the fact we are trying to figure out if it's true or not
Need for evidence - court will assess this - if party doesn't have any other evidence on a particular fact - it will bump up the probative value.
Accuracy 403 Dangers
Unfair Prejudice: some evidence might make jury dislike party and they make basis based on not liking D. This undermines rational system of evidence b/c it appeals to jurors’ emotions 
Unfair is the key word b/c all evidence is prejudicial against a D.

3 factors courts look at to assess risk of unfair prejudice
Nature of reaction: evidence that raises emotional response

Degree of reaction: evidence that provokes strong emotional reaction

Likelihood of reaction - more certain that jury has strong emotional reaction the higher risk of unfair prejudice
Mislead: worried the jury will make a mistaken inference from the evidence – that they will have been duped and that it won’t lead to a rational and accurate outcome
U.S. v. Hitt – D charged w/ possessing an unregistered machine gun. When gov’s expert tested it, it fired multiple shots per trigger pull; when D’s expert tested, it only fired one. D argued gov’s test fired multiple times because the gun was dirty. Gov offered photo to show it wasn’t. Problem was that it wasn’t a photo of interior of the gun in question, but a photo of D’s gun surrounded by other guns laid out in D’s bedroom (D said other guns belonged to his roommate.) 
Probative value was small: Didn’t even show the interior of the gun! “The photograph might well have been excludible under Rule 402 as totally irrelevant.”

Evidence was misleading: Jurors would have assumed the guns belonged to D when they belonged to his roommate. But jury would have assumed D was a gun nut 
Evidence was unfairly prejudicial: “Photographs of firearms often have a visceral impact that far exceeds their probative value.”

Confusion: different from mislead – not about a mistaken inference, more about being confusing b/c now we are requiring a trial w/in a trial and the jury will get too confused.
Ex: D prosecuted for burglar. W1 says D usually wears LA Kings hat and black clothing and W2 testifies that in D’s neighborhood those clothes signify gang membership. Inference is likely to be in gang and so more likely to commit burglary
Confusion: now the question changed from whether or not D committed the burglary to whether or not he is in a gang. Does wearing these kinds of clothes really mean he is in a gang? So now the confusing testimony centered around the Kings apparel and gang membership when it might not be relevant at all to whether he committed the burglary. Now we have a mini trial
Prejudicial: jury will judge D based on gang membership rather than on the facts

Efficiency 403 Dangers

Undue delay: given the probative value, it’s not worth the time to include
Waste time: Rarely by itself is a basis to exclude ( usually coupled w/ something else like unfair prejudice or misleading
Time to present just isn’t going to add anything

Ex: jury field trip to crime scene that won’t be helpful b/c already heard testimony and had photo evidence

Needless cumulative evidence (is evidence repetitive?)
Ex: 10 eyewitnesses testifying to the exact same thing

Stipulations and 403 Dangers
Lawyers can tell their stories w/ evidence however they want (they get to decide) and our preference is to not force lawyers to accept stipulations

Exception: issue of status

When someone's status is at issue (is he a felon yes or no) - and one has a lot of 403 dangers and other doesn't - the prosecution must accept the stipulation 

Can't generally stipulate out of evidence you don't want other side to present 

if D was charged w/ stabbing - prosecution wouldn't have to accept stipulation
Old Chief: D charged w/ felon in possession. Gov must prove he was a felon at time he possessed a firearm, so they wanted to show he had a record of conviction of serious bodily assault. But D didn't want the jury to hear that info - so he wanted to stipulate to that and admit to it and if he admits to that then we don't need to discuss it in court / introduce evidence and then jury won't learn exactly what he was convicted of - b/c those facts would paint him in bad light

PV of record of conviction: high PV b/c part of crime is felon w/ possession. However, the extra info about what his felony was does not make it that much more likely to prove that he was a felon than the stipulation 

403 Danger: If give details of the felony, the jury will think he was a really bad guy

Takeaway: Narrow holding b/c issue of status w/ 403 dangers so gov had to accept stipulation
How courts rules on common 403 Objections

Gruesome photographs are admissible if they show injuries caused by the defendant. They are not permitted if they show the body in an altered condition (after an autopsy).

Acts by a party showing consciousness of guilt or wrongdoing are admissible - criminal suspect fleeing to avoid apprehension; Bank of America shredding mortgage documents.

Lots of reasons to run from police. so PV of running from cops is so low compared to risk of unfair prejudice 
BoA shredding - they will say we have a policy of shredding doc every four months and what we were doing was just office maintenance and you’re suggesting we are destroying evidence of guilty  but we cant have warehouse of old documents. BoA will say we destroy documents all the time and telling jury we did this - they will make mistaken inference that we are guilty - but ultimately judge would probably still let this evidence in as admissible
Evidence of the defendant's poverty or wealth is usually not admissible except on the issue of the measure of punitive damages.

5) Relevant Evidence Inadmissible to Prove Fault or Liability

Overview

Each rule

Prohibits the use of relevant evidence to prove fault or liability;

Encourages various kinds of out-of-court behavior in service of external policy goals;

Permits admission of evidence offered for a reason other than the prohibited reason.
403: Prof says can think of 407-411 rules as a specific application of 403

Ex: 408: the PV of a settlement offer is low but the 403 danger that a jury will make a mistaken inference from the offer is high

407: Subsequent Remedial Measures

a subsequent remedial measure (something designed to make product less dangerous in future) is inadmissible to prove: negligence, culpable conduct, defect in product or design, need for warning instruction
No intent requirement ( we don’t care why you’re fixing the stairs, if you’re doing it after an accident, then it’s inadmissible to prove fault/liability for that accident

Timing matters: the remedial measure is only inadmissible if taken after P was injured

Ex: Tom falls down the stairs, D fixes stairs and then P falls down the stairs. Since D “fixed” the stairs before P fell now evidence of D “fixing” stairs is admissible
403: PV problem - we worry jury's will give more weight to that inference than warranted - not always true that b/c you take safety measure now it's b/c it was dangerous beforehand
Policy: we want to encourage Ds to take remedial measures as quickly as possible and w/o this rule it might create incentives for Ds not to fix problems if we allowed juries to see fixing a problem as an admission of fault
Effectiveness of this depends on the threat of punishment and people knowing what the law is
Exception: the court may admit this evidence for another purpose:

Impeachment, or if disputed, proving ownership, control, feasibility of precautionary measures

“If disputed”- Can’t introduce evidence of sub. Remedial measures to prove ownership or control or feasibility unless D denies that she owned or controlled the dangerous condition or that it was not feasible to fix the dangerous condition
Proving Ownership/Control: Tom falls down stairs and landlord fixes them and then Tom sues. LL says I'm not responsible for that stairway- that's someone else's responsibility. Tom wants to introduce evidence that LL fixes stairs - this would be admissible b/c not showing LL is liable by showing he fixed the stairs to show they were dangerous, just trying to show LL had ownership/control -

Note: LL would have to dispute the ownership before P could introduce

Feasibility: D claims that it could not have remedied a dangerous situation because of the economic, physical, or other constraints

D saying they had options b/w expensive and cheap one isn’t disputing feasibility. Or D saying I think it was safe as is ( this doesn’t mean D was saying it was impossible to make it more safe and thus not contesting feasibility of remedial measure of making it safer
Only when D says it’s as safe as possible does D dispute feasibility and then P could introduce evidence to dispute D’s claim about feasibility

Subsequent remedial measures by 3rd parties: most courts will let in subsequent remedial measures by 3rd parties

Exam tip: if 407 is an issue ( think about using a limiting instruction (105) and if 403 / unfair prejudice is involved 
408: Settlement offers/negotiations in civil cases

Following is not admissible (by any party) to prove/disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or contradiction:
promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and

conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.

Ex: OSHA investigating a business
Exam tip: not just the offer that’s excluded, it’s also statements/anything you say while trying to resolve a dispute during compromise negotiations (aka settlement talks)

Additionally, this rule does not require the exclusion of any evidence otherwise discoverable simply b/c it was also presented during the course of negotiations 
AKA a document won’t be automatically protected by 408 rules just b/ you bring it to settlement negotiations

Relevant b/c suggests you are at fault if you offer a settlement after car crash

403 Danger: Sometimes people offer cash not b/c it was their fault - but to avoid litigation costs, so we are worried people will think offers are more probative than they really are

Policy: We want people to resolve issues on their own so we don’t have too many lawsuit and there won’t be such a big backlog

4 key limits on 408: Offers/statements made during settlements are only inadmissible if the statement is
Made AFTER a claim arose –
Claim includes: hiring a lawyer, threatening litigation

Does not include when you send a letter to someone asking for permission to do something

The claim is disputed (fault or damages)

If you say "it's 100% my fault and I'll pay whatever to cover cost" - then don't exclude b/c no dispute and so fair to admit those statements

Can say sorry my fault - but might dispute how much damage was caused - the amount of claim can be enough to dispute and thus exclude

Note: if just say sorry my fault but don’t dispute damage – then claim is not disputed

Made during compromise/settlement negotiations, and (FACTORS INCLUDES)
Unilateral offer where other side isn’t talking back ≠ negotiations

Ex: 1 side sending just a settlement letter - But some courts will consider that beginning of negotiations

Not concrete offer ≠ negotiations

No attorneys ≠ negotiations

Informal language ≠ negotiations (formal would be phrases often used in settlement discussions like “without prejudice”)
If you approach someone and start talking, and they don’t indicate that they are negotiating with you, it’s not a negotiation

Offered to prove fault/liability, or to impeach by prior inconsistent statement

What is the evidence being used for
410: Settlement offers/negotiations in criminal cases

Plea agreements b/w criminal D’s and prosecuting attorneys +things you say during plea agreements are inadmissible are inadmissible to prove guilt when:
A guilty plea that is later withdrawn is not admissible

Policy: not fair to hold a plea that was taken in violation of someone’s rights against them (which is often why a plea is withdrawn)
A no contest plea is not admissible as statement of guilt b/c technically you’re not admitting to doing anything

Statement made during proceeding for plea under Fed Rule of Crim Pro 11r

AKA Statements made on record while making a plea if plea is withdrawn or statements made during a no contest plea
Statements made during negotiations/plea discussion w/ a prosecutor (this doesn’t include the cops)
Exception: Rule 106 rule of completeness: If D brings up statements from plea discussion then the prosecutor can try to bring in more information/context
if you introduce portion of recorded statement then the other side can at that moment - introduce additional portions to give fair context to bit you offered
Admissible

Guilty plea that was not withdrawn
Mezzanatto: Prosecutor during plea talk tells D that as a condition of plea discussion you waive 410 (meaning anything said during negotiations would be admissible) Issue: can a D be put to this choice of no plea talk or waive 410. 
Holding: Court said yes you can waive evidence rules.
409: Medical Payments

Offering to pay medical expenses are inadmissible to prove fault

There need not be a claim or dispute, it applies to any situation in which an individual or organization pays or agrees to pay medical expenses

Offering to pay: Narrowly focuses on offers or promises to pay, not other statements. Thus, statements of fault- admissions of liability are not covered by this rule and are admissible

Medical Expenses: Does not encompass offers to pay lost wages, repair an automobile, or compensate an injured party for other types of economic or property damage
Ex: "if McDonald's said our coffee is too hot, so I'll offer you free French fries" 409 would not keep this out even if it's the equivalent to the medical expenses

Policy: We don’t want to discourage Good Samaritans from paying expenses because they are worried about implicating themselves. Some businesses find it beneficial to pay immediately the medical expenses in order the promote good customer relations/encourage rapid settlement of legal claims/reduce extent of damages
FRE 409 is basically a specific application of FRE 403.

Not much probative value, because people might pay medical expenses for reasons that have nothing to do with liability.

But could be highly prejudicial, because jurors may only make the easy connection
411: Liability Insurance

Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently of otherwise wrongfully. BUT the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, or proving agency, ownership, or control (and then judge may giving limiting instruction)
Excludes liability insurance (car insurance, medical malpractice insurance) ( but health insurance and life insurance are not liability insurance thus would be admitted

Policy: Example of FRE promoting externalities: We want to encourage people to obtain liability insurance ( this ensures indivs /corps can compensate people for injuries they cause and it spreads the cost of injuries among the appropriate risk pool.  
Note: little PV in knowing whether insurance was present or not and can be highly prejudicial b/c jury might think it’s determinative and calculate a high damage award
6) Authentication
Overview

901 Overview
Authentication means the item you offer into evidence is what you claim it to be through sufficient evidence (lower standard than preponderance of evidence)
Authentication is necessary to establish relevance, that the evidence is genuine, and places the evidence in the proper context

Authenticating piece of evidence is NOT same as finding of authenticity

Exam tip: Authentication is whether a reasonable jury could believe that this is the real genuine K in question. Authentication is NOT saying that you have to 100% prove at this moment in time it’s genuine identity
Parties can still dispute that a K’s authenticity later. 

Authenticate real/physical evidence 901(b)(1)
Personal knowledge ( using personal knowledge to show a distinctive characteristic
2 questions to get a witness to ID anything

What is this?

How do you know

Can be anyone who has enough knowledge from own memory to recognize the object

The witness can identify it because they held it, saw it, signed it, etc.

Readily Identifiable Characteristic ( witness says they can ID it b/c of something unique to this real evidence
Chain of Custody ( when no distinctive characteristic. (ex: small bag of cocaine can look like any other bag of cocaine and just any old bag of cocaine isn’t relevant to this lawsuit)
Chain of custody: each person who handled item from item's seizure until arrival in court will testify that the item in court is in the same condition as when they last handled it and if any changes it must be explained (ex: police officers adding new stickers along the chain)
Defect in chain of custody: goes to weight of that evidence, not its admissibility

A big gap then that goes to credibility/weight -not admissibility (but a super large gap might affect admissibility)
Authenticating Demonstrative Evidence 

Demonstrative evidence: evidence created afterwards -visual aids, charts, graphics
Proponent needs to have a W say that this demonstrative evidence is a “fair, accurate, true” depiction of what it looked like on the date of the litigated event 
Tends to be repetitive/cumulative — usually showing people something they know about/have heard about already.

Exam tip: otherwise, it’s not relevant
Need testimony that even if the photo is taken at a different time (i.e. after accident occurs) it depicts the scene of the relevant time that is at issue in the litigation
Re: Demonstrations and experiments in court 

Proponent must lay the proper foundation, establishing the similarity of circumstances and conditions between the out-of-court event and the in-court presentation 

Authenticating Recordings 901(b)(1) or 901(b)(9)
Can authenticate by calling to the stand the person who took the video or photo (they are called percipient witness) and saying it’s a fair, accurate, true depiction. 
Ex: “this is a video of the car accident.” “How do you know?” “I was there, and I saw it.”
Sometimes a recording saw an event no one else saw - ie surveillance video - no eyewitness

Here, we authenticate the device/recording mechanism - you need someone who knows the machine and says it records on a loop or something - you need a person who authenticates the functioning of the mechanism/ attests to the method of recording and the reliability of the method 

Voice Recordings: 2 ways to authenticate FRE 901(b)(5)
Qualified expert witness:

I have known sample of D's voice and I've compared it using science and I think they are the same person

Need someone w/ personal knowledge 

Ex: - can put on victim's father and say - I know his voice and that sounds like him and that's enough - it's a low standard and jury gets to decide. 

Familiarity may develop within context of litigation

1. Ex: Police officers can identify voices they hear on a wire (even though the officer wouldn’t have been familiar with this person prior to litigation)
Authenticating Written Documents
Verifying handwriting (signature): A signature is NOT enough to authenticate it as being written by or signed by that person ( need something more
Saw the signing: I saw him sign the document

Personal Knowledge: I work w/ him and so even though I didn’t see him sign this particular document, b/c of my own personal knowledge, I recognize this is his signature

The jury or an expert can compare the signature to an authenticated exemplar 901(b)(3)

Contents or letterhead may satisfy FRE 901(b)(4)

Extremely broad: Ex: letter referencing children or spouse, etc ( things I would have personal knowledge
Records of business or other institutions can be authenticated by matching letterheads, comparison of forms, etc. 

Authentication of public records or reports is easier – FRE 901(b)(7)

Proof that they are “From the public office” may be provided from the custodian or a certificate of authenticity 

Witness may simply testify the record is from the appropriate public office 

Ancient documents – FRE 901(b)(8) ( meaning doc over 20 years old
If in a likely place/ non-suspicious condition then authenticated by testimony of person who found the document in that way b/c we might not be able to find anyone around at the time of the document’s creation
Verifying handwriting

Person who wrote it can verify

Someone who saw the act of writing can verify

Expert (handwriting) witness may verify

Trier of fact can compare against examples

Lay person/non-expert who is familiar with person’s handwriting can verify

Familiarity must develop outside trial

Emails, texts, and social media

The author’s email address, use of emoticons, screen name, writing style, personal info can all be used to authenticate emails

However, most courts would not consider the fact that an email is registered to a person with the same name as sufficient to introduce an evidence

Same goes for texts and social media 

Self-Authenticating Documents

FRE 902: they require no extrinsic evidence of authenticity in order to be admitted (AKA don’t need to bring someone in to testify
Ex: birth certificate w/ country record stamp

Public documents that are sealed and signed (or signed and certified)
Certified copy of public record

Official publications by public authority

Newspapers
Impeachment
7) Impeachment Overview
Overview

Impeachment Overview
Impeachment is when you attack the credibility of a witness 
Rule 607 can impeach any witness called to stand ( note that if P or D never testified, then you cannot impeach them. Once P / D testified, then their credibility is at issue
Exam tip: IMPEACHMENT IS A THEORY OF RELEVANCE

When a W takes the stand, their credibility is at issue and thus now it’s relevant

impeachment evidence itself can be relevant to the case AND relevant to impeach

Reasons to impeach to your witness

If a witness decides to say something new they didn’t agree to say earlier (“didn’t you say the opposite at deposition”

To show the jury you can be trusted and to remove the other side’s ability to say “Gotcha” in trial/ impeach your witness themselves

You are trying to give the jury a reason not to believe this W’s testimony

Path #1: this person, IN GENERAL, is not a truthful person (Dishonesty) 
Path #2: in this particular instance, there is a reason to not believe the W (Incapacity, Bias, Contradiction, Inconsistency)
Factors that make testimony credible:

Perception – the ability to see or hear the event clearly.

Memory – the ability to remember the event clearly.

Sincerity – the capacity to tell the truth.

Narration – the accuracy and clarity / specificity of the description 
Admissible forms of evidence:

Intrinsic evidence: evidence obtained through questioning the W on the witness stand. Things witness says on witness stand (no limit on Intrinsic evidence)

Ex: Asking a W “did you say this a month ago” ( intrinsic evidence.

Extrinsic evidence: anything else- docs, recordings, or other witness. Sources beyond answers that witness is providing on witness stand
Ex: Bringing in W2 to say he overheard W1 say something ( extrinsic evidence

5 ways to impeach: incapacity, bias, contradiction, inconsistency, dishonesty

8) Incapacity, Bias, Contradiction, and Inconsistency
Incapacity

Definition

Incapacity: you couldn't have observed the things that you claim to have observed

Show the perception or memory of the witness is unreliable 

Ex: eyesight, hearing, mental impairment b/c of alcohol, drug or mental health condition
Extrinsic Evidence: Allowed ( subject to 403 limits
Bias

Definition

Bias: is a reason to lie or slant your testimony (whether conscious or unconscious) 
Extrinsic Evidence: Allowed ( subject to 403 limits
Can ask about specific instances that might suggest W has a bias 

Ex: "didn't you get into fight w/ P a while ago" - if witness denies - then can bring extrinsic evidence (but if they agree then don't need extrinsic evidence)
Examples of Bias: 
Family relationship, past or present employment, common or antagonistic political affiliation, feelings for or against a victim or a party of a class or category of persons. Plea deal that offers reduced/dismissed charges for testimony, payment for testimony (or payment if a particular side wins) ( or even testifying for free), a book deal after the trial
Payment for testimony is relevant to impeach b/c it suggests favorable testimony in exchange for $
US v. Abel: Prosecution witness Ehle (#1) says “defendant did it.” Defendant calls his own witness, Mills, (#2) to impeach #1, saying “#1 told me in jail that he was going to lie on the stand to get a deal from the government.” Prosecutor recalls #1 to impeach #2, by eliciting testimony, based on #1’s personal knowledge, that all 3 of them are in the Aryan Brotherhood, a secret prison gang that requires its members always to deny the existence of the organization and commit perjury, theft and murder on each member’s behalf.

Contradiction

Definition

Contradiction: you testified to 1 thing and we have evidence your testimony is wrong (ex: testified it was sunny, but we have evidence it was raining)
Contradiction and Relevancy: evidence that contradicts a W is often relevant in it of itself

Ex: W says blue car ran red light and W2 says blue car had green light - that contradicts W1 - and impeaches W1's testimony but even if W1 never testified then W2's testimony is relevant to the lawsuit

Contradiction evidence is often independently relevant and admissible

Extrinsic Evidence: Allowed ( subject to 403 limits
Exception: collateral matter rule: if you are trying to impeach a Witness b/c of contradiction and the answer is “who cares” then the extrinsic evidence is excluded
If only relevant to contradict ( it’s more likely to be collateral matter, but if relevant independently to the underlying litigation, then it’s not collateral matter
Policy: we are worried about an efficient resolution. In other words, it has a low overall probative value and can create an unnecessary mini-trial — so judge will preclude on FRE 403 concerns.
Ex: W1 says before he saw D punch P outside the movie theatre he saw Star Wars, then when you ask W “isn’t it true you saw Frozen and not Star Wars” – the answer is who cares and thus we would be stuck w/ this W’s answer and we could not use extrinsic evidence to prove W actually saw Frozen that night
Inconsistency

Definition
Inconsistency: Evidence that person changed details of the story suggest the person lied or failed to report accurately on one of occasions if not both - at the least, the inconsistent story undermine W's testimony and we are dubious of their version of the truth
Inconsistency v. Contradiction: Inconsistency is W says something one time, and then W changes their story a second time. Contradiction is W says something, but we have evidence that what W said was wrong. Contradiction is not about W contradicting himself from his statement (it’s that we have other evidence that contradicts W)
Ex: W1 says gray SUV ran red light and W2 says gray SUV had green light ( Contradiction

Ex: W1 says gray SUV ran red light and then W1 says gray SUV had green light --> inconsistent b/c now W1 is himself changing the story

Note: it’s the fact of the inconsistency that impeaches person's credibility
Just knowing someone told 2 versions of story calls their veracity into account in respect to their testimony 
Non-impeachment use of inconsistent statement ( Sometimes it's used to prove truth of the assertion in the statement (hearsay issues)
The out-of-court statement is not being offered to show that the out-of-court statement was true, but just to show that it was made and that the witness has been inconsistent and arguably unreliable
Ex: witness observed car accident - testified blue car ran red light. If we have evidence that earlier he said the school bus ran the red light, then that evidence of inconsistent statement would impeach his credibility - suggests we might not believe him b/c keeps changing story. But his previous statement that school bus ran red light - is relevant all on own if we are trying to prove that the school bus the ran red light - this is called substantive use of out of court statement - raises hearsay issue. 
613 is procedural rule for how you do this form of impeachment

613(a): You don't have to show the prior statement to the witness before asking about it - but must show it to opposing counsel if asked

613(b): Extrinsic evidence of prior statement -admissible only if W is given opportunity to explain or deny the statement – 

"isn't it true you said earlier the SUV had the green light" and now W has opportunity to explain or deny the statement. If W admits then you don't need extrinsic evidence. If she denies then she had an opportunity to explain or deny and now you can bring in extrinsic evidence - so not stuck w/ answer like under 608

Exam tip: 613 doesn't have a particular order

Can offer extrinsic evidence first before giving W opportunity to deny

On Cross, can ask: "isn't it true a week ago you told friend school bus ran red light" 

Collateral matter rule: applies to extrinsic evidence 
Policy: Sometimes it can take up a lot of court time / resources to show inconsistency

9) Dishonesty 
Character for Truthfulness
Dishonesty / Impeaching Character for truthfulness
Dishonesty - people who aren't honest in their daily lives also may not be honest when testifying in court -so their character to truthfulness is relevant to their credibility

Other 4 types of attacks were more specific reasons in this case to doubt W’s credibility. Dishonesty is broader and more general that jury shouldn’t believe this person 

Character means tendency to act a particular way and therefor is more likely to have acted in conformity w/ that character on a particular occasion (typically barred by 404)
Exception: impeaching character for truthfulness under 607/608/609; allows opinion/reputation evidence or asking about specific acts on cross; no extrinsic evidence 
3 ways to impeach W for dishonesty

A W’s reputation for truthfulness

Someone w/ personal knowledge offers an opinion about a W’s truthfulness

Specific acts probative of truthfulness
610: prohibits evidence of religious belief to impeach someone - idea you can't suggest they are an atheist and then offer it on the theory that people who have that belief are more likely to lie or tell the truth ( no character attacks based on religious beliefs
Exception: evidence of religious belief can be relevant under other theory. Ex: It can be relevant to bias - if in same religious group as P - that's relevant to bias 

Fact Witness (FW): People who perceived facts and testified about them.

Ex: eyewitnesses/cops, parties of the litigation/case, etc. 
Character W (CW): Don’t testify about facts, just whether FW has good or bad character
Rule 608(a) (Reputation / opinion testimony) 
Rule 608(a): Can ask on direct examination about opinion testimony or reputation for truthfulness in the community from a CW who has personal knowledge about the FW
No bolstering rule ( Can’t offer a character W who says the fact witness is the most truthful person unless that fact witness’s character for truthfulness has been attacked

Policy: efficiency and probative value is low

Exam tip: evidence for opinion and reputation CANNOT include evidence of specific acts
Rule 608(b) (specific instances)
Rule 608(b): On cross -examination - Can ask CW or FW about specific instances about some kind of falsehood or deception or about honesty that are probative of character for truthfulness (and if lawyer has good faith basis to actually ask about it)
Relevance: A W who breaks the rules (i.e. cutting in line) might lie on the stand b/c if they have broken the rules maybe they are someone who could lie on the stand
What can you ask about ( If it involves lying or dishonesty, particularly if it is frequent, unlawful, and/or tells you a lot about the person.
Most courts say it’s more than just falsehood but less than just breaking any rule. 
Did you lie on law school application, did you under-report income taxes, didn’t you lie to family and say you went to work but you went gabbling, isn’t it true that P once found a bag of cash and turned it in to the police
Relevance for questioning CW about the specific acts of FW that are probative for character is to test his knowledge and opinion. 
Theory 1: CW says FW is untruthful person but if he has never heard of FW's honest act's then CW testimony shouldn't be credited b/c now jury will think CW doesn’t know FW very well and so their opinion of FW isn’t very informed
Theory 2: If CW did hear about FW's honest acts and it's still his opinion FW is untruthful, inference is that CW might be prejudicial b/c if they know all the honest things that FW has done and they still think FW is dishonest
Extrinsic evidence ( NOT ALLOWED to prove the prior acts to show character for untruthfulness (you are stuck w/ CW’s answer even if you have proof CW lied)
Policy: This is grounded in efficiency concerns and having many trials/mini-trial within a trial ( almost a 403 balancing essentially ( proving the lie isn’t worth the time it takes
Types of Conduct: must be prior acts of the W being impeached  (whether using CW to impeach FW or impeaching CW himself) + not acts by someone else. 
Ex: For example, can’t ask “is it true that you were questioned about stealing the book?” but can ask “is it true that you stole a book?” (being arrested happens to you)
Note: when you take stand as W- fact witness or character witness, if on cross-examination you get asked "did you lie on sworn affidavit" you can assert 5th amendment privilege

609(a)(1) and Criminal Convictions
We can impeach a testifying witness for truthfulness w/ evidence of a criminal conviction
Relevance: if W convicted of a crime, W is more likely to lie in court (this logic is dubious, but people still keep using it)
AN ARREST [image: image2.png]


 CONVICTION
609(a)(1): IF The crime was punishable (not that W was sentenced) by more than 1 year (aka a felony ( misdemeanors are not admissible)
If trying to impeach any witness in civil case or any witness in criminal beside D on trial in a criminal charge - then admissibility is governed by 403
If trying to impeach criminal defendant - then can only offer felony conviction if probative value outweighs the prejudicial effect to D
Unlike 403, Doesn’t need to “substantially” outweigh and doesn’t need to be “unfairly” prejudicial. 
Policy: if W is D in crim case ( harder to bring in evidence of past conviction to impeach. B/c whether eyewitness is good guy or not is less likely to affect juror's decision of guilt or not - but if D is scumbag than emotional response where jury might convict b/c don't like D and that’s a 403 danger issue 

609 PV: PV of the crim conviction to this person's credibility and character for truthfulness. PV factors for past convictions (of all types of D) include: 
Age of conviction matters: b/c offering to impeach truthfulness today 

The link b/w act and disposition for untruthfulness. Some crimes are more probative to truthfulness than others (Ex: Theft +stealing > than assault)

Intervening behavior is relevant (if guy keeps offending it shows they are still the same person who doesn’t follow the rule and could be lying on stand
Centrality of credibility - if key witness - courts consider their testimony to have > PV

609 Prejudice: How prejudicial is telling jury that this person charged /w bank robbery is 

If completely unrelated past crime (past conviction for bank robbery and currently on trial for drug possession) ( less prejudicial 
If same crime ( increases prejudice b/c increases character habit evidence 

How Jurors use convictions ( when jury learns of crim record, jury is more likely to convict
Then you keep D off stand if they have criminal record so they don’t get impeached, but keeping D off stand leads jurors to believe D is guilty (b/c why wouldn’t D just go on stand and explain he didn’t do it)

Jurors use evidence of prior conviction as bad guy character

609(a)(2) and 609b Criminal Conviction

609(a)(2): For any crime (whether misdemeanor or felony), the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving or the witness's admitting a dishonest act or false statement

Admissible whether offered to impeach criminal D or other witness

If conviction is over 10 years old ( 609b balancing

If conviction is < 10 years old NO 403 BALANCING
What constitutes a dishonest act or false statement?

Fraud, perjury, embezzlement, counterfeiting/forgery

Exam tip: Theft, assault, and burglary are NOT crimes w/ an element of a dishonest act
609b: Reverse 403 balancing only if conviction over 10 years ago regardless of type of crime
It's admissible only if PV substantially outweighs prejudicial effect

Unlike 403, now PV must substantially outweigh PE.
609b weighs heavily in favor of excluding 10+ year old crimes

Start at date of conviction or release (whichever is later) 

Which means if you are convicted 50 years ago for murder and only got out 5 years ago - then 609b does not apply to your conviction if offered to impeach b/c only released 5 years ago and no special balancing and no 403 analysis
If convicted 12 years ago and served 1 year – apply 609(b) b/c released 11 years ago
Rationale: Old crimes the less relevant / probative it is to someone's character for truthfulness today

Character

10) Character 
404 Overview

404 Introduction
Character means tendency to act a particular way and therefor is more likely to have acted in conformity w/ that character on a particular occasion (typically barred by 404)

Theory of relevance: Someone who did a prior act in past - makes it more likely that they did that act again on a specific occasion 
Note: If we just relied on 403 and 404 didn’t exist then maybe we would let this propensity evidence in some times b/c in some cases the PV could be high enough

Character normally has morale tinge to it: Lawless or law-abiding, Violent, and peaceful, Liar or truthful, Hot-tempered or cool, Cruel or kind, (either good or bad qualities) 

Exam tip: only people have character ( product (like a skin cleaner). So prior instances of a cleanser burning peoples skin makes it more likely that on your occasion the cleanser burned your skin and it’s not barred by 404 
Zackowitz: D confronted guys who had insulted his wife, and ended up shooting one of them. Prosecutor introduced evidence that he had 3 other guns and a tear gas gun to suggest he has a character for violent assaults and propensity to kill

Judge worried how jury will use info - that they would use it to judge him as a person 

There is some relevance and PV - but judge says he is worried jury will use it and give too much weight to it - make a mistaken inference and judge this person's character

Zackowitz gives us picture of why worried about character evidence

Takeaway: Can’t use evidence of 8 prior bank robberies if your purpose is to show this person has a propensity to rob banks and is more likely to have done it on this occasion
Rationale for excluding propensity evidence

Weak propensity inference: just b/c someone punched someone in the face once, it’s unclear that this makes them more likely to punch other people in the face
Low probative value: since the propensity inference is weak, it means the PV is weak too 
Confusion of issues: now the issue is did this bad act even happen and that might mean a trial w/in a trial and it can confuse the jury
“bad person” prejudice. Jury might overvalue prior acts as evidence of W’s character.
404 Exceptions ( Following not prohibited by 404 
Exception #1: 
404(a)(3): character of W for truthfulness – which refers us to 607-609 and impeachment.

Exception #2: 
Character is an element to be proved: Character evidence is allowed when character is an issue - meaning character is an element of claim/charged that must be proved

Defamation case. If someone is saying they were defamed because they were called a liar, the question at issue is whether or not they are a liar (no defamation if true)
Child custody: - can offer evidence of good/bad parenting in a child custody case it's relevant to show if someone is a good/bad parent and will act like that in future

Negligent hiring or entrustment cases - if you hire the world's worst driver to be an delivery driver, then you might be liable for negligently hiring

Exception #3: Criminal D opening the door

404(a)(2) in crim case only, character evidence can’t come in unless D does 1 of 3:
D introduces evidence of his own good character as evidence he didn’t commit the charged act ( then gov can rebut evidence w/ D's bad character evidence. Must be same trait and gov is limited to reputation /opinion question
D charged w/ murder – D can bring a W to testify that D is a peaceful person. Now D has opened the door, so when W is on direct – D can only ask what is reputation of D/ what is opinion of D. Now the prosecution can come in and ask W “isn’t it true that on one occasion, D punched your gf in face?” So prosecution must have good faith belief that this act really happened and if the W denies it, no extrinsic evidence and you are stuck w/ the answer
But now Prosecution can also now themselves bring a CW – what is your opinion of D who might say D is a violent person. Then D’s attorney on cross can ask that CW and say “isn’t it true that on weekends, D volunteers w/ blind children” and then they are stuck w/ answer b/c no extrinsic evidence.

So when D offered evidence of his own pertinent trait, the W they put on is limited to reputation and opinion and then Pros can ask about specific instances

Or Pros can put up own W that testifies about D’s reputation on direct and then D’s attorney can cross examine about specific instances

If D attack's victim's character, gov can rebut w/ good victim evidence (can call their own witness if they want) AND evidence of D's bad character. Must be same trait
D is accused of murdering victim. D want W to testify victim was violent person “what is your opinion of V?” “how do you know that” – “we dated for 10 years” and then prosecution can say “isn’t it true V bought you flowers every day?” 
Prosecution could also call own CW – so they can put someone to stand – what is your opinion of victim? – he is nicest person and then D attorney can ask “isn’t it true victim ran over your dog?” – again no extrinsic evidence
If D offers testimony victim was violent – prosecution can offer character evidence regarding D. CW can say D is violent, I’ve known him for 20 years. Then D attorney can say isn’t it true D has driven you to the airport all the time

If D claims homicide victim was initial aggressor (not necessarily attacking V’s character which is Door #2), gov can introduce evidence of victim's peacefulness (ONLY IN HOMICIDE CASE), but cannot bring in evidence of D’s character
If D kills victim and D offers defense that victim was first aggressor = P can now put someone on stand to testify as to victim’s character for peacefulness. W can say victim was most peaceful person- we dated for 20 years. Now D can ask- isn’t it true victim beat you up all the time? If she says no – that’s it, no extrinsic evidence
Exception #4: Specific Acts offered for another non-propensity purpose
If you are offering evidence of prior specific acts and your theory of relevance is for something else besides to show propensity (aka would be prohibited character evidence is using specific prior act to show D has a propensity for committing violent acts / illegal acts), then 404 does not apply (but 403 does) 
Only need one of these, but you can say it shows both motive and knowledge/intent
Motive: the evidence is offered to prove a reason for the charged act
Ex: Defendant is charged with the murder of Victim. Defendant admits backing her car over Victim, but claims it was an accident. To prove Defendant’s intent to kill Victim, the prosecution wishes to present evidence that the day before the incident, Defendant and Victim had robbed a bank together, netting a large sum of money.

this bank robbery evidence would not be admissible to prove that D is the kind of person who would commit a serious crime, such as murder. 

Here, it’s a specific reason to show D had a reason to commit the murder. We are not asking the jury to make a character inference

Opportunity: evidence to show how the D had the chance to commit the charged act
Ex: Evidence of a burglary and that D had affair w/ person in the house. D will object and say this is character evidence and jury will think I have a propensity for doing bad things. P will argue instead, the relevance - this affair gave the D the opportunity to break into house w/o sign of forced entry
Preparation/Plan: evidence to show a chain of events that ends in the charged conduct

Ex: Stealing the get-away car was act of preparation for robbing the bank b/c you used the car as getaway vehicle. This is not offered to show that D has a generalized tendency to violate the law, and therefore is more likely to have robbed the bank. Instead, the car theft is evidence that D was specifically planning or preparing to rob the bank.
Mistake, Accident or Doctrine of Chances: Evidence to show charged act was not a mistake 
Exam tip: this is often triggered when D’s excuse was “well it was an accident/mistake”

Brides of the Bath case: D’s wife drowns in bathtub, and he said it was an accident. However, D had 3 wives and claimed each all drowned on their own exactly like this and each time he bought a life insurance policy on them right before.

Prosecution says not likely - "what are the chances this all was a coincidence" 

It's not that this guy has propensity for doing this - but the # of similar incidences make it unlikely that these were all accidents ( so that's the non-character theory 

Knowledge/Intent: evidence to show that D had requisite knowledge or intent to make charged act unlawful. 
Only for things that have specialized knowledge - so knowing how to punch someone in face wouldn't work under this theory - think more of like hacking into a database
Presumption = we don’t forget things we once knew 
Ex: Prior drug dealing conviction to prove that D knew the substance he transported was cocaine (wouldn’t be admissible if D was ultimately acquitted)
Identity: evidence to show modus operandi – distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves the same perpetrator did them all
How much similarity is required: no real threshold, but as P you want to show as much similarity as possible ( the more distinct/specific features the better

Ex: MO of bank robbery that’s unique is to dress up like Dali in Casa de Papel

Gabbard v. Commonwealth: Gabbard shot his gf, but claimed it was an accident, and that the gun misfired while he was cleaning it. The prosecution successfully introduced evidence that, 4 years earlier, D became upset and shot a Furby directly between the eyes. D objects – shooting furby doll has nothing to do w/ accidentally killing gf. Bad guy propensity evidence if jury hears I shoot toys, they will think I shoot anyone and convict me b/c of that.
P responds that it’s not propensity evidence ( its absence of mistake b/c the previous incident shows he is a good shot if shot furby b/w the eyes and so less likely that he mistakenly fired gun while cleaning it.
Exception #5: Habit Evidence

Evidence of a person’s habit or routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice on a particular occasion. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
Habit: specific, repeated, regular and routine and seems to lack a moral value (as opposed to character where it was things like violent or peaceful)
Ex: habit of putting on seat belt

Habit evidence is allowed for propensity ( unlike character evidence

Policy: Habit evidence is allowed on propensity theory b/c it’s considered more probative and less prejudicial than character (often b/c of the lack of moral content although we do think of putting on a seat belt as a good thing)

Things we look at to see if something is a habit: Specificity of conduct + regularity of conduct
What does habit testimony look like
Description of specific incidents: “I’ve ridden in the car w/ P and every time he uses a turn signal before changing lanes”

Opinion based on large number of instances: “In my opinion based on riding w/ him 100 times, he has a habit”

(Need not be corroborated)

(No reputation testimony - that’s hearsay)

Exception #6: Special Rules for Sexual Assault

412: generally protects victims from having evidence of their prior sexual behavior/predisposition being introduced by the alleged rapist

Past sexual behavior: includes all activities that involve physical conduct and includes fantasies or dreams, also includes dress, speech, or lifestyle (ex: being a stripper/prostitute, taking birth control, having an abortion, etc)
3 Exceptions to 412 in Criminal Cases
Evidence of specific instance of victim’s sexual behavior, if offered to prove someone other than D was the source of the sexual assault
Note: it must explain the evidence (i.e. physical injuries if any)

Evidence of specific instances of a victim’s sexual behavior with D if offered by the defendant to prove consent or if offered by the prosecutor; and 

Evidence whose exclusion would violate D’s constitutional rights

Due process: The defendant has the right to present a defense.

Confrontation Clause: The defendant has a right to confront the witnesses against them ( if impeachment evidence and Victim claiming to be a virgin but she’s not then it can be admissible

Exception to 412 in civil case: Reverse 403: burden is on proponent of evidence to establish the probative value (of bringing in victim’s prior sexual behavior) substantially outweighs unfair prejudice ( really hard to get in evidence of victim’s past sexual behavior
Rule 413: In crim case for sexual assault, Prosecutor (w/o D opening the door) can introduce evidence that D committed offenses of sexual assault in the past
414: in crim case for child molestation, Prosecutor (w/o D opening the door) can introduce evidence that D committed offenses of child molestation in the past
415: In a civil case involving a claim for relief based on a party's alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation (w/o D opening the door first)
Note: Offense of sexual assault has a broad definition - it's not conviction that's required 

Exam tip: Must use specific acts here and can't use reputation or opinion (diff from other forms 405 where we use reputation or opinion and can't use specific acts) - offered on theory that b/c they've done it before they are more likely to have done it this time (aka to show propensity)
CA: CA has a 413 and 414 equivalent but NO 415 equivalent about civ cases
CA has a rule FRE doesn’t have: if domestic violence case, prosecutors can offer prior acts of domestic violence

Hearsay Introduction
11) Hearsay Rule 801 and Rule 802
Rule 801 and 802
Rule 801: 
Hearsay means a statement that:
The declarant does not make while testifying at the current trial or hearing; and

A party offers in evidence to prove the truth of the matter asserted in [declarant’s] statement

Short-hand definition: out-of-court statement offered to prove the truth of the matter asserted in the statement
Policy: It’s untrustworthy and we can’t trust that statement b/c we can’t test the reliability (b/c not subject to cross-examination) of the statement (and test the factors that make testimony credible: perception, memory, sincerity, narration/clarity).
Thus, day in the life videos are often excluded b/c concerned about reliability

Policy: Efficiency and Accuracy concerns: hearsay rule incentivizes you to put the person w/ personal knowledge on the witness stand rather than people w/o PK say someone else told me the gray SUV ran the red light (which might not be efficient nor accurate)
Rule 802: Hearsay is not admissible unless any of the following provides otherwise:

(1) A federal statute, (2) The FRE rules or (3) other rules from SCOTUS
What is a Statement?
Something intended to be an assertion
Intent: no requirement for you to intend to have anyone hear your statement

talking in their jail cell to themselves is intentional, but sleep talking is not intentional 
What is an Assertion: Must be from person
Oral statement: “I’ll go to the pool today”

Written items (including, receipts, emails, texts, diary entry, etc) or documents can contain assertions, though not everything is an assertion. Only the information that was manually entered/derived from a human input

Ex: computer automated = date on receipt. Manual input = what customer ordered)

Nonverbal actions/conduct: Non-verbal actions can be assertions, though typically they aren’t. Ex: Raising hand in class when professor asks “who did the reading today”

 “X” on your hand when you enter the club, they are asserting that < 21 y/o.

Hector from Breaking Bad ringing (or not ringing!) his bell is an assertion.

What is NOT an assertion:

Silence: usually there is no intentional assertion when people are silent

Animals/machines: cannot make assertions for hearsay purposes

Questions and Commands usually are not intended assertions

“Be careful” isn’t really an assertion about the world

Exception: “put the gun down” is an assertion that someone is holding a gun

Examples of non-verbal conduct NOT being an assertion

Crying b/c you got hurt, Opening an umbrella when it’s raining is not an assertion, because it is not intended to assert anything.

Implied Assertions: Sometimes we say one thing, but we intentionally imply something else. Hearsay if the declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth (need an exception for it to be admissible).

Ex: Sally and George drive behind gray SUV – Sally says that Gray SUV driver must be drunk. Sally’s implied assertion is that the guy is driving recklessly – not that he is actually drunk necessarily. If offered to prove gray SUV driving recklessly, then it’s hearsay – but you must show it was an intentional assertion
Exam tip: Not hearsay if the declarant did not intend to make the implied assertion

Who is a Declarant?
The person making the statement (sometimes W and declarant can be the same person)
Rationale: W wasn’t under oath when made the statement so couldn’t cross-examine at the time W made the statement and was acting as declarant) 

Out of Court

Statement not made while testifying at the current trial or hearing (thus timing is important)
If a statement is not made at the trial or hearing at which it is offered, then it’s an out-of court statement for purposes of hearsay rule. 

Offered to prove truth of the matter asserted
Test: If the assertion must be true for evidence to be relevant ( then it’s offered to prove the truth of the matter asserted

Ex: When Sally asserts that Gray SUV ran red light, and if it must be true gray SUV did run red light for her statement to be relevant, then Sally’s statement is offered to prove the gray SUV ran the red light.
Non-hearsay uses of out of court statements

Effect on the listener: A statement offered to show its effect on the state of mind of the person hearing it rather than to prove truth of the matter asserted is not hearsay.
Effect on listener: Ex: showing effect of declarant’s statement on W to prove reasonable fear for self-defense. It doesn’t matter if it’s true or not (that victim said he wanted to kill D) Thus, statements made to her regarding the victim’s dangerous or violent character are relevant to show her state of mind (aka her fear) as well as her reasonableness of her fear)
Exam tip: if crim case and someone said a threat, think about effect on the listener 

To prove notice: show someone heard something to show they were put on notice and ignored it (aka they were negligent) is not hearsay if not trying to prove that the declarant’s actual assertion itself was true.
To test PV on notice, you want to ask on cross whether D heard the statement 
Offered to show customer warned

But if just said that’s slipperty – then showing notice but not that floor was itself slipper

P sues a D after tripping on some allegedly rotted boards. P wishes to provide evidence that a neighbor had said to the homeowner a week before the accident: “The floorboards on your front porch have rotted.” 
Would be hearsay to prove that the floor was actually rotted. 
Not hearsay to show that the D, upon hearing this statement, was put on notice of the condition of the boards and ignored it (meaning D was negligent), and then wouldn’t matter if neighbor was correct or not about the floorboards.
Legally Binding Statement: Words/statements that themselves are legal acts. Examples include defamation, offer/acceptance, gift, threat bribe. Meant to ID utterances/statements that have legal significance
When you say “I agree” to someone’s offer – saying “I agree” is the agreement acceptance and thus “I agree” is not hearsay if offered to show offer was accepted
Ex: if saying a threat is a crime then just saying it is the act that must be proved – so just need to prove it was said

Ex: saying “I have a bomb” at an airport would be hearsay to prove he had bomb at airport, but not hearsay if offered to prove he made the statement itself

Ex: slander/libel – just needs to be said – to say something false that impacts someone’s reputation (whole point is that it’s false, so just need to prove it was said)
Hearsay Analytic Framework Summary

Hearsay: out of court statement offered to prove the truth of the matter asserted 

Step 1: must id a statement: an intentional assertion of something

Step 2: statement made not while W testifying on witness stand

Rule 805: Must look at each out of court statement (doesn’t matter which order)
Step 3: why is this relevant? Does relevancy depend on assertion being true?
Step 4: is there an exception or exemption
On exam: “This statement is offered to prove the truth of matter asserted so 802 would keep it out, but it meets an 801(d) exemption and thus now it’s admissible for it’s truth”

Justifications vary – but most are grounded in some belief in the statement’s reliability even though it’s hearsay (ex: former testimony -reason to believe it was reliable b/c under oath and subject to cross-examination)

Hearsay Exemptions

12) Prior statement by a testifying witness

Overview

Elements of Prior statement by witness

Declarant must have testified at the current trial/hearing

Declarant is subject to cross-examination of about the statement (AKA on witness stand)
Low standard b/c can answer every Q on cross w/ “I don’t remember” to be “subject to cross-examination”

US v. Owen: P beaten by attacker and had severe injuries. Made ID of attacker at hospital, but at trial, could no longer remember anything. D argued that P isn’t subject to cross b/c he answers every question w/ “I don’t remember” so shouldn’t be able to admit the evidence of identifying D as the attacker when there were no other witnesses
Holding: the subject to cross requirements requires a body in the witness stand that is willing to respond to questioning and it doesn’t matter what the response is

Exception: Witnesses who claim blanket privilege (AKA 5th Amendment) are not subject to cross-examination (but if only assert 5A privilege for 1 question then not subject to cross for that one question and can’t use this exemption for that question)

Prior ID: 801(d)(1)(C)
Not hearsay if: The declarant testifies and is subject to cross-examination about a prior statement and the statement is ID’ing a person as someone the declarant perceived earlier

Police/photo lineup; informal ID; visual or voice ( how you prove ID doesn’t matter
Justification: pretrial ID more reliable b/c fresher

California Rule: prior ID must have been made at time when crime/occurrence was fresh in W’s memory (reliability issue) 

(no timing w/ FRE) ( could watch someone steal a bike and then only ID the thief years later and then testify at trial. Would be admissible under 801(d)(1)(C) for it’s truth – but this wouldn’t be allowed in CA b/c ID wasn’t made while fresh in mind of W

Prior inconsistent statement 801(d)(1)(A)
801(d)(1)(A): to admit the prior inconsistent statement for its truth: 3 elements
Element 1: prior statement must be inconsistent w/ current trial testimony
A witness who now claims memory loss ( we treat as inconsistent statement b/c otherwise D could always just say “I don’t remember” and thus can impeach and bring in prior inconsistent statement for the truth of matter asserted
Element 2: prior statement was given under penalty of perjury

Element 3: at a trial, hearing, or other proceeding or in a deposition
Being arrested or signing sworn affidavit is not a trial/hearing
Elements 2 and 3 show why most things are only admissible to impeach (b/c most of the time people aren’t saying prior statements at a trial/hearing + under penalty of perjury

Policy: This goes to reliability ( prior statements meeting elements 2 and 3 are more reliable than if person talking to friend at coffee shop

Exam tip: Difference b/w Hearsay exemption admissibility and 613 impeachment purposes
If prior inconsistent statement is used not for impeaching purposes, but for admissibility for truth then it might help you meet some evidence burden of proof 

CA Rule: All prior inconsistent statements are admissible for their truth, doesn't matter about under oath/testimony. If it's coming in for impeachment, then it can come in for truth

Just have to show is the W is given the opportunity to deny/explain the prior statement

Prior Consistent Statement is admissible to prove truth of matter assert to
801(d)(1)(B)(i): rebut a charge that the declarant recently fabricated the statement OR
It was made before a motive to lie/fabricate or improper influence arose (Tome)

Rationale: b/c this has probative value - make us believe W more

When is there a motive to lie? When statement made after decision to go to trial or if someone tries to bribe a W (this could also be impeachment evidence to show bias)
Ex: before motive to lie if statement a day after the car accident (and before decision to go to trial)

US v. Tome: custody battle b/w parents who had a child. Child now alleges that the father sexually assaulted her and the trial is for the sexual assault. Allegations of sexual abuse aren't made until after the custody battle arises. Prosecution wants to get in evidence of abuse the child made to other adults. Statements made after custody battle began. Argument is mom had improper influence and told daughter to say this stuff
Everything said after custody battle arises is now infected by the motive to lie and now it’s all equally unreliable. If the statement was made before the custody battle that was consistent w/ the current testimony, then it wouldn’t be infected

Reasoning: If the rule allowed you to introduce statements from after the motive to lie arose, it would Defeat the purpose of the rule, which is to specifically rebut the charge that a motive interfered with the reliability of the statement.

801(d)(1)(B)(ii) to rehabilitate W after her credibility was attacked in some other way (inconsistency, faulty memory, bias)

Most courts don't think this has much probative value (someone could just be consistently lying) and mainly excluded under 403 b/c it’s a waste of time
Exam tip: if someone tries to impeach W for inconsistency – you can rehabilitate by shows you always were consistent
CA Rule: any statements consistent w/ trial testimony that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even w/o a motive to fabricate
In other words, as long as the prior consistent statement was made before an inconsistent statement, it’s admissible for its truth.

13) Opposing Party Statement: 801(d)(2)

801(d)(2)

Allows a party to introduce out-of-court statement made by an opposing party in a case 

D said it and it’s offered against D or P said it and it’s offered against P

Element 1: Statement offered against an opposing party:

Ex: Can’t use Landlord statement if suing a Tenant

Element 2: Made by that party: this includes direct statements, adoptive statements, authorized statement, agent/EE statements, co-conspirator statements.

Adversarial Fairness: b/c the other party is there to contest that piece of evidence

Another rationale: we need these statements -b/c the things a party said is helpful to determine what they knew. Harder to prove if we can’t use party’s own words

Direct Statement 801(d)(2)(A)

Any statement made by an opposing party is admissible against that party for its truth

HYPO: P swerves to avoid D, hits a tree and is injured. D says to P “I’m sorry you had to swerve to avoid me. I drifted into your lane.” Statement is admissible b/c meets opposing party exemption and now statement is admissible for its truth

Exam tip: lay foundation for opposing party statement:

(1) Ask the witness whether he spoke with the opposing party, or overheard the party make a statement. (2) Ask when and where it happened. (3) Ask what the party said.

“Did you hear D say anything after you swerved into the tree” and W will say yes and then ask “What did D say” and W will respond “W said I’m sorry you had to swerve to avoid me. I drifted into your lane.”

Note: if in document, must authenticate document as something the party actually wrote

Adoptive statements: 801(d)(2)(B) 

statement made by someone else, but we treat it as if opposing party said it themself  ( a statement that a party manifests that it adopts as true (proponent of evidence has BOP opposing party’s behavior should be interpreted as manifesting someone else’s statement/behavior as true)

Ex: signing a document someone else prepared or nodding in agreement

Silence ( Prof says not really accepting/adopting a statement, 

Note: Silence can be adoption when a person would under the circumstances protest if the statement is untrue. 

CA Rule 1221: you must prove they have knowledge of the contents of the statement (this is rare b/c most of the time people don’t adopt unknown statements)

Fed Rules: technically can adopt w/o even knowing what the statement was

Vicarious Statements by Authorized Person 801(d)(2)(C): 

statement made by someone else who was authorized to speak on a certain subject that we treat as if opposing party said it 

Exam tip: no personal knowledge requirement for the speaker

Must show this statement was something this person was authorized to speak on

The statement itself is some evidence of the authority/ relationship but by itself is not enough to show proof of authority to speak on that subject

Ex: a lawyer – they are authorized to speak on your behalf

Ex: corporate spokesperson – someone hired to speak on particular issue 

Vicarious Statements by Employees 801(d)(2)(D): 

Element 1: Must show person was agent or employee

Element 2: That statement concerned something w/in the scope of that relationship (what was the person talking about, was it their specific job?) 

EE exception doesn’t require authority like Vicarious statement by authorized person( just have to show scope of employment 

Proponent will argue the scope if broad

Element 3: Statement made while the relationship existed (aka would be hearsay if statement made after you were fired)

It doesn’t matter if the EE is no longer an EE during trial, only look to whether he was an EE when he made the statement

Exam tip: only goes from EE to ER but not from ER (Ex: a director sitting on BOD) to an EE

Note: location of where you make these statements doesn’t matter if elements are met ( aka apply whether said in internal email or EE said statement to friends at bar

Gov employees: generally their statements aren’t treated as if the gov said it ( AKA can’t say well one cop said I didn’t do it as an admission that gov says they don’t think you committed the crime

Sophie the Wolf Case: Daniel, a little boy, was found in the yard belonging to Kenneth Poos. Standing over Daniel was Sophie, a wolf Poos cared for. Poos was an employee of the Wild Canid Research Center, and as director of education, he brought Sophie to schools for educational programs and would then bring the wolf to his house. Here both Ken and the Center were defendants Three statements were at issue:

(1) Poos’ son told Daniel’s mom: “A wolf got Danny.” Admissible hearsay?

No, because not clear that the son is authorized to speak on behalf of WCRC or Poos, and he is not an employee.

(2) Poos wrote a note to his boss: "Sophie bit a child." Admissible against WCRC?

Yes, under employee exception. (1) The declarant is an employee of WCRC (2) He was an employee when he made it (3) Sophie, and the fact that she was in his yard, are within the SOE b/c part of his job was to take care of Sophie

(3) WCRC directors meeting minutes: “a great deal of discussion about legal aspect of Sophie biting the child.” Admissible hearsay ( this is double hearsay

Minute taker: someone made an out of court statement – that there was a discussion and it’s offered for the truth that there truly was discussion of legal aspects of Sophie biting a child ( admissible probably under 801(d)(2)(D): (1) She is likely a WCRC employee; (3) She was an employee when she took the minutes; (3) Taking minutes is within the scope of her employment.

Speaker at meeting: one who said “Sophie bit a child”. unknown BOD member’s statement isn’t admissible against Ken -b/c Ken is the employee so can't use a board member's statement to make employee liable - BOD is not authorized to speak on EE's behalf - thus this isn't admissible against Ken. However, this was admissible against Center b/c the BOD is authorized to speak on behalf of the Center on things that relate to the Center

Co-Conspirator Statement 801(d)(2)(E): 
These are statements by someone else who is in a conspiracy w/ you - and they say something that we make admissible against you for it's truth. 3 foundational requirements

You must show that the declarant and the party against whom the statement is offers were members of a conspiracy together (there may or may not be a conspirator charge - doesn't matter). Conspiracy is an agreement to accomplish an unlawful end -or agreement to accomplish lawful ends through unlawful means

Thus prospector will want to frame conspirator broadly - b/c that implicates if statement made in furtherance of the conspiracy
Then show the statement was made by the declarant was made during the conspiracy 

Conspiracy ends - when it's accomplished/goal is met, when it fails (if drug boat sinks), or you're arrested, or you withdraw (and any statements made while you were a members still count against you)
The statement was made in furtherance of the conspiracy 

Ex: conspiracy about drug deal but co-conspirator #1 talks about cheating on taxes - that's not in furtherance of the conspiracy

Note: Conspiracy touches everyone - not just 2 head honchos 

You don’t need an actual charge of conspiracy to use this exemption

801(d)(2) and Multiple Party Litigation

Hearsay Exceptions 

14) Regardless of whether Declarant is available 803

Present Sense Impression v. Excited Utterance
Present Sense Impression Rule 803(1)

A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
Ex: sports caster narrating events - just describing things as they happen

All about timing: you say something as it happens or soon thereafter
Justification: - you're not lying b/c you're just describing things as they happen even though the rule does allow immediately after (but the more contemporaneous it is means it's less likely to have concocted a lie in what you said)

Excited Utterance Rule 803(2)

A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused (aka must be a nexus)
Justification: when under stress of event then all you can say is the truth

Declarant made the statement while under the stress of excitement

Lapse of time b/w startling event and statement: (can be a longer lapse of time than present sense impression)
Exam tip: stress can be “rekindled” by a startling event and can say an utterance years later and courts will allow that to be admitted

1. Ex: P was assaulted by D and years later P sees D in grocery store and yells “there’s the man who assaulted me.” Courts can say the assault was a startling event but also re-encountering the person was a startling event
If statement was made in response to question, then most courts say it suggests deliberation which suggestions possibility of concocting a lie
What was the physical and mental condition of declarant?
The characteristics of the event

Subject matter of statement

Present Sense Exception v. Excited Utterance

PSI describes/explains event; EU relate to startling event

PSI contemporaneous to event; EU under stress caused by event, no time limit

Then-Existing State of Mind

Rule 803(3)

A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory or physical condition (such as mental feeling, pain, or bodily health
Justification to 803(3) no perception / memory problems

Element 1: You have a statement that express's the declarant's state of mind or knowledge

Element 2: And it's their state of mind/ knowledge that existed at the time of the statement  

Ex: "my neck hurts" - existing state of mind but "last month, my neck hurt" or “tomorrow I’ll be happy” - not a then-existing state of mind

Exception: We can go forward and backwards of inferences in state of mind: 

Present state of mind to go backward: if you say you hate your boss, you can infer that week before you didn't like boss and next day you didn't like boss

Present state of mind to go forward: "I'm planning on going to malibu tomorrow" - this is your then existing plan 

2. Relevance: Someone's current plans or intentions are relevant on a forward looking basis to make it more likely they acted in accordance w/ their plan

Relevancy: How is state of mind relevant: Motive or intent (if you like/don't like people you might have motive to do something good or bad for them), Notice/warning (awareness), Bias (dislike), Injury/damages "moan and groan" evidence in personal injury case

Can’t use someone’s statement to prove past conduct of someone other than the declarant. 
Jdx disagree about proving future conduct of someone other than the declarant.

Exam tip: Not admissible to prove a fact remembered/believed (i.e., “I believe the car ran the red light” is not state of mind, inadmissible); slapping the words “I think” or “I believe” on a statement does not mean that it automatically qualifies as state of mind evidence 
CA Rule: The proponent can use the declarant’s statements of past state of mind to prove past state of mind but only if the declarant is unavailable.
Federally - current state of mind only - can't say "last week my knee hurt”
Medical Treatment or Diagnosis –
803(4)
Statement (1) made for medical diagnosis and (2) reasonably pertinent to medical diagnosis or treatment that (3) describes medical history, past or present symptoms, pain or sensations, or the general cause of the symptoms or sensations
Policy: motivated to truthfully disclose your symptoms so you get appropriately treated

Made for Medical Diagnosis: Focus is on why statement was said (main purpose must be to get medical help) not to whom it was said (doesn’t need to be said to Dr.)
Reasonably pertinent to diagnosis: Factors Include
When and how the injury took place (Ex: saying got hit by car while walking down street b/c difference b/w getting hit by car v. bicycle)
Timing or onset of symptoms

Any part of statement that assigns blame for injury will be redacted b/c not important to diagnosis. (Ex: saying you got hit by car and license plate was XYZ)
Exception 1: Saying the name of the person who hit you isn’t pertinent to diagnosis (unless maybe it was someone like Shaq running into you on a bike b/c that’s different from a 4 year old running into you b/c it could suggest different injuries, but courts defer to doctors to show that name of person is pertinent to diagnosis)
Exception 2: Domestic violence cases: this is an ex of where ID of person is pertinent to response (mental health /medical response)

Recorded Recollections

Present Recollection Refreshed + FRE 612:
Allows you to refresh a witness’s memory by showing her anything that will refresh her memory: document, physical item, anything, (attorney could even write down the answer on a piece of paper and show that to W and ask if that refreshes their memory)
Exam tip: this is the preferred method to refresh memory b/c it results in live witness testimony on the witness stand – subject to cross, under oath and in front of jury
Note: Items used to refresh W’s memory are not entered into evidence.

The evidence is marked for ID purposes and are shown to opposing counsel but they are not introduced. Rather, they are handed to W, the W looks at it, hands it back, and then if memory is refreshed, then the W now testifies from their now refreshed memory
Exception: 612, for writings – opposing party is entitled, if they want, to introduce into evidence any portion that relates to that W’s testimony 
Thus – this prevents an attorney from actually writing down the answer on a piece of paper and handing it to W and then having W say their memory is refreshed. B/c now the opposing party could introduce that writing into evidence and then this will undermine W’s credibility and credibility of attorney
Ex: Prosecutor asks officer on stand – “Where did you find $” but cop can’t remember so Prosecutor hands cop his notebook. That notebook is marked for identification, shown to opposing counsel, and handed to the W. The W will now look it over silently and then will continue to testify orally about where he found the $.
Note: if you try to do 612 but W still can’t remember, you can try to introduce into evidence a W’s past recorded recollection into evidence 
Past Recollection Recorded + FRE 803(5): 

A record that is on a matter the witness one knew about but now cannot recall well enough to testify fully and accurately; was made or adopted by the witness when the matter was fresh in the witness’s memory; and accurately reflects the witness’s knowledge. If admitted, the record can be read into evidence but may be received as an exhibit only if offered by an adverse party.

Hearsay exception – provided for a W’s recorded memory

Unlike 612, here the recording isn’t used to jog W’s memory. It’s actually only available after it’s shown that W can’t remember. Instead it becomes substantive evidence in place of what W would have said if they could have remembered.
So if police officer was shown his notebook but still couldn’t honestly remember where he found the sack of $, so then at this point, under rule 803(5), now that evidence of the recorded document can be evidence.
Elements:

Element 1: Tried to do 612, but W couldn’t accurately and completely recall the event.

Witness had personal knowledge of a fact or event

That knowledge was fresh when the recollection was recorded

Recorded “reasonably soon” after the event.

Policy: freshly recorded recollections are more reliable 

Witness testifies that the record was accurate when it was prepared

IMPORTANT: when elements of 803(5) are satisfied, the recorded recollection (ex: cop’s notebook), isn’t entered into evidence. Instead, the W will just read the relevant portions of the recorded recollection document. So doc then replaces the oral testimony to fill the gap.
Similarly w/ 612, the record may be offered into evidence but only if the opposing party for some reason wants to admit that piece of evidence into evidence

Business Records 
803(6): Business records are admissible if following elements are met
A record: Broadly defined: includes memo, report, data compilation. Some kind of doc - electronic or paper ( can’t be oral testimony (but can be flash drive w/ oral statement)
Of an act, event, condition, opinion or diagnosis: meant to be broad - just a record about something that happened - not really a limiting principle in this element
CA Rule: CA does not allow opinion or diagnosis to come in via business record exception (thus CA is a narrower). Need something else to get opinion or diagnosis in
Made at or near the time of the act, event, condition, opinion or diagnosis: function of circumstances for how long counts as fresh for recording the underlying data 

Focus on timing of underlying data (then can take data a year later for a specific report)
If mundane details about what you ordered at a McDonalds - would probably need to be immediate - but if bigger event we might have more leeway for time 

By, or from information transmitted by, someone with knowledge: the facts in the record comes from someone w/ personal knowledge or was told by someone who had PK. Aka just need someone along chain to have PK. 
Insiders: 803(6) applies as an exception to the hearsay comments from all insiders working at the company that made statements contained in the report 
Outsiders: can’t use business record exception to cover an outsider’s statement
Ex: technician get’s call from computer user that her touchpad on laptop doesn’t work. Technician keeps meticulous records and wrote down “at 9:54 pm Hilary says she’s using laptop right now and touchpad is unresponsive. I suggested reboot; problem persisted.” Hilary is a customer and an outsider so her statements are not admissible under this exception – but maybe under present sense impression b/c she is describing an event when she says her computer doesn’t work.
A record kept in the course of a regularly conducted activity of business, org, occupation, or calling (this shows not limited to business - can even count for illegal enterprise) 

Ex: record about watch repair from watch repair business, but if this watch repair business rented out store for filming location - not regular conducted activity - no reason to think you've worked out a system for reliable record

Renting out filming location would be a business record for movie company

Policy: Justification for this element: reliability

Making the record was a regular practice

Is it a regular practice of this business to make this kind of record?

Do they create a damage report every time they receive a damaged delivery

Above shown by the testimony of a custodian or qualified witness, or by a certification that complies with 902(b)(11) or (12) (aka someone establishes elements of bus record through live testimony or affidavit)
Any person with knowledge or the record keeping practices of the organization 

Does not need to be someone who works there, although it will likely be 

Someone who knows how this entity keeps its records and can explain the record 

May be done by a declaration in lieu of a live witness 

Excludable if the source of information or the method or circumstances of the preparation of the record indicate a lack of trustworthiness 

Exam tip: Proponent of evidence must establish elements 1-7, (and trustworthiness is normally presumed and it’s up to the opponent to prove that it is not reliable despite meeting the foundational requirements

Factors: (1) Timing, at or near the time of the incidence reinforces trustworthiness, (2) Motives, (3) Prepared before litigation? (4) Procedure, skill, expertise 

803(7) – Absence of Business Record

FRE 803(7): Evidence that a matter is not included in a [business] record [is admissible] if (1) the evidence is admitted to prove that the matter did not occur or exist, (2) a record was regularly kept for a matter of that kind; and (3) the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness.

If trying to prove something didn't happen b/c lack of record (ex - you didn't pay me and so no record of payment - then no hearsay objection that can keep that testimony out - prof doesn't even think this is hearsay b/c no intentional assertion - 

Public Records

803(8)(A)(i): 
Records of office's activities - internal agencies running itself records - payroll records, personnel files, purchases, receipt, budgets, etc (think internal workings)
803(8)(A)(ii): 
records concerning matters observed by public officials w/ personal knowledge when there was a duty to make the observation and to report on the matters observed (it was their job)
Note: doesn't cover observations/statements by third parties (outsiders)

There is no made at the time requirement - no requirement to be fresh

No regular practice requirement 

Crim case exception: in crim cases, this rule does NOT permit the admission of matters observed by law enforcement personnel against the Defendant. 
Rationale: otherwise it would violate confrontation clause 

Law enforcement = those who perform a prosecutorial or investigative function

Note: Doesn't exclude routine/regular, so-called non-adversarial observations

What is routine/regular non-adversarial observation: example includes abandon vehicle report, measurement of things found at accident or even crime scene, a log of 911 calls, license plates that cross border or went through bridge, 

NOTE: Ds can offer matters observed by law enforcement in a criminal case
803(8)(A)(iii): 
Factual findings from a legally authorized investigation in a civ case or against gov in crim

Typically (A)(ii) are more routine and repeated (think regular job) whereas in (A)(iii)- it's more of a larger investigation
Like (A)(ii), not admissible against D in crim case. Technically, (A)(ii) says no crim case (so should also exclude against gov in crime case), but courts interpret (A)(ii) to allow D to offer public records against gov 

Beech Aircraft: dispute about what rule meant for factual findings. Takeaway: rule didn't intend to exclude ultimate opinions as long as based on factual investigation
Trustworthiness requirement – applies to all 803(8)(A)

Trustworthiness requirement: Report is admissible if the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.

Factors to determine trustworthiness: (1) Timeliness of investigation, (2) Special skill or experience of the official conducting the investigation, (3) Whether a hearing was held by the public agency prior to the report being made, and (4) Motivation of public agency for report (anything that would undermine the reasoning here?)

Policy: public records are exception to hearsay b/c Reliable b/c gov’t employees are neutral and make reliable records 
Absence of an Entry in Public Records

FRE 803(10): Testimony that a diligent search failed to disclose a public record or statement [is admissible] if the testimony or certification is admitted to prove that (1) the record or statement does not exist; or (2) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind.

Ex: proving someone had an unregistered firearm - someone will look at firearm registry and say I didn't find this guy's name. This isn't hearsay b/c not assertion in record that says this guy isn't in registration system.

Policy: When people are silent, they usually are not asserting anything, and that is true when they didn’t create a record. So, none of the usual sincerity, narrative, memory, or perception concerns.

15) ​​When Declarant is Unavailable - 804 

What does Unavailable mean

Category 1: Will not Testify

Assertion of privilege: W has to actually assert the privilege (5A, or assert spousal privilege, or doctor-patient) on the stand - not enough for W to say "I will invoke 5A"  

Judge has to decide through FRE 104(a)that the assertion of the privilege is valid.

Not a valid assertion: when a crim D is trying to assert 5A right not to testify and then his own defense wants to offer evidence of previous statement D made at a deposition. Judge might say this isn't a valid assertion of the privilege b/c D is just trying to insulate himself from cross examination and so Judge won't let him do this. 

Refusal to testify/answer – W must assert this on the stand to be considered unavailable

Ex: if judge refuses to recognize a privilege as valid and then W just now decides to refuse to testify (or could be some other reason W refuses to testify on stand)

Category 2: Cannot testify

Lack of memory: must assert on the stand can be unavailable b/c they can’t remember what you’re asking them about (cannot submit a declaration saying they don’t remember)
Exam tip: you can have someone be unavailable under 804 for lack of memory, but still technically be subject to cross-examination for purposes of 801 (See Owen)

Judge cannot just decide they don’t believe W can’t remember (just must take W’s statement as true, can’t weigh credibility)

Death or impairment: sometimes judge will just say lets delay trial until they are better and thus available– but if impairment will last then judge will prob says unavailable

Unless W is dead or impaired, must to be on the witness stand to assert unavailability
Category 3: Cannot get Declarant to court

Absence: tried to get W to court, but just can't get witness to come in -

Rule says you must reasonably try to find them/get them into court

Duty to Depose: finding absent declarant unavailable you need to make reasonable effort to try to get declarant's deposition testimony if the subject of unavailable W’s testimony is relevant to trying to get in dying declaration, declaration against interest, and statement of personal family history
No duty to depose if offering former testimony or if unavailable b/c of category 1 or 2

Exception: 
Unavailability doesn't apply if you procured or wrongfully caused the unavailability. 
Policy: You don't get to benefit from the unavailability you caused and then benefit from their hearsay - we don't want to incentivize bad actors
The question is “did the proponent threaten/intimidate the witness enough to cause the witness be unavailable?” 

it is not enough to show that the witness was threatened because the witness might not have appeared for a different reason (the threat might not have been the direct cause). 

Former Testimony 
804(b)(1)
Testimony that (1) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and (2) is now offered against a party who had – or in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross, or redirect examination.
804(b)(1) is a path for admitting an out of court statement for truth of matter asserted by someone who isn’t a party to the trial (b/c otherwise we would use 801(d)(2)

Exam tip: anytime you are offering someone’s outside court statements for the truth it’s double hearsay b/c transcript of prior testimony is hearsay too (see 803(8)(A)(ii) – it’s court reporters job to write down what people say in court
former testimony and other non-hearsay ways: 801(d)(2)(A): opposing party/direct statements, 613: Prior inconsistent statements (impeachment). 612: Refresh recollection

Policy: necessary, b/c D isn’t available to testify and reliable b/c they already had an opp for a declarant w/ the same motive to be cross-examined

Elements

Statement was given at trial, hearing, or deposition (either at current or a different one)
Includes grand jury hearings 

Statement at prior trial can be crim case and current trial be civ case (and visa-versa) 

Offered against a party who had (or in civil case, whose predecessor had) an opportunity or similar motive to develop it by direct, cross, redirect

Predecessor in interest: Really, anyone with the same motive you have now — if they had the same motive back then, they are your predecessor in interest.
CA Rule: Former testimony rule for civil cases does not include “predecessor in interest” language. - it just says similar motive - but most fed courts have interpreted phrase ‘predecessor in interest” it to be meaningless anyway
If civil case - rule is more liberal b/c it'll allow a predecessor in interest to have had this opportunity and motive to cross

Opportunity or Similar Motive: whether you had the opportunity, not whether you actually seized that opportunity and asked questions at trial #1. 
Factors ( what is the motive of the party now to ask the declarant if she was available (what kind of questions would they want to ask)
Similarity of factual disputes in 2 proceedings

Potential penalties or financial stakes

What type of former proceeding (Stakes are higher in crim cases than civ cases)
# of issues and parties

Trial strategy (can sometimes argue was strategic reason not to develop person's testimony - but courts often don't give this that much weight b/c rule looks at opportunity and motive - not whether you actually seized that opportunity
HYPO: Trial 1 wrongful death case, Sally says Dave ran red light. Sally dies and now trial 2 for criminal manslaughter. Can Sally’s transcript be admissible in Trial 2
Yes. Our present case is crim - and now evidence is offered against Dave. Current motive in present proceeding is for Dave to discredit Sally, show Sally was lying, that Sally was mistaken, bias, etc. In Trial #1, Dave had those same motivations and wanted to ask similar questions along those lines. Thus, Sally’s testimony is admissible here

HYPO: What if Dave was a Fed Ex driver, and now Trial #2 is civ case against Fed Ex?
Now P wants to introduce Sally’s testimony against Fed Ex. Fed Ex might have similar motive to Dave (show that he wasn’t negligent to begin with) However, Fed Ex also has a different motive from Dave ( Fed Ex will want to argue no vicarious liability and that Dave was outside the scope of employment and on a frolic. So Fed Ex will want to ask Sally some questions specifically related to VL that Dave had not motive to ask about.
Not Required for Former testimony
That it be in the same lawsuit ( Can be a four year old action involving different parties

That it be the same issue (as long as the testimony itself is the same)

That cross-examination actually take place ( Just needs to be an opportunity — even if that opportunity wasn’t seized

That the parties are the same: Just the one witness — and that’s only in a criminal case

Dying Declaration

Rule 804(b)(2)

In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
Limited to homicide prosecutions (no other types of crim cases) or civil actions

So either someone has to die or is it’s a civil action

Believes death to be imminent ( subjective test (believe they would about to die) 
Statement concerning the cause or circumstances of impending death: What about deathbed murder confession about killing someone 15 years ago  Not a dying confession b/c not related to cause or circumstances of impending death

However- this could be allowed in under 801 - opposing party statement

Declarant must have personal knowledge: Can’t just make accusations, need actual facts

Policy: if about to die then aren't lying (prof thinks it’s more for about need than reliability)
Ex: Example of dying declaration: When famous singer Selena ran into motel lobby and screamed: "Lock the door! She'll shoot me again." "Yolanda Saldivar in Room 158"

This overheard statement to motel lobby - he can testify to these last words and it's admissible for truth that Yolanda shot Selena


CA rule: dying declaration admissible in ANY crim case (not limited to homicide)+ civ case 
Declaration against Interest

804(b)(3)
Statements against interest: "I haven't paid you the $ I owe you" – 
Policy: we don't say things against our interest unless there is some truth to it and so it’s probably reliable enough 

The statements must be against interest: Williamson v. United States: Rule 804(b)(3)does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory. Each particular hearsay statement offered in FRE 804(b)(3) must be separately parsed and must, itself, be self-inculpatory.
Parsed out means that only the actual portion of the statement that is against your interest is allowed in and the other parts (the parts not against your interest) are redacted b/c this is where the rationale comes from: If I say something against my interest and I believe it then, it's more likely to be true 
In other words, that statements has to be bad for you. If they’re good for you, they’re not against your interest, and thus the rationale of the rule doesn’t apply.
Elements for 804(b)(3) 

Unavailable declarant - and not party offered against b/c then 801 - so it's prob a nonparty

When the statement was made - rule recognizes certain interests it can be against

Declarant's $ or property interest

Could subject declarant to civil/crim liability

Could render invalid a claim held by declarant: Ex: "that's not my bar of gold"

CA Rule 1230: California rule is broader includes statements that carry the “risk of making [the declarant] an object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion.
That the declarant was subjectively aware that the assertion was against her interest at the time they said it

Statement was against interest to an extent that a reasonable person in declarant's position would not have made such a statement unless it was true (aka objectively aware) 
If the current case is a criminal case, and exposes declarant to criminal liability, must be corroborated by evidence of circumstances that indicate its trustworthiness.
D might offer overheard confession of someone else to crime they are charged w/ (Ex: D overhearing someone else say they robbed the bank). We are worried that D will then just put on a parade/or just one W say "I overheard someone else confess to this crime)

Need some other evidence that other person did that robbery 

Corroboration trustworthiness factors

Did declarant already plead guilty? Or is the declarant still exposed to prosecution?

What was the declarant’s motive?

Did the declarant consistently repeat statement?

Who did they make the statement to?

What is the relationship of declarant to the accused?

Declaration of Personal/Family History

804(b)(4)

804(b)(4): Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge, and a statement asserting the family history of another person may be admitted if the declarant was related or intimately associated with the other person’s family.
Forfeiture by Wrongdoing

804(b)(6) –opponent of hearsay is wrongdoer
if you make a declarant unavailable you don't get to benefit from it and you forfeit a hearsay objection to that person’s (whom you made unavailable) out of court statements used for the truth of the matter asserted. Thus, any relevant out-of court statement made by that unavailable declarant is now admissible for its truth
Policy: Fairness – if you make W unavailable you can’t benefit from arguing hearsay

804(a): Proponent of hearsay is wrongdoer

804(a), W is not unavailable b/c the proponent of the hearsay intentionally caused the unavailability. Therefore, the wrongdoer now can’t rely on the exceptions that would allow him as the proponent to admit hearsay 
3 things to prove to say someone forfeits their hearsay objection/exception

Conduct: Engaged in or acquiesced in wrongdoing (Ex: offering plane tickets - assuming the person refuses to testify) (But maybe you make veiled threat and then that doesn’t count)
Intent: They intended by this wrongdoing to procure the unavailability (this is hard to prove)

Cause: The wrongdoing actually caused the declarant to be unavailable

Difficult when you make veiled threat but W decided not to testify for other reasons

Hearsay Residual Exception

807

Hearsay is admitted under 807 if you first prove the statement is:
It’s not admissible via 803 or 804

Have showed judge factually specific reasons why this statement is still trustworthy
Probative, and you need it on this issue where there isn’t much other evidence

You give notice to the other side that you will be offering this piece of evidence

Attacking a Declarant’s Credibility

Rule 806

If a declarant’s hearsay is admitted, you can impeach that declarant in the same way you can impeach a regular W who testified. 

If George testified Sally said gray SUV ran red light, even though Sally never took witness stand, 806 says you can impeach Sally b/c Sally's out of court statement has been offered for the truth so she is effectively serving as W and opposing litigant should be able to offer evidence that undermines sally's credibility.
Allows party to attack by introducing any evidence that would be admissible if the declarant had testified as a witness, including:

Evidence of declarant’s bias, prejudice, or interest in the case

613: to get in prior inconsistent statement you need to give W opp to explain or deny statement, but here declarant is unavailable and thus that's not required here

Rule 602- evidence that the declarant lacks personal knowledge

Rule 608(a)- reputation or opinion evidence, given by a character witness, that the declarant is untruthful

Rule 609- any criminal convictions

Once credibility attacked, the other party may rehabilitate in any way that is allowed with W
Exception: does NOT allow impeachment of a declarant when a party offers the statement for a purpose other than to prove the truth of the matter asserted.

Exception: Does NOT apply to out-of-court statements made or adopted by opposing party, but does apply to statements of an opponent’s agent, spokesperson, or co conspirator

SOME courts (not all) have allowed extrinsic evidence of declarant’s dishonest acts even though Rule 608(b) prohibits such evidence against a live witness-- reasoning that extrinsic evidence may be the only way to reveal a non-testifying declarant’s acts

16) Confrontation Clause

Overview

6th Amendment

In all criminal prosecutions, the accused shall enjoy the right. . . to be confronted with the witnesses against him.
The right is held by the accused — not applicable to evidence introduced by the defendant against the prosecutor.

Policy: ensuring a process that allows a defendant to confront the witnesses who testify against them at trial and test their testimony for reliability.
On Exam: Hearsay is going to be admissible under an exception, but defendant in criminal trial nevertheless objects on grounds that allowing hearsay/evidence in without the witness present and available for cross violated D’s confrontation clause rights. 
Confrontation Clause Rule: testimonial hearsay will violate the CC UNLESS the Declarant is unavailable and D had a prior opportunity for cross-examination/confrontation (Crawford)
Testimonial Statement: 

Statement, declaration, affirmation made for the purpose of establishing/proving some fact made under circumstances which would lead an objective W to reasonably believe that statement would be used at a later trial
Also Includes: Custodial interrogations by law enforcement (see Crawford), prior testimony at preliminary hearing, affidavits, and confessions

Not testimonial: 

business records (unless created in anticipation of litigation)

statements in furtherance of a conspiracy

A defendant’s own statements because there is no 6th Amend right to confront yourself

Statements admitted to prove a point other than the truth of the matter asserted

Crawford v. Washington: C stabs someone. C + his wife, Sylvia, go to police station where C claims Self-defense and S, while being recorded, says victim had hands up w/ no weapon. 
Holding: testimonial – it happened after the events in question. She was interrogated by police at police station where she recognized it would be used at a later trial

[Confrontation Clause is a] procedural, not substantive, guarantee. 

Crawford changes understanding of confrontation clause to be about a procedure for testing evidence for reliability, doesn’t guarantee you get reliable evidence.

Key Crawford Points:

CC applies to the gov’s use of testimonial hearsay statements against a criminal D. 

CC only applies to testimonial hearsay If it’s nontestimonial, then CC doesn’t apply.

CC Clause not applicable if the declarant testifies and is subject to cross.

CC not invoked if the out-of-court statement is not proffered to prove the truth of the matter asserted.

CC permits testimonial hearsay only if the declarant is unavailable, and Defendant had a prior opportunity for cross-exam.

Forfeiture by wrongdoing can, on an equitable basis, extinguish a CC claim.

Primary Purpose Test: 
Statements are testimonial if the primary purpose of the interrogation is to establish or prove past events potentially relevant to later crim prosecution and nontestimonial if the primary purpose of the interrogation is so police can meet an ongoing emergency.
Difference b/w Crawford test and Primary purpose test: Crawford says it must be testimonial for CC to be concerned, and Davis says if you don’t have a statement from the “also includes” list above from Crawford rule, then you use the primary purpose test
Hammon case: Hammon cops reporting to domestic violence report, Hammon says nothing for police to investigate, house looks ruffled up, cops ask what happened, she explains the fight and what happened which is eventually put down in affidavit, guy gets charged for battery, Hammon doesn’t show up. 
Supreme Court held that her statements were testimonial. Abuse was not happening at that exact moment, so not an ongoing emergency (this is actually debatable but court says it was over). A reasonable person would understand that the purpose of the questioning was to establish facts relevant to a criminal investigation

Davis case: Davis charged with violation of domestic no contact order, at trial, woman who had the no contact order failed to appear, prosecution offered transcript of her 911 call, trial judge admitted it under excited utterance. McCottry called 911 when her boyfriend was assaulting her. She was speaking about the events as they were actually happening, and was facing an ongoing emergency, so her statements were nontestimonial.
Call starts during emergency. then she said he left, call continues, and She answers questions about his date of birth. At certain point became testimonial. 
Dissent: Justice Thomas has an idiosyncratic understanding of Confrontation Clause — wants a notary at the bottom of a document. That’s the kind of testimony the Sir Walter Raleigh case was about, and he thinks that’s the only kind of testimony the Confrontation Clause should protect against.
Exam tip: look at whether evidence/statement more like statements in case we’ve read to analogize and decide whether testimonial or not. Differences between Davis and Hammon:

Contemporaneous nature of statements 

Stress of the incidents 

Formality of statements (but a 911 call can evolve into a testimonial statement)
Michigan v. Bryant: Man gets shot, drives to gas station, bleeding of gunshot wound, calls the police, who respond, it’s 25 minutes after he is shot when cops come up to him and say, what happened? He says, “Rick shot me,” and then later he dies. Rick objects to cops’ testimony as hearsay.
Nontestimonial b/c the statement was made to enable the police to meet an ongoing emergency b/c they need to stop Rick, who is still running around with a gun.
Bryant is an example to statement made to police (outside of interrogation) that is nontestimonial b/c it’s related to an on-going urgent matter
17) Opinion Testimony

Lay Opinion
Rule 701: Lay Opinion
Lay opinion: If a W is not testifying as an expert, can give limited opinion testimony:
Rationally based on the witness’s perception;

Not based on scientific, technical, or other specialized knowledge w/in the scope of 702. 

Helpful to the trier of fact such as when they facilitate the presentation of evidence (convenient; efficient; and necessary) (see 704)
Ex: she appeared nervous, it was a sunny day, he looked really tired, the box was heavy (instead of saying the box weighed 50 lbs.)

Lay opinions are not helpful (think opinions that take sides in a dispute – when the underlying thing isn’t something a layperson could know)
1. Ex: D drove negligently or I think it was 2nd degree murder

Rationale: we allow some lay opinion b/c it can be hard to distinguish b/w fact and opinion
704: Lay opinions permitted: rationally based on personal perceptions and not the product of specialized knowledge (aka uncontroversial lay opinion)

Emotional/psychological state of another (angry, nervous, upset, frightened, shocked);

Conventional physical descriptions (tall/short; old/young; strong/weak)

Appearance of objects (size, color, shape, texture);

Speed of moving objects;

Ordinary distances.

Qualifying an Expert
Qualifying an Expert: proponent must demonstrate, by preponderance of evidence, that the W has some specialized knowledge derived from skill, experience, training or education

Can be an expert by experience ( don’t need any formal training
Policy: We want to filter out who can be labeled an expert b/c jury won't know about that topic and we give deference to them.  Also rules are worried about "home-grown experts" influencing juries on their supposed expertise
If proponent of expert, want field expert to be testifying in to be broader because that allows expert more leeway in testifying to their expert knowledge and what they can testify; if opponent, want other side’s expert to be qualified only in a narrow range of expertise.  

After qualification, look at FRE 702
A qualified expert may testify, in the form of an opinion or otherwise, if: 

The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; 

The testimony is based on sufficient facts or data; (see Rule 703)
The testimony is the product of reliable principles and methods; and 

The expert has reliably applied the principles and methods to the facts of the case. 

Aka: the method itself might be reliable, but now the inquiry is whether the method / test was done reliably

Old rule: Frye and General Acceptance Test: The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which is belongs
However: The General acceptance test is hostile to new science b/c the science has to be generally accepted before use in court

Daubert rejected this test for Federal Courts; CA still uses this test and applies to any area of expertise. 

Daubert: New Test: trial judge must ensure that expert testimony is relevant and reliable
Now it’s up to the judge and not just the scientific community to see if the expert is giving reliable testimony (judge is the gatekeeper for reliability)
Daubert Factors: (these are factors and you don’t have to meet all of them)
Whether theory or technique can be and has been tested; 

Whether it had been subjected to peer review and publication;

Known or potential error rates;

Existence of standards and controls; 

General acceptance.

ACN Additional Factors:

(1) Whether testimony is about matters growing naturally and directly out of independent research; (2) Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion; (3) Whether expert has accounted for obvious alternative explanations, (4) Whether expert was as careful as in her regular professional work outside paid litigation consulting; (5) Whether the field of expertise is known to reach reliable results for type of opinion offered by expert.

Permissible Basis of Expert Opinion
Facts or data in the case that the expert has been made aware of [i.e. hearsay] or personally observed. Need not be admissible evidence. 

Rule 703: Experts can rely on inadmissible evidence if of the type reasonably relied on by experts in the field. 

If not of the type reasonably relied on by experts in the field, then it needs to be admissible for the expert to rely on it as the basis for their opinion.

Disclosing basis to jury: 
FRE 705: An expert may state an opinion – and give the reasons for it – without first testifying to underlying facts or data (so don’t need to elicit basis of opinion before asking for expert’s opinion, but likely will still want to elicit opinion first for strategic reasons, i.e. before expert is cross-examined).

FRE 703 – Disclosing Basis to Jury: If the basis of an expert’s opinion is inadmissible evidence [ex: hearsay], it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect 
Policy: reverse 403 (favors exclusion) b/c otherwise it’s a loophole to get in hearsay.

FRE 706: Courts may appoint their own expert (but usually don’t do this). 

CA Rule for Experts: 801
CA Rule: If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:

Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and

Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the W or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion.

General Rule = Reasonable Reliance Test: The proponent of expert testimony must establish that a qualified expert is offering helpful testimony. Proponent must also show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible.

Reasonable reliance test component – is similar to the daubert reliability inquiry – you have to satisfy the judge that the expert relied on the kind of things that this kind of expert usually relies upon (like 703 – what is basis of opinion) – how did they come to their opinion – is it reliable
Kelly-Frye General Acceptance Test (novel method relied upon): If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion.

this general acceptance test for “novel scientific techniques” – so reasonable reliance test for reliability of basis of opinion

18) Privileges
What is a privilege

Overview

A legally recognized protection from duty to provide evidence/answer a q on the stand

Judges determine whether privilege validly invoked – 104(a) preponderance of evidence

When privilege invoked it usually keeps out super probative info jury would want to hear so we are undermining accuracy of judicial proceedings through these privileges - 

Policy: Promote externalities. In service of relationships society thinks are valuable (Ex: promoting full disclosure b/w attorney and client) but not about accuracy

Not just rules of admissibility — they apply at depositions, pre-trial, can apply anywhere depending on the privilege (like Fifth Amendment)

FRE 501: The common law – as interpreted by United States courts in light of reason and experience – governs a claim of privilege. In a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision. 
Attorney Client Privilege
Overview

Applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice.

Policy: Utilitarian: We want clients to tell lawyers the truth so that lawyers can do an effective job representing their clients. Privacy: some communications involve intimate details and privilege protects the disclosure of private information
When does this privilege apply? Any time and forever
Holder of privilege: Client

Elements of ACP

Communications

Can be express of implied: 
Something that was said or an action that was intended to communicate something.

Being drunk is not a communication

Documents on their own are not a communication. A-C is not a safe harbor for incriminating documents.

Often, courts hold that the identity of a client is not a communication, and so the ID of a client themselves is not privileged. Generally, same also goes for the location of a client.
Made in confidence 

Mainly looking at the client’s intent and understanding and whether they knew or should have known they would be overheard – must be effort to keep things private– the unknown/unexpected eavesdropped not going to eliminate the privilege. 

Between attorney and client

Attorney: licensed attorney, or someone you reasonably believed to be an attorney. 

Note: don’t have to be a retained attorney, can be during a consultation

Client: If attorney approaches an eyewitness while investigating issues, that eyewitness’s communication is not privileged

Though maybe covered by work-product doctrine

Privilege extends to non-lawyer employees of law firm if communication relates to legal advice ( can’t put paralegal on stand to testify about things client said to lawyer in confidence

To facilitate legal services 

Must be for attorney to provide legal services. If lawyer is doing something a nonlawyer can do, probably not privileged.  Just because hire a lawyer to do something that anyone else can do doesn’t mean person can receive the benefit of the privilege 
Crime-Fraud Exception: If the lawyer’s services were obtained in order to further a crime or fraud (commit or plan to commit a crime or fraud), there is no ACP. Advice about past wrongdoing does not destroy the privilege. Focus on client’s intent in using the lawyer. 

Corporate Attorney Client Privilege
Upjohn case: Audit revealed EEs of Upjohn had made payments to foreign officials to secure business. These were illegal bribes under U.S. law. Upjohn launched an internal investigation, with general counsel in charge to protect client from legal liability. GC sent out questionnaires and did interviews w/ EEs who were offered/made bribes (these were the key communications and issue) . 
Holding: Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged
Upjohn Factors (for corporation or for gov employees)
Communications made by employees 

Must be EE at time, but doesn’t need to be current EE during trial

To corporate counsel (not just communication from EE1 to EE2)
At the direction of corporate superiors (not always required) 

For the purpose of obtaining legal advice

Regarding matters within the scope of the employee’s duties 

Employee knew the purpose of the communication 

Privilege belongs to the corporation, not to the mid-level managers who actually provided the information.

EXAM TIP: Upjohn actually gave a list of the managers to the government — govt could track them down and ask them if they paid bribes, and mid-level managers couldn’t claim privilege themselves - can ask did you pay a bribe but gov couldn't ask what did you write in the communication b/c that communication is privileged

Work Product Doctrine

WPD protects things a lawyer creates in anticipation of litigation in representing a client

Not limited to communications b/w a lawyer and a client (can be lawyer’s own notes)
Absolute Protection for legal impressions, conclusions, opinions and legal theories

Exception/Qualified protection for facts: other side can get your notes about a W if there is a special need and other side can’t obtain a substantial equivalent w/o undue hardship

Ex: you already questioned a witness and took notes, and then that witness died

Waiver – when do you give up privilege

When there is conduct inconsistent w/ intent to keep the communication confidential

Disclosing the underlying facts to someone else does not constitute waiver — just the communication itself.
Exam tip: Privilege protects communications, not facts
Ex: Kelly told her attorney she committed a hit and run. She then emailed her sister and said she hit someone w/ her car. Here, Kelly didn’t disclose what she said to the attorney, just the underlying fact that she hit someone. It would be a waiver if Kelly said “I told my attorney I did it.”  

502(a) Subject matter Waiver:  

502(a) essentially says if you waive a communication w/ an attorney on purpose the waiver will extend to other undisclosed communication if the waiver was intentional, the disclosed and undisclosed communication or info concern the same subject matter, and they ought in fairness to be considered together. 
502(b) Inadvertent Disclosure

When made in a federal proceeding or to a federal office or agency, the disclosure [of privileged information] does not operate as a waiver in a federal or state proceeding IF:

The disclosure is inadvertent;

The holder of the privilege or protection took reasonable steps to prevent disclosure; and

The holder promptly took reasonable steps to rectify the error.

502(d)
Malpractice or similar claims

A party cannot assert the A/C privilege in legal malpractice, ineffective assistance of counsel, and advice of counsel claims.

CA Policy: “It would be unjust to permit a client to accuse his attorney of a breach of duty and to invoke the privilege to prevent the attorney from bringing forth evidence in defense of the charge”

Doctor Patient Privilege and Psychotherapist Privilege
Doctor-Patient
Confidential communication w/ healthcare professional for getting medical advice

Policy: This relationship is thought to depend on communication to have effective treatment.

Note: there is no federal rule about doctor-patient privilege

CA Rule 994: The patient, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and Dr. 

Patient is the holder of the privilege.

Covers confidential communications. 

The fact that a patient consulted a physician, has been treated, and the number and dates of visits is not covered by the privilege. 

Waiver occurs via disclosure or putting physical condition into issue in litigation. 

Note: this is why DPP is almost always waived 
Ex: if you sue someone for damages about your back hurting – your medical problem is the issue of the litigation and so now the Dr. can’t refuse to disclose what you told them

Psychotherapist Privilege:

applies to communications that a patient makes to a licensed therapist (includes social worker) for the purposes of diagnosis or treatment of a mental or emotional problem
Jaffee Case: Police officer shot someone on job, after that happened, police officer got counseling from a licensed social worker, victim’s family sued for wrongful death and wanted these notes, the officer refused to turn notes over even after judge ordered them to be produced, officer lost case and appealed this issue.

Holding: The need for a psychotherapist privilege is rooted in the imperative need for confidence and trust. Mental health is a more communicative relationship than physical health – depends upon an atmosphere of confidence and trust in which the patient is willing to make a frank and complete disclosure of facts, emotions, memories and fears. Serves public interest because mental health of citizenry is an important public good 

Exceptions:

Voluntary disclosure, consent to disclosure. 

Patient-litigant exception: Making mental or emotional condition part of your claim. 

Dangerous patient exception 

Spousal Privilege

Overview

Policy: grew out of the idea that when people were married, they were one entity and so like 5A. Also the rationale of protecting marriage b/c marriage would tear apart to have people testify against each other

2 types of privileges ( communications v. testimonial privilege

Communication Privilege

Protects against disclosure of confidential communications made b/w spouses 

Law has presumption that communication b/w spouses is confidential

Presence of any 3P will probably overcome that presumption (includes kids)

B/W spouses means something you said while you were married (but don’t have to be married at time of litigation, just must be married when statement was made)

Both spouses have this privilege and can assert it

Exceptions: 
legal proceedings b/w spouses (custody battle)
crime-fraud exception

prosecution for crimes against spouse/children (then that D spouse in a criminal trial can’t assert privilege)

Testimonial Privilege

Doesn’t focus on the confidential communication and it doesn’t matter whether you were married when you made the communication at issue

This is just a protection against having to testify against your current spouse

Inquiry: are you married right now, and if so, then the spouse can refuse to testify against another spouse

The testimonial privilege is only applicable in criminal cases –

CA testimonial privilege is applicable in any proceeding

Exam tip: Testimonial privilege can only be invoked by the testifying spouse. A husband can’t unilaterally prevent his spouse from testifying if she is willing to testify.

Why? If one spouse is willing to testify against the other, relationship in disrepair and privilege serves no purpose. Also worried about power imbalance and forcing someone to marry you so that they can’t testify
Empowers a prosecutor b/c they can cut a deal w/ the spouse to testify

Note: H can still assert communications privilege, but a H would not prevent his wife who is willing to testify off the stand entirely. 
Exceptions

Legal proceeding btw spouses

Prosecution for crimes against spouse or children

Sham or dead marriages – just using marriage for testimonial privilege 

Exam tip: testimonial privilege – can we force spouse to take stand

Communication privilege – what can they talk about 

Takeaway Wife can take stand if she wants but she can’t testify as to confidential things husband told her while married

