Evidence (Goldman) – Spring 2022 Outline
Overview
Overarching Concepts

	Rule of limited admissibility (a/k/a rule of multiple admissibility)

· Just because a piece of evidence offered in inadmissible related to a particular point, that does not mean it is inadmissible related to proving a different point


	Offer of proof

· Situation – attorney attempts to offer evidence. Opposing counsel objects and judge sustains. Attorney should make an “offer of proof.”

· Offer of proof – a statement that describes the evidence and why it is relevant to the case. 

· Purpose – if the judge continues to sustain the objection after the offer of proof, then, if the Ct. App. decides to reverse the judge’s decision on appeal the Ct. App. must take whatever the attorney described as the truth.


	Arguing admissibility based on second, independent purpose on appeal not raise at trial
· Proponent of evidence cannot offer evidence for one purpose at trial; then argue it is admissible for a different purpose not used during trial on appeal
· Prohibited situation
· Proponent offers evidence for one purpose to which opposition objects; proponent argues against objection based on the purpose for which it offers the evidence. 
· On appeal, proponent correctly argues that evidence should have been admissible for a second, independent purpose not raised during trial.

· Reason – had trial court understood the second, independent purpose at trial, trial court may have: 
· (1) Decided that is should still be excluded based on FRE 403 / CEC 352
· Thus, the issue on appeal would be different; OR
· (2) Admitted the evidence and used a limiting instruction

· Now later on appeal, no opportunity for limiting instruction to prevent jury from misusing the evidence


	Personal knowledge requirement for testimony – FRE 602; CEC 702

· A witness’s testimony is inadmissible unless the witness has personal knowledge of the matter

· Where challenged by non-proponent – personal knowledge must be shown before the witness can testify

· Personal knowledge can be shown by any otherwise admissible evidence – including the witness’s own testimony


Relevancy

· In discussion of evidence, relevant = probative
Threshold Question to All Problems
	FRE 402 / CEC 350, 351

	· No evidence is admissible, except relevant evidence

· All relevant evidence is admissible 

· EXCEPT as otherwise provided by statute (or in the U.S. Const. or other court rules), 

	OPERATION
· Since only relevant evidence is admissible; a threshold question exists for all issues to confirm the evidence is relevant before moving forward


Conceptualizing the Class

· Since all relevant evidence is admissible; EXCEPT as otherwise provided by statute

· This entire semester will be looking at the exceptions provided by statute
Meaning of Relevance
	FRE 401 – Relevant Evidence

	Evidence is relevant if:
· (a) It has a tendency to make a fact more or less probable than it would be without the evidence; and

· (b) The fact is of consequence in determining the action

	NOTE

· CEC 210 - essentially the same – explicitly includes evidence relevant to the credibility of a witness or hearsay declarant


	Conceptualizing relevancy
· All that needs to happen is a slight shift to make a fact more or less probable

· Consider a scale – if you put a feather on the scale; all that is needs is a small movement


· Knapp v. State
· Knapp testified on his own behalf to show he appropriately used self-defense when he shot the Marshal of Hagerstown. Stated in court that he had heard from someone else the Marshal had clubbed an old man to death (i.e., self-defense is based on reasonable belief of the actor).
· In rebuttal, State attempted to have a doctor testify the old man in question died of alcoholism, not a beating from the Marshal.

· Knapp’s counsel objected on the basis of relevance

· HELD – trial court appropriately overruled Knapp’s counsel’s objection.
· By showing the old man died of other causes, it makes it less probable Knapp actually heard what he said he heard

· Doctor’s testimony puts a feather (or arguably more) on the side that makes Knapp’s statement less probable
Probative Value (a/k/a legal relevancy)
	FRE 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time
	CEC 352 – Discretion of court to exclude evidence

	Court may exclude relevant evidence IF:

· Its probative value is substantially outweighed by the danger of one or more of the following:

· Unfair prejudice

· Confusing the issues

· Misleading the jury

· Undue delay

· Wasting time

· Needlessly presenting cumulative evidence
	Court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will:

· (a) necessitate undue consumption of time

· (b) create substantial danger of: 

· undue prejudice

· confusion of the issues

· misleading the jury

	Applied

· To use FRE 403 / CEC 352, must argue the danger of misuse outweighs the evidence’s relevancy to the case


People v. Collins

· Evidence exists that a heterosexual couple, both of whom were blonde, committed some crime and drove off in a green convertible.

· Prosecution wants to have a statistics professor explain the probability to the jury of a blonde couple being in a certain location while driving a green convertible.
· Ultimately, explanation was that the chance was 1 in 12 million based on some backwards math . . .

· HELD – evidence was surely relevant as demonstrating 1 in 12 million had the potential to make it more likely it was the couple charged; however, introduction of all the numbers had the potential for the jury to overweight it

· As such . . . trial court was appropriately within its discretion to keep it out. 
Norfolk Ry. v. Henderson

· Two year old child was playing by some R.R. tracks. A train approaches. From 1,000 yards, the people operating the train cannot tell it is a kid. By the time they finally realize it is a kid, they are 300 yards away, not enough time to stop. The train hits the kid, killing him.
· At trial

· P puts on evidence establishing a person from 900 yards can tell a child is there. 

· D objects on the grounds that the conditions under which a person determined a sighting at 900 yards were vastly different than a train in operation. 

· Also, the people are being asked to tell from what distance they know there is a child present, i.e., they already know there is a child there.
· Trial court allows the evidence

· Should the trial court have admitted this evidence?
· Analysis
· The admissibility of evidence is governed by its relevancy – the limitation on relevancy is FRE 403 / CEC 352 – i.e., will its probative value be outweighed by its prejudicial impact.
· Relevant?

· This is probably relevant – it made it more likely that 300 yards was too close (which demonstrates train driver’s negligence); definitely doesn’t make it less likely – i.e., it is a feather on the scale that produces slight movement
· Prejudicial impact?

· Arguable 
· Inadmissible - Could say jury will over value this evidence given how different the “study” P did to get 900 yards is from the actual circumstances. 

· Inadmissible - Could say it will be too time consuming to appropriately qualify all the difference between P’s “study” and the real circumstances.
· Admissible – Could say it is within the capacity of a lay juror to compare and contrast the scenarios, so it is necessary.
Similar Happenings / Absence of Similar Happenings
· NOTE – both are highly discretionary
Similar Happenings
	Situation

· Party attempts to introduce evidence that something has occurred before

· Thus – b/c it has occurred before it is more likely to have occurred in this case

	Standard for admissibility
· “Substantial identity” of material factors of the alleged defective condition


Robitaille v. Netoco
· P attended D’s theatre – while there, P tripped on bunched carpet. P alleges that tacks holding the carpet down were loose. P wants to introduce evidence that two weeks prior, two people had fallen on bunched carpet in the same spot and their fall was attributable to loose tacks.
· Argument against admission – should be kept out, P failed to demonstrate substantial identity. Meaning – P did not show tacks in both cases were same brand, did not show carpet had been tacked down in the same way in both instances, etc. identical
· Argument for admission – should be allowed in as situations were substantially similar. Meaning – P showed it was a similar spot and that the carpet was bunched in a similar way. P could argue that standard is not “identical” as this would be impossible to meet. 
Absence of Similar Happenings

	Situation

· Party attempts to introduce evidence that something has not occurred before
· Thus – b/c it has not occurred, it is less likely to have occurred in this case

	Standard for admissibility
· Conditions must be static – i.e., not susceptible to change
· Danger must not be obvious

· Number of times it has not occurred must be large


Rathbun v. Humphrey Co.

· P rides a roller coaster at D’s amusement park. P is hit in the face by branches – sues D for negligent operation of the ride. D wants to introduce evidence that no one has ever been hit before. Shows that 2,000 people had ridden that day without issue.
· Argument against admission – conditions aren’t static. Trees grow. Possible that this one grew such that it finally dinged someone.
· Argument for admission – a tree does not drastically grow during the course of one day; danger was not immediately obvious; a significant number of people had already ridden that day with no issue. 
Opinion

	Lay witness (a/k/a non-expert)
	Cannot give opinions
· Meaning – limited to testifying about facts observed; cannot draw conclusions based on facts observed

· Policy – lay juror can draw conclusions just as well as non-expert witness, let trier of fact draw conclusions

	Expert witness
	So long as they are qualified – can give opinions


Lay witness – FRE 701 / CEC 800
	FRE 701 / CEC 800 – Lay witness testimony

	IF – witness is not testifying as an expert
THEN – testimony in the form of an opinion is limited to one that is:

· (a) R/P - rationally based on the witness’s perception

· (b) Helpful – helpful to clearly understanding the witness’s testimony
· (b) (FRE only) Helpful – helpful to determining a fact in issue
· (c) (FRE only) Not tech. – not based on scientific, technical, or other specialized knowledge within the scope of FRE 702

	NOTE – FRE / CEC are essentially the same 


Commonwealth v. Holden

· Holden was arrested for murder. Tells detective he has an alibi – with Jones at the time of the crime. Holden gets taken before Jones. While Jones is being questioned, a detective sees what he thinks is Holden winking at Jones. At trial, prosecutor asks Jones what he thought Holden’s wink meant.

· HELD - the answer calls for a lay witness to give an opinion; Jones cannot read Holden’s mind, should not let him speculate. Essentially, Jones would have to give his opinion on what Holden was thinking while winking.
Collectivizing the facts

	“Collectivizing the facts” – common phrases that are actually an opinion but are used to best describe a situation

· Collectivizing the facts is a quasi-exception to rule against lay witnesses giving opinion testimony

	BE CAREFUL – do not push the bounds of good taste in collectivizing the facts
· Admissible - In an area where the speed limit is 65 mph . . . “I was traveling at 60 mph and saw them zoom by me. They were speeding.”

· Fine – court should allow a lay witness to state this opinion

· Inadmissible – “I saw them drive by going 104 mph.”

· Not fine – court should demand an explanation of how the person knows with so much specificity that it was 104 mph.

	NOTE – lawyer may have to connect what the witness says to something in the witness’s life to justify why they know about what they are “collectivizing” on
· Witness - “The woman looked like she was pregnant.”

· Opposition counsel – “Objection. Conclusory.”

· Attorney – “How did you know she was pregnant?”
· Witness – “She looked like my wife 6 months before the birth of my son.”


	Things courts allow people to collectivize the facts about

	Matters of taste and smell
	“It smelled like gunpowder.”

	Another’s emotions
	“She seemed nervous.”

	Vehicular speed
	See above

	Voice identification when speaker is not present
	“That was Sam. I’ve known Sam for 10 years and would recognize his voice anywhere.”

	Witness’s own intent
	“I was planning to cross the street.”

	Authenticity of another’s handwriting
	“That’s my wife’s signature.”

	Another’s irrational conduct
	“He was acting all crazy!”

	Intoxication
	“That man was drunk!”


Expert witness

Meaning of “expert”
· Expert – 702 – person with special knowledge, skill, experience, training, or education (“KSETE”) who’s testimony:

· Subsec. (b) – (d) - is based on reliable methods and sufficient underlying facts; and 
· Subsec. (a) – will help the trier of fact to understand the evidence or determine a fact in issue

· No distinction between “scientific” v. “non-scientific” expert – all experts (Kumho Tire Co., Ltd. v. Carmichael)
Procedure for Expert Testimony
Qualification

· (1) Threshold decision (Daubert v. Merrell Dow Pharmaceuticals, Inc.)
· Outside the presence of the jury, the expert is “qualified”

· Side presenting the expert demonstrates their “expertness”

· Opposing party can then cross-examine to rebut “expertness”
· Trial judge makes a threshold decision on whether the expert will be permitted to testify as an expert – i.e., give its opinion or draw conclusions outside the capabilities of a lay juror
· (2) Testimony
· Before the jury, the expert is again “qualified”
· Side presenting the expert again demonstrates their “expertness”
· Opposing party again cross-examines to cast doubt on “expertness”
· (*) Stipulation
· Generally – both sides can agree to something that will be considered as true during trial
· I.e., stipulate that for purposes of trial, X will be considered true

· Opposing party can “stipulate” that a witness is an expert
· Purpose – opposing party wants to avoid jury hearing the excellent resume of the opposition’s expert qualifications

· Side presenting expert is not required to accept stipulation
· Purpose – case will ultimately be a battle of the experts, jury should understand how qualified this sides expert is

· However – court may require a party to accept a stipulation for time saving purposes if the stipulation proves everything the party would demonstrate through evidence (e.g., in this case, if stipulation proves qualifications of expert that the expert otherwise would have had to answer questions about)
Standard for trial judge’s threshold decision

· Non-exclusive list of factors to determine whether an expert’s testimony is reliable:
· (1) Re-testability of the expert’s findings

· (2) Whether methods used by expert are peer reviewed

· (3) Whether the methods used by the expert are generally accepted in their field

· (4) Error rates in studies conducted

· (5) Standards used to reach findings and whether those standards were followed
· From Daubert – a/k/a Daubert Factors

Appellate review of trial judge’s threshold decision
· Abuse of discretion standard (General Electric Co. v. Joiner) – appellate court might not have reached the same conclusion; however, trial judge was not necessary wrong based on the record at trial
· NOTE – this is different than “de novo” – i.e., appellate court reaches its own conclusion on the record independent of the trial court 
Nits related to expert testimony

· (*) While facts and data do not necessarily need to be admitted into evidence, expert must describe the data and methods on which their opinion, inference, or conclusion is based

· Meaning – 702(c) requires using reliable principles and methods; 702(b) requires the principles and methods to be based on sufficient facts and data. 703 says the facts and data don’t necessarily need to be admissible or admitted into evidence; however, expert still must “show their work.”

· (*) Opinions, inferences, or conclusions must depend on special KSETE that is outside the ordinary experience of lay jurors

· Meaning – if no special KSETE is required such that a lay fact finder could reach the conclusion on their own, we will let the fact finder do so

· (*) Must testify to a reasonable degree of certainty regarding its opinion, inference, or conclusion

· Meaning – expert must opine on degrees of possibility. “Yeah, that is possible” is an insufficient answer for an expert to give.
Case example

Kumho Tire Co., Ltd. v. Carmichael
· Carmichael was driving an auto. with Kumho tires when a tire blew out causing an accident that killed one passenger and injured several others. Issue at trial – whether tire blowout was due to manufacturing defects or operator error. Carmichael wanted to have Carlson testify as an expert. Carlson claimed he could distinguish between a manufacturing defect and operator error based on a post hoc review of the blow out. Kumho moved to excluded Carlson’s testimony on grounds it was based on unreliable methods.
· HELD – methods were unreliable. Carlson was not permitted to give opinion testimony as an expert. Dist. Ct. judge did not abuse its discretion by excluding the testimony.
· Methods used by Carlson were not generally accepted – they were based on Carlson’s own theories. They had not been peer reviewed.
· Further, there were no factors outside those identified by the court in Daubert that pointed towards admitting Carlson’s testimony. 
	Practice pointer
· An expert witness can be asked a hypothetical question – a hypothetical question is an excellent was for an attorney to summarize all the evidence in their case in the middle of trial then have the expert “opine” on the conclusion they want.

· “Assuming A, B, . . ., and F, in your opinion would you say . . .?”


Expert testimony rules
	**NOTE – CEC is the same as FRE, as such rule language is omitted

	FRE 702 – Testimony by experts (authorization for opinion)

	A witness who is qualified as an expert by KSETE 

· May testify in the form of an opinion or otherwise
· IF:

· (a) the expert’s KSETE will help the trier of fact to understand the evidence or to determine a fact in issue; AND

· (b) the testimony is based on sufficient facts or data; AND
· (c) the testimony is the product of reliable principles and methods; AND

· (d) the expert has reliably applied the principles and methods to the facts of the case


	FRE 703 – Basis of opinion testimony by experts

	An expert may base an opinion on facts or data in the case that the expert has been made aware of or personal observed. 
Admission of facts of data used by the expert
· IF – experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject

· THEN – the facts or data need not be admissible for the opinion to be admitted

· HOWEVER – 

· IF – the facts or data would otherwise be inadmissible

· THEN – the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.


	FRE 705 – Disclosure of facts or data underlying expert opinions

	Unless the court orders otherwise - 
· An expert may state an opinion – and give reasons for it – without first testifying to the underlying facts or data.
· But the expert may be required to disclose those facts or data on cross-examination. 

	(CEC only) Cross-examination limitation 

· IF – witness is testifying in the form of an opinion as an expert
· THEN – they cannot be cross-examined about the content or tenor of any scientific, technical, or professional publication unless:
· (1) The excerpt referred to it in reaching their conclusion

· (2) The publication was admitted into evidence
· (3) The publication has been established as a reliable authority


Expert Rules Explained

· How trial judge should use rules in reaching threshold decision
· Step 1 – Is the expert qualified – FRE 702

· Step 2 – Confirmation of data – confirm the data relied on by the expert is appropriate – FRE 703

· 703 – Three ways to inform an expert – i.e., be made aware of or personal observe
· (1) First-hand observation – e.g., treating physician

· (2) Second-hand data review outside court – e.g., before a physician renders an opinion reviews X-ray results 

· (3) Presentation at trial (second-hand data review in court) – e.g., attorney asks expert to opine based on a hypothetical given to it; expert opines after hearing the testimony of others

· Mixing 703 and 705
· Information (i.e., facts or data) on which the expert bases its opinion does not have to be entered into evidence so long as - 
· The materials are those reasonably relied on by an expert in that field in forming an opinion or inference (see Lilley v. Dow Chemical)
· All that is required - the expert look at the materials – i.e., be made aware of or personal observe
Lilley v. Dow Chemical – materials must be those reasonably relied on by experts in that field
· Widow of veteran brings a wrongful death suit against Dow related to her deceased husband’s death having been caused by exposure to Agent Orange. Widow’s counsel turned over their expert’s opinion report on cause of death pre-trial. Before trial begins, Dow moves for SJ.
· HELD – SJ granted for Dow, widow lacks admissible evidence on cause of death.
· Expert qualified – 702 – yes, was qualified.
· (a) Testimony would have been helpful as the specialized training would have allowed the expert to speak to the cause of death.

· (b), (c), and (d) are all met. Expert was planning on using animal testing studies to show the effects of Agent Orange which is commonly accepted.

· Basis of opinion – 703 – bad basis for opinion, no basis for reasonable reliance 
· Expert’s main basis for opinion was discussion of symptoms deceased was experiencing with the widow. 
· Other experts in the field would not base professional opinions on these facts or data - i.e., mainly unverified hearsay
· Meaning – the way the expert was “made aware” was not a method an expert in the field would reasonably rely on

· Thus – expert’s testimony is inadmissible leaving the widow with no case.
Criminal Exclusive – Prohibition against opinions on mental state
	FRE 704(b) / Cal. Penal Code § 29 – Restricting expert testimony on mental state

	· In a criminal case
· An expert witness must not 

· State an opinion about whether the D did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. 
· Those matters are for the trier of fact alone


Subsequent Remedial Measures
	FRE 407 / CEC 1511 – Subsequent remedial measures

	· WHEN – measures are taken that would have made an earlier injury or harm less likely to occur

· THEN – evidence of the subsequent measure is not admissible to prove -
· Negligence;
· Culpable conduct;
· A defect in a product or its design; or

· A need for a warning or instruction

· BUT – the court may admit this evidence for another purpose - such as –

· (*) Impeachment; or

· (*) Where disputed – proving ownership, control, or the feasibility of precautionary measures

	CEC Differences
· (1) No prohibition against demonstrating (i) a defect in a product or its design; or (ii) a need for a warning or instruction
· (2) No express statement that the evidence may be admitted for another purpose
· HOWEVER - the rule of limited admissibility would not preclude the evidence being admitted for another purpose


Public policy for rule
· Included is to allow for fixing known issues – i.e., not discourage fixing known issues over fear of the remedial measure being used against the party at trial. 
Rule exception / application of rule of limited admissibility

Daggett v. Atchinson, Topeka, and Santa Fe Railway Co. – Daggett’s pregnant wife was killed at a R.R. crossing. Daggett brings action against Railway for negligence. 
· At the time of the accident, Railway had speed limit set at 90 mph near the crossing and the crossing was marked with a wig-wag signal.
· Post-accident, Railway reduced speed to 50 mph and changed the type of signal. 

· Speed limit
· On cross-examination of the train engineer, Daggett’s counsel confused the engineer by switching the tense of his questions quickly and had the engineer testify the current speed limit was 90 mph. Counsel later introduced evidence that it was actually now 50 mph.
· Signal
· On cross-examination of the Railway signal manager, Daggett’s counsel had signal engineer state the wig-wag signal was a perfectly safe option. Later had counsel admit Cal. Pub. Utils. Comm. updated its safety guidance to require non-wig-wag signals. 
· HELD in response to Railway counsel’s objection to both sets of questions

· Rule of limited admissibility allows for the evidence to have been permitted for impeachment purposes
· Railway counsel’s only option was to request a limiting instruction at trial.
How combat subsequent remedial measure being admissible under rule of limited admissibility
· Best arg. – “extrinsic public policy” – argue evidence should be excluded for the public policy reason stated within the face of the rule
· Other arg. – FRE 403 / CEC 352 – argue probative value is substantially outweighed by prejudicial impact
· I.e., it is impossible to “un-ring the bell.”

	Minimum step
· Request a limiting instruction
· e.g., instruction to limit jury’s consideration of the subsequent remedial measure specifically for impeaching the witness 


CEC 1511 and Strict Product Liability
	CEC 1511 allows for the admission of evidence of a subsequent remedial measure in a product liability action


SPL Substantive Law

A D is liable in strict product liability where:
· (1) The D (a) is in the business of selling; (b) products for use or consumption; and (c) the product is expected to and does reach the consumer without substantial change
· (2) The product is in a defective condition – manufacturing defect, design defect (CET / RUT), or comes with an inadequate warning
· (3) The defect results in physical injury to the user or harm to the user’s property.

Why CEC 1511 allows for admission in SPL cases

· CEC only prevents subsequent remedial measures from being admissible to prove negligence or culpable conduct (no product or design defects)
· SPL does not require demonstrating either negligence of culpable conduct 
· “Culpable conduct” is not broad enough to capture a subsequent remedial measure in a SPL case
· Given the nature of SPL, i.e., the potential for massive damages, no company acting rationally will avoid remedial measures for any reason. 
· So . . . public policy reason for exclusion does not apply.
Ault v. Int’l Harvester

· P was riding in a SUV-type auto. manufactured by Int’l Harvester. P lost control, the vehicle careened off a cliff into a canyon, and P was severely injury. 

· P’s suit against Int’l Harvester included a SPL claim. At trial, P attempted to demonstrate the gear box was made from a metal not strong enough to withstand vehicle operation, and that P lost control due to the gear box breaking. P introduced evidence that post incident, Int’l Harvester changed the gear box from aluminum to iron. 

· HELD – evidence admissible for the reasoning. 
Settlement, Compromise, Pleas
Settlement, Compromise – FRE 408, 409; CEC 1152
	FRE 408 – Compromise offers and negotiations

	‘(a) Prohibited uses
· Evidence of the following is not admissible—on behalf of any party 

· To:

· Either prove or disprove the validity or amount of a disputed claim; or

· Impeach by a prior inconsistent statement or a contradiction

· [The following]
· (1) Offering, accepting, or promising to offer or accept valuable consideration in compromise OR attempting to compromise the claim; and
· (2) Conduct or a statement made during compromise negotiations about the claim

· EXCEPT – (*) when offered in a criminal case; and (*) when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority
‘(b) Exceptions

· The court may admit this evidence for another purpose – such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution

	Interpreting the rule
· 408(a) “on behalf of any party”
· This means a party cannot attempt to admit its own offer to settle or compromise
· Reason – doing so could reveal the opposition’s conduct in a prejudicial way
· 408(b) exception
· Exception of efforts to obstruct a criminal investigation or prosecution

· Offers / negotiations to “buy off” an investigator, the prosecution, or a prosecution witness are admissible to prove a claim or impeach a witness
· 408(a)(2) exception
· Covers introduction in a later criminal case of statements or conduct during compromise negotiations related to civil disputes by a gov’t agency
· e.g., admissions of fault in a civil SEC securities fraud investigation are admissible against the declarant in a criminal action for mail fraud 


	FRE 409 – Offers to pay medical and similar expenses

	· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury


	FRE 411 / CEC 1155 – Liability insurance

	· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully.

· (FRE only) BUT – the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.

	Reasoning for the rule

· Society wants to incentivize people to be insured
· Want to avoid a jury rendering a larger settlement than they otherwise would as a result of knowing insurance is available


	CEC 1152 – Offers to compromise ((b) is skipped)

	‘(a) [Prohibited uses]
· Evidence that a person has, in compromise or from humanitarian motives, 
· offered or promised money or any other thing, act, or service; or

· negotiated for the same 
· to another who has sustained or will sustain . . . loss or damage, 
· Is inadmissible to prove his or her liability for the loss or damage or any part of it
‘(c) [Exceptions]
· This section does not affect the admissibility of evidence of any of the following:

· (1) Partial satisfaction of an asserted claim or demand without questioning its validity when such evidence is offered to prove the validity of the claim
· (2) A debtor’s payment or promise to pay all or part of its preexisting debt when such evidence is offered to prove the creation of a new duty on his or her part or a revival of its preexisting duty


Policy for rule
· Offer of settlement are inadmissible as they do not always demonstrate acceptance of fault 

· Party may wish to settle to avoid time and expense of trial – even if they were not at fault
· Society wants to encourage frequent offers to settle

· I.e., do not want to preclude an offer on grounds it will be used against the party later

FRE v. CEC – Similarities and Differences
	
	FRE
	CEC

	Settlement or compromise offers
	Inadmissible - 408
	Inadmissible - 1152

	Admissions made during offers to settlement or compromise
	Inadmissible - 408
	Inadmissible - 1152

	Payment / offers to pay medical expenses not made during an offer to settle or compromise
	Inadmissible - 409
	Admissible – not excluded by 1152

· Unless made out of humanitarian motives

	Admissions made during offers to pay medical expense not made during an offer to settle or compromise
	Admissible – not excluded by 409
	Admissible – not excluded by 1152

· Unless made out of humanitarian motives


Example
Owner of Beverly Hills mansion hires gardener for the day from Home Depot. Gardener is hurt while working, falls off homeowner’s ladder. Homeowner takes gardener to hospital.
	
	FRE
	CEC

	Payment of medical expenses - If homeowner offer to and does pay for hospital bill
	Inadmissible – 409
· Evidence of payment is inadmissible
	Likely inadmissible – 1152
· Evidence of payment is inadmissible so long as there is no question payment was based on humanitarian motives

	Admission during payment of medical expenses – If during trip to the hospital homeowner says, “It is all my fault. I should not have told you to use the ladder. I will pay the hospital bill.”
	Admissible - 409 
· Nothing in 409 says that the admission of liability is inadmissible.
	Likely inadmissible – 1152
· Admission is inadmissible so long as offer to pay is based on humanitarian motive.

	Admission during payment of medical expenses with offer to settle – If during trip to the hospital homeowner says, “It is all my fault. I should not have told you to use the ladder. I will pay the hospital bill. I am also willing to pay to avoid a lawsuit.”

	Inadmissible – 408 / 409
· Evidence of payment is inadmissible under 409

· Evidence of admission with the offer of settlement is inadmissible under 408(a)(2)
	Evidence of payment – likely inadmissible – 1152.
· Inadmissible so long as offer to pay is based on humanitarian motive.

Evidence of admission – inadmissible - 1152

	NOTE – on exam, there will be no parsing whether something is for humanitarian motives


Pleas

	FRE 410 / CEC 1153 – Inadmissibility of pleas, plea discussions and related statements

	‘(a) Prohibited uses
· In a civil or criminal case, evidence of the following is not admissible against the D who made the plea or participated in the plea discussions:

· (1) A guilty plea that was later withdrawn

· (2) A nolo contendere plea

· (3) A statement made during a proceeding on either of those pleas under the Federal Rules of Crim. Pro. 11 or comparable statute

· (4) A statement made during plea discussions with an attorney for prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.

‘(b) Exceptions – omitted, not covered in class


Hearsay
Introduction / Definition

	Hearsay
	FRE 801(c) / CEC 1200(a) - A statement that:

· (1) the declarant does not make while testifying at the current trial or hearing; AND

· (2) a party offers in evidence to prove the truth of the matter asserted in the statement

	
	Plain English

· Out of court statements are not allowed IF: 

· The credibility of the out of court declarant is an issue in

· The importance of the statement to the trial; AND

· The reason it was being offered


	Rule against hearsay
	FRE 802
· Hearsay is not admissible 

· Unless any of the following provides otherwise:

· A federal statute; 

· These rules; or 

· Other rules prescribed by the S.C.

	
	CEC 1200(b) – Except as provided by law, hearsay evidence is inadmissible.


· Supposedly – all exceptions come from the prosecution needing to offer evidence, usually testimony, to prove their case
Theory of hearsay evidence

· Where an assertion is offered to prove something is true – the adversarial system wants the person offering the assertion to be available for cross examination.
· Explained - there is a difference between: 
· Having someone describe how the declarant looked when speaking
· Having the actual declarant speak before the trier of fact then having the declarant cross-examined before the trier of fact
Examples of hearsay
Making an out of court “statement”
· Canadian Beef – Canadian PM ate a “very public lunch” of Alberta beef to combat the Mad Cow scare.
· If offered to prove the Canadian PM thinks Alberta beef is safe, it is hearsay. 

· The “statement” – eating the beef publicly – was done outside of court.

·  Cashier Larry – Larry works the cashier at his job. 
· If Larry’s position is offered to prove that he is an honest person (i.e., only an honest person can work around a company’s money), it is not hearsay.
· The boss’s out of court statement is not being offered to prove anything related to the boss or Larry’s employment, it is offered to prove something about Larry’s character.

· If Larry’s position is offered to prove that his boss thinks he is honest, this is hearsay. 

· Out of court statement is that the boss put Larry on register where only honest people work the register.

· Prove the truth of this matter – offer that the boss put Larry on register. 
· Court would want a cross-examination opportunity with Larry’s boss to question him about the conduct.

Machines and animals

	Machines and Animals – Excluded from definition of hearsay 
· Machines and animals do not make “statements” = they assert nothing.

· I.e., conduct of an animal or output from a machine cannot be offered to prove what it asserts as there is nothing asserted 

	Key for hearsay – the statement must be dependent on a human thought such that we could ask the person who had the thought about it while that person is on the stand




· Animal - if a dog trained to sniff drugs barks at a suitcase, the defense cannot raise a hearsay objection where someone present testifies “the dog barked at suitcase X.” 
· However . . .
· The trainer of the dog could be cross examined to cast doubt on the dog’s proficiency.
· Evidence could be put on to establish the dog barks at everything
· Machines – there are signs on the 10 that display the time to downtown – e.g., 10 min. to downtown.
· IF – the boards are set based on a computer algorithm; THEN – they are not based on human thought and the time they show cannot be objected to based on hearsay
· IF – the boards are set by a person watching a traffic camera; THEN – they are based on human thought and the time they show could properly be objected to on the basis of hearsay
· Machines (City of Webster Grove v. Quick) – Quick was caught speeding in Webster Grove. The officer who cited Quick testified as to what the radar gun read. Quick’s counsel objected on grounds the machine’s reading was hearsay.
· HELD – the machine’s reading is not hearsay; thus, there is no hearsay in the testimony to object to. 
Prove the truth of the matter asserted

State v. English
· English’s wife was murdered. Post murder, Locke, after being arrested in the presence of 3 police officers confesses to the killing. Locke subsequently skips town and is not heard from again. English was later arrested and charged with the murder. 
· At trial, English defends by offering testimony about Locke’s confession. 

· HELD – Locke’s confession is inadmissible hearsay. 

· Locke’s out of court statement was being offered by the defense to prove the truth of what it asserts – i.e., it asserts that Locke did in fact commit the murder - it was being offered to prove the truth of that matter. 

· Not an admission because the statement was not offered against the opponent. 

· Couldn’t have been a declaration against penal interest since that rule did not exist at the time. 

Not hearsay
	The following are not exemptions or exceptions to hearsay; they are just straight up not hearsay.

	· Fact that words were spoken / an out of court exchange took place
	· Independent legal significance

	· Circumstantial state of mind
	· Effect on the listener


Fact that words were spoken / an out of court exchange took place
Explained
· The content of what was said does not matter 

· What matters is that words were spoken at all / the conversation took place
Estate of Murdock 
· A couple gets married - each their second marriage. They have their wills refreshed. Wills say that whichever survives the other gets the estate, then it passes to that person’s children. 

· Couple is involved in a plane crash. When Sheriff arrives, wife is decapitated. Sheriff hears the husband whisper, “I am dead.”

· At a trial over whose children get the estate, when Sheriff testifies to what husband said, wife’s children’s counsel objects based on hearsay. 

· HELD – overruled. The husband’s statement is not hearsay. 
· The matter asserted in the husband’s statement is that he is dead. The husband’s statement is not being offered to prove what he said is true.
· It is being offered to prove the husband can perform a function of the living – speech – at all. 
U.S. v. Rhodes

· Rhodes, member of U.S. Army, was court martialed for violation of U.S. espionage law. At trial, U.S. was required to prove that Rhodes had been in contact with USSR.
· Hayhanen was known to be Soviet Secret Police living on a farm in upstate N.Y. Hayhanen received a message from Moscow stating Rhodes had agreed to “fully cooperate with the USSR” along with other information about Rhodes. Hayhanen stored the message in a hollowed out bolt on his farm and the U.S. seized it in a raid.
· At trial, U.S. produced the documents found in the bolt to demonstrate Rhodes had been in contact with the USSR. Rhodes’ counsel objected documents were hearsay.
· HELD

· Documents are not offered to prove that Rhodes agreed to “fully cooperate.” Offer as evidence that Rhodes had been in contact with Moscow. Thus, they are admissible.
· Note
· Court did not do this in the case; however, they should have redacted the content of the documents as part of admitting them into evidence.
· Rhodes’ counsel could have objected to the specific content being admissible on a FRE 403 / CEC 352 objection – i.e., not relevant as prejudicial impact outweighs probative value.
Circumstantial state of mind

Situation
· Person 1 makes an out of court assertion to Person 2
· Based on the assertion, Person 2 might reasonably perceive something about its own circumstances

· The out of court assertion is offered on the issue of Person 2’s perception
Explained

· The content of the assertion does not matter

· What matters is Person 2’s perception based on that assertion
Subramanian v. Public Prosecutor 
· In Malaysia, having ammo. for unauthorized purposes is a crime punishable by death. Subramanian was found wounded with a waist belt full of ammo. Subramanian has no reason to have the ammo.
· At trial, Subramanian defends by attempting to prove terrorists made him take it under duress. To prove duress, required to prove that Subramanian reasonably believed terrorists would harm him.
· Subramanian testified to what the terrorists said to him threatening to hurt him. Trial judge excluded this testimony.
· HELD – overruled. The terrorist’s statements are not hearsay. 

· Subramanian is not offering the statements to prove the content of what the terrorists actually said. 

· Subramanian is offering the statements to show his belief he could be harmed was reasonable. 
Independent legal significance

· Words which constitute an act to which substantive law attaches legal significance
· They are out of court statements; however, since there is independent legal significant to the statements, they are admissible as not hearsay 

· Examples: contract formation; content of wills; posting a sign for adverse possession
Hanson v. Johnson

· P owned and leased a farm – under the lease, P was to receive 2/5th the crop grown by the Tenant.
· Tenant mortgaged its 3/5th of the crop to Bank to get money for equipment. Bank foreclosed on Tenant after Tenant had harvested its corn crop into 5 corn cribs that stood next to one another. Bank seized all 5 cribs and sold them to Johnson.
· P sued Bank and Johnson for return of property it rightfully owned. At trial, P testified that Tenant said to him, “P, those two on the right end are yours” while pointing to specific cribs.
· HELD

· Tenant’s out of court statement is assertive. It is also offered to prove the truth of the matter that it asserts.
· However – the out of court statement is words that accompany action, and they describe the purpose of that action. 
· Thus – we consider those words part of that action and deem them “not hearsay.”
Will dispute

· Now Deceased tells his attorney to include “I leave Blackacre to my favorite niece, Alice” in his will.
· If language in will is uncertain, and the now Deceased’s statement is offered to prove the what the Deceased as testator included in his will, it is admissible. 
Effect on the listener

· A person’s words or conduct is relevant because of the (legal) effect they have on the listener
Safeway Stores, Inc. v. Combs
· Combs was shopping in Safeway - stepped in ketchup, slipped and fell. Combs sues on grounds Safeway was negligent in failing to warn shoppers of the ketchup spill.
· At trial, Safeway defends by putting on testimony from a witness who was present. Witness attempted to testify that, as Combs was approaching the ketchup, the store manager, while carrying a mop, yelled “Lady, please don’t step in that ketchup.” 

· Combs counsel objected to witness’s testimony as hearsay; trial court excluded it. 
· HELD

· For negligence in failing to warn, must demonstrate that no warning was given.
· Testimony should have been admissible as it has the legal effect of warning Combs of impending danger.
Assumption of risk and the Mechanic

· Passenger and driver are standing around a vehicle at a service station. Mechanic tells the driver, “those tires look dangerously low on air.” Passenger and driver re-enter the vehicle. Vehicle wrecks soon after due to the tires being low on air. Passenger dues driver.
· Driver defends by attempting to prove the passenger knew of the issue and rode anyway by testifying to the mechanic’s statement. 

· HELD

· Mechanic’s statement should be admissible because it serves as notice to the passenger of the risk.
Witness Available or Unavailable – Exemptions / Exceptions
	Exemp. / Excep.
	FRE
	CEC

	Admission
	801(d)(2) – Admissions (exemption)
	1220-1224 - Admissions

	Prior identification
	801(d)(1)(C) – Prior identification
	1238 – Prior identification

	Present sense impression
	803(1) – Present sense impression (exception)
	1241 – Contemporaneous statement (limited to declarant’s own conduct)

	Excited utterance
	803(2) – Excited utterance (exception)
	1240 – Spontaneous statement

	State of mind
	803(3) – Then-existing mental, emotional, or physical condition (exception)
	1250-1252 – Statements of mental of physical state

	Medical diagnosis or treatment
	803(4) – Statement made for medical diagnosis or treatment (exception)
	

	Past recollection recorded
	803(5) – Recorded Recollection
(exception)
	1237 – Past recollection recorded

	Present recollection refreshed
(NOTE – not related to hearsay)
	612 – Writing used to refresh a witness’s memory
	771 – Production of writing used to refresh memory

	Business records / absence of records
	803(6) – Records of regularly conducted activity / 803(7) – Absence of a record of a regularly conducted activity
(exception)
	1271 – Business records / 1272 – Absence of entry in business records

	Public records
	803(8) – Public records
(exception)
	1280 – Record by public employee

	Ancient documents
	803(16) – Statements in ancient documents
	1331 – Recitals in ancient writing


Admissions - FRE 801(d)(2) / CEC 1220-1224 
	Type of admission
	FRE
	CEC

	Admission of the party
	801(d)(2)(A)
	1220

	Adoptive admission
	801(d)(2)(B)
	1221

	Admission by authorized person
	801(d)(2)(C)
	1222

	Agent / employee admission
	801(d)(2)(D)
	1224

	Co-conspirator admission
	801(d)(2)(E)
	1223


	Policy behind admissions

· Estoppel theory – cannot say something out of court then try to avoid it in court on grounds it is hearsay
· Consider – party that made / is responsible for the statement will be in court and can testify to provide context or explanation


	NOTE – No such thing as a admission against interest. 

· There are “admissions” / “declarations against interest” – they are separate things.


Admission of the party – 801(d)(2)(A) / CEC 1220
	FRE 801(d)(2)(A) / CEC 1220 – Admission of the party

	A statement that meets the following conditions is not hearsay

· (2) An opposing party’s statement – the statement is offered against an opposing party and:

· (A) was made by the party in an individual or representative capacity

	CEC 1220 is the same


No first-hand knowledge requirement
· For an admission to be admissible, the declarant does not have to have first-hand knowledge

**

· IF – declarant makes an out of court statement repeating something another party told them
· AND – declarant fails to make it clear they are repeating something someone else said
· THEN – admission rule allows the statement to be admissible as if it was the party’s own 
· Consider - to the out of court listener, it was the party’s own statement
· NOTE – where declarant makes clear it is repeating something, it is a multiple hearsay problem
Reed v. McCord

· D, a factory owner, who was not present at the time of the incident, hears from an employee that P was killed by a piece of machinery in D’s factory when a safety mechanism failed to engage itself. D was called before the coroner and asked about P’s death – repeated what his employee had told him as if he had seen it, i.e., failed to make clear he was repeating something told to him. At trial, the coroner was called to testify what D had said during the interview.
· HELD – D’s out of court statement to the coroner is admissible as an admission. 
· Had D made clear to the coroner that D was repeating something another had told them it would be a multiple hearsay issue; however, they did not make this clear.
Adoptive admission – 801(d)(2)(B) / CEC 1221

	FRE 801(d)(2)(B) / CEC 1221 – Adoptive admission

	A statement that meets the following conditions is not hearsay

· (2) An opposing party’s statement – the statement is offered against an opposing party and:

· (B) is one the party manifested that it adopted or believe to be true

	CEC 1221 is the same

· Technically – 1221 also includes that the party adopts the statement “with knowledge of the content thereof” – however, this was not a point discussed as a differentiator during lecture


Adoptive admission explained 
· WHEN - a person, in response to a statement or conduct of another, 
· is silent

· speaks in a way that manifests they agree

· engages in conduct that manifests they agree
· AND - it would be normal AND reasonable for the person to have corrected or challenged the statement or conduct of the other if they disagreed or believed it was incorrect
U.S. v. Alker – adoption by silence
· Alker, the executor of Hurst’s estate, i.e., a fiduciary, was charged with willful attempt to evade estate tax. The day after Hurst’s death, Alker and Hurst’s four beneficiaries met in Hurst’s office. Alker took seven envelopes of cash from Hurst’s safe – this cash was never reported on the estate’s tax return.
· At trial, U.S. sought to prove the amount taken from Hurst’s safe. Had beneficiary Roth testify as follows: while Alker was taking the envelopes out of the safe Alker said, “$500 an envelope.”  Another beneficiary Carpenter then said, “no $5k an envelope” to which Alker did not reply and kept working.
· HELD

· Alker, by failing to correct Carpenter, adopted Carpenter’s statement. Alker was a fiduciary of the estate. Theoretically, a reasonable fiduciary would want to correct such a statement if it was incorrect in fulfilling its obligations to correctly wind up the estate’s affairs. 
Pawlowski v. Eskofski (facts change from actual case) – not reasonable to have expected a response
· P sustained injuries while riding in D’s auto. when tire blew out. At trial, P offered the following testimony from D’s friend who had helped D change its tire earlier the day of the accident to demonstrate D knew or should have known its tire was unsafe for driving. 
· D’s friend – tire change happened at a gas station. D had used the gas station’s air pump to fill his tire. A man using the air pump next to D had a tire gauge. Man offered to check D’s changed tire’s air pressure. After doing so, man said “the tire has 38 pounds in it; however, given how poor that tire looks, at 38 pounds I think it will blow soon.” D responded “we’ll chance it.”
· HELD – D’s statement to the man is not admissible as an adopted admission of D’s knowledge of the tire being poor. 
· (1) Purely on the facts, statement does not show that D agrees with the man, so this is arguably not D admitting anything – i.e., “we’ll chance it” could have been D disagreeing with the man’s statement.

· (2) It was not reasonable / normal social protocol to expect D to disagree with this stranger at the service station – thus, not an adoptive admission. 
Admission by authorized person – 801(d)(2)(C) / CEC 1222
	FRE 801(d)(2)(C)
	CEC 1222

	A statement that meets the following conditions is not hearsay

· (2) An opposing party’s statement – the statement is offered against an opposing party and:

· (C) was made by a person whom the party authorized to make a statement on the subject
The statement must be considered but does not by itself establish the declarant’s authority under (C).
	Evidence of a statement is not made inadmissible by the hearsay rule:

IF – 

· (a) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; AND 
· (b) The evidence is offered either:

· After admission of evidence sufficient to sustain a finding of such authority; or

· In the court’s discretion as to the order of proof, subject to admission of such evidence.

	FRE v. CEC difference
· FRE – the authorization is, in part but not whole, self-executing

· The statement can be used in part to justify the declarant has authority to speak for the party against whom the statement is offered 
· Authority cannot be demonstrated solely based on the declarant’s statements – but statement can be part of the evidentiary foundation for authority
· NOTE – authority exists where there is “the statement +” – meaning within the discretion of the federal judge, only a small additional amount is required
· This could be as small as the circumstances under which the statement was said
· CEC – the authorization is in no part self-executing

· The statement cannot be used to justify that the declarant has authority to speak for the party against whom the statement is offered


Authorized to make a statement on the subject

· FRE and CEC require the party speaking to be authorized to speak on the subject 
· I.e., not just authorized to speak; also requires authorization for the subject
· Authorizations can be implied; however, there are some grey areas

· For grey areas, statements from agents / employees are frequently clearly admissible under Agent / employee admission
Agent / employee admission – 801(d)(2)(D) / CEC 1224

	FRE 801(d)(2)(D)
	CEC 1224 (restated rule)

	A statement that meets the following conditions is not hearsay

· (2) An opposing party’s statement – the statement is offered against an opposing party and:

· (D) was made by the party’s agent or employee on a matter within the scope of that relationship AND while it existed
The statement must be considered but does not by itself establish the existence or scope of the relationship under (D).

NOTE – like Admission by authorized party
· The agency / employment relationship and its scope is, in part but not whole, self-executing
	(*) Agent / employer is potentially liable
· IF - the agent / employee could have theoretically been liable b/c it had a duty or responsibility
· AND – the principal / employer could be found responsible under respondeat superior
· THEN – the statements that expose the agent / employee to liability can be admitted against the principal / employer

(**) Agent / employer potentially has a claim

· IF – the principle / employer is attempting to assert a claim in a civil action

· AND – the agent / employee’s breach of duty is bars or diminishes the chances of that claim being brought successfully

· THEN – the statements of the agent / employee that establish that breach of duty can be admitted against the principal / employer

	Despite differences in wording, CEC 1224 operates like FRE 801(d)(2)(D)
FRE v. CEC differences 
· Continuity of relationship
· FRE requires relationship be ongoing; no ongoing requirement under CEC
· Purpose – FRE requiring continuity of relationship prevents a disgruntled employee from sabotaging their former employer
NOTE – establishing the agency / employment relationship is not enumerated within the Cal. rule; however, it still exists by virtue of the principal / employer being bound by the agent / employee’s conduct


Authority to speak within the scope of the agency / employment relationship
· Authority to speak can be express or implied

· Express – lawyer’s contract with client may say, “represent at trial”

· Implied – corporation’s BoDs could schedule a press conference for the CEO to speak at
Rudzinski v. Warner Theatres, Inc.

· Warner Theatres’ lobby has three sets of doors on its front. While leaving the last movie, Rudzinski walks towards left doors. An usher says, “middle door please.” Rudzinski changes course towards center doors, slips on a puddle and is knocked out.
· At trial, Rudzinski testified that when she comes to, she saw a janitor mopping up liquid and heard an usher say to the janitor, “Now you come when it’s too late, after someone falls. Why didn’t you come 30 min. ago when I called you?” Rudzinski said the janitor did not respond. 
· Warner’s counsel challenges admission of the statements on grounds they were outside the scope of usher’s duties.
· HELD (result is arguable) – Usher’s statements are inadmissible.

· There is a difference between doing an act and talking about it. 
· Calling the janitor may have been inside the scope of the usher’s employment; however, commenting on the manner in which the janitor performed was outside the scope of the usher’s employment.  
· ALTERNATIVE – Rudzinski should have argued (1) the janitor has responsibility for maintaining the lobby; and (2) it’s silence in response to the usher was an adoption by admission – i.e., it would have been reasonable for the janitor to rebut the contention they were derelict in their duty by arriving 30 min. late if they had not been so notified.
Co-conspirator admission – 801(d)(2)(E) / CEC 1223

	FRE 801(d)(2)(E)
	CEC 1223

	‘(d) Statements that are not hearsay

A statement that meets the following conditions is not hearsay

· (2) An opposing party’s statement – the statement is offered against an opposing party and:

· (E) was made by the party’s co-conspirator during and in furtherance of the conspiracy

The statement must be considered but does not by itself establish the existence of the conspiracy or participation in it under (E).
	Evidence of a statement is not made inadmissible by the hearsay rule:

IF – 

· (a) The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the object of that conspiracy;

· (b) The statement was made prior to or during the time the party was participating in that conspiracy; and

· (c) The evidence is offered either:

· After admission of evidence sufficient to sustain a finding of the facts specified in subdiv (a) and (b); or

· In the court’s discretion as to the order of proof, subject to admission of such evidence.

	FRE v. CEC difference – same as for Admission by authorized party

· FRE – the fact that (1) the parties are co-conspirators; AND (2) the statement is made in furtherance of the conspiracy is, in part but not whole, self-executing

· CEC – the fact that (1) the parties are co-conspirators; AND (2) the statement is made in furtherance of the conspiracy is in no part self-executing


Admissions example

Mahlandt v. Wild Canid Survival, Poos
· Mr. Poos works for Wild Canid as the director of education. Poos visits schools with animals. Poos was keeping a wolf, Sophie, chained to a post in a fenced in portion of his yard.

· Daniel Mahlandt, a child, lived across the street from Poos. Daniel left his house to get an egg from one of the houses adjacent to the Poos’ house. When he went by the Poos’ yard, he went under the fence.

· Daniel then screamed. Poos’ son, Clark, then exited the Poos’ house and saw Daniel near the fence with large scrapes on his back and legs. Sophie was standing over Daniel. Daniel was taken to the hospital for his injuries. 

· When Mr. Poos arrived home, Clark told him what happened specifically saying “Sophie got Danny.” Mr. Poos then went to Wild Canid’s office to find the CEO, Sexton. Sexton was out so Mr. Poos left a note on his door saying, “Sophie bit a child in my backyard.” Later, Poos found Sexton and told him what happened stating, “Sophie bit my neighbor’s child today.”

· A week later, the Wild Canid BoDs met to discuss the legal aspects of Sophie biting the child. The Mahlandt’s obtained the board’s meeting minutes. 

Evaluation

· What evidence can Mahlandt’s offer against Mr. Poos?
· The note / statements to Sexton – both are admissions, FRE 801(d)(2)(A). It does not matter that Poos lacks first-hand knowledge. Both would be offered against him and he made them in his individual capacity.
· BoDs’ meeting minutes – inadmissible. 
· Adoptive admission – FRE 801(d)(2)(B) – Poos has not indicated he manifests what the BoDs said as truth. 
· Admission by authorized person – FRE 801(d)(2)(C) – Poos has not expressly or impliedly authorized the BoDs to speak for him regarding what happened at his house.
· Agent admission – FRE 801(d)(2)(D) – nothing indicates the BoDs are Poos’ agent.
· What evidence can Mahlandt’s offer against Wild Canid?
· The note / statements to Sexton – admissible as employee admissions.
· Adoptive admission – FRE 801(d)(2)(B) – the BoDs have not indicated in their meeting minutes that Poos’ statements were true; however, this is a possibility.
· Admission by authorized person – FRE 801(d)(2)(C) – Poos has not been authorized by the BoDs to speak on the biting.
· Employee admission – FRE 801(d)(2)(D) – (*) Poos is an employee (established through Poos having access to Wild Canid’s offices); (*) it is within the scope of Poos’ employment to keep and report on the wolf (established through Wild Canid not firing Poos when they found out he had the wolf at his house); and (for FRE) Poos continues to be an employee. 
· BoDs’ meeting minutes – admissible as admissions by authorized persons.
· Admission by authorized persons – (*) BoDs have authority to speak for the corp. (established from notes officially taken during the meeting). 
Prior Identifications – FRE 801(d)(1)(C) / CEC 1238

	FRE 801(d)(1)(C) – Prior Identifications
	CEC 1238 - Prior Identification

	‘(d) Statements that are not hearsay

A statement that meets the following conditions is not hearsay:

· (1) A declarant-witness’s prior statement – The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

· (C) identifies a person as someone the declarant perceived earlier.
	Evidence of a statement 
· previously made by a witness 
· is not made inadmissible by the hearsay rule 
· if the statement would have been admissible if made by him while testifying and:

· (a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence;

· (b) The statement was made at a time when the crime or other occurrence was fresh in the witness’ memory; and
· (c) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.




Hit list – prior identification (FRE / CEC difference)

	FRE 801(d)(1)(C)
	CEC 1238

	· (1) Declarant testifies and is subject to cross-examination about it making the prior ID statement

· (2) Statement IDs someone declarant perceived earlier
	· (1) Declarant testifies (i) it made the ID; and (ii) its ID was a true reflection of its opinion at the time
· (2) Statement of ID was near the time of the crime or other occurrence
· (3) Statement IDs someone declarant perceived earlier


FRE v. CEC similarity

· Neither FRE nor CEC include a requirement that declarant not remember the ID well enough at trial

· I.e., in past recollection recorded, a requirement is that declarant cannot remember the event well enough to adequately testify at trial, no such requirement here.
FRE v. CEC differences

· (1) FRE no time requirement v. CEC time requirement

· FRE lacks a timing boundary

· CEC requires the ID be “near” the time of the crime or other occurrence 

· How difference comes up
· Discretion of trial judge – under CEC, could exclude ID based on it being too far after event

· (2) FRE no true reflect v. CEC requires true reflection
· FRE does not require testimony from the declarant about if the ID was accurate

· CEC requires declarant to affirmatively testify ID was a true reflection of its opinion when made

· How difference comes up 

· Limited instances where declarant cannot remember making the ID

U.S. v. Owens – true reflection difference between FRE v. CEC
· Foster, a corrections officer, was attacked and beaten with a metal pipe at prison. Hospitalized for more than 1 month. While in hospital, FBI comes to visit – Foster is unable to ID his attacker. FBI comes to visit again – Foster names Owens and picks his picture out of a stack. 
· At trial, Foster testified that he clearly remembered ID’ing Owens as his attacker in the interview with Mansfield. On cross-examination, admitted (i) he was attacked from behind so did not have a clear view of his attacker; and (ii) did not remember receiving any visitors at the hospital besides Mansfield (despite their being several). 
· Analysis
· FRE – admissible.

· (1) Foster testified and was subject to cross-examination about his prior ID statement; (2) statement IDs someone Foster earlier perceived.
· CEC – inadmissible. 

· (1) Foster did testify that he made the ID, but cannot testify the ID was a true reflection of his belief at the time, said he could not remember; (2) Foster’s statement was arguably not near the time of occurrence (especially give his memory issues); (3) statement IDs someone Foster earlier perceived.
Prior Statements

· See below under “Impeaching a Witness”

· Inconsistent Statements – 801(d)(1)(A) / CEC 770, 1235
· Consistent Statements – 801(d)(1)(B) / CEC 791, 1236
FRE 803(1) Present sense impression / CEC 1241 Contemporaneous statement
	FRE 803(1) – Present sense impression

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(1) Present sense impression

· A statement describing or explaining an event or condition

· Made while or immediately after the declarant perceived it


	CEC 1241 – Contemporaneous statement

	Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
· (a) Is offered to explain, qualify, or make understandable conduct of the declarant; AND
· (b) Was made while the declarant was engaged in such conduct

	NOTE – Cal. does not have a present sense impression.
· CEC 1241 is not the same as FRE 803(1) – CEC 1241 specifically relates to the declarant’s own conduct
· CEC 1241 is much more narrow than FRE 803(1)

· (*) Must be description of what declarant is doing
· (*) Declarant must be presently engaged in the conduct at the time


FRE 803(1) v. CEC 1241 – Explanation of difference

D shoots a hole in P’s lawn mower with an AR-15 permanently breaking it. P brings an action against D alleging trespass and conversion of the lawn mower. At trial, P offers the testimony of Nick Neighbor who was on his porch with his roommate Keith when D walked by with the gun. Nick testifies that when he saw D walk by he turned to Keith and said, “look, that man has an AR-15.”
· FRE 803(1) – admissible as a present sense impression – describing a condition while Nick, the declarant, was perceiving it.
· CEC 1241 – inadmissible as a contemporaneous statement – D walking by is not Nick’s conduct.

· If Nick has said to Keith, “I am looking at that man,” it would be admissible as a contemporaneous statement. 
· However, anything related to the conduct of D that Nick is observing is not admissible under CEC 1241.
CEC 1241 – How this comes up
· Where the out of court declarant is narrating their own presently occurring conduct, their statement is not inadmissible hearsay. 

· Example – in surgery, Dr. says, “I am now cutting the appendix.”

Text message and phone calls
· A party not present when the out of court declarant speaks could later offer the FRE 803(1) present sense impression / CEC 1241 contemporaneous statement
· Example - Jeffrey is on the Metro Red Line. Texts Sam, “I am standing next to a Marilyn Manson look alike who is holding a lighter to the end of a clear tube with white rocks inside of it.” 

· Under FRE 803(1), Sam could later testify as to the content of the text message. 

· Note, under CEC 1241, Sam could only testify that Jeffrey was standing on the Metro given requirement that it is a description of the declarant’s own conduct. 
Timing – how long is too long

	Application

· Applies to (*) FRE 803(1) present sense impression; and (*) FRE 803(2) excited utterance / CEC 1240 spontaneous statement

· Does not apply to CEC 1241 contemporaneous statement
· For CEC 1241, statement must occur “while” declarant was engaged in the conduct

	Theory

· Immediacy / stress of the situation is what prevents fabrication

· Where the statement occurs too long after the event, there is no longer an off the cuff remark / stress. 

· The statement lacks the element of theoretical truthfulness it once had and should not be admitted

	Applied
· Timing must not be long enough for a witness to have fabricated the event / for the stress to have worn off
· Cestero v. Ferrara – woman in a car crash. She and another driver both thought they had a green light. Woman is in terrible pain and passes out shortly after paramedics arrive. Sometime later, wakes up. Doctor takes her statement – she said she was stopped at a red light then when it turned green, she entered the intersection.
· HELD – admissible. The time she was unconscious does not factor into the time lapse since she would not have had a chance to fabricate a statement while unconscious. 
· Admissible b/c it does not violate they theory of why these statements are admissible. 

**

· Practically – courts tend to be lenient with the timing requirement


FRE 803(2) Excited utterance / CEC 1240 Spontaneous statement
	FRE 803(2) – Excited utterance
	CEC 1240 – Spontaneous statement

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
‘(2) Excited utterance
· A statement relating to a starting event or condition
· Made while the declarant was under the stress of excitement that it caused
	Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
· (a) Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; AND
· (b) Was made spontaneously while the declarant was under the stress of excitement caused by such perception


	Short-hand

	· (1) Startling event or condition
· (2) Declarant currently under stress cause by startling event or condition; AND
· (3) Statement about startling event or condition


Underlying theory – Excited utterance / Spontaneous statement

· Statement about event or condition is sincere since person is under stress while stating it
· The stress precludes a person from reflecting and fabricating the event or condition
· Note – an excited utterance is potentially more reliable than regular testimony since there is no chance of memory fading
Admissible statement limited to one concerning the event or condition

· MUST be a statement about the specific exciting event / condition

· CANNOT be any statement made while excited
Timing – how long is too long

· See above under present sense impression
Broadness – who can be the out of court declarant?
· Very broad exception - Allows for statements from the anonymous to be admissible – could even be from a person in a crowd
Excited utterance / Spontaneous statement example
Drunk driving story

· State v. D – drunk driving case. Officer 1 and Officer 2 arrive on scene of the crash. Officer 1 starts speaking to Witness Wanda who was in the car at fault – Wanda says she was driving. Anonymous Bystander approaches Officer 2, says, “(1) the woman is lying; (2) the man was driving; (3) he staggered out of the car drunk; and (4) man is now passed out under that tree over there.” Anonymous Bystander quickly wanders off, cops don’t get its name. 
· State offers Officer 2’s testimony about what Anonymous Bystander said against D.
· Analysis
· D’s counsel should object that Anonymous Bystander’s statement was too long after the event to be an excited utterance.
· If the State rebuts that the exciting event was not the crash, but Wanda lying to Officer 1, D’s counsel should agree that is fine 
· However, if that is the case, since the admissible bit is limited to what caused the excitement, all that is admissible is Anonymous’s statement “(1) the woman is lying” as that is the exciting event
FRE 803(3) Then-existing mental, emotional, or physical condition / CEC 1250-1252 Statements of Mental or Physical State
	WARNING – some statements that look like state of mind are not actually hearsay.
· Difference = circumstantial evidence of declarant’s state of mind v. direct assertions of the declarant’s state of mind
· Circumstantial evidence – non-hearsay, not offered to prove the truth of the matter asserted

· Direct assertions – hearsay as offered to prove declarant’s state of mind; however, admissible hearsay
Example

· Circumstantial evidence - said out of court - “He’s the worst person in the world.”

· If offered to prove he is actually the worst – inadmissible hearsay.
· If offered to prove declarant’s state of mind regarding the person – not hearsay
· Not offered to prove the truth of the matter asserted.

· Direct assertion - said out of court – “I hate him.”

· If offered to prove the declarant’s state of mind regarding the person – hearsay

· However, admissible under exception for proving the person’s state of mind


FRE 803(3) / CEC 1250 - Then-existing state of mind
	FRE 803(3) – Then-existing mental, emotional, or physical condition

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(3) Then-existing mental, emotional, or physical condition
· A statement of the declarant’s

· Then-existing state of mind (such as motive, intent, or plan); or
· Emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health)

· BUT – not including

· A statement of memory or belief to prove the fact remembered or believed

· UNLESS it relates to the validity or terms of the declarant’s will.


	CEC 1250, 1252 – Statement of declarant’s then existing mental or physical state; trustworthiness

	1250 – Then-existing mental or physical state
‘(a) Subject to 1252, evidence of a statement of the declarant’s then-existing
· State of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health)
· Is not made inadmissible by the hearsay rule when:

· (1) The evidence is offered to prove the declarant’s state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or
· (2) The evidence is offered to prove or explain acts or conduct of the declarant.
‘(b) This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed. 

1252 – Trustworthiness
· Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.


	NOTE – applies to both present and future events


Explanation of then-existing state of mind

· Impossible to read a person’s mind

· When a person’s state of mind is “relevant”, must look to outward manifestations
· Best outward manifestations are the person’s statements
When state of mind is “relevant”
· Declarant’s state of mind, emotion, or physical sensation is at issue
· Stowe v. Gilrain – claim for alienation of affection, requires proving loving marriage originally then failed marriage after another intervened. 
· To prove wife’s emotions on day she moved out – “Sean made me realize you’re despicable.” 
· Prove or explain acts or conduct of the declarant
· People v. Durp – murder trial for killing of Brum on LLS campus, Durp’s defense – I was elsewhere and Carlton, another probable suspect, was on campus that morning. 
· To prove Carlton’s whereabouts, Durp introduces text sent from Carlton to wife stating “I’m heading to campus on the train.”
Hillmon Rule (and Alcade expansion)
	· Hillmon rule - a declarant’s statement of intent can be used to prove the declarant acted in accord with its intention

· Alcade expansion – a declarant’s statement of intent can also be used as circumstantial evidence to prove a declarant’s companion acted in accord with a mutual plan demonstrated by the declarant’s statement of intent 


Mutual Life Insurance v. Wife Hillmon
· After the finding of a dead body, Wife Hillmon brings an action against Mutual Life for distribution of the death benefit of a life insurance policy held by Husband Hillmon. Mutual Life attempts to defend by proving body is Mr. Walters, not Husband Hillmon.
· To so prove, Mutual Life offers letters written by Walters to his fiancé. Letters state Walters’s intent to travel to a location that would require him passing by the location where the body was found.
· HELD - letters should be admissible despite being hearsay.

· Walters’s state of mind is an independent factual issue as his intent to travel by this location corroborates other evidence demonstrating he was in that location.
People v. Frank Alcade (Cal. 1944) (but note FRE also follows this rule)
· Sunday later afternoon, Ms. Curtis tells her roommates, “Frank and I are going for dinner.” Monday, Ms. Curtis’s body is found. At trial, as part of demonstrating Ms. Curtis and Frank Alcade were together on Sunday night, the People offer Ms. Curtis’s statements – i.e., offer Ms. Curtis’s statements of intent to demonstrate she acted on her intent thus placing Ms. Curtis and Frank Alcade together.

· Alcade’s argument on appeal – Ms. Cutis’s statements of intent can be used to show her own action; however, cannot be used to demonstrate Alcade’s actions as well. 
· HELD – Ms. Curtis’s statement of intent is admissible to demonstrate she and Alcade were together, thus they acted in accord with a mutual plan demonstrated by Ms. Curtis’s intent. 
Statement of memory or belief not included

· A statement of memory or belief is not admissible to prove a fact remembered or believed  

· Why this came up for decision
· Hillmon says a statement of a person’s state of mind proving intent to do something can be evidence of the person actually having done the thing they intended to do. 
· If this is so, isn’t memory also a state of mind? Thus, can memory demonstrate that something remembered took place?
· Answer = NO! Memory or belief of a fact is not admissible to prove that fact.
· Example - A and B are at the train station. A is on the phone. B, casually listening, hears A say, “I saw X shoot Y.” A’s statement is based on A’s memory. If memory was admissible to prove the event remembered took place, the Gov’t could call B as a witness to testify to what B heard A say. There would be no need to call A as a witness such that the defense could cross-examine A as to what they saw.
· Shepard v. U.S. – on the issue of if Dr. Shepard poisoned Wife Shepard, Wife’s statement to nurse, “Dr. Shepard poisoned me.”
· “Dr. Shepard poisoned me” is a statement of Wife’s belief.

· Cannot be admitted to prove that Dr. Shepard actually did poison Wife.
Prior state of mind - CEC 1251 (Cal. only)
	CEC only – not included in FRE


Situation / issue
	Time - - ->

- - -> State of mind occurs - - -> Statement about state of mind is given

	Why FRE excludes / CEC heavily limits
· A broad hearsay exception admitting statements about prior state of mind when that state of mind is at issue would be ripe for abuse
· If a person could introduce its prior beliefs to justify a course of action taken, there would be rampant temptation to lie, lie, lie. 


CEC 1251 - Rule

	CEC 1251 – Statement of declarant’s previously existing mental or physical state

	Subject to 1252, evidence of a statement of 
· the declarant’s state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) 
· at a time prior to the statement is not made inadmissible by the hearsay rule if:
· (a) The declarant is unavailable as a witness; and

· (b) 
· The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action; and 
· The evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.

	Hitlist for admissibility

· (1) 1251(a) - Declarant is unavailable (see CEC 240)
· (2) 1251(b) (part 1) – Declarant’s state of mind is at issue
· (2) 1251(b) (part 2) – The evidence of declarant’s statement about prior state of mind is only offered for the purpose of proving state of mind


Example
Capitol Records, Driver v. Peterson

· Daryl Limo Driver, employed by Capitol Records, leaves Hollywood headed to LAX for a pickup. Boss at Capitol testifies that it told D to take the 101 to the 405. D took Fountain across to the 5 and planned to take the 110 to the 105 to LAX. D had a bad wreck with Peterson at the 5 / 110 interchange in downtown.

· Ten days after the wreck while D was in the hospital, D remarked about the crash. Said that he only took the route through downtown “because I believed it would be faster than the 405 at that time of day.” D later goes into a coma.
· Issue at trial – why D took the route D did. 

· If D went through downtown for personal reasons = independent journey, Capitol is not liable for Peterson’s injuries.

· If D went through downtown on a mere deviation = Capitol could be held J&S liable as D was within the scope of his employment. 

· FRE - inadmissible
· D’s statement is inadmissible because it relates to a past belief, not then-existing state of mind (see that it says “believed”).
· CEC – inadmissible under 1250; admissible under 1251
· Inadmissible under 1250 for the same reason as above.
· Admissible under 1251 – however, see the additional requirements.
· (1) 1251(a) – D is unavailable as D is in a coma – i.e., at trial D has an infirmity keeping him from testifying.
· (2) 1251(b) – D’s state of mind at the time of the decision is at issue in the action
· (3) 1251(b) – D’s state of mind is only offered to prove anything apart from his state of mind.

Why FRE makes inadmissible and CEC only includes in narrow instances 
· In Capitol Records example, D, upon instruction from counsel about the use of his statement, would always, always, always state he “believed it would be faster.”

· THUS – state of mind must normally be “then-existing” to avoid post hoc crafting of response.

FRE 803(4) Medical diagnosis or treatment / CEC 1250-1252 Statement of Mental or Physical State
	FRE 803(4) – Statement made for medical diagnosis or treatment

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(4) Statement made for medical diagnosis or treatment

· A statement that –

· (A) is made for – and is reasonably pertinent to – medical diagnosis or treatment; and

· (B) describes medical history, past or present symptoms or sensations, their inception, or their general cause

	NOTE

· Cal. covers “mental feelings, pain, or bodily health” under 1250 & 1251, subject to 1252

· FRE 803(4) puts statements for diagnosis or treatment under its own rule as FRE has no prior state of mind exception


No medical practitioner requirement under FRE / CEC
· FRE 803(3) / 803(4) – so long as statements are for the purpose of medical diagnosis or treatment, no requirement they be made to a medical practitioner
· CEC 1250 / 1251 – so long as statements of mental feelings, pain, or bodily health are at issue in the action (and for 1251 are offered for no other purpose other than to prove themselves), no requirement they be made to a medical practitioner relevant to an issue in the case
Rules for then-existing v. prior
	
	FRE
	CEC

	Then-existing state
	803(3)
	1250
· (1) State of declarant must be at issue

	Prior state
	803(4)
· Addition req. statement be for medical diagnosis or treatment
	1251
· Additional reqs.
· (1) Declarant must be unavailable

· (2) State of declarant must be at issue
· (3) State of declarant must be offered only to prove declarant’s state


	Then-existing - On the issue of the declarant’s injuries from the accident
· Question to declarant – “What did you tell your friend at lunch after the accident?”; Answer – “My back hurts.”
· Declarant is testifying to their own hearsay statement; however, admissible hearsay under rules. 

· FRE 803(3) – admissible as statement of then-existing physical condition.
· CEC 1250 – admissible as statement of then-existing pain (which is at issue).

	Prior – On the issue of whether the declarant’s left orbital bone was broken in the accident when the declarant has amnesia and cannot remember the day of the accident and fell in the hospital shortly after surgery on their leg but is otherwise available to testify.
· Question to declarant’s friend – “What did your friend say while being wheeled into the ER with the broken leg?”; Answer – “tell them my left eye started to hurt after we were hit too.” 
· FRE 
· 803(3) – inadmissible. “Started to hurt” indicates declarant remembered this, so this is a statement of declarant’s memory being used to prove the fact that the orbital bone was broken during the accident. 
· 803(4) – admissible. Statement concerning inception of pain for purposes of medical treatment while in hospital. 
· CEC

· 1250 – inadmissible. Same reason as FRE 803(3).
· 1251 – also inadmissible. Declarant is not unavailable. A declarant is not unavailable under CEC if they testify to not remembering. This is only under FRE.


Other possible consideration

· For “then-existing” statements, 
· Could also be - FRE 803(1) present sense impression; or FRE 803(2) excited utterance / CEC 1240 spontaneous statement where the statement occurs near the exciting event
· Could not be – CEC 1241 contemporaneous statement since it does not describe declarant’s conduct
· Analysis of example above

· Not admissible as a FRE 803(1) present sense impression or FRE 803(2) excited utterance / CEC 1240 spontaneous exclamation given that “at lunch” indicates some time has passed between accident and statement.

· Not admissible as CEC 1241 contemporaneous statement since it does not describe declarant’s own conduct.
FRE 803(5) Recorded Recollection / CEC 1237 Past Recollection Recorded

	FRE 803(5) / CEC 1237 – Past Recollection Recorded

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(5) Recorded Recollection – a record that – 
· (A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;

· (B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and
· (C) accurately reflects the witness’s knowledge.
· IF – admitted; THEN – the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.

	FRE and CEC are similar enough that CEC not included


Hit list for admissibility

· At trial – proponent must have the following exchange with witness to establish admissibility:
	(A)
	Do you remember the matter well enough to testify to it today?
	No – I cannot recall the details to testify accurately.

	(B)
	But you wrote it down at the time you saw the matter?
	Yes – I put it in a note in my phone just seconds later.

	(C)
	Does the note accurately reflect the matter as it occurred?
	Yes

	Witness should then read what they wrote down as if they are giving testimony.


· Application of (B) – 
· The writing / recordation of events should happen very promptly. 
· If enough time passes that the witness’s memory might skew events, the court may, in its discretion, not allow the writing / recordation to be used. 
· Two participating parties

· Where observant is dictating and recorder is taking the dictation, both need to testify.

· Observant must speak to (A) and (B) – i.e., that they do not recall today; however, dictated what they saw at the time to recorder. 
· Recorded must speak to (B) and (C) – i.e., that they took down what observant told them, and the recording reflects that statement. 
· Example – observant witnesses a pedestrian hit and run while on the phone and tells person they are on the phone with the license plate number.
Entered only if offered by adverse party

· Policy
· People generally ascribe greater weight to things they read v. things they hear.
· Had witness remembered well enough, they would have orally testified.
· As such, decision has been made to void getting a writing before the jury where they otherwise wouldn’t have one
· Why opponent can offer the recording into evidence
· Included so opponent can offer recordings that are questionable for the jury’s review
· e.g., opponent can do this to (i) show testimony conflicts with writing; (ii) show the jury that the writing is illegible such that it is questionable; etc.
Present Recollection Refreshed – FRE 612 / CEC 771
	NOTE – not a rule concerning hearsay


	FRE 612 / CEC 771 – Present recollection refreshed

	‘(a) Scope – rule gives adverse party certain options when a witness uses a writing to refresh memory:
· (1) while testifying; or (2) before testifying, 
· If the court decides that justice requires the party to have those options.
‘(b) Adverse party’s options

· An adverse party is entitled to

· Have the writing produced at the hearing

· To inspect it

· To cross-examine the witness about it; and

· To introduce in evidence any portion that relates to the witness’s testimony
The below covers FRE v. CEC difference – not raised as important in class. Included for completeness.

	FRE 612

‘(c) Failure to produce or deliver the writing
· IF – a writing is not produced or is not delivered as ordered

· THEN – the court may issue any appropriate order

· BUT – if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or – if justice so requires – declare a mistrial.
‘(b) Deleting unrelated matter (FRE only)
· If the producing party claims that the writing includes unrelated matter, the court must

· Examine the writing in camera

· Delete any unrelated portion; and

· Order the rest be delivered to the adverse party.

· Any portion deleted over objection must be preserved for the record.
	CEC 771
‘(a) Non-production

· If the writing is not produced the testimony of the witness concerning such matter shall be stricken

‘(c) Exceptions to stricken testimony

· Production of the writing is excused, and the testimony of the witness shall not be stricken, if the writing:
· (1) Is not in the possession of control of the witness or the party who produced the testimony concerning the matter; and

· (2) Was not reasonable procurable by such party through the use of the court’s process or other available means.


Operation of rule

· Allows witness to be handed anything that will jog their memory
· No time limit on how long a witness could spend with the document – within the judge’s discretion

· However – witness is supposed to return the document to counsel pre-testifying about its contents
· NOTE – witness is supposed to swear to being refreshed, i.e., witness should not memorizing writing they are handed and restate it

Why “anything” can be used to jog memory

· Stimulus for witness’s memory is itself not evidence; the evidence is the testimony that follows
· Thus, there are no criteria for the stimulus
· No requirement the stimulus be made by the witness

· No requirement the stimulus come from a time near the occurring of the matter
· No requirement the stimulus be an accurate description of events to which it purportedly refreshes the witness

· All that is required is that the stimulus “ignite the flash of accurate recall”

FRE 803(6) Records of regularly conducted activity / CEC 1271 – Business records; Admissible writings & Absence of records
Business records

	FRE 803(6) / CEC 1271 – Business records

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(6) Records or regularly conducted activity 
· A record of an act, event, condition, opinion, or diagnosis if:
· (A) the record was made at or near the time by—or from information transmitted by—someone with knowledge;
· (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
· (C) making the record was a regular practice of that activity;
· (D) all of these conditions are shown by the testimony of the custodian or another qualified witness, . . . or with a statute permitting certification; and
· [Trustworthiness requirement]

	FRE – (E) the opponent does not show that the source of information or the method or other circumstances or preparation indicate a lack of trustworthiness
	CEC – The sources of information and method and time of preparation were such as to indicate its trustworthiness.


· NOTE – neither FRE nor CEC prohibits police reports from being admissible under the business records exception. However – see trustworthiness requirement (and watch for multiple hearsay!).
Writing requirement

· CEC 1271 specifies “writing” in the regular course of business
· No similar specification under FRE 803(6); however, practically “record” means a writing

· Consider - if “record” was spoken, it would be subject to human memory fading the its preparation could:

· FRE – be challenged by the opponent for lack of trustworthiness

· CEC – not be demonstrated as indicating trustworthiness 
Trustworthiness requirement
· Judge is responsible for making an initial determination concerning the record’s trustworthiness
· When trustworthiness frequently arises – when a corporation attempts to admit post-event accident reports / other records concerning an accident that tells their story of the accident
· Points for consideration
· Did responsible employee (who might also be liable) write the report
· Was the report written after discussion with corporation’s counsel

· Does the corporation frequently make accident review reports

· Was the report used for any other purpose – e.g., insurance (might be less trustworthy), employee performance records (might be more trustworthy)
EXAM TIP! - Multiple hearsay
· Business records are a trap! Frequently contain multiple hearsay
· Frequent ways underlying hearsay is admissible
· Admissions – 801(d)(2) / CEC 1220-1224

· FRE 803(1) present sense impression
· FRE 803(2) excited utterance / CEC 1240 spontaneous exclamation
· Generally not CEC 1241 contemporaneous statement since declarant won’t describe its own conduct while it is occurring

	Statement by observer to report maker (double hearsay)
Example - Police report
Bystander witnesses an event. Bystander relays the event to the police on their arrival. Police document the bystander’s statements in a police report.
· Level 1 – out of court statement from bystander to police

· Level 2 – out of court statement in the police report
	Statement of interactor to report maker about interaction (triple hearsay)
Example – Kelly v. Wasserman 
P conveyed its house to D in exchange for (i) D’s oral promise to pay P’s debts; and (ii) D allowing P to live in the house rent-free until P’s death. D later described its arrangement with P to P’s Welfare Dep’t case manager over the phone. During the call, case manager made a report concerning P’s living arrangement. P sued D for breach of K when D attempts to kick P out. P wants to introduce the case manager’s report as evidence of P and D’s arrangement. 
· Level 1 – D’s out of court oral promise to P regarding P living rent-free
· Level 2 – D’s out of court statement to Welfare Dep’t case manager describing its previous out of court oral promise to P
· Level 3 – out of court statement in the case manager’s report


Superfluous record keeping
	Situation – business record includes addition information that is not required for the business’s regularly conducted business activity
· Treatment – jurisdictions are split

**

· View 1 – superfluous piece of record is inadmissible
· These pieces are not critical for business’s regularly conducted activity so they lack the same guarantee of trustworthiness
· View 2 – whole record is admissible
· It is for the business, not the court, to say what is important for its regularly conducted business activity, so the whole record is admissible

	EXAM TIP! – question about something like this may be “assuming the trial judge excluded the evidence, what is the best rationale for why the appeals court should overturn them?”


Williams v. Alexander
· P is walking through an intersection in a crosswalk with the walk sign. P gets struck by a car resulting in a fractured leg. P’s hospital records indicate P told the admitting physician the car hit him after being rear ended by another. At trial, P testified that D quickly approached intersection and could not stop in time. D testified that his car was at a complete stop and was rear ended. 
· P introduces a redacted copy of its hospital record as evidence of injuries at trial. Hospital’s records custodian presented the record. D attempts to introduce the full record clarifying how P was struck.
· Analysis
· Hospital record is multiple hearsay. 

· Level 1 – P’s out of court statements to the admitting physician. 

· Admissible as an admission – (i) offered against P; (ii) statement P made in its individual capacity.
· Level 2 – admitting physicians out of court statement of how P was injured contained in hospital record.
· Record admissible as a business record – (i) made after someone with first-hand knowledge transmitting the information to the maker; (ii) kept in the course of a regularly conducted activity; (iii) admission reports are a regular practice; (iv) the custodian testified about the hospital’s record keeping on patient admission; and (v) circumstances indicate trustworthiness.
· Differing views above govern admissibility – technically, all hospital needed to know for their work is that P was struck by a car. 

· NOTE – had the admitting physician been in court (not the custodian), it could have testified to P’s out of court admission. There would be no issue with the contents of the record.
Absence of records – FRE 803(7) / CEC 1272
	FRE 803(7) / CEC 1272 – Absence of records

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

‘(7) Absence of a record of a regularly scheduled activity
· Evidence that a matter is not indicated in a record described in para. (6) if:

· (A) the evidence is admitted to prove that the matter did not occur or exist;

· (B) a record was regularly kept for a matter of that kind; and

· [Trustworthiness requirement]



	FRE – (C) the opponent does not show that the possible source of information or other circumstances indicate a lack of trustworthiness
	CEC - The source of information and method and time of preparation of the records of that business were such that the absence of [such] a record . . . is a trustworthy indication that the act or event did not occur or the condition did not exist


FRE v. CEC – Differences for (i) records; and (ii) the absence of records
· Trustworthiness requirement 
· FRE – impetus is on opponent to demonstrate records lack trustworthiness
· CEC – impetus is on proponent to demonstrate record’s source, method, and time of preparate is indicative of trustworthiness.
FRE 803(8) Public records / CEC 1280 Record by public employee
	FRE 803(8) – Public records
	CEC 1280 – Record by public employee

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

A record or statement of a public office if:

· (A) It sets out:

· (i) the office’s activities;

· (ii) a matter observed while under a legal duty to report
· (FRE only) But, in a criminal case, not including a matter observed by law-enforcement personnel
· (iii) in a civil case or against the gov’t in a criminal case, factual findings from a legally authorized investigation; and
· (B) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness
	Evidence of a writing -
· made as a record of an act, condition, or event 
· is not made inadmissible by the hearsay rule 
· when offered in any civil or criminal proceeding to prove the act, condition, or event
· If all of the following applies:

· (a) The writing was made by and within the scope of duty of a public employee.

· (b) The writing was made at or near the time of the act, condition, or event.

· (c) The sources of information and method and time of preparation were such as to indicate its trustworthiness.

	NOTE – comments to CEC 1280 notes that only difference between business records v. public records 
· For public records, no custodian of the records is required to present them in court. 
· Otherwise, a public record could also be admissible as a business record. 
· Theory – gov’t not required to “pay” for someone to justify records in court


· NOTE – watch for multiple hearsay! 
FRE v. CEC – Differences

· Trustworthiness requirement 
· FRE – impetus is on opponent to demonstrate records lack trustworthiness
· CEC – impetus is on proponent to demonstrate record’s source, method, and time of preparate is indicative of trustworthiness.
· Criminal case law-enforcement exception – FRE excludes records from law-enforcement personnel in criminal cases. No such exception under CEC. 
· However, for CEC source must indicate its trustworthiness. Could potentially argue law-enforcement records are not from a trustworthy source.
Police Records as Public Records

· A police record could be offered as a public record. 
· If so, the officer would not even have to be near the court.
· However – won’t work in criminal cases due to confrontation clause.
Ancient Documents - FRE 803(16) / CEC 1331
	FRE 803(16) – Statements in ancient documents
	CEC 1331 – Recitals in ancient writings

	The following [is] not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
‘(16) Statements in ancient documents 
· A statement in a document that was prepared before Jan. 1, 1998, and
· Whose authenticity is established
	Evidence of a statement is not made inadmissible by the hearsay rule if: 

· the statement is contained in a writing more than 30 years old; and
· the statement has been since generally acted upon as true by persons having an interest in the matter.

	Not discussed at length in class – mentioned briefly as part of Dallas Cnty v. Commercial Union and FRE 807 - Residual Exception.


Timing on Hearsay Exceptions - Witness Available or Unavailable
	Rank order of hearsay exceptions based on how close they need to be to the time of occurrence.

	Occurrence
	During occurrence
	CEC 1241 contemporaneous statement

	
	During / immediately after occurrence
	FRE 803(1) present sense impression

	
	Immediately after such that occurrence still causes stress
	FRE 803(2) excited utterance / CEC 1240 spontaneous statement

	
	Pretty close to the time of occurrence
	FRE 803(6) recorded recollection / CEC 1237 past recollection recorded

	Farthest away
	Somewhat close to the time of occurrence
	Business records - 803(6) / CEC 1271


Witness Unavailable – Exceptions
	Exemp. / Excep.
	FRE
	CEC

	Former testimony
	804(b)(1) – Former testimony
	1290 – 1292 – Former testimony

	Dying declaration
	804(b)(2) - State under the belief of imminent death
	1242 – Dying declaration

	Declarations against interest
	804(b)(3) – Statement against interest
	1230 – Declarations against interest

	Statement of personal or family history
	804(b)(4) - Statement of personal or family history
	??

	Wrongfully caused declarant’s unavailability
	804(b)(6) - Statement offered against a party that wrongfully caused the declarant’s unavailability
	1370 – Threat of Infliction of Injury


Criteria for being unavailable

	FRE 804(a) / CEC 240 – Criteria for being unavailable

	‘(a) Criteria for being unavailable - A declarant is considered to be unavailable as a witness if the declarant:
· (1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;
· (2) refuses to testify about the subject matter despite a court order to do so;
· (3) (FRE only) testifies to not remembering the subject matter;
· (4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or
· (5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:
· (A) the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or 804(b)(6); or
· (B) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4)

	CEC FRE Difference
· CEC 240 does not include FRE 804(a)(3) – testifies they cannot remember exception
· How this comes up 
· Look for long passage of time and a question about being admissible under FRE but not CEC
· e.g., “Report took an interview 17 years ago . . .”


	FRE 804(a) / CEC 240 – Criteria for being unavailable (short form)

	‘(a) Criteria for being unavailable

· (1) Privilege applies
· (2) Refusal to testify despite a court order

· (3) (FRE only) Testifies they cannot remember
· (4) Death or then-existing infirmity, physical illness, or mental illness

· (5) Absent, cannot procure attendance / attendance or testimony


CEC Addition - CEC 240(b)
	CEC 240(b) – [Forced unavailability]

	‘(b) A declarant is not unavailable as a witness 
· if the exemption, preclusion, disqualification, death, inability, or absence of the declarant
· was brought about by the procurement or wrongdoing of the proponent of the declarant’s statement

· for the purpose of preventing the declarant from attending or testifying

	Meaning

· No causing someone to be unavailable to use their out of court statement


Overview - Exceptions to Hearsay When Declarant is Unavailable

· Overview of the exceptions that apply only when the declarant is unavailable
 - 
· (1) Former testimony

· (2) Statement under the belief of imminent death / Dying declaration
· (3) Statement against interest

· (4) Statement of personal or family history
· (6) Wrongfully caused the declarant’s unavailability

Former Testimony - FRE 804(b)(1) / CEC 1290-1292
	FRE 804(b)(1) / CEC 1290-1292 – Former testimony

	Where the declarant is unavailable – testimony that:
· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

· (B) is now offered against a party who had – or, in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross-, or redirect examination

	NOTES
· Continuity of issues – included in rule by virtue of “opportunity and similar motive to develop it”

· No substantive difference between FRE and CEC.


Hit list - former testimony
· (1) Previous witness-declarant now unavailable

· (2) Testimony previously given under oath – i.e., at prior trial, hearing, or lawful depo.
· (3) Offered against a party that had an opportunity and motive to develop it
· (3*) For civil cases, party’s predecessor in interest had an opportunity and motive to develop it
Criminal first; civil second

· Normally . . . criminal trials have priority over civil trials on the docket
· Where a criminal trial proceeds first, the testimony from a witness at a later civil trial can be used against the D where:
· (1) the witness is not unavailable

· (2) the D had an opportunity to develop it on direct, cross-, or redirect examination
· EXAM TIP! – Look out for a question about testimony from a criminal trial being used against Donald Trump in a later civil action. 

Travelers Fire Insurance Co. v. Wright

· J.B. and J.C. Wright, who were at all relevant times partners, bring an action to recover under two fire insurance policies held by Travelers. Travelers defends by stating J.B. deliberately caused the fire barring recovery under a policy exclusion. 

· At trial, Travelers called Eppler and Brown to testify – each claimed their 5th Amend. Const. rights against self-incrimination during the civil trial. Trial court granted.

· However, Eppler and Brown had previously testified against J.B. in a criminal arson trial (witnesses likely took deals in criminal case to testify against J.B.). 
· Prior testimony stated J.B., with the assistance of the two started the fire. 
· HELD – prior testimony should be admissible against both J.B. and J.C.
· (1) Witnesses are now effectively claiming a privilege - so they are unavailable
· (2) Testimony was previously given under oath during trial
· (3) The testimony is being offered against J.B.
· (4) J.B. had an opportunity at his criminal trial to develop the testimony on cross-examination.

· (4*) J.C. not being party to the criminal trial is no issue because J.B.’s motives during cross-examination at the criminal trial would not align with J.C.’s motives during the civil trial – i.e., prove his partner did not cause the fire. 

Grand jury testimony

· There is no cross-examination during a grand jury proceeding

· Former testimony from a grand jury proceeding will only ever be admissible against the gov’t 

· The offender won’t have had a chance to develop it on cross-examination during the grand jury proceeding 
Dying Declarations - FRE 804(b)(2) / CEC 1242
**FRE / CEC difference

	FRE 804(b)(2) – State under the belief of imminent death
	CEC 1242 – Dying declaration

	Where the declarant is unavailable - In a prosecution for homicide or in a civil case, a statement that the declarant,

· while believing the declarant’s death to be imminent

· made about its cause or circumstances.
	Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if 

· the statement was made upon his personal knowledge; and
· under a sense of immediately impending death


Hit list – dying declarations (FRE / CEC difference)

	FRE 804(b)(2)
	CEC 1242

	· (1) Declarant is now unavailable
· (2) Action is either:
· A prosecution for homicide; or

· A civil case

· (3) Statement made when declarant believed death was imminent
· (4) Statement concerns cause or circumstance of death
	· (1) Declarant must have died
· (2) Statement must be on personal knowledge

· (3) Statement made when declarant senses death is impending

· (4) Statement concerns cause or circumstances of death

	FRE v. CEC
FRE belief of death v. CEC actually dying
· FRE only requires declarant to “believ[e] . . . death to be imminent”

· CEC requires declarant be a “dying person”
· Thus, FRE is arguably more broad as it is declarant’s believe, not actual circumstances
· Example - gunshot victim, about to go into a comma, says, “My wife shot me! I think I’m going to die. Tell her I forgive her.” During wife’s trial, declarant is still in a comma, but is living.
· FRE – statement is admissible b/c it evidences a belief of imminent death
· CEC – statement is inadmissible b/c it was not made by a dying person
CEC personal knowledge v. FRE any knowledge
· CEC requires personal knowledge; FRE has no such requirement 
· Again, FRE is arguably more broad

· Example – Lee is “with” Sarah Secretary on his desk with his back to the office door. Lee gets shot in the neck. Just before Lee dies, Sarah says “that was your wife!” Lee then exclaims, “my wife shot me! I’m not going to make it.”
· FRE – statement is admissible.
· CEC – statement is inadmissible as Lee lacked personal knowledge.
FRE limit on type of action
· FRE limits type of action in which statement is admissible to prosecutions for homicide and civil cases

· CEC does not include such limitation
· NOTE – not very important considering cause or circumstances of death requirement 

· I.e., evidence is only admissible in cases where cause or circumstances of death would otherwise be relevant. 


Belief death is imminent
· Key is the declarant’s state of mind 

· Words must be spoken without hope of recovery in the shadow of impending death
· I.e., “settled hopeless expectation” of imminent death
· Example – in a medical malpractice action, just after diagnosis with prognosis there is 2 years to live, “This cancer is going to kill me someday. I want you to know the nurse is giving me double the dose of pain pills.”
· Not admissible - death is not impending. 

· Example 2 – the statement, “I am not going to get well” related to someone who is not at risk of dying that day. 
	NOTE – CEC also requires:

· Declarant actually be dying; AND 
· Declarant sense immediately impending death


Dying declarations – policy

· “Lies are for the benefit of the living.” Where a person is dying / under the impression they are dying, what good does it do them to lie?
· Originally – idea was that no one wanted to go meet their maker with a lie on their lips.

· Today – mostly taken when someone is dying from a violent crime . . . they might be on meds.
Dying declarations & other common rules
· EXAM TIP! Watch out! – valid dying declarations – i.e., those that meet all requirements - are frequently inadmissible for another reason.
Personal knowledge / Lay opinion

· Personal knowledge – witnesses are only allowed to testify to what they have personal knowledge of

· Lay opinion - Lay witness cannot give opinions, draw conclusions, or make inferences that require special KSETE.
· Situation – frequently, where a dying person lacks personal knowledge of facts, they will give a “lay opinion” about those facts. 
· Shepard v. U.S. – wife was poisoned by husband. Wife tells nurse in an otherwise valid dying declaration, “He poisoned the martini he made for me on our anniversary before we went out. I don’t know what he put in it, put I felt strange after drinking it.”
· RESULT – declaration about feeling strange is admissible as wife has first-hand knowledge. Declaration about poisoning is inadmissible – wife does not have first-hand knowledge that it was poisoned, her conclusion “he poisoned me” is a lay opinion based on the drink tasting strange. 
Impeachment
· Related to statements being given while people are on meds . . .
· Their dying declarations are still admissible – however, could use evidence of being medicated to demonstrate defective capacity
Declarations Against Interest - FRE 804(b)(3) / CEC 1230
	FRE 804(b)(3) - Statement against interest

	Where the declarant is unavailable - a statement that:
· (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made

· It was so contrary to the declarant’s proprietary or pecuniary interest; or
· Had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; AND
· (B) if it is offered in a criminal case as one that tends to expose the declarant to criminal liability

· Is supported by corroborating circumstances that clearly indicate its trustworthiness


	CEC 1230 – Declaration against interest

	Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule:
· IF – the declarant is unavailable as a witness

· AND - the statement, when made was
· Was so far contrary to the declarant’s pecuniary or proprietary interest;
· Was so far subjected him to the risk of civil or criminal liability;

· Was so far tended to render invalid a claim by him against another
· Created such a risk of making him an object of hatred, ridicule, or social disgrace in the community

· THAT – a reasonable man in his position would not have made the statement unless he believed it to be true.


FRE v. CEC – Dec. Against Interest Shit List

	FRE
	CEC

	Contrary to the declarant’s proprietary or pecuniary interest
	Contrary to the declarant’s proprietary or pecuniary interest

	Invalidate the declarant’s claims against another
	Invalidate the declarant’s claims against another

	Expose the declarant to civil liability
	Expose the declarant to civil liability

	Expose the declarant to criminal liability
· If offered in a criminal case, corroborating circumstances must indicate trustworthiness
	Expose the declarant to criminal liability

	
	Create a risk of making declarant an object of hatred, ridicule, or social disgrace in the community



Policy behind declarations against interest

· Declarant’s statement leads to adverse consequences for them; thus, they wouldn’t lie about it
· Miscellaneous historical – originally started in JOE and was only applicable to proprietary interests.
· Land was the real wealth in England; thus if a person was willing to make a statement against their property interest, it really must have been true.

Examples
· Essentially – admissions, but for non-parties (frequently witnesses)
· NOTE – where party opponents make declarations against interest, these are just admission

People v. Spriggs (Cal. 1964) – criminal liability
· Spriggs arrested while in the company of Roland for possession of heroin. Officer claims it found the drugs under a bush and saw Sprigg stick his hand under the bush shortly before being stopped. Spriggs vehemently denies drugs were his. Sprigg’s counsel asks the Officer on cross-examination about what Roland said when asked if the heroin found was her heroin. Prosecuted objected on grounds answer contained hearsay.
· HELD – answer would have been a declaration against Roland’s interest by exposing her to criminal liability.

People v. [Mr.] Parriera (Cal. 1965) – civil commitment being against interest as similar to criminal liability
· Mrs. Parriera was mentally ill. One night, she may have shot herself with Mr. Parriera’s gun. Later that night, a nurse at the hospital heard her say she shot herself. 

· HELD – nurse’s testimony about what Mrs. Parriera said should be admissible. Attempting suicide at the time would result in civil commitment. Court reasoned that exposing oneself to civil commitment, while not criminal liability, was still a deprivation of freedom and similar to exposing oneself to criminal liability. 
Wrongfully caused declarant’s unavailability - FRE 804(b)(6)/ CEC 1370 
	FRE 804(b)(6) – Statement offered against a party that wrongfully caused the declarant’s unavailability

	Where the declarant is unavailable - a statement: 

· offered against a party

· that wrongfully caused – or acquiesced in wrongfully causing – 

· the declarant’s unavailability as a witness, 

AND 

· did so intent that result


	CEC 1370 – Threat of Infliction of Injury 

	‘(a) Evidence of a statement by a declarant is not made inadmissible by the hearsay rule if all of the following conditions are met:

· (1) The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant

· (2) The declarant is unavailable as a witness pursuant to Sec. 240

· (3) The statement was made at or near the time the infliction or threat of physical injury. 

· HOWEVER – evidence of statements made more than 5 years before the filing of the current action or proceeding shall be inadmissible under this section
· (4) The statement was made under circumstances that would indicate its trustworthiness

· (5) The statement was made:

· in writing, was electronically recorded; or 
· to a physician, nurse, paramedic, or to a law enforcement officer
‘(c) Before trying to admit a statement into evidence using this section, the proponent must give the adverse party notice of their intention to admit it – as such, the adverse party can prepare to meet the statement

	A/k/a - Nicole Brown Simpson exception

· During O.J. trial, prosecution attempted to offer NBS’s diary which contained entries about O.J. attempting to kill her
· HELD – inadmissible hearsay during trial.

· Post-trial – law changed


Hit List – wrongfully caused declarant’s unavailability (FRE / CEC differences)
	FRE 804(b)(6)
	CEC 1370 – Threat of Infliction of Injury

	· (1) Declarant is now unavailable

· (2) Statement is offered against a party
· (3) Party wrongfully caused declarant to be unavailable
· (4) Party intended to cause declarant to be unavailable
	· (1) Declarant is now unavailable

· (2) Statement describes the infliction of or threat of infliction of injuries on the declarant
· (3) Statement was made at or near the time of injuries or threat thereof
· (4) Statement was made w/ in 5 years of the filing date of the action
· (5) Statement was made under trustworthy circumstances
· (6) Statement was either (i) written or (ii) spoken to a doctor / nurse / paramedic, or a law enforcement officer
· (7) Proponent gave opposition advanced warning of their intent to admit the statement


CEC 1370(b) – Demonstrating circumstances that indicate trustworthiness
	CEC 1370(b) – Demonstrating circumstances that indicate trustworthiness

	‘(b) For purposes of 1370(a)(4) circumstances relevant to the issue of trustworthiness include, but are not limited to, the following:
· (1) Whether the statement was made in contemplation of pending or anticipated litigation in which the declarant was interested
· (2) Whether the declarant has bias or motive for fabricating the statement and the extent of any bias or motive
· (3) Whether the statement is corroborated by evidence other than statements that are admissible only pursuant to this section


FRE 804(b)(4) – Personal or family history
	FRE 804(b)(4) – Statement of personal or family history

	Where the declarant is unavailable - a statement about:
· (A) the declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption, marriage, or similar facts of personal or family history
· even though the declarant had no way of acquiring personal knowledge about that fact; or

· (B) another person concerning any of these facts, as well as death
· If the declarant was related to the person by blood, adoption, marriage; or

· Was so intimately associated with the person’s family that the declarant’s information is likely to be accurate. 


Residual Exception
	FRE 807 – Residual exception

	‘(a) In general
Under the following conditions, a hearsay statement is not excluded by the rule against hearsay even if the statement is not admissible under a hearsay exception in 803 / 804:
· (1) Guarantee of trustworthiness – the statement is supported by sufficient guarantees of trustworthiness

· After considering the totality of the circumstances under which it was made; and

· Evidence, if any, corroborating the statement; AND

· (2) Necessary – it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts 
‘(b) Notice
The statement is admissible only if the proponent gives an adverse party reasonable notice of the intent to offer the statement, so the opposition has a fair chance to meet it – 
· including [the statement’s] substance and the declarant’s name

The notice must be provided
· in writing before trial or hearing; or
· in any form during the trial or hearing if the court, for good cause, excuses the lack of earlier notice

	NOTE

· CEC 1228 includes a similar exception; however, it is limited to statement of 

· Minors under 12

· For the purpose of establishing certain sex crimes


Explanation of conditions
	Guarantee of trustworthiness
	Meaning – circumstances indicate trustworthiness - examples
· (a) Situation where there is no purpose for a false statement
· (b) Situation where despite there being a purpose for a false statement, one would not be given due to risk / consequences of detection
· (c) Situation where statement was made publicly such that if it had been false, the “falseness” would have been detected and corrected

	Necessary
	Meaning – unless the hearsay is admitted, the fact will “practically” be lost
· Not that first-hand evidence is totally inaccessible
· But a great inconvenience would be experienced in the absence of admitting the hearsay


Dallas Cnty v. Commercial Union
· In 1945, Dallas Cnty bought an insurance policy covering fire damage from Commercial Union. In July 1957, the clock tower on top of the Dallas Cnty Courthouse fell causing $100k of damage. During inspection, the state’s toxicologist opined the clocktower fell due to fire damage caused by a lightning strike. Several residents claim they saw lighting hit the courthouse five days earlier. Dallas Cnty makes a claim under its policy.
· Commercial Union denies Dallas Cnty’s claim. Its expert disagrees, believes the clocktower fell due to structural damage that existed well before any lightning strike and before Dallas Cnty entered its policy.
· At trial

· Dallas Cnty and Commercial Union present battling expert opinions.

· Commercial Union also introduces a local newspaper article from 1901 discussing a fire that started during courthouse construction.
· Dallas Cnty objects arguing the newspaper is hearsay and not within any hearsay exception. Court overrules.

· Analysis
· Inadmissible as a business record – 
· (1) Not part of the newspaper’s regularly conducted activity for its operations - i.e., not internal operational, rather external output.
· (2) No requirement of first-hand knowledge – article was likely written by a report that lacked first-hand knowledge (reporters rarely witness news) and potentially without a source that had first-hand knowledge. 

· (3) No requirement the article was written sufficiently near the time the occurrence took place.

· (4) Potentially fails trustworthiness requirement – i.e., newspapers are prepared to sell, not to accurately and honestly report what occurred.

· Admissible under residual exception 
· Necessary – realistically, without newspaper, the fact of the fire during construction would be lost. Commercial Union could potentially find someone who had first-hand knowledge of the fire 56 years earlier; however, their memory definitely would have faded / they would have witnessed it as a small child.
· Guarantee of trustworthiness – fits example (b) – while the newspaper may have had reason to fabricate the story, they wouldn’t have. 
· Dallas Cnty is not a large place. If a reader of the 1901 paper saw them report a fake / false story, all of their credibility would have been lost. Their circulation was small enough that most readers would have known the true story too. 
· NOTE – see that this is highly circumstance specific. e.g., L.A. Times wouldn’t get the same treatment given that someone in East Hollywood has no idea what occurs in Santa Monica on a daily basis. 
Multiple Hearsay

	FRE 805 / CEC 1201 – Hearsay within hearsay

	Hearsay within hearsay is not excluded by the rule against hearsay 

· IF - each part of the combined statements conforms with an exception to the rule


Approach

· (1) Order out of court statements chronologically
· (2) Starting with the statement that is farthest from the date of trial, confirm each statement is either (i) not hearsay; (ii) within an exemption or exception to the Rule Against Hearsay
· IF – all out of court statements are either not hearsay or within an exemption or exception; THEN – the multiple levels of hearsay are admissible
· HOWEVER – if even one intermediate level is inadmissible, the whole string fails
****

State v. English – example of proper hearsay objection
· English’s wife was murdered. Post murder, Locke, after being arrested in the presence of 3 police officers confesses to the killing. Locke subsequently skips town and is not heard from again. 

· English was later arrested and charged with the murder. A witness for the state testified that English, on the night of his wife’s death, offered the witness his Ford truck and $50 to kill his wife. 

· The witness also said English burned the clothes he killed his wife in to avoid blood spatter detection. 

· At trial, English attempts to offer the evidence of Locke’s confession. The state offers what English said to the witness. 

· HELD – Locke’s confession is inadmissible hearsay. 

· Locke’s out of court statement was being offered by the defense to prove the truth of what it asserts – i.e., it asserts that Locke did in fact commit the murder - it was being offered to prove the truth of that matter (no decl. against interest at this time). 

· HELD – English’s out of court statements are admissible. They are hearsay, but they fall within an exception to the hearsay rule – admission of party opponent
Confrontation Clause

	6th Amend.

· “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him . . .”

	Meaning of “to be confronted with”

· An adequate opportunity to cross-examine an adverse witness

	NOTE

· Where D prevents a witness from being available to testify against them, D forfeits its right to confront that witness.


· Pre-requisites for needing to apply confrontation clause – 

	(1)
	Criminal prosecution

	(2)
	Testimonial hearsay evidence

	(3)
	Offered against the accused

	
	Adequate opportunity to cross-examine the adverse witness


· What the confrontation clause really is
· An additional limitation that overlays the hearsay rules in criminal cases

Adequate opportunity to cross-examine
	Adequate opportunity to cross-examine – exists where -

· Witness is:

· (1) Placed on the stand;

· (2) Under oath; and

· (3) Responds willingly to questioning

No requirement the cross-examination be “effective”


	Confrontation clause work around

· A witness’s testimonial statements can be read at trial where – 
· (1) The witness is unavailable; and

· (2) D had a prior opportunity to cross-examine the witness
· I.e., witness’s hearsay can be admissible w/o confrontation of the witness


U.S. v. Owens – demonstration of adequate opportunity to cross-examine
· Foster, a corrections officer, was attacked and beaten with a metal pipe at prison. Hospitalized for more than 1 month. While in hospital, FBI comes to visit – Foster is unable to ID his attacker. FBI comes to visit again – Foster names Owens and picks his picture out of a stack. 

· At trial, Foster testified that he clearly remembered ID’ing Owens as his attacker in the interview with Mansfield. On cross-examination, admitted (i) he was attacked from behind so did not have a clear view of his attacker; and (ii) did not remember receiving any visitors at the hospital besides Mansfield (despite their being several).
· HELD

· Owens confrontation right was met with Foster’s cross-examination. 

· Despite Foster not being able to recall much, this counts as an adequate opportunity.
· Consider, some defense attorneys may actually really like the witness to say, “can’t recall.”
Meaning of testimonial evidence
	Testimonial v. non-testimonial depends on the primary purpose for which statements are given.



	Testimonial statements (admissible only w/ confrontation)
	Those made: 

· when the circumstances objectively indicate that there is not currently an ongoing emergency 

· for the primary purpose of establishing or proving past events potentially relevant to a criminal prosecution
	Primary purpose = Provide information about a crime that has occurred and needs investigating

	Non-testimonial statements (admissible w/o confrontation)
	Those made: 

· during the course of a police investigation 

· for the for the primary purpose of enabling the police to meet an ongoing emergency 
	Primary purpose = Stop ongoing crime

	NOTE

· The same interaction can have both non-testimonial and testimonial statements
· Usually – starts non-testimonial and moves to testimonial

· Watch for the party to whom testimonial statements are made to – i.e., if they are not made for the purpose of testifying / helping a law enforcement officer solve a crime, then they are not testimonial 
· Example – statements to a friend


Davis v. Washington – non-testimonial statements
· McCottry called 911 – reported that, “he used his fists on me. His last name is Davis. He’s running out of the house now.” Davis charged with felony violation of a no-contact order. At trial, McCottry did not testify, nor did she appear. Over objections based on confrontation clause, State of Washington was able to admit McCottry’s 911 call against Davis. 
· HELD – part of the 911 call was properly admissible. Specifically the damaging part about “used his fists on me.”
· It qualifies as an excited utterance – (i) describes events; (ii) made while under the stress of those events.

· Does not violate the confrontation clause as it is non-testimonial – for the purpose stopping ongoing crime.

· Part about “He’s running . . .” could arguably be testimonial since the ongoing crime had subsided and McCottry was no longer in danger.

Hammon v. Indiana – testimonial statements

· Police respond to a domestic disturbance and find Amy Hammon frightened on her front porch. Hammon at first says nothing is wrong. After more questions, responding officers understand Hershel Hammon had hit Amy and thrown her down a flight of stairs. Officers have Amy fill out a battery affidavit. Hershel charged with battery. At trial, State of Indiana introduces (i) Amy’s affidavit; and (ii) the statements Amy made to the responding officers.
· HELD – both the affidavit and statements made to officers should have been excluded, regardless of if they fell into hearsay objections.

· Both were testimonial statements – i.e., about “what had happened” as opposed to “what was happening”

No mechanistic hearsay application in criminal cases

	Cannot use the rule against hearsay to prevent a D from calling a witness and letting them testify
· I.e., no mechanistic application of the hearsay rule to prevent D from presenting exonerating evidence


Chambers v. Mississippi
· Voucher rule (applicable in Mississippi) - by calling a witness the party calling “vouches” for their credibility. The calling party can only ask the witness direct questions. Also, calling party cannot impugn the credibility of the witness.
**
· Chambers was charged with murdering a police officer. Officer was shot during a hostile confrontation with a crowd. Pre-trial, McDonald made a sworn confession to Chamber’s counsel stating he had shot the officer. Chamber’s counsel also had three witnesses that could testify to out-of-court statement McDonald made confessing to the shooting
· At trial, Chambers called McDonald as a witness. As part of calling McDonald, Chambers introduced his sworn out of court confession. On cross, the state had McDonald recant his testimony. 
· Due to the voucher rule, trial court did not allow Chambers to impugn McDonald’s credibility on redirect. Chambers was also not allowed to call the three witnesses to speak to McDonald’s out of court statements as McDonald’s statements to them were hearsay.
· HELD

· (1) Under policy that resembles why the confrontation clause exists, Mississippi should not have applied the voucher rule to prevent Chambers from questioning McDonald on redirect.
· (2) McDonald’s out of court statements should not have been kept out due to hearsay.
· They do not fall under an exception to the hearsay rule – not a declaration against penal interest as this requires the declarant to be unavailable. 

· However, due to the sworn confession and number of witnesses willing to testify to out of court statements, they are somewhat credible and should be admissible as exonerating evidence. 
Brady and prohibition against mechanistic application
· Brady rule - prosecution has a due process obligation to turn over exonerating evidence to defense during discovery

· Interaction w/ prohibition against mechanistic application - w/o prohibition against mechanistic application, prosecution may give D an exonerating confession; however, D may not be able to use it due to the rule against hearsay
Character Evidence
· Main question – when character evidence is admissible?

· Sub-question - if admissible, what type of evidence can be used?
· Under general rule – no character evidence is admissible

· Under exceptions – admissible evidence may be limited to a certain type
· NOTE – habit / routine / custom may seem like character evidence; however, it is not (bitch)
Types of character evidence

· Reputation or opinion

· Specific instances of conduct
	Reputation or opinion

· Evidence is generally testimony about witness’s general feelings towards a person; or the general opinion of the person in the community 
· Witness can only use – 
· (*) personal opinion; or 
· (*) hearsay (that would otherwise be inadmissible under the rule against hearsay)

	Specific instances of conduct

· Evidence that demonstrates a fact / occurrence at a specific time
· Witness can only use – 

· (*) first-hand knowledge; or

· (*) admissible hearsay


Why specific instances of conduct are prohibited in some cases
· “Don’t let the side show take over the circus”

· In some cases, specific instances of conduct would:
· (a) Take too much time – if each specific instance need be proved by proponent / challenged by opponent, each specific instance would essentially have its own trial
· (b) Confuse the issue on trial – each specific instance would detract from the core issue to be proved at trial
· Situation we want to prevent
· In attempting to prove it did not engage in the charged conduct, D puts on evidence of several specific past instances that demonstrate its behavior is generally in opposition to charged conduct. The prosecution then tries to rebut this evidence by (i) disproving those instances; or (ii) offering evidence of specific past instances where D’s behavior was in line with the conduct. 
· Proving each instance would essentially require its own trial
· In proving each instance, the fact finder will get distracted from focusing on the D’s conduct that resulted in the charges against it
Admissibility of character evidence 
	
	FRE
	CEC

	General rule - character evidence is not admissible to prove propensity for conduct (i.e., demonstrate that past actions indicate future behavior)
	404(a)(1), 404(b)(1)
	1101(a)

	Exceptions

	(a)
	Character is at issue
	??
	??

	(b)
	Character traits - Criminal D “opens the door” concerning itself or the V
	404(a)(2)
	1102, 1103(PI)

	(c)
	Specific acts – where relevant to prove intent, plan, modus operandi, etc.
	404(b)(2)
	1101(b)

	(d)
	Sex crimes, etc.
	412, 413, 414
	1103(PII), 1108, 1109

	(e)
	Witness’s character for truthfulness
	See impeachment below


General rule – prohibition against character evidence
	General rule
· Character evidence is not admissible to prove propensity for conduct (i.e., demonstrate that past actions indicate future behavior)
· I.e., neither type of evidence is admissible

	Application

· What is prohibited?
· Prohibition is only against the propensity for conduct
· Evidence of character / prior specific acts showing character are not prohibited for non-propensity purposes
· Applies in both civil & criminal
· General rule applies to both case types – i.e., in both civil and criminal cases
· Applies to good & bad
· No distinction – general rule applies to both good & bad character

· Applies to character of any person
· Rule does not just apply to the litigating parties – though it does apply to the litigating parties

	Policy

· Trial should be based on a specific instance of conduct 

· Character evidence cannot be used to demonstrate that past actions indicate the behavior that likely occurred in that specific instance because past actions tend to overly influence the fact finder – i.e., past action evidence is prejudicial to discovering the truth of the specific instance


	Intro to FRE 404
· 404(a)(1) – prohibition against use of character or character trait
· 404(b)(1) – prohibition against use of specific acts

	FRE 404 – Character evidence

‘(a) Character evidence

· (1) Prohibited uses – evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait
‘(b) Other crimes, wrongs, or acts

· (1) Prohibited uses – evidence of any other crime, wrong, or act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character


Exceptions – when character evidence is admissible
· (a) Character is at issue

· (b) Character traits - criminal D “opens the door” concerning itself or the V

· (c) Specific acts – where relevant to prove intent, plan, modus operandi, etc.
· (d) Sex crimes, etc.
· (e) Witness’s character for truthfulness

‘(a) Character is at issue

	Rule for when character is at issue
· WHEN – a person’s character is at issue
· THEN – either side can raise any evidence to demonstrate the person’s character

· I.e., reputation, opinion, or specific instances of conduct are all admissible

	When character is at issue
· Where the law requires proving character > to establish an element of a charge, claim, or defense

Case types where character is at issue
· (1) Defamation – damages are based on change in reputation

· (2) Negligent entrustment / hiring – entrusting / hiring party must be on notice the one they entrusted / hired had bad character

· (3) Custody – fitness to be a parent depends on character


Cleghorn v. N.Y. Central R.R. – demonstration of general rule v. when character is at issue
· Action for negligence. Allegation - R.R.’s switchman neglected to change the switch after a train had gone down one track. The switch was left indicating it was fine for a passenger train to travel down the same track. Train derails, passengers get injured. At trial, passengers attempt to demonstrate that R.R.’s switchman was a drunk and the time of the accident. In doing so, attempted to show that switchman had worked after drinking on other occasions.

· HELD

· Evidence about specific instances of switchman’s past conduct is inadmissible. Currently on trial is his conduct during the day of the accident

· However, had this been a case for negligent entrustment, specific instances of past conduct would have been admissible. Passengers would have needed to demonstrate R.R. knew switchman was a drunk and entrusted him with the position anyway.
‘(b) Character traits - Criminal D “opens the door”
	NOTE – there is no “door opener” in civil cases
· For criminal cases – this creates a situation where D’s counsel needs to think really, really hard for raising character


	Operation of rule

· (1) D first offers evidence of its own or the V’s character (i.e., opens the door)
· (2) Prosecution can then (i) cross-examine D’s character witnesses; (ii) offer its own evidence in rebuttal

	Type of evidence admissible – FRE v. CEC difference
· FRE – 404(a)(2)
· Only reputation or opinion evidence – see that 404(a)(2) lists the exceptions after 404(a)(1) lays out the general prohibition
· Evidence of specific instances of conduct is not allowed
· CEC – 1102 / 1103
· D’s pertinent trait – only reputation or opinion evidence
· V’s pertinent trait – reputation, opinion, or specific instances evidence
· D as violent to rebut V as violent - reputation, opinion, or specific instances evidence


FRE 404(a)(2) – Exceptions
· Reputation or opinion evidence only is admissible in the following three instances
	The following exceptions apply in a criminal case:
‘(A) D’s pertinent trait - D may offer evidence of the D’s pertinent trait
· IF – the evidence is admitted

· THEN – the prosecution may offer evidence to rebut it

‘(B) V’s pertinent trait - Subject to the limitations in Rule 412, D may offer evidence of an alleged V’s pertinent trait

· IF – the evidence is admitted

· THEN – the prosecution may – 

· (i) offer evidence to rebut it; and

· (ii) offer evidence of the D’s same trait

‘(C) V as peaceful to rebut V as first aggressor in homicide - In a homicide case

· IF – D offers evidence that V was the first aggressor

· THEN – the prosecution can offer evidence of V’s trait of peacefulness to rebut the evidence that V was the first aggressor


CEC 1102 / 1103 – Exceptions
· Reputation or opinion evidence only is admissible under 1102

· Reputation, opinion, or specific acts is admissible under 1103
	CEC 1102 – Opinion and reputation evidence of character of criminal D to prove conduct

	In a criminal action,

· evidence of the D’s character or a trait of his character in the form of an opinion; or 

· evidence of his reputation 
· is not made inadmissible by [general prohibition] if such evidence is:

· (a) Offered by the D to prove his conduct in conformity with such character or trait of character

· (b) Offered by the prosecution to rebut evidence adduced by the D under subdiv. (a).


	CEC 1103 – Character evidence of crime victim to prove conduct; evidence of D’s character or trait for violence

	Crime Victim

‘(a) In a criminal action

· Evidence of the character or a trait of character

· (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct)

· Of the V of the crime for which the D is being prosecuted

· Is not made inadmissible by § 1101 if the evidence is:

· (1) Offered by the D to prove conduct of the V in conformity with the character or trait of character

· (2) Offered by the prosecution to rebut evidence adduced by the D under para. (1)

	Criminal D

‘(b) In a criminal action

· Evidence of the D’s character for violence or trait of character for violence

· (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct)

· Is not made inadmissible by § 1101 if the evidence is 

· Offered by the prosecution 

· To prove conduct of the D 

· In conformity w/ the character or trait of character

· AND is offered after evidence that the V had a character for violence or a trait of character tending to show violence has been adduced by the D under para. (1) of subdiv. (a). 


Michelson v. U.S.
· Michelson was convicted of bribing an IRS agent. Michelson attempts to defend by proving it was entrapment. Entrapment defense requires proving that D is a person of such character that they would not have engaged in the charged conduct without coaxing. 
· At trial, Michelson puts on four witnesses to prove Michelson has a reputation as a law-abiding citizen. During cross-examination, U.S. asks witnesses if they were aware of Michelson’s prior misdemeanor conviction for sale of counterfeit goods and separate arrest for receiving stolen property.
· HELD – prosecution was allowed to raise these questions after Michelson put the witnesses on the stand to demonstrate good character.
‘(c) Specific acts – where relevant to prove intent, plan, modus operandi, etc.

	NOTE – applies to criminal and civil cases


	FRE 404(b)(2) / CEC 1101(b) – Other crimes, wrongs, or acts; permitted uses

	‘(2) Permitted uses – [evidence of any other crime, wrong, or act] – i.e., evidence of specific instances - may be admissible for another purpose, such as proving:
(i) motive;

(vi) knowledge;

(ii) opportunity;

(vii) identity;

(iii) intent;

(viii) absence of mistake; or

(iv) preparation;

(ix) lack of accident.

(v) plan;



	FRE and CEC are similar enough only FRE is included


	FRE 404(b)(3) - Other crimes, wrongs, or acts; Notice in criminal cases

	‘(3) Notice in a criminal case– In a criminal case, the prosecutor must:

· (A) provide reasonable notice of any such evidence that the prosecutor intends to offer at trial, so that the D has a fair opportunity to meet it;

· (B) articulate in the notice the permitted purpose for which the prosecutor intends to offer the evidence and the reasoning that supports the purpose; and

· (C) do so in writing before trial – or in any form during trial if the court, for good cause, excuses lack of pretrial notice


Examples of 404(b)(2) / CEC 1101(b)
	Modus operandi
*Most common way this comes up*
	Evidence of specific acts is admissible to prove accused has a calling card – i.e., connecting the dots between several crimes to earmark them as the work of the accused.
Midnight men - to prove first two rapes were committed by the same people, prosecution could put on evidence showing that the same materials were in the fanny pack of the red haired guy found at the third crime scene.

	Knowledge
	Evidence of a specific act is admissible to prove accused has certain knowledge making it possible they did what it is alleged they did.

 Used car salesman – P sues D for fraud in the inducement related to D’s sale of a car to P with incorrect mileage. At trial, P is allowed to introduce evidence of prior specific instances where D has been found to have sold cars after misrepresenting the mileage.


Burden of proof for evidence of specific instances under 404(b)(2) / CEC 1101(b)

· BoP for admitting evidence under 404(b)(2) / CEC 1101(b) is “preponderance of the evidence”
· NOTE – since it is lower than “beyond a reasonable doubt,” evidence of a criminal D’s past action from a case in which they were charged, tried, and ultimately acquitted may still be admissible. 

People v. Massey 
· Massey charged with burglary. The burglar robbed a woman who lived alone and left a piece of white cloth behind. State offers evidence that Massey had been charged with burglary before and that he has a “calling card” – i.e., his preparation and plan for the crime always involves the same thing. In the prior burglary, a woman who lived alone was robbed and a piece of white cloth was left behind. Massey had been charged, tried, and acquitted of the prior burglary. 
· HELD – it was admissible for the state to put on evidence of the prior charge since they proved Massy has committed the prior burglary by a preponderance of the evidence.
· SIDE NOTE – the jury’s verdict of acquittal from the prior trial was not admissible as it was hearsay.
QUESTION – would the People’s evidence in Massey have needed to fall within a hearsay exception to be admissible? Look into this tomorrow.
‘(d) Sex crimes, etc.
Overview

· General rule – FRE 404(b)(1) / CEC 1101(a) operates to prevent evidence of a prior crime being admissible to show D’s propensity to commit the crime for which it is now on trial
· Rules in this section – rules allow prosecution to raise evidence of other crimes of specific types, with or without D opening the door
	FRE
	CEC

	· 413 – similar sexual assault cases
· 414 – similar child-molestation cases
	· 1108 – similar sexual offense cases
· 1109 – similar domestic violence, child abuse, or elder abuse cases


FRE v. CEC
· Difference – 
· CEC includes domestic violence, child abuse, and elder abuse cases; FRE does not
· For domestic violence, child abuse, and elder abuse cases, CEC includes a 10 year time limit from the date the current offense is charged for admissibility of prior acts. FRE has not time limits. 
· Similarities – 
· While FRE specifically enumerates child-molestation, CEC also includes child molestation within its definition of sexual offense cases
· All rules operate the exact same way – only difference is CEC 1109 related to (i) imposition of time limit; and (ii) more expansive list of what types of past crime evidence is admissible
FRE rules

	FRE 413 / 414 – Similar crimes in sexual-assault / child-molestation cases

	‘(d) Definitions
· For 413 

· Sexual assault - Crime as defined by state and federal laws

· For 414

· (1) Child – a person below 14; and

· (2) Child molestation – crime defined by state and federal laws
‘(a) Permitted uses

· In a criminal case

· In which a D is accused of sexual assault

· The court may admit evidence that the D committed any other sexual assault. 

· The evidence may be considered on any matter to which it is relevant. 

‘(b) Disclosure to the D

· If the prosecutor intends to offer this evidence
· The prosecutor must disclose it to the D

· Including witnesses’ statements, or 

· A summary of the expected testimony.

· The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.

‘(c) Effect on other rules

This rule does not limit the admission or consideration of evidence under any other rule


CEC rules

	CEC 1108 – Evidence of another sexual offense by D; disclosure; construction of section

	‘(d) Definitions
· (1) Sexual offense – a crime under the laws of a state or of the U.S. that involved any of the following [highly inclusive list] (note – definition of consent also included in (d)(2) as it relates to what makes the list of sexual offenses)
‘(a) The rule regarding other sexual offenses

· In a criminal action in which the D is accused of a sexual offense

· Evidence of the D’s commission of another sexual offense or offenses

· Is not made inadmissible by § 1101 (if the evidence is not inadmissible pursuant to § 352)

‘(b) Disclosure to the D pre-offering

· In an action in which evidence is to be offered under this Section

· The people shall disclose the evidence to the D

· Including statements of witnesses, or 

· A summary of the substance of any testimony that is expected to be offered in compliance with the requirements of [Penal Code sec.]
‘(c) Limiting clarification

· This section does not limit the admission or consideration of evidence under any other section of this code. 


	CEC 1109 – Evidence of D’s other acts of domestic violence

	‘(d) Definitions
· (1) Abuse of an elder or dependent person – 

· Physical or sexual abuse, neglect, financial abuse, abandonment, isolation, abduction, or other treatment that results in physical harm, pain, or mental suffering;

· The deprivation of care by a caregiver; or

· Other deprivation by a custodian provider of goods or services that are necessary to avoid physical harm or mental suffering

· (2) Child abuse – act proscribed in Penal Code.

· (3) Domestic violence – meaning from Penal Code; also Family Code if relevant after hearing on relevance.

‘(e) 10-year time limitation

· Evidence of acts occurring more than 10 years before the charged offense is inadmissible under this section

· Unless the court determines that the admission of this evidence is in the interest of justice

‘(a)(1), (2) Rule for Domestic violence / Abuse of an elder or dependent person

· Except as provided in (e) or (f)

· In a criminal action in which the D is accused of an offense involving: 

· (1) domestic violence 

· (2) abuse of an elder or dependent person

· Evidence of the D’s commission of other [such offenses] 

· Is not made inadmissible by § 1101 

· (if the evidence is not inadmissible pursuant to § 352).

‘(a)(3) Rule for Child abuse

· Except as provided in (e) or (f) AND subject to a hearing conducted pursuant to § 352, which shall include consideration of any corroboration and remoteness in time, 

· In a criminal action in which the D is accused of an offense involving:

· Child abuse

· Evidence of the D’s commission of other [such offenses] 

· Is not made inadmissible by § 1101 (if the evidence is not inadmissible pursuant to § 352).

· Nothing in this para. prohibits or limits the admission of evidence pursuant to sec. (b) of § 1101.

‘(b) Disclosure to the D pre-offering

· In an action in which evidence is to be offered under this Section

· The people shall disclose the evidence to the D

· Including statements of witnesses, or 

· A summary of the substance of any testimony that is expected to be offered in compliance with the requirements of Sec. 1054.7 of the Penal Code

‘(c) Interaction with other sections
· Sec. shall not be construed to limit or preclude the admission or consideration of evid. under any other statute or case law

‘(f) Inadmissibility of findings of admin. agencies related to health facilities – [skipped]


Related rule – shield laws
· Why rules exist – in sexual assault cases, Ds used to defend by attempting to demonstrate the V’s robust sexual activity with others
· Now precluded – as we are all aware, consent to one person is not blanket consent to all

	FRE 412 – Sex-offense cases: The V’s sexual behavior or predisposition

	‘(a) Prohibited uses
· The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
· (1) evidence offered to prove that a V engaged in other sexual behavior; or

· (2) evidence offered to prove a V’s sexual predisposition

‘(b) Exceptions

· (1) Criminal cases – the court may admit the following evidence in a criminal case:
· (A) evidence of specific instances of a V’s sexual behavior, if offered to prove that someone other than the D was the source of semen, injury, or other physical evidence;
· (B) evidence of specific instances of V’s sexual behavior w/r/t the person accused of the sexual misconduct, if offered by the D to prove consent or if offered by the prosecutor; and
· (C) evidence whose exclusion would violate the D’s constitutional rights.

· (2) Civil cases – in a civil case, the court may admit

· evidence offered to prove a V’s sexual behavior or sexual predisposition
· IF – its probative value substantially outweighs the danger of harm to any V and of unfair prejudice to any party.
· The court may admit evidence of a V’s reputation only if the V has placed it in controversy.

‘(c) Procedure to determine admissibility
· [not covered in class, skipped]

‘(d) Definition

· V includes alleged V.


	CEC 1103(c) (Part II) – evidence of manner of dress of V; evidence of complaining witness’ sexual conduct

	‘(6) Complaining witness – means the alleged victim of the crime charged, the prosecution of which is subject to this subdivision

‘(1) Notwithstanding any other provision of this code to the contrary, and except as provided in this subdivision

· In any prosecution under [various statutes] of the Penal Code

· Or for assault w/ intent, attempt, or conspiracy to commit a crime defined in any of those [various statutes]

· EXCEPT – where the crime is alleged to have occurred in a local detention facility, or in a state prison

· Opinion evidence, reputation evidence, and evidence of specific instances of the complaining witness’ sexual conduct, or any of that evidence, 

· Is not admissible - by the D - in order to prove consent by the complaining witness

‘(2) Notwithstanding para. (3)

· Evidence of the manner in which the V was dressed at the time of the commission of the offense is not admissible 

· when offered by either party on the issue of consent in any prosecution for an offense specified in para. (1). 

· For this para. – manner of dress – does not include the condition of the V’s clothing before, during, or after the commission of the offense. 

‘(3) Para. (1) does not apply to evidence of the complaining witness’ sexual conduct with the D

‘(4) IF – the prosecutor introduce evidence, 

· including testimony of a witness, or 

· the complaining witness as a witness gives testimony, 

· AND - that evidence relates to the complaining witness’ sexual conduct, 

· THEN - the D may: 

· cross-examine the witness who gave the testimony and offer relevant evidence limited specifically to the rebuttal of the evidence introduced by the prosecutor or given by the complaining witness. 

‘(5) This subdivision does not make inadmissible any evidence offered to attack the credibility of the complaining witness


‘(e) Witness’s character for truthfulness

	NOTE – see below, same as rules for impeachment


Habit – character evidence that’s not character evidence
	FRE 406 – Habit; routine practice / CEC 1105 – Habit or custom to prove specific behavior

	Evidence of
· A person’s habit; or

· An organization’s routine practice

· May be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice.

	FRE & CEC similar enough only FRE is included

NOTE – people have habits; entities have routine practices


Habit v. character evidence 

· Habit is admissible while character evidence is not because a habit’s probative value outweighs its prejudicial impact
· KEY DISTINCTION – character is general; habit is a regular response to a particular situation or stimuli
· Example
· Inadmissible character evidence – P attempts to show that D is a generally negligent driver; thus, D had a propensity for negligent driving making it more likely he ran the stop sign leaving the cul-de-sac. 
· 404(a)(1) / 1101(a) precludes P from presenting evidence of P’s character trait for not paying attention on the road, even if otherwise admissible.

· 404(b)(1) / 1101(a) precludes P from presenting evidence of specific instances where D was negligent – e.g., specific instances of running yellow lights, hitting non-moving objects in parking lots, etc.
· Reason – trial outcome should be about D’s conduct on the day in question, not D’s past conduct. 

· Admissible habit evidence – P attempts to show that D always runs the stop sign leaving the cul-de-sac; thus, it was likely D also ran the stop sign on the day in question.
· 406 / 1105 allows this type of evidence.
· Reason – evidence that D always does something is probative on the point of whether they did it on the day in question.
Impeachment

Intro
· Every time a witness takes the stand, the case has a new issue: credibility of the witness
Coverage
· General rules

· Ways to impeach a witness

· Witness’s character for truthfulness

· Specific unrelated error

· Bias

· Defective capacity

· Prior statements
Impeachment – general rules

	Party impeaching a witness

	FRE 607 – Who may impeach a witness

· Any party – including the party that called the witness – may attack the witness’s credibility
	CEC 785 – Parties may attack or support credibility

· The credibility of a witness may be attacked or supported by any party – including the party calling him.


	CEC 780 – Testimony; Proof of Truthfulness; Considerations

	Except as otherwise provided by statute

· The court or jury may consider in determining the credibility of a witness

· Any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the heading

· Including by not limited to any of the following

‘(a) His demeanor while testifying and the manner in which he testifies

‘(g) A statement previously made by him that is consistent with his testimony at the hearing

‘(b) The character of his testimony

‘(h) A statement made by him that is inconsistent with any part of his testimony at the hearing

‘(c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies

‘(i) The existence or nonexistence of any fact testified by him

‘(d) The extent of his opportunity to perceive any matter about which he testifies

‘(j) His attitude towards the action in which he testifies or towards the giving of testimony

‘(e) His character for honesty or veracity or their opposites
‘(k) His admission of untruthfulness
‘(f) The existence or nonexistence of a bias, interest, or other motive



Cross-examination rules

	CEC 764 – Leading question

	· Leading question – a question that suggests to the witness the answer that the examining party desires. 


	CEC 767 – Leading questions

	‘(a) When leading questions can be asked

· Except under special circumstances where the interests of justice otherwise require:

· (1) A leading question may not be asked of a witness on direct or redirect examination

· (2) A leading question may be asked of a witness on cross-examination or recross-examination

‘(b) Exception for children under 10 and dependent persons

· The court may, in the interests of justice 

· Permit a leading question to be asked of 

· A child under 10 years of age; or 

· A dependent person with a substantial cognitive impairment 

· In a case involving a prosecution under [specified provisions of the Penal Code].


Witness’s character for truthfulness
· Character for truthfulness = propensity to tell the truth

Three topics covered

· (1) Admissibility of reputation or opinion evidence to attack or support truthfulness
· (2) Prohibition against specific instances evidence to attack or support truthfulness

· FRE statutory exception
· (3) Use of past crimes
Full rules – witness’s character for truthfulness
FRE – Witness’s character for truthfulness
	FRE 608 – A Witness’s Character for Truthfulness or Untruthfulness

	‘(a) Reputation or opinion evidence

· A witness’s credibility may be – attacked or supported –

· By testimony about the witness’s reputation for having a character for truthfulness or untruthfulness

· Or, by testimony in the form of an opinion about that character.

· But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.

‘(b) Specific instances of conduct

· Except for a criminal conviction under Sec. 609

· Extrinsic evidence is not admissible 

· To prove specific instances of a witness’s conduct in order to - attack or support

· The witness’s character for truthfulness. 

· But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:

· (1) the witness; or

· (2) another witness whose character the witness being cross-examined has testified about

(Flush) By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness. 


	FRE 609 – Impeachment by Evidence of a Criminal Conviction

	‘(a) In General

· The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:

· (1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:

· (A) [Where witness is not D] - must be admitted, subject to 403 (prejudicial impact outweighs probative value), in a civil case or in a criminal case in which the witness was not a D; and

· (B) [Where witness is D] - must be admitted in a criminal case in which the witness is a D, if the probative value of the evidence outweighs its prejudicial effect to that D; and

· (2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving – or the witness’s admitting – a dishonest act or false statement. 

‘(b) Limit on Using the Evidence After 10 years

· This subdivision applies IF – more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later.

· Evidence of a conviction is admissible only if:

· (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and

· (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.

‘(c) Effect of a Pardon, Annulment or Certificate of Rehabilitation

· Evidence of a conviction is not admissible if:

· (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishably by death or by imprisonment for more than one year; or

· (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence. 

‘(d) Juvenile Adjudications

· Evidence of a juvenile adjudication is admissible under this rule only if:

· (1) it is offered in a criminal case

· (2) the adjudication was of a witness other than the D

· (3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and

· (4) admitting the evidence is necessary to fairly determine guilt or innocence.

‘(e) Pendency of an Appeal
· A conviction that satisfies this rule is admissible even if an appeal is pending.

· Evidence of the pendency is also admissible.


CEC / Cal. Constitution – Witness’s character for truthfulness
	CEC 786 – Character evidence generally

	· Evidence of traits of his character – other than honesty or veracity, or their opposites – is inadmissible to attack or support the credibility of a witness. 


	CEC 790 - Good character of witness

	· Evidence of the good character of a witness is inadmissible to support his credibility 

· UNLESS evidence of his bad character has been admitted for the purpose of attacking his credibility. 


	CEC 787 – Specific instances of conduct

	· Subject to Sec. 788

· Evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible 

· To attack or support the credibility of a witness


	CEC 788 – Prior felony conviction

	· For the purpose of attacking the credibility of a witness, 

· It may be shown by - 

· The examination of the witness; or 

· The record of the judgement 

· That he has been convicted of a felony [as defined by the convicting jurisdiction]
· UNLESS

· (a) A pardon based on his innocence has been granted to the witness by the jurisdiction in which he was convicted

· (b) A certificate of rehabilitation and pardon has been granted to the witness under [specific penal code provisions]

· (c) The accusatory pleading against the witness has been dismissed under [a specific penal code provision]

· BUT – this exception does not apply to any criminal trial where the witness is being prosecuted for a subsequent offense

· (d) The conviction was under the laws of another jurisdiction AND the witness has been relieved of the penalties and disabilities arising from the conviction pursuant to the procedure substantially equivalent to that referenced in (b) or (c). 


	Cal. Constitution – Art. I Declaration of Rights, §28(d)

	Right to truth-in-evidence

Relevant evidence shall not be excluded in any criminal proceeding, 
· including pretrial and post-trial conviction motions and hearings

· or in any trial or hearing of a juvenile for a criminal offense

· whether heard in juvenile or adult court.

Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code 352, 782, or 1103.
Nothing in this section shall affect any existing statutory or constitutional right of the press.


	Cal. Constitution – Art. I Declaration of Rights, §28(f)

	In addition to the enumerated rights . . . that are personally enforceable by victims . . . 

· Victims of crime have additional rights that are shared with all of the People of the State of California.

· These collectively held rights include, but are not limited to, the following:

· (4) Use of prior convictions
· Any prior felony conviction of any person in any criminal proceeding, 

· whether adult or juvenile, 

· shall subsequently be used 
· without limitation 

· for purposes of impeachment or enhancement of sentence in any criminal proceeding. 

· When a prior felony conviction is an element of a felony offense, it shall be proven to the trier of fact in open court.


Admissibility of reputation or opinion evidence to attack or support truthfulness

	Rules

· FRE 608(a) / CEC 786, 790

	General rule 
· Reputation or opinion evidence is admissible to attack or support character for truthfulness
· HOWEVER - evidence of truthfulness is admissible only after a witness’s character for truthfulness has been attacked

**

· Meaning – cannot talk about a person being honest until they are attacked as dishonest
· Policy – do not waste time discussing honesty if it isn’t at issue

	Situation

· Normally – opponent calls witness’s character for truthfulness into question
· However – no rules prevent the party that called the witness from attacking the witness’s character for truthfulness 

· Especially true in civil cases – e.g., plaintiff’s first witness could be the defendant 


Prohibition against specific instances evidence to attack or support truthfulness

	Rule

· FRE 608(b) / CEC 787
Exception

· (FRE only) FRE 608(b) - cross-examination exception


	General rule 

· Extrinsic evidence to prove specific instance of a witness’s conduct is not admissible to attack or support character for truthfulness
**

· Policy – see policy against specific instances as part of character evidence


	Exception - FRE only

· 608(b) – cross-examination exception
· On cross-examination

· The court may allow inquiry about specific instances of conduct

· IF – the specific instances are probative of:

· The witness’s character for truthfulness or untruthfulness; or

· Another witness’s character for truthfulness or untruthfulness about which the witness being cross-examined testified to

	Meaning of truthfulness or untruthfulness
· NOTE – this is different from “dishonest acts or false statements” in 609(a)(2)

· Exclusively means “lying” (remember Dear Abby, FRE drafters don’t think anyone who steals would also lie)
Application notes
· The cross-examination exception is limited to intrinsic evidence

· Meaning – where a witness denies a charge of a specific instance of untruthfulness, counsel must accept the witness’s answer 

· No proving the witness wrong with extrinsic evidence 
· However, could warn them about perjury
· Procedural application

· Since exception is limited to intrinsic evidence, must do the following –
· First – ask question that pin witness to a specific answer

· Second – ask damning question that casts doubt on that answer

· Example – challenging credibility with specific instance
· Q1 – isn’t it true you performed on OnlyFans to pay your way through law school? Answer – yes.

· Q2 – is this your job application for employment with “Catholic Charities America?” Answer – yes.

· Q3 – and you applied after law school, right? Answer – yes.

· Q4 – on p. 2, do you attest that you’ve never worked in a way adverse to the values of the Catholic Church? Answer – yes. 

· Q5 – at the bottom, did you sign that the information submitted was correct under penalties of perjury? Answer – I did.


Use of past crimes
	WARNING
· For analysis to fall under this section, evidence of the past crimes must be related to impeaching the witness
**

· Miscellaneous historical – in JOE, those convicted of a felony were infamous. 
· Felons – i.e., infamous persons - were originally not allowed to testify as it was believed they could not take an oath before God. 
· A total prohibition was too restrictive – changed rule = let the felon testify but tell the fact finder they are a felon – i.e., ensure fact finder knows of their infamy.
· Purpose of these rules 
· Modern day version of showing fact finder person is infamous


People v. Sorge

· Sorge charged with abortion and practicing medicine without a license. Sorge pleads guilty to practicing without a license, in doing so signs a plea statement stating she had performed an abortion. At trial, DA asks Sorge on cross-examination whether she ever performed an abortion. Sorge answers no. DA then asks, “did you sign a plea statement stating you had performed an abortion?” 
· Analysis
· DA’s question on cross is admissible as it challenges the credibility of Sorge’s answer to the prior question.
· However, jury should receive a limiting instruction stating it can only consider Sorge’s answer related to her credibility, not her guilt on the charge of abortion.
Intro

· “Past crimes” here has broad meaning – both past convictions and past bad acts
· Three buckets – (i) unconvicted bad acts; (ii) convicted misdemeanors; (iii) convicted felonies

· FRE – rules for three buckets are almost the same between civil and criminal – civil and criminal presented together below

· CEC – rules vary significantly between civil and criminal – civil and criminal presented separately
	Civil
	
	

	
	FRE
	CEC

	Unconvicted bad acts
	· 608(b) exception
	· Not admissible

	Convicted misdemeanors
	· 609(a)(2) – bad acts or false statements misdemeanors
	· Not admissible

	Convicted felonies
	· 609(a)(2) – bad acts or false statements felonies 609(a)(1)(A) – felonies
	· 788 – felonies


	Criminal

	
	FRE
	CEC

	Unconvicted bad acts
	· 608(b) exception
	· Wheeler – moral turpitude conduct that could have been a misdemeanor, if proved

	Convicted misdemeanors
	· 609(a)(2) – bad acts or false statements misdemeanors
	· Wheeler – moral turpitude convicted misdemeanors, if proved

	Convicted felonies
	· 609(a)(2) – bad acts or false statements felonies

· 609(a)(1)(A) – felonies, W is not a D

· 609(a)(1)(B) – felonies, W is a D
	· Cal. Const., Art. I, § 28(f) (as limited by Castro)


FRE – use of past crimes – civil and criminal
Unconvicted bad acts

· See FRE 608(b) exception above related to specific instances of truthfulness or untruthfulness
Convicted misdemeanors / felonies involving dishonest acts or false statements
	FRE 609(a)(2)

· Evidence of a past conviction for any crime (felony and / or misdemeanor) - must be admitted – 
· (*) if the court determines that establishing the elements of the crime required proving OR the witness admitting
· (*) dishonest acts or false statements

	Meaning of dishonest acts or false statements
· NOTE – this is different from “truthfulness or untruthfulness” in 608(b) - cross-examination exception

· Encompasses both – “lying,” “stealing,” “cheating,” etc.
· However, is not as broad as “moral turpitude” standard for admission of past crimes under Cal. Criminal 
· e.g., evidence of Will Smith slapping Chris rock is not dishonest or false; however, violent conduct of this nature would be considered “moral turpitude”
Application notes

· 609(a) – see that this is different from 608(b). For 608(b), counsel is limited to intrinsic evidence – i.e., asking the witness. For all of 609(a), counsel can use extrinsic evidence – i.e., could use (*) witness’s testimony; (*) past recollection refreshed; (*) public records, etc.


Convicted felonies (other)
	FRE 609(a)(1)
· Evidence of a past felony convictions - must be admitted –

· 609(a)(1)(A)
· (*) in a civil case OR criminal case where the witness is not a D; 
· (*) subject to 403 (i.e., prejudicial impact does not substantially outweigh probative value)
· 609(a)(1)(B) – 
· (*) in a criminal case where the witness is a D; 
· (*) subject to backassward 403 (i.e., probative value outweighs its prejudicial effect)

	Application notes – 609(a)(1)(B)

· Where probative value does not outweigh prejudicial effect – see below related to applying Castro to Cal. Const., Art. I, § 28(f)


FRE limits on use of convictions

	LIMIT on what is admissible – convicted felonies and misdemeanors

· The only thing admissible related to a misdemeanor or felony conviction is a statement about the conviction
· Any superfluous language concerning the conduct underlying the conviction should be objected to based on 403 (or 352 in Cal. as the same point applies)
· Miscellaneous historical – the point of this evidence is to make the fact finder aware of the witness’s infamy, putting on evidence of the underlying conduct would waste time


	Limiting subsection 1 – 609(b) – 10-year old convictions - 

· WHERE – more than 10 years has passed from the later of the witness’s

· conviction; or

· release from confinement

· THEN – evidence of past convictions is only admissible IF – 

· (*) backassward 403 (i.e., probative value outweighs its prejudicial effect); AND

· (*) proponent gives adverse party reasonable written notice to allow it a fair opportunity to contest


	Limiting subsection 2 – 609(c) – Pardon, annulment, or certificate or rehabilitation 

· Evidence of past convictions is not admissible IF – 

· (*) Based on a finding of innocence - the conviction has been the subject of a pardon or annulment

· (*) Based on a finding of rehabilitation - the conviction has been the subject of a pardon, annulment, or certification of rehabilitation

· AND – the person has no later additional felony convictions


	Limiting subsection 3 – 609(d) – Juvenile adjudications
· Evidence of a past juvenile adjudication is only admissible IF - 

· (1) Offered in a criminal case

· (2) Where the witness is not a D

· (3) The (previous juvenile, now) adult’s conviction is otherwise admissible under 609; and

· (4) admission is necessary to fairly determine guilt or innocence


CEC – use of past crimes – civil
Unconvicted bad acts / convicted misdemeanors
· Not admissible

Convicted felonies

	NOTE – felony convictions only under CEC

	CEC 788

For the purpose of attacking the credibility of a witness - evidence of past felony convictions

· May be shown by – 
· (*) examining the witness; or 
· (*) the record of judgement
· UNLESS - 
· Witness was pardoned based on innocence
· Witness was granted a certificate or rehabilitation or pardon (not based on innocence)
· Accusatory pleading against witness was dismissed (but only where there are no other offenses pending)

	Application notes

· Per usual, subject to 352

LIMIT on what is admissible – convicted felonies and misdemeanors

· The only thing admissible related to a misdemeanor or felony conviction is a statement about the conviction

· Any superfluous language concerning the conduct underlying the conviction should be objected to based on 352 (or 403 under FRE as the same point applies)


CEC – use of past crimes – criminal

	NOTE – under Cal. Const., rules make no distinction for when the witness is a D

· However, a distinction should still be made by taking into account that the witness is the D when applying 352


	Meaning of moral turpitude
· Must tend to relate to the witness’s truth and veracity
· Generally – very broad
· Definitely more broad than “dishonest acts or false statements” under FRE 609(a)(2)
· Error on the side of admission
· Examples
· Will Smith slapping Chris rock is violent conduct that would likely be “moral turpitude”
· Involuntary manslaughter is not “moral turpitude”
· People v. Castro
· Drug possession with the intent to distribute is “moral turpitude” – intent to distribute means intent to corrupt others
· Drug possession on its own does not qualify as “moral turpitude”
· Finger in the wind test 
· Malum in se = “moral turpitude” 
· Malum prohibitum = not “moral turpitude”


Unconvicted bad acts / convicted misdemeanors

	Relevant evidence shall not be excluded in any criminal proceeding, including . . . 

Conduct - 

· (1) Could have been prosecuted as a misdemeanor (or felony) / resulted in a misdemeanor conviction 

· (2) Involves moral turpitude
· (3) Is offered subject to 352
· (4) Is proved in court

	Is proved in court

· Admissibility of evidence is not statutorily grounded – so, fact of (*) the conduct that could have been prosecuted as a misdemeanor (or felony) / (*) the misdemeanor conviction must be demonstrated subject to all rules of evidence
· Evidence of a misdemeanor conviction here would be hearsay – i.e., out of court statement offered to prove the truth of the fact that it assets 
· This is the complete opposite of FRE 608(b) – i.e., where counsel must accept the witness’s answer and cannot prove their challenge to the witness’s credibility based on specific acts with extrinsic evidence
· Here, extrinsic evidence is required, subject to all rules of evidence

· Example – no charges will be filed against Will Smith for the slap. For D’s counsel to impeach Will Smith’s credibility based on this unconvicted bad act in a domestic violence case where Smith was testifying for the state could – (*) seek an on the stand admission from Smith; (*) call Chris Rock to testify; etc.
· STUDY POINT – think through scenarios on how to admit this evidence under CEC

Subject to 352

· See below

Why rules for unconvicted bad acts / convicted misdemeanors exist

· Cal. truth-in-evidence (included in Cal. Const., Art. I, § 28(d)) states that no relevant evidence should be excluded in a criminal proceeding.
· People v. Castro (discussed below) interpreted a separate provision of the Cal. Const. that constitutionalized the Victim’s Bill of Rights related to felony convictions
·  People v. Wheeler applied the reasoning from Castro to non-felony cases.


Convicted felonies
	For the purposes of impeachment or enhanced sentencing . . . 

 Any prior felony conviction (whether adult or juvenile) can be used in any criminal proceeding - 
· (1) Without limitation
· (2) So long as the prior felony conviction:
· (a) Involves moral turpitude
· (b) Is offered subject to 352

	Application notes

· People v. Castro - “Without limitation” really means still subject to - 

· (1) Due process concerns; and

· (2) Trial court’s discretion in applying CEC 352

Due process concerns

· Generally – to satisfy due process, for evidence to justify making an inference, the evidence must be rationally related to that inference

· Reason for admitting prior felony conviction is to infer witness is not credible

· Thus – prior felony conviction must require proving moral turpitude as an element of the crime – i.e., must, somehow, be relevant to the witness’s truthfulness / veracity

352 in criminal setting

· Probative value will be substantially outweighed by prejudice where the prior crime is essentially propensity evidence – i.e., since person previously did it, they will do it again
· Where substantial time has past
· Prior crimes that are very old can be argued as unduly prejudicial – e.g., robbery 25+ years ago with no other criminal record shouldn’t come up related to white collar fraud
· Circumstances are significantly different
· Trial judge has discretion in applying 352 – thus, argue that circumstances of two crimes are so different, they are unrelated
· e.g., Professor’s case with D that had a felony marijuana possession with intent to distribute in high school and was on trial for sale of LSD in prison – different drugs, different setting.
· Where D is the witness and there are multiple felony convictions potentially admissible
· Prosecutor should challenge the witness’s credibility with the felony conviction least like the crime D is currently on trial for – essentially - 
· Still show they are a felon to challenge their credibility, i.e., demonstrate infamy
· But avoid, as much as possible, prejudicing the jury by showing they’ve done something similar before – i.e., avoid raising a propensity argument


Specific unrelated error

· A/k/a – “specific unrelated error”
	Rule

· A witness cannot be impeached on matters collateral to the principal issue being tried

· No FRE / CEC rules specifically on point – falls under FRE 403 / CEC 352

· Test for collateralness – could the fact have been shown in evidence for any relevant purpose independent of the contradiction of the witness?

	Policy

· Attempting to impeach a witness based on a collateral issue is not allowed as it confuses the issues at trial


State v. Oswalt
· Oswalt charged with robbery and first-degree burglary in Seattle on June 14. At trial, Oswalt offers an alibi defense – puts Ardiss on the stand. Ardiss testifies that on June 14 Oswalt was in the restaurant Ardiss owns in Portland for the entire day (was dating a waitress and he waited for her while she worked). 
· On cross, State asked Ardiss how frequently Oswalt was a customer, he said every single day for the last few months. To impeach Ardiss, State put a detective on the stand placing Oswalt in Seattle on May 12. Meaning – Ardiss is not credible as he said every day and Oswalt was placed in Seattle on day during that period. 
· Analysis
· The state should not have been able to put on the testimony-evidence from the detective as it is collateral to the issue – i.e., where Oswalt was on June 14. There is no reason, aside from impeaching Ardiss why they would have offered this evidence.
Bias
	Rule

· Evidence of a witness’s bias – favorable or unfavorable – is admissible subject to the trial court’s discretion under FRE 403 / CEC 352.
· General presumption - extrinsic evidence is always admissible to demonstrate bias

	Applying rule

· Key question for determining if evidence of bias is admissible – does this fact make it more likely the witness will lie on the stand?


	WARNING – evidence of bias should be limited to the specifics of the bias

· I.e., underlying factors that drove those specifics are either (*) inadmissible; or (*) must be supported with separate justification.


Greatreaks v. U.S.
· Greatreaks (“G”) charged with attempting to bribe law enforcement. At trial, Officer H testified that G approached him and offered $500 / week if Officer H allowed G and another to operate a poker game without interruption. On cross-examination, Officer H denied ever having threatened G or having a fist fight with G in their neighborhood.
· G put on testimony from Nick, a neighbor from G and Officer H’s neighborhood. Nick was asked about any threats or prior altercations between G and Officer H. Court precluded Nick from testifying. G’s counsel made an offer of proof that had Nick testified, he would have said: (*) G beat the ever living shit out of Officer H after Officer H allegedly raped G’s wife; and (*) Officer H threatened to “get even with” G afterward.
· Analysis

· Nick should have been able to testify that (*) G and Officer H fought; and (*) Officer H threatened G. The fight and threat are indicative of Officer H’s motives to lie on the stand concerning G’s statements.
· Nick should likely not have been able to testify about the underlying reasons for the fight. If G wants to admit this testimony, it would potentially be admissible as an unconvicted bad act.
Defective Capacity
	Defective capacity - Challenging a witness’s credibility based on:

· (1) Physical impairments

· (2) Psychological impairments – i.e., of the mind, affecting the mind, arising in the mind

· Essentially - intellectual impairment

	Type of evidence admissible
· Can resort directly to extrinsic evidence


· NOTE – always subject to 403 / 352

· However, courts tend to be lenient with questions since they are related to a witness’s believabiilty
Physical impairments

· My Cousin Vinny – eyewitness who ID’ed murder suspects on trial. Cousin Vinny -
· Asks questions about witness’s coke bottle thick glasses.
· Then asks how far away the woman was when she made the ID – 100 ft.
· Then walks 50 ft. away and asks the woman to state how many fingers he is holding up – she cannot.

· Thus – Cousin Vinny has shown she is not a credible eyewitness due to her eyesight, i.e., a physical impairment. 
Psychological impairment – i.e., mind, intellect, level of knowledge

· Alger Hiss – Psychologist testified against Chambers. Said, that Chambers was a psychotic person based on characteristics exhibited at trial. Crux of his testimony was that a psychotic person does not behave like everyone else, so you cannot tell when they are lying. Chambers’ counsel’s third question on cross-examination: “were you every denied a license to practice psychology?”
· Purpose – defective mental capacity, i.e., he could not even obtain the credential he is using to testify today as an “expert.”

· My cousin Vinny – Vinny calls Mona Lisa as a general automotive expert. Prosecutor questions whether she is an automotive expert.
· Question 1 – why are you qualified? Answer – I’ve been around garages my whole life, my father and all my uncles are mechanics.
· Question 2 – “being an expert on general automotive knowledge, . . . what would the correct ignition timing be on a 1955 Bel Air Chevrolet, with a 327 cubic-inch engine and a four-barrel carburetor?” Answer – cannot answer, b/c Chevy didn’t make a 327 in 1955.
· Purpose – prosecutor thought question 2 was a “gotcha” and it would make Mona Lisa look like she did not have “general automotive knowledge.”
Prior Statements

Prior Inconsistent Statements

· Purpose – challenge the credibility of the witness by demonstrating they’ve previously made a statement inconsistent with their testimony at trial
Prior Inconsistent Statements – Extrinsic evidence procedural requirement
· Rule – FRE 613(b) / CEC 770 - to use extrinsic evidence of a prior inconsistent statement, the witness-declarant who gave the statement must be given an opportunity to explain
· Option 1
· After the witness-declarant gives testimony inconsistent with a prior statement during direct examination or cross-examination, 

· While the witness-declarant is still on the stand for cross-examination, ask them about their prior inconsistent statement before admitting extrinsic evidence of the prior inconsistent statement. 
· Option 2 

· After the witness-declarant’s direct examination where they give testimony inconsistent with a prior statement, allow the witness to leave the stand but do not allow the witness to be excused.
· Vernacular – in Cal. courts, say “I would like the witness to remain on call.”

· Call a separate witness to present extrinsic evidence of the witness-declarant’s prior inconsistent statement.
· The side that originally called the witness-declarant-inconsistent statement maker can then choose to call the witness-declarant-inconsistent statement maker back to the stand to explain themselves.
Prior Inconsistent Statements, Rules – FRE 613 / CEC 768, 769, 770
	FRE 613 – Witness’s prior statement
	CEC – Prior Inconsistent Statement of Witness

	‘(a) Showing or disclosing the statement during examination

· When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness

· But the party must, on request, show it or disclose its contents to the adverse party’s attorney.

‘(b) Extrinsic evidence of a prior inconsistent statement

· Extrinsic evidence of a witness’s prior inconsistent statement is admissible

· ONLY IF – the witness is given an opportunity to explain or deny the statement

· AND – an adverse party is given an opportunity to examine the witness about it

· OR – if justice so requires.

· Subdiv. (b) does not apply to an opposing party’s statement under R 801(d)(2) - 
Admissions
	CEC 768 – Writing

· (a) In examining a witness, it is not necessary to show, read, or disclose to him any part of the writing.

· (b) If a writing is shown to a witness, all parties to the action must be given an opportunity to inspect it before any questions concerning it may be asked of the witness.
CEC 769 – Inconsistent statement or conduct

· In examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing

· It is not necessary to disclose to him any information concerning the statement or other conduct.
CEC 770 – Evidence of inconsistent statement
Unless the interests of justice otherwise require

· Extrinsic evidence of a statement made by a witness 

· that is inconsistent with any part of his testimony at the hearing shall be excluded UNLESS
· (a) The witness was so examined while testifying as to given him an opportunity to explain or to deny the statement; or

· (b) The witness has not been excused from giving further testimony in the action.




· THE DISTINCTION IS THAT UNDER FRE, IF THE PRIOR STATEMENT WAS NOT PRIOR TESTIMONY, 613 WOULD REQUIRE A LIMITING INSTRUCTION THAT THE JURY COULD ONLY CONSIDER IT FOR IMPEACHMENT PURPOSES.
· CEC ON THE OTHER HAND – JUST MAKES THE HEARSAY ADMISSIBLE IF THE PRIOR STATEMENT RULE IS MET – NO LIMITING INSTRUCTION REQUIRED.
Prior Inconsistent Statements, Hearsay - FRE 801(d)(1)(A) / CEC 1235
	FRE 801(d)(1)(A) – Declarant Witness’s Prior Statement
	CEC 1235 – Prior Inconsistent Statement of Witness; Hearsay

	‘(d) Statements that are not hearsay

A statement that meets the following conditions is not hearsay:

‘(1) A declarant-witness’s prior statement – The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

· (A) 
· is inconsistent with the declarant’s testimony; AND 

· was given penalty of perjury at a trial, hearing, or other proceeding, or in a deposition
	CEC 1235
· Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule

· IF – the statement is inconsistent with his testimony at the hearing and is offered in compliance with section 770.


FRE v. CEC differences
· For once in the evidence code . . . FRE is more narrow than CEC

· FRE = requires the inconsistent statement to be made at a trial, hearing, or other proceeding, or in a deposition
· CEC = requires just that there be extrinsic evidence of the statement – i.e., statement inconsistent with current testimony could be made at any time
FRE – comparison with prior testimony

· Prior inconsistent statement is more broad than prior testimony

· Specifically, no requirement witness was cross-examined about prior inconsistent statement

· Practically – this means a prior inconsistent statement from a grand jury proceeding is admissible

Policy behind admissibility
· Policy – statement is admissible only to cast doubt on the credibility of the witness
· Explained 
· The only thing that makes the witness’s prior out of court statement admissible is that the witness is now giving testimony inconsistent with the prior statement
· This does not necessarily – (i) increase the chance the prior inconsistent statement is true; or (ii) decrease the chance the present testimony is true
· Both the prior and present statements cast doubt on the truth of each other
· NOTE – for CEC only, since the present testimony is given under oath and the prior statement was potentially not under oath, if anything, the in court testimony should be believed
· However – it is relevant for the trier of fact to know about the witness’s inconsistency
· Potential issue
· Optics of how the prior inconsistent statement arises makes it more believable to a jury when it is really not
· e.g., W previously testified against D at a grand jury proceeding and is now testifying at D’s trial. Where W’s trial testimony is different, the prosecutor will read the witness’s grand jury testimony back to them from an official looking book detailing the grand jury record.
· Given the optics, the jury is more likely to believe W’s grand jury statement that is now coming from the prosecutor from the official book. 
· However, no reason for this conclusion other than optics.
Prior Consistent Statements – FRE 801(d)(1)(B) / CEC 791, 1236
	FRE 801(d)(1)(B) – Declarant Witness’s Prior Statement
	CEC 791 / 1236 – Prior Consistent Statement of Witness

	‘(d) Statements that are not hearsay

A statement that meets the following conditions is not hearsay:

‘(1) A declarant-witness’s prior statement – The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

· (B) is consistent with the declarant’s testimony and is offered:
· (i) to rebut an express or implied charge that the declarant:
· recently fabricated it; or
· acted from a recent improper influence or motive in so testifying; or

· (ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground
	CEC 791
Evidence of a statement previously made by a witness that is consistent with his testimony at the hearing
· Is inadmissible to support his credibility
· UNLESS it is offered after

· (a) Evidence of a statement made by him that is inconsistent with any part of his testimony at the hearing has been admitted for the purpose of attacking his credibility

· AND – the statement was made before the alleged inconsistent statement; or

· (b) An express or implied charge has been made that his testimony at the hearing is recently fabricated or is influenced by bias or other improper motive
· AND – the statement was made before the bias, motive for fabrication, or other improper motive is alleged to have arisen

CEC 1236
· Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule

· IF – the statement is consistent with his testimony at the hearing and is offered in compliance with section 791.

	Understanding rule subparts
· FRE 801(d)(1)(B)(i) = CEC 791(b) – sections are the same
· CEC 791(a) – Cal. adds specific rule for opponent introducing a prior inconsistent statement
· FRE 801(d)(1)(B) does not exclude this type of testimony; however, not specifically covered


Simplified restatement of rules

· When a witness’s credibility is attacked on grounds their testimony is the result of:

· FRE – (i) recent fabrication or improper influence; (ii) [skipped]
· CEC – (a) inconsistent statement; (b) recent fabrication or improper influence

· The witness’s prior consistent statements are admissible to corroborate their testimony IF:
· The prior statements were made at a time prior to the recent fabrication, improper motive, or inconsistent statement

	Day of incident which is the subject of later testimony
	Focus point
	Day of testimony
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	FRE 801(d)(1)(B)(i) / CEC 791(b)

· Focus point – day witness had motive to fabricate its testimony
	CEC 791(a)

· Focus point – day opposition claims witness made prior inconsistent statement


Introduction for purposes of rebuttal only
· FRE and CEC both only allow testimony of prior consistent statement to be introduced in response to: 

· FRE – (i) charge of fabrication or improper influence; (ii) rehabilitate credibility
· CEC – (a) an inconsistent statement; (b) charge of fabrication or improper influence
· Meaning – cannot introduce prior consistent statement to bolster witness’s testimony before it is attacked
Barmore v. Safety Casualty Co.
· Barmore, a delivery truck driver, brings suit against Safety for worker’s comp. benefits related to an injury sustained on March 9. Barmore’s company truck caught fire and he alleged he badly rolled his ankle jumping out. Barmore interacted with three other Safety employee on the date of his injury. 
· To defend against the suit, Safety attempts to demonstrate Barmore only contrived of his injury after speaking with an attorney on March 20. All three testify that Barmore did not mention being injured during their interaction. In rebuttal, Barmore calls his wife to testify that he mentioned the injury on arriving home March 9. Safety’s counsel objects to her testimony, trial court sustains the objection.
· HELD – Barmore’s wife’s testimony should have been admitted. Barmore stated the injury to his wife pre-motive for fabrication. 
10 Commandments of Cross-examination

· (1) The brief – “no souls are getting saved after the first 20 minutes:

· (2) Try to ask short, simple questions directly to the point you’re trying to make 

· I.e., try to make a single point with your questions too.

· Don’t try to be cute and confuse the witness – you will confuse the jury too.

· (3) Use leading questions whenever permitted

· If you are looking at a transcript of a good cross, it should only be one word answers. 

· If witness tries to elaborate – you can ask the judge to instruct the witness to only answer the questions they have been asked.

· (4) Try to not ask questions which you don’t know the answer

· This is especially the case with civil trials given depositions, interrogatories, etc.

· (5) Listen carefully to all answers

· Merv Griffin – don’t just fire questions from a script

· (6) Don’t quarrel with the witness unless you can win

· (7) Don’t allow the witness to repeat their story

· (8) Save your final point for summation 

· I.e., save it for closing argument – consider cross as foundation for closing argument.

· (9) Never as a “why” question

· When you ask why, you open the door to any evidence the witness wishes to present. 

· (10) Stop when you’re ahead

· Don’t ask that last question – Abe Lincoln story, “I watched him spit it out.”  
Best evidence rule (a/k/a original writings rule)
· Topics covered

· When rule applies

· Headline rule

· Cal. criminal proceeding exclusion

· Oral testimony related to the contents of a document
· Practical summaries

When rule applies

· Rule applies when the content of a writing, recording, photograph, etc. is being proved
· I.e., where direct proof of the content of an out of court document is at issue
· Rule does not apply where evidence is offered and that evidence also happens to exist in an out of court document
Straightforward example
	X-ray example – Best evidence rule applies

· P’s counsel needs to prove P’s leg was actually broken at trial. P’s radiologist takes the stand to testify about the content of the X-ray he took – i.e., state P’s leg actually was broken. D’s counsel objects on grounds the radiologist did not bring / P’s counsel did not have / P’s counsel did not attempt to explain why the original X-ray plates are not in court.

· HELD – objection sustained.

· Radiologist is about to give oral testimony about the content of a writing – i.e., the X-ray results. 

	Why having original matters

· If radiologist had the X-ray plate, the jury may be able to see for themselves the leg was broken.

· If the jury could not, they could observe the X-ray plate while P’s radiologist described it.

· D’s expert could also talk to the jury about the same information and given a different opinion / agree with P’s radiologist.


Demonstrating that rule doesn’t apply where evidence also happens to exist in an out of court document.

	Books of business

Civil trial. P attempting to claim insurance proceeds from a fire. Issue – value of P’s T.V. inventory on the date of the fire. CFO is on the stand.

· Attorney – “what is the total value of your T.V. inventory the day of the fire?”

· CFO – “$112k”

Best evidence rule does apply
· (On cross) Opposing counsel – “how do you know the value of your T.V. inventory offhand?”

· CFO – “I checked the books before coming here today to confirm the number.”
· Opposing counsel – “I object to admission of CFO’s testimony as to the inventory value without the books for inspection.”
· Reasoning – the content of what was in the books is attempting to be proved. Thus, need to bring in the books to prove it.
Best evidence rule does not apply
· (On cross) Opposing counsel – “how do you know the value of your T.V. inventory offhand?”
· CFO – “it was delivered collect on delivery the day before the fire. I wrote the check to the delivery driver.”
· Reasoning – inventory value would also be in books; however, the evidence was on CFO’s personal knowledge.


	NOTE – similar to hearsay where there is a general suspicion of out of court material; however, more broad than hearsay
· Things that cannot make statements for purposes of hearsay can produce documents subject to best evidence rule
· e.g., X-ray machines


Headline rule

	FRE – Definitions

1001(d) – Original
· Writings and records
· The writing or recording itself; or
· Any counterpart intended to have the same effect by the person who executed or issued it

· Photograph – the negative or a print from it

· Data stored on a computer or similar device - any printout or other reasonable output by sight – if it accurately reflects the information
1001(e) – Duplicate

· A counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original


	CEC – Definitions

Secondary evidence – Not specifically defined in CEC
· Includes – duplicates; all other copies subject to the CEC 1521(a)(1), (2) limitations

· NOTE – based on including “all other copies” much more broad than FRE 

· Does not include – oral testimony related to the document’s contents 


	FRE – Originals / duplicates
	CEC – Original / secondary evidence rule

	FRE 1002 – Requirement of original
An original writing, recording, or photograph

· Is required in order to prove its contents

· Unless - these rules or federal statute provides otherwise
FRE 1003 – Admissibility of duplicates
A duplicate is admissible to the same extent as the original - unless – 
· A genuine question is raised about the original’s authenticity; or 

· The circumstances make it unfair to admit the duplicate
FRE 1004 – Admissibility of Other Evidence of Contents

An original is not required and other evidence of the content of a writing, recording, or photograph is admissible IF (disjunctive list):

· (a) All the originals are lost or destroyed
· AND - not by the proponent acting bad faith

· (b) An original cannot be obtained by any available judicial process
· (c) The party against whom the original would be offered 

· (*) had control of the original

· (*) was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and

· (*) Fails to produce it at the trial or hearing; or

(d) the writing, recording, or photograph is not closely related to a controlling issue
	CEC 1520 – Content of writing; proof
The content of a writing may be proved by an otherwise admissible original.
CEC 1521 – Secondary evidence rule

‘(a) The content of a writing may be proved by otherwise admissible “secondary evidence.” But the court shall exclude secondary evidence if it determines – 

· (1) A genuine dispute exists concerning material terms of the writing and justice requires the exclusion
· (2) Admission of the secondary evidence would be unfair

‘(b) Nothing in this section makes admissible oral testimony to prove the content of a writing IF:

· The testimony is inadmissible under 1523


FRE v. CEC headline rule difference

· How to consider different types of documents
· “Original” – the actual document, if original was produced on a computer printed version 2 / 3.
· “Duplicate” – a technical duplicate of the original, e.g., one made with a Xerox. 
· “Secondary evidence” – a copy that is not a technical duplicate, e.g., typing the rules from Westlaw into Evidence notes (possibility for human error exists). 
· FRE v. CEC
· CEC is generally more broad than FRE – CEC puts more faith in secondary evidence
· CEC 1521 – secondary evidence is admissible unless opponent argues it shouldn’t be
· FRE 1002 – secondary evidence is inadmissible unless the proponent argues it meets one of the FRE 1004 exceptions
	
	FRE
	CEC

	The original
	Admissible – FRE 1002
	Admissible – CEC 1520

	Duplicate
	Admissible - FRE 1003
· Unless opponent argues it shouldn’t be
	Admissible – CEC 1521
· Unless opponent argues it shouldn’t be

	Secondary evidence
	Inadmissible
· Unless proponent argues it meets a FRE 1004 exception
	Admissible – CEC 1521

· Unless opponent argues it shouldn’t be


FRE 1004 exceptions – summary
	The original is not required and secondary evidence is admissible if . . .

	(a)
	Lost or destroyed originals
	All originals are lost or destroyed
· AND - not by the proponent acting bad faith

	(b)
	Cannot be obtained by judicial process
	An original cannot be obtained by any available judicial process

	(c)
	Original in control of party against offered
	The party against whom the original would be offered 

· (*) had control of the original

· (*) was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and

· (*) Fails to produce it at the trial or hearing

	(d)
	Not closely related to a controlling issue
	The writing, recording, or photograph is not closely related to a controlling issue


Cal. criminal proceeding exclusion

	CEC 1522 – Additional grounds for exclusion of secondary evidence

	In addition to exclusion under CEC 1521 – i.e., opponent argues against use of secondary evidence
· IN – a criminal action

· IF – 
· Proponent controls the original; and

· Proponent has not made the original reasonably available for inspection before trial
· THEN – the court shall exclude secondary evidence of the writing

Exceptions from exclusion

· (1) Duplicates

· (2) Writings not closely related to a controlling issue
· (3) A copy of a writing in the custody of a public entity
· (4) A copy of a writing that is recorded in the public record, if the record or a certified copy of it is made evidence of the writing by statute.
Procedural

· Requests to exclude evidence should be made outside the presence of the jury.


Application notes
· Opponent must prove – 
· (1) That proponent has control of the original

· (2) Proponent failed to make the original reasonably available – i.e., did they get asked for it during discovery and fail to produce it
CEC 1522 v. FRE 1004(c) in a criminal action
· FRE 1004(c) deals with the proponent being able to use secondary evidence where the opponent (*) is in control of the original; (*) is on notice of the need to bring it; (*) failed to bring the original

· Example - Prosecution can use secondary evidence where D has the original, has notice of need to bring the original to trial, and fails to bring the original
· Rule reasoning – prevent proponent’s case from being harmed by opponents failure to bring 

· CEC 1522 deals with the proponent being excluded from using secondary evidence where the proponent (*) controls the original; (*) fails to make it available pre-trial.
· Rule reasoning – prevent proponent’s case from being helped by their own failure to produce the original
Oral testimony related to document contents
· FRE – oral testimony is treated like all other secondary evidence under FRE 1004, admissible only where statutory exceptions are met
· CEC – oral testimony is different than all other secondary evidence, (like FRE) admissible only where statutory exceptions are met
	Oral testimony to prove the content of a writing is admissible if . . .

	Statutory exceptions in both FRE and CEC

	(a)
	Lost or destroyed originals
	All originals are lost or destroyed
· AND - not by the proponent acting bad faith

	(b)
	Cannot be obtained by judicial process
	An original cannot be obtained by any available judicial process

	(c)
	Original in control of party against offered
	The party against whom the original would be offered 

· (*) had control of the original

· (*) was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and

· (*) Fails to produce it at the trial or hearing

	(d)
	Not closely related to a controlling issue
	The writing, recording, or photograph is not closely related to a controlling issue

	CEC only statutory exception for oral testimony

	(*)
	Loss of time
	The writing consists of numerous accounts or other writings that cannot be examined in court without great loss of time
And
The evidence sought from them is only the general result of the whole


Practical summaries

· Both CEC and FRE have options for practical summaries – however, they are different
· CEC – see above related to the loss of time exception allowing for oral testimony

· FRE – see 1006

· NOTE – based on my reading, an oral summary would be admissible under FRE 1006.

	FRE 1006 - Summaries

	To prove the content of:

· Voluminous writings, recordings, or photographs

· That cannot be conveniently examined in court

The proponent may use a – 

· Summary;

· Chart; or

· Calculation.
The proponent must: 

· make the originals or duplicates available for examination or copying (or both) 

· by other parties

· at a reasonable time and place

The court may require the proponent to produce them in court.


Authentication

· Authentication only concerns the admissibility of evidence – once admitted, still possible to challenge its credibility
Headline Authentication Rule

	FRE 901(a) / CEC 1400 – Authentication

	· The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is

	Applying the rule
· Discretion granted to the trial court – consider a reasonable person test, err on the side of admitting the evidence unless the proof of authenticity is very weak 

	Example

· New Cal. law against campaign posters inside government buildings. Tony Alfanso charged with violation for putting gubernatorial poster inside Los Feliz post office. Prosecution would need to authenticate that the “Tony Alfonso for Governor” poster if found in the post office was actually Tony Alfanso’s poster.

· Could be substantiated by any admissible means – all it takes is some supporting evidence.


	Operation of rules

	FRE

· 901(a) – headline authentication rule
· 901(b) – non-inclusive list of examples of evidence that can be used to authenticate evidence
· 902 – exclusive list of items that are self-authenticating – i.e., requires no extrinsic support

	CEC
· 1400 - headline authentication rule

· 1410 – statement that Article discussing examples of authentication is not exclusive
· 1411-1421 – examples of evidence that can be used to authenticate evidence


Examples of Authentication Evidence / Self-authentication (FRE only)
· The following are examples of evidence that can be used to authenticate evidence 
· NOTE – only examples mentioned during class
Quick reference list

· FRE & CEC

· (1) Proof of handwriting by a person familiar therewith – CEC 1416, FRE 901(b)(4) (likely)
· (2) Ancient documents – FRE 901(b)(8) (requires 20 years); CEC 1419 (slightly different in what is required; requires 30 years) 
· FRE only

· (3) Opinion about voice – FRE 901(b)(5)
· (4) Evidence of person or business on telephone – FRE 901(b)(6)
· (5) Trade inscriptions – FRE 902(7), self-authenticating
· CEC only

· (6) Authentication by evidence of reply – CEC 1420
· (7) Authentication by content – CEC 1421
Full rules

FRE & CEC
	CEC 1416 – Proof of handwriting by person familiar therewith

	· A non-expert witness
· May state its opinion whether a writing is in the handwriting of a supposed writer
· IF – the court finds the witness has personal knowledge of the handwriting of the supposed writer.

· Examples of witness acquiring personal knowledge
· (a) Having seen the supposed writer write

· (b) Having seen a writing purporting to be in the handwriting of the supposed writer and upon which the supposed writer has acted or been charged
· I.e., witness has seen a writing and has external confirmation it was the supposed writer’s handwriting
· (c) Having 
· Received letters in the due course of mail purporting to be from the supposed writer

· In response to letters duly addressed and mailed by him to the supposed writer

· (d) Any other means of obtaining personal knowledge

	NOTE – no direct FRE equivalent. 

· However . . . FRE 901(b)(4) – Distinctive characteristics likely works. 

· 901(b)(4) authentication demonstrated where “the appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together will all the circumstances” authenticate it.


	FRE 901(b)(8) – Evidence about ancient documents or data compilations.
	CEC 1419 – Exemplars when writing is more than 30 years old

	The following are examples of evidence that satisfies the [authentication] requirement –

For a document or data compilation, evidence that it – 
· (A) is in a condition that creates no suspicion about its authenticity; 

· (B) was in a place where, if authentic, it would likely be; and

· (C) is at least 20 years old when offered
	Where a writing whose genuineness is sought to be proved is more than 30 years old - so long as it - 

· (*) is respected and acted upon by persons having an interest in its knowing whether it is genuine; and
· (*) compares to – 

· a genuine handwriting 
· a document authenticated by an expert

	Comparison

· FRE is objective factor based – i.e., condition creates no suspicion, place where authentic version would be
· CEC is subjective – parties that care act like it is true, compares to one that is authenticated


FRE only

· No CEC direct equivalent
	FRE 901(b)(5) – Opinion about voice

	The following are examples of evidence that satisfies the [authentication] requirement –

· (5) An opinion identifying a person’s voice – whether heard first-hand or through mechanical or electronic transmission or recording – based on hearing the voice at any time under circumstances that connect it with the alleged speaker. 


	FRE 901(b)(6) – Evidence about a telephone conversation

	The following are examples of evidence that satisfies the [authentication] requirement –
· (6) For a telephone conversation, evidence that a call was made to the number assigned at the time to:
· (A) a particular person

· IF – circumstances, including self-authentication, show the person answering was the one called

· (B) a particular business

· IF – the call was made to a business and the call related to business reasonably transacted over the phone


	FRE 902(7) – Self-authentication; Trade inscriptions and the like

	The following items of evidence are self-authenticating – 
· (7) An inscription, sign, tag, or label 
· purporting to have been affixed in the court of business; AND 

· indicating origin, ownership, or control.

	NOTES
· Self-authenticating – requires no extrinsic evidence of authenticity to be admitted

· Burden shift – given starting rule about self-authentication, burden is on opponent to argue it is not authentic / to challenge its credibility


CEC only

· No FRE direct equivalent
	CEC 1420 – Authentication by evidence of reply

	A writing . . .
· May be authenticated by evidence that the writing

· was received in response to a communication sent to the person who is claimed by the proponent of the evidence to be the author


	CEC 1421 – Authentication by content

	A writing . . .
· May be authenticated by evidence that the writing

· refers to or states matters

· that are unlikely to be known to anyone other than the person who claimed by the proponent to be the author of the writing

	NOTE – could arguably use this rule to authenticate a trademark / label in Cal.


Authentication examples

Phone Call Madness - FRE 901(b)(5), (6)(B)
· A calls B’s number. But when the call is answered A thinks it sounds more like X, A’s lover. 

· Analysis (I think) 
· A’s opinion stating it sounded like X is valid to authenticate that X was the other person on the line under FRE 901(b)(5).  It is valid because A would have heard and recognized X’s voice based on their relationship.
· A’s testimony about calling B is not valid to authenticate that B answered under FRE 901(b)(6)(A) because circumstances don’t show that B, the person called, answered.
Green Giant Co.

· P complained it was injured when it bit into a piece of metal included in a can of Green Giant Peas. At trial, P introduced the can with label that read “Green Giant Great Big Tender Sweet Peas. Distributed by the Green Giant Company.”
· HELD

· FRE 902(7) – self-authenticated as it says indicated by Green Giant. Is admissible.
· CEC 1421 – could argue that it is authentic as who else would put the very Green Giant logo on it. Likely admissible.
Privileges
Rules for all privileges

	Overarching rules

· CEC 913(a)

· No commenting on the exercising of privilege by the judge or counsel, 

· No presumptions based on exercising a privilege

· No inferences drawn based on exercising a privilege (including inferences as to credibility)
· CEC 913(b)

· If someone does comment on the exercising of privilege, the court should give the jury a limiting instruction with considering that comment
· CEC 917(a)
· Starting presumption that conversations are in confidence – the opponent of privilege must demonstrate it was not in confidence


CEC 913(a) – No inferences

· Policy – it would not make any sense to give someone a privilege but allow counsel to argue invoking the privilege means something
· Allowing this would dissuade people from exercising the privileges they’ve been given . . . which is not the point of giving them a privilege
CEC 917(a) – Confidence presumption
· Generally – “confidence” means speaking in a manner and means by which a reasonable person would understand that they cannot be heard or understood by a person not intended to hear or understand the communication
· Presumption of confidence can be easily rebutted if person is screaming 
· e.g., a behind closed doors conversation that is easily heard and intelligible from the outside of the room is not in “confidence”
· People v. O.J. Simpson
· Judge Ito set up a special room in the jail where O.J. could talk to people in confidence. Ito told O.J. that “all things said in the room were in confidence and not disclosable at trial.” O.J. took a visit from a former Ram’s player who was now a pastor. During the visit, O.J. started yelling and effectively admitting to killing Nicole Brown and Ron Goldman.
· HELD – based on what Ito told O.J., inadmissible

· HOWEVER - under normal rules this would be admissible as it is not in confidence. 

Nit related to confidential communications

· Technically – only the pieces of conversations that fall within the specific definitions should be subject to privilege
· Practically - trial judge has discretion on how detailed it wants to be in parsing statements 
Actual rules – Rules for all privileges

	CEC 913 – Comment on, and inferences from, exercise of privilege

	‘(a) 

· IF - in the instant proceeding or on a prior occasion a privilege is or was exercised 

· not to testify w/r/t any matter; or

· to refuse to disclose or to prevent another from disclosing any matter

· [THEN] – 

· Neither the presiding officer nor counsel may comment thereon;

· No presumption shall arise because of the exercise of the privilege; and

· The trier of fact may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding

‘(b) The court, at the request of a party who may be adversely affected because an unfavorable inference may be draw by the jury because a privilege has been exercised

· Shall instruct the jury that 

· No presumption arises b/c of the exercise of the privilege; and

· [They] may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.


	CEC 917 – Presumption that certain communications are confidential; privileged character of electronic communications

	‘(a) 

· IF - a privilege is claimed on the grounds that the matter sought to be disclosed is a communication made in confidence in the course of the 

· lawyer-client, lawyer referral service-client, 

· physician-patient, psychotherapist-patient, 

· clergy-penitent, 

· marital or domestic partnership, 

· sexual assault counselor-victim, domestic violence counselor-victim, or human trafficking caseworker-victim relationship

· [THEN] –

· The communication is presumed to have been made in confidence and the opponent of the claim of privilege has the burden of proof to establish that the communication was not confidential

‘(b) A communication between persons in a relationship listed in subdiv. (a) does not lose its privileged character: 

· for the sole reason that it is communicated by electronic means; or 

· b/c persons involved in the delivery, facilitation, or storage of electronic communication may have access to the content of the communication

‘(c) Meaning of electronic as defined in Civ. Code


Attorney-Client Privilege
· Attorney-client privilege applies to – 
· Confidential communications

· Between a lawyer, its client, and an agent of transmission

· For the purposes of providing or securing legal services

· UNLESS – exceptions

	Policy behind privilege – society has decided that for effective representation the client should be able to disclose all information to its attorney without fear of that information being used against it


	CEC 954 – Lawyer-client Privilege

	The client, whether or not a party, has a privilege to 

· refuse to disclose, and 

· prevent another from disclosing

· a confidential communication between client and lawyer if the privilege is claimed by:

· (a) The holder of the privilege;

· (b) A person who is authorized to claim the privilege by the holder of the privilege; or

· (c) The person who was the lawyer at the time of the confidential communication, 

[Other info skipped]


Holder of A-C priv.

· The client holds the privilege (see nits in statute)
· Meaning – the client is the only one who can decide to waive the privilege

	CEC 953 – Holder of privilege

	· (a) The client (if the client has no guardian or conservator)

· (b)

· (1) A guardian or conservator of the client, if the client has a guardian or conservator

· (2) HOWEVER – if the guardian or conservator has an actual or apparent conflict of interest with the client, then they don’t hold the privilege

· (c) The personal representative of the client if the client is dead

· (d) A successor, assign, trustee in dissolution, or any similar representative of a [all entity types that you could imagine]


Confidential communications
Key points
· “Confidence” – see above

· Communication – information transmitted between L and C, or by an agent of transmission, in the course of the L and C relationship
	CEC 952 – Confidential communication between client and lawyer

	· Information transmitted between a client and its lawyer

· in the course of that relationship; and

· in confidence by a means which, so far as the client is aware, discloses the information to no third person other than those who

· are present to further the interest of the client in the consultation; or

· those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the lawyer is consulted

· AND – includes a legal opinion formed and the advice given by the L in the course of that relationship


Lawyer, Client, & Agent of Transmission

	Lawyer
	An authorized L, or a person reasonably believed by the C to be an authorized L, in any state or nation.
· NOTE – very, very broad

	Client
	Person (including a corp.) who consults an L for receiving or securing legal services

	Agent of transmission (covered in rules under 952 (above))
	A person -  
· under the L’s employment 
· who receives communications and relays information to the L 
· for the purposes of the L providing the C with services
Example - L tells C, “go see Dr. Catton. He will examine you and give me a report about what we need to know.” Dr. Catton is the agent of transmission.


	CEC 950 – Lawyer

	· Person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation


	CEC 951 – Client

	· A person who, directly or through an authorized representative, consults a L for the purpose of retaining the L or securing legal service or advice from him in his professional capacity


Organizational clients - Scope of privilege

	The following are included within the scope of the A-C priv.

· Control group – persons within the organization who can take decisive action based on implementing the advice of counsel (e.g., management team, BoDs)
· Subject matter group – current* employees outside the control group if the information from the employee:

· (1) is communicated for the purpose of securing legal advice for the entity
· (2) relates to the specific duties the employee performs for the entity
· (3) is treated as confidential within the entity

NOTE – former employees are not included


Agent of transmission – Other privilege holder (e.g., doctor)
	· WHERE - the agent of transmission separately holds a privilege
· BUT – the agent renders services / communicates with the client for purposes of aiding the L in providing the C with services
· THEN – the agent of transmission’s services fall under the A-C priv.

	Most frequently – when client goes to see a doctor


City of S.F. v. Sup. Ct.
· Hession brings a personal injury action against City of S.F. Dr. Catton examines Hession for the sole purpose of providing Hession’s attorney with information on Hession’s injuries. 
· HELD

· Dr. Catton’s services are not covered by the patient-physician privilege. Even if they did, they would fall outside the privilege due to the patient-litigant exception.
· Dr. Catton’s services, however, fall within the A-C priv. given Catton’s role as an agent of transmission in assisting Hession’s counsel with the case.
Purposes of providing or securing legal services
Key points
· Providing or securing legal services includes the (i) name of the client; and (ii) the client’s motive for securing legal services
· NOTE – the lawyer’s conduct related to the representation may not be confidential even if the client’s name is. As such, in these instances, giving away the name also discloses the motive. 

· HOWEVER – be careful related to client names . . . where L interacts with 3P, non-agents of transmission and names its client, the 3P, non-agent of transmission can be forced to disclose the client name.
Exceptions

· FRE 502(b) - No waiver for inadvertent disclosure
· CEC 956 – Crime-fraud exception

· CEC 958 – Breach of duty in A-C relationship
· CEC 960 – Intent of deceased client concerning writing affecting property interest

· CEC 962 – Exception for joint clients

FRE 502(b) - No wavier for inadvertent disclosure

	FRE 502 – Attorney-Client Privilege and Work Product; Limitations on Waiver

	‘(b) Inadvertent disclosure

· When made in a federal proceeding or to a federal office or agency,

· the disclosure [that would otherwise be a voluntary waiver of privilege] does not operate as a waiver of federal or state proceeding if:

· (1) The disclosure is inadvertent;

· (2) The holder of the privilege or protection took reasonable steps to prevent disclosure; and

· (3) the holder promptly took reasonable steps to rectify the error


CEC 956 – Crime-fraud exception

	CEC 956 – Exception: Crime or fraud

	‘(a) There is not privilege under this article if the services of the L were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.

‘(b) Does not apply to legal state or local medicinal or adult cannabis consumption questions so long as the L also advises the client on conflict w/r/t federal law

	NOTE – only covers enabling. 
· Does not cover the L advising the client that its action will result in crime or fraud. 
· Does not cover the L discussing penalties for the conduct.


	Policy behind exception

· Privilege is based on the need for full disclosure in securing or receiving legal services
· Where communication is related to planning to commit / committing a crime, evading arrest, concealing evidence, etc. – not a valid legal service


	Application tip

· Define crime specifically

· Evaluate whether defined crime for which services are sought has concluded – or whether L is offering services related to completing it 


Clark v. State

· Clark lives in a small Tex. town. Clark calls Telephone Operator at 2:49am, asks to be connected to a lawyer in Dallas. Telephone Operator recognizes Clark’s voice (it’s a small town). Against company policy, Operator stays on the line for the conversation. Clark tells his lawyer, “I shot her.” Lawyer responds, “well throw the gun away! I’ll come see you tomorrow.”
· What is the crime?

· Concealing evidence.
· Has the crime concluded?

· No! Clark has yet to commit the crime. The attorney’s advice is related to commission of the crime. Thus, this conversation is not privileged.
· Side note – this is arguably prejudicial to Clark. See that Clark did not seek the lawyer’s services related to concealing evidence. The lawyer raised the crime on its own. 
CEC 958 – Exception for breach of duty; A-C relationship

	CEC 958 – Exception: Breach of duty arising out of lawyer-client relationship

	There is no privilege under this article as to a communication relevant to an issue of breach, by the L or by the C, of a duty arising out of the lawyer-client relationship.

	Meaning

· L can defend itself in a dispute with the client

· L can bring things up related to fees in a fee dispute


CEC 960 – Exception for deceased; writings affecting property interests

	960 – Exception: Intention of deceased client concerning writing affecting property interest

	There is no privilege under this article as to a communication relevant to an issue concerning: 

· The intention of a client, 

· now deceased,

· W/r/t a deed of conveyance, will, or other writing, executed by the client, purporting to affect an interest in property.

	Policy

· If the instrument leaves the matter in doubt and the client is deceased; presumption client would want L to tell the true meaning


CEC 962 – Joint clients exception

· WHERE - L provides services to two parties, NEITHER - may claim privilege in a later civil proceeding between them
	CEC 962 – Exception: Joint clients

	· Where - 

· two or more client 

· have retained or consulted a L 

· upon a matter of common interest

· None of them, nor the successor in interest of any of them,

· May claim a privilege under this article as to a communication made in the course of that relationship when 

· such communication is offered in a civil proceeding between 

· one of such clients; and 

· another of such clients 

· (or their successors in interest).


Patient-Physician Privilege

· Patient-physician privilege applies to – 

· Confidential communications (including the information obtained from an exam)
· Between a physician, its patient, and an agent of transmission

· For the purposes of the physician treating, preventing, or acting to prevent an ailment
· UNLESS – exceptions

	Policy behind privilege – prevention of humiliation. Seeing a physician involves “personal” issues. 

· Society has decided that a person should feel comfortable being candid with their physician without fear of that information being revealed in open court


	NOTE

· There is effectively no patient-physician privilege . . .

· Civil – patient-litigant exception normally applies

· Criminal – CEC 998 says it does not apply in a criminal action

· Where it might practically come up

· In a civil suit, where the P requests D’s medical records 

· So long as D has not counter claimed . . . D would fall outside the scope of the patient-litigant exception since it did not tender the claim


	CEC 994 – Physician-patient Privilege

	The patient, whether or not a party, has a privilege to:

· refuse to disclose, and 

· to prevent another from disclosing

· A “confidential communication between patient and physician” if the privilege is claimed by:

· (a) The holder of the privilege;

· (b) A person who is authorized to claim the privilege by the holder of the privilege; or

· (c) The person who was the physician at the time of the confidential communication, 

[Other info skipped]


Holder of Patient-Physician priv.

· The patient holds the privilege (see nits in statute)

· Meaning – the patient is the only one who can decide to waive the privilege

	CEC 993 – Holder of privilege

	· (a) The patient when he has no guardian or conservator.

· (b) A guardian or conservator of the patient when the patient has a guardian or conservator.

· (c) The personal representative of the patient if the patient is dead.


Confidential communications

Key points
· “Confidence” – see intro
· Communication – similar to A-C priv., information transmitted between the physician and patient, or by an agent of transmission, in the course of the physician-patient relationship

· NOTE – includes information physician obtains when the patient submits itself for exam

	CEC 992 – Confidential communication between patient and physician

	· Information, including information obtained by an examination of the patient,

· Transmitted between a patient and his physician

· In the course of that relationship 

· AND - in confidence by a means which, so far as the patient is aware, discloses the information to no third persons

· Other than those who are present to further the interest of the patient in the consultation; or

· Those to whom disclosure is reasonably necessary for the transmission of the information; or

· The accomplishment of the purpose of which the physician is consulted

· AND - includes a diagnosis made and the advice given by the physician in the course of that relationship


Physician, Patient, & Agent of Transmission

	Physician
	An authorized physician, or a person reasonably believed by the patient to be an authorized physician, in any state or nation.

· NOTE – very, very broad

	Patient
	Person who consults a physician or submits to an examination 
· For the purpose of securing – 

· a diagnosis; or

· preventative, palliative, or curative treatment 
· For its – 

· Physical; 

· Mental; or

· Emotional condition

	Agent of transmission (covered in rules under 992 (above))
	A person -  

· present to further the interests of the patient in the consultation; or
· to whom disclosure is necessary to accomplish the purpose of which the physician was consulted 
NOTE – slight deviation from A-C priv. agent of transmission – A-C priv. is about a person under the L’s employ; P-P priv. is about a person aiding the patient in receipt of services 

· However – practically, functions similarly


	CEC 990 – Physician

	· Person authorized, or reasonably believed by the patient to be authorized, to practice medicine in any state or nation


	CEC 951 – Patient

	· A person who, who consults a physician or submits to an examination by a physician for the purpose of securing [either of the following for] his

· Physical,

· Or mental,

· Or emotional condition: 

· a diagnosis; or 

· preventative, palliative, or curative treatment


Purposes of the treating, preventing . . . an ailment
Key points

· Definition of “patient” limits the scope of what is covered by virtue of what the patient sees the physician for 

· HOWEVER – be careful related to patients who have initiated litigation (see below for patient-litigant exception).
Exceptions

· CEC 996 – Patient-litigant exception
· CEC 997 – Crime-tort exception

· CEC 998 – Criminal proceeding

· CEC 1000 – All parties claiming through a deceased patient
· CEC 1001 – Breach of duty in patient-physician relationship
CEC 996 – Patient-litigant exception

	CEC 996 – Patient-litigant exception

	There is no privilege under this article as to a communication relevant to an issue concerning the condition of the patient if such issue has been tendered by:

· (a) The patient;

· (b) Any party claiming through or under the patient;

· (c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or

· (d) [Specific Cal. Civ. Code sections] related to injury or death of the patient


	Policy behind exception

· Privilege is based on the prevention of patient humiliation

· By tendering a claim that encompasses the purpose for which the patient sought care, the patient has essentially consented to disclosure in open court


CEC 997 – Crime-tort exception

	CEC 997 – Exception: crime or tort

	There is no privilege under this article if:

· the services of the physician were sought or obtained to enable or aid anyone to:

· commit or plan to commit a crime or tort, or 

· to escape detection or apprehension after the commission of a crime or tort.


CEC 998 – Criminal proceeding
	CEC 998 – Criminal proceeding

	There is no privilege under this article in a criminal proceeding.


CEC 1000 - All parties claiming through a deceased patient
	CEC 1000 – Parties claiming through deceased patient

	There is no privilege under this article as to a communication relevant to an issue between parties, 

· all of whom claim through a deceased patient 

· regardless of whether the claims are testate or intestate succession or by inter vivos transaction.


CEC 1001 - Breach of duty in patient-physician relationship

	CEC 1001 – Breach of duty arising out of physician-patient relationship

	There is no privilege under this article as to a communication 

· relevant to an issue of breach,

· by the physician or by the patient

· of a duty arising out of the physician-patient relationship.


Patient-Psychotherapist Privilege

· Patient-psychotherapist privilege applies to – 

· Confidential communications (including the information obtained from an exam)

· Between a psychotherapist, its patient, and an agent of transmission

· For the purposes of the psychotherapist treating an emotional or mental condition of the patient
· UNLESS – exceptions

	Policy behind privilege – same as patient-physician, prevention of humiliation. Seeing a psychotherapist [definitely] involves “personal” issues. 

· Society has decided that a person should feel comfortable being candid with their psychotherapist without fear of that information being revealed in open court


	NOTE
· Overall - Very similar to the patient-physician privilege

· Minor differences
· Definitions
· Psychotherapist is more broadly defined to also include trainees
· Treatment types – limited to mental or emotional conditions; however, expanded to also include scientific research on emotional conditions

· Exceptions
· Includes dangerous patient exception

· Includes exception for children under 16
· Includes exception for competency proceedings

· Criminal action exception has a caveat related to services to aid D’s counsel

· Similarity
· There is effectively no patient-psychotherapist privilege . . .

· Civil – patient-litigant exception normally applies

· Criminal – CEC 1017 says it does not apply in a criminal action w/ minor exception related to services to aid D’s counsel
· Where it might practically come up

· In a civil suit, where the P requests D’s therapy records 

· So long as D has not counter claimed . . . D would fall outside the scope of the patient-litigant exception since it did not tender the claim


	CEC 1014 – Psychotherapist-patient Privilege

	The patient, whether or not a party, has a privilege to:

· refuse to disclose, and 

· to prevent another from disclosing

· A “confidential communication between patient and psychotherapist” if the privilege is claimed by:

· (a) The holder of the privilege;

· (b) A person who is authorized to claim the privilege by the holder of the privilege; or

· (c) The person who was the psychotherapist at the time of the confidential communication, 

[Other info skipped]


Holder of Patient-Psychotherapist priv.

· The patient holds the privilege (see nits in statute)

· Meaning – the patient is the only one who can decide to waive the privilege

	CEC 1013 – Holder of privilege

	· (a) The patient when he has no guardian or conservator.

· (b) A guardian or conservator of the patient when the patient has a guardian or conservator.

· (c) The personal representative of the patient if the patient is dead.


Confidential communications

Key points
· “Confidence” – see intro

· Communication – similar to A-C priv. / patient-physician priv., information transmitted between the psychotherapist and patient, or by an agent of transmission, in the course of the psychotherapist-patient relationship

· NOTE – includes information obtained when the patient submits itself for exam

	CEC 1012 – Confidential communication between patient and psychotherapist

	· Information, including information obtained by an examination of the patient,

· Transmitted between a patient and his psychotherapist
· In the course of that relationship 

· AND - in confidence by a means which, so far as the patient is aware, discloses the information to no third persons

· Other than those who are present to further the interest of the patient in the consultation; or

· Those to whom disclosure is reasonably necessary for the transmission of the information; or

· The accomplishment of the purpose of which the psychotherapist is consulted

· AND - includes a diagnosis made and the advice given by the psychotherapist in the course of that relationship


Psychotherapist, Patient, & Agent of Transmission

	Psychotherapist
(DIFFERENT from patient-physician)
	An authorized psychotherapist, or a person reasonably believed by the patient to be an authorized psychotherapist, in any state or nation.

Also includes – 
· Psychological intern under the supervision of licensed psychologist

· Trainee fulfilling their supervised practicum requirement that is supervised appropriately

NOTE - most broad of all definitions due to including interns and trainees.

	Patient (DIFFERENT from patient-physician)
	Person who consults a psychotherapist or submits to an examination 

· For the purpose of securing – 

· a diagnosis;

· preventative, palliative, or curative treatment;

· or for scientific research purposes

· For its – 

· Mental; or

· Emotional condition

	Agent of transmission (covered in rules under 1012 (above))
	A person -  

· present to further the interests of the patient in the consultation; or

· to whom disclosure is necessary to accomplish the purpose of which the psychotherapist was consulted 

NOTE – slight deviation from A-C priv. agent of transmission – A-C priv. is about a person under the L’s employ; P-P priv. (either one) is about a person aiding the patient in receipt of services 

· However – practically, functions similarly


Purposes of the treating a mental or emotional condition
Key points

· Definition of “patient” limits the scope of what is covered by virtue of what the patient sees the psychotherapist for 

· HOWEVER – be careful related to patients who have initiated litigation (see below for patient-litigant exception).
Exceptions

· Exceptions that are the same as patient-physician (not included again here)
· CEC 1016 – Patient-litigant exception

· CEC 1018 – Crime-tort exception

· CEC 1020 – Breach of duty in patient-psychotherapist relationship

· Exceptions that only apply to patient-psychotherapist privilege
· CEC 1024 – Dangerous patient

· CEC 1017 – Appointment by court in criminal proceeding

· CEC 1027 – Children under 16

· CEC 1025 - Competency
CEC 1027 – Dangerous patient exception
	Dangerous patient exception

· IF – the psychotherapist
· (1) Reasonably believes the patient is dangerous to (*) itself; or (*) the person or property of another (including the psychotherapist); AND
· (2) Reasonably believes disclosure will prevent harm

· THEN – there is no privilege under this article.

	Application notes

· Exception imposes no duty – i.e., the psychotherapist may disclose (not a must)
· (1) and (2) are conjunctive – i.e., both must be present – however, they are separate analyses
· What establishes reasonable belief

· Overt threats (obviously)

· Reasonable is within the judgement of the psychotherapist


	CEC 1024 – Exception: Patient dangerous to himself or others

	There is no privilege under this article if – 

· the psychotherapist has reasonable cause to believe 

· that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another; and 

· that disclosure of the communication is necessary to prevent the threatened danger.


CEC 1017 – Appointment by court in criminal proceeding
	CEC 1017 – Exception: Psychotherapist appointed by court or board of prison terms

	‘(a) There is no privilege under this article if:

· the psychotherapist is appointed by order of a court

· to examine the patient

· BUT

· this exception does not apply where the psychotherapist is appointed by order of the court 

· upon the request of the L for the D in a criminal proceeding

· in order to provide the L with information needed so that he or she may advise the D whether to 

· (*) enter or withdraw a plea based on insanity

· (*) present a defense based on his or her mental or emotional condition

	Note

· Difference from patient-physician criminal exception is the narrow area related to an insanity plea or development of a defense


CEC 1027 – Children under 16
	CEC 1027 – Exception:  Children under 16; victim of crime

	There is no privilege under this article if all of the following circumstance exist:
· (a) The patient is a child under the age of 16

· (b) The psychotherapist has reasonable cause to believe that the patient has been a victim of a crime and that disclosure of the communication is in the best interest of the child


CEC 1025 - Competency
	CEC 1000 – Exception: Proceeding to establish competence

	There is no privilege under this article in a proceeding

· brought by or on behalf of the patient 

· to establish his competence


Clergy-Penitent Privilege
· Clergy-penitent privilege applies to – 

· Confidential communications

· Between a member of the clergy and a penitent
· When – (i) the member of the clergy is authorized by their discipline to hear such communications by their discipline; and (ii) has a duty to keep those communication secret
· No exceptions!

	Policy behind privilege – similar to A-C priv., society has decided that for effective administration of religious rights, the penitent should be able to confess without fear of the clergy being forced to use the confession against it


	CEC 1033 / CEC 1034 – Privilege of penitent / clergy

	A penitent / member of the clergy, whether or not a party, has a privilege to

· refuse to disclose, and

· to prevent another from disclosing

· a penitential communication is he or she claims the privilege.


Holder of clergy-penitent privilege
· Either – the penitent OR the member of the clergy
· Departure from other privileges where holder is the receiver of services

· I.e., swings both ways, clergy can still claim even if penitent waives
	Policy behind departure – a practical policy for judicial appearances, the member of the clergy answers to a “higher authority.” Thus, they may be more willing to refuse a court order.
· Holding members of the clergy in contempt is bad optics for judiciary


Confidential communication
· “Confidence” – in the presence of no third persons – so far as the penitent is aware
· Departure from A-C priv. that allows for agent of transmission – no leeway for 3P involvement
Member of the clergy and penitent
	Member of the clergy
	A priest, minister, etc. 
· Very broad; however, see that there is no “reasonable belief of penitent” language

	Penitent
	Person making a penitential communication to the member of the clergy


	CEC 1030 – Member of the clergy

	“Member of the clergy” means a priest, minister, religious practitioner, or similar functionary of a church or of a religious denomination or religious organization.


	CEC 1031 – Penitent

	“Penitent” means a person who has made a penitential communication to a member of the clergy.


Penitential communication

· Key points – 
· (1) Member of the clergy is authorized by their discipline to hear such communications

· (2) Their discipline requires the member of the clergy to keep those communications secret
	CEC 1032 – Penitential communication

	“Penitential communication” means

· a communication made in confidence

· in the presence of no third person so far as the penitent is aware

· to a member of the clergy

· who, in the course of the discipline or practice of the clergy member’s church, denomination, or organization,

· is authorized or accustomed to hear those communications, and

· under the discipline or tenets of his or her church, denomination, or organization, had a duty to keep those communications secret


Reporter Privilege
	CEC 1070 - Reporter-source privilege against contempt

	· A reporter, publisher, editor, etc. employed by or connected with a news source
· Whether print, television, or radio

· Cannot be held in contempt

· For refusing to disclose the source of any information procured while working on a story

· Whether or not the story is published

	Note
· Does not create a privilege – only a privilege against contempt


Criminal exception / civil party discovery exception
	Criminal exception / civil party discovery exception

· In -
· a criminal case; or

· where the person employed by or connect with a news source is party to a civil action
· The court must strike a balance, on a case-by-case basis, between - 

· (*) respecting the reporter source privilege (i.e., upholding freedom of the press); and
· (*) the obligation – 

· Criminal case – of all citizens to give relevant testimony as to criminal conduct
· Party to a civil action – to allow the opponent to take discovery

	Application note

· Where the person employed by or connect with a news source can conclusively prove what their source said through other parts of their reporting or research, there is no requirement that a source be disclosed.


Carey v. Hume
· Carey is counsel for the United Mine Workers. Hume published two columns on Dec. 14 and 15 stating Carey had concealed evidence in violation of his professional obligations. The Dec. 15 column notes that the information in the Dec. 14 column was from an eyewitness.
· Carey files suit alleging malicious purpose in publication against Hume and Anderson.

· LAW – per N.Y. Times v. Sullivan, for a claim like this one, a civil public figure is required to show the statement was published with actual malice or reckless disregard of the truth.
· ISSUE – should the reporter privilege against contempt allow Hume to refuse to disclose its source?

· HELD – given P’s burden and what it is required to shown at trial, source discovery is nearly mandatory to compare what the source said v. what was written – i.e., reckless disregard. 
· In this case, Hume was not able to demonstrate that Carey had concealed evidence by any other means. Thus, Hume is required to give Carey his source.
Gag order exception
	Reporter source privilege against contempt exception

· IF – the source of the information disclosed the information in violation of a court gag order prohibiting such disclosure
· THEN – there is no privilege against contempt

	Reasoning for exception
· W/o the exception, a court would not be able to use its contempt power to enforce gag orders it sets making them have far less bite


Farr v. L.A. Sup. Ct.
· At the beginning of the Charles Manson trial, the superior court issued a gag order prohibiting all attorneys, court employees, witnesses, etc. from releasing for public dissemination anything about evidence. During trial, a deputy district attorney got a statement from a potential witness – the statement recites a confession Susan Atkins told her implicating Manson. Copies of the statement were shared with the prosecution and defense team.
· Farr, a reporter for the Los Angeles Herald Examiner learned of the statement and got two copies swearing to keep his sources confidential. Farr published a story.
· At a hearing on violation of the gag order, Farr admitted to the judge he had two sources who were both attorneys in the case. The judge questioned the attorneys, and all denied violating the gag order. The judge then asked Farr again to reveal his sources under threat of contempt. Upon refusal, the judge ordered Farr jailed until he revealed his sources.
· HELD – it was proper for the court to find Farr in contempt. The court’s use of gag orders and its contempt power to enforce them is within its inherent powers to control its own proceedings. 
· CEC 1070 cannot overrides the court’s ability to control its own proceedings as this would be the legislature usurping the inherent power of the courts. 
Marital Privilege

· Two separate privileges
· (1) Privilege not to testify against spouse
· (2) Privilege for confidential marital communications

Privilege not to testify
· Two components
· CEC 970 – privilege not to testify against spouse
· CEC 971 – privilege not to be called as an adverse witness where spouse is party
	Policy 
· Exists because we do not want to break a marriage up or cause marital strife by forcing one spouse to testify against the other

	Holder of the privilege

· Privilege is held by the witness-spouse – i.e., non-witness spouse cannot prevent the witness-spouse from testifying

	Key time for application

· Given policy, privilege not to testify only applies if the married exists at the time of trial
· Practically, if the marriage is on the rocks, this won’t be an issue, the witness spouse will likely freely testify anyway
· NOTE – this is different from the privilege for confidential marital communications which is effective so long as the communication was made while the couple was married.


	CEC 970 – Spouse’s privilege not to testify against spouse

	· A married person has a right not to testify against his spouse in any proceeding


Trammel v. U.S.  - why the witness-spouse holds the privilege
· In Trammel, Mr. and Mrs. Trammel were caught smuggling heroin. The gov’t cut Mrs. Trammel a deal to testify against her husband. Court there held it was the witness-spouse who could choose whether to testify to allow Mrs. Trammel to take advantage of the gov’t’s deal.
	CEC 971 – Privilege not to be called as a witness against spouse

	· A married person whose spouse is a party to a proceeding has a privilege 

· not to be called as a witness 

· by an adverse party to that proceeding

· without the prior express consent of the spouse having the privilege under this section

· UNLESS the party calling the spouse does so in good faith without knowledge of the marital relationship

	Application notes
· More narrow than CEC 970 - only applies where spouse is a party

· Example – in a grand jury proceeding related to crimes committed by the non-witness spouse, spouse is not precluded from being called as a witness under CEC 971. However, the spouse could assert the privilege not to testify against its spouse.

	Policy

· Rule exists to avoid prejudice for practical purposes – do not want to have the party spouse’s counsel object to its opponent calling the non-party spouse in front of the jury.


Exceptions to privilege not to testify

	CEC 972 – Exceptions to privilege; one against the other

	A married person does not have a privilege under this article in – 

· (a) A proceeding brought by or on behalf of ones spouse against the other spouse

	Application notes

· This exception to privilege not to testify applies like where there a dispute between attorney and client


	CEC 972(f) – Exceptions to priv.; Knowledge of pre-marriage crime w/ awareness of arrest or charge

	A married person does not have a privilege under this article in – 

· (f) A proceeding resulting from a criminal act which occurred prior to legal marriage of the spouses to each other

· regarding knowledge acquire prior to that marriage

· IF –

· prior to the legal marriage the witness spouse was aware that his or her spouse had been

· arrested for; or

· formally charged with

· the crime or crimes about which the spouse is called to testify.


Campaign Finance Affair

· CEC 972(f) was passed during the following fiasco. A state representative was charged with misusing campaign funds. To allow her boyfriend-campaign manager not to testify against her at trial, she married him. One of her opponents passed this law pre-trial where the boyfriend now husband’s testimony would be given.
	CEC 972 – Exceptions to privilege; crime against spouse

	A married person does not have a privilege under this article in – 

· (e) A criminal proceeding in which one spouse is charged with:

· (1) A crime against the person or property of the other spouse or of a child, parent, relative, or cohabitant of either, whether committed before or during marriage.

· (2) A crime against the person or property of a third person committed in the course of committing a crime against the person or property of the other spouse, whether committed before or during marriage.

· (3) Bigamy.

· (4) Crime [in specific penal code sections]


	Cal. Code of Civ. Proc. 1219

	‘(b) Notwithstanding any other law, 

· Confinement contempt – 
· A court shall not imprison or otherwise confine or place in custody 

· the victim of a sexual assault or domestic violence crime for contempt 
· IF - the contempt consists of refusing to testify concerning that sexual assault or domestic violence crime. 

· Any contempt
· Before finding a victim of a domestic violence crime in contempt as described in this section, the court may refer the victim for consultation with a domestic violence counselor. 

· All communications between the victim and the domestic violence counselor that occur as a result of that referral shall remain confidential under . . . the Evidence Code.


Mixing CEC 972(e)(1) and CCCP 1219
· CEC 972(e)(1) removes the privilege not to testify when it is a spouse on spouse crime

· CCCP 1219 prevents incarceration from being added to injury for the witness-spouse – i.e., prevents the court from putting a domestic abuse / sexual assault victim in confinement contempt for refusal to testify against their abuser.
	CEC 972 – Exceptions to privilege; other

	A married person does not have a privilege under this article in – 

· (b) A proceeding to commit or otherwise place his or her spouse or his or her spouse’s property, or both, under the control of another because of the spouse’s alleged mental or physical condition

· (c) A proceeding brought by or on behalf of a spouse to establish his or her competence

· (d) A proceeding under [Juvenile law]


Waiver of privilege not to testify

	CEC 973 – Waiver of privilege

	‘(a) Unless erroneously compelled to do so,
· A married person - 
· who testifies in a proceeding to which his spouse is a party,
· or who testifies against his spouse in any proceeding
· does not have a marital privilege not to testify in the proceeding in which such testimony is given

	Policy

· Ensures that people will testify to matters that affect their own interest – i.e., takes the decision to protect themselves by testifying v. protecting their spouse by asserting privilege and makes it one other other.


Confidential marital communications
· Operation of rules
· CEC 980 is the privilege covering confidential marital communication
· CEC 981-987 includes exceptions to that privilege

	Policy 

· Operates like A-C priv. or patient-physician – society has decided that full disclosure should be allowed with a marital relationship

	Holder of the privilege

· Privilege belongs to either spouse – i.e., either can stop the other from disclosing what was said in confidence

	Key time for application

· Given policy, privilege applies even after the marriage is over

· NOTE – this is different from the privilege for not to testify which is effective so long as the couple is married at the time of trial


	CEC 980 – Confidential spousal communication privilege

	Subject to 912 and except as otherwise provided in this article

· a spouse, 

· whether or not a party,

· has a privilege during the marital or domestic partnership relationship and afterwards
· to refuse to disclose, and 

· to prevent another from disclosing

· a communication if he or she claims the privilege 

· and the communication was made in confidence between him or her and the other spouse

· while they were spouses


· EXAM TIP! – watch out for a situation where (1) one spouse does something in front of the other; however, it is not really a communication (e.g., one spouse witnesses the other hide stolen property but they do not interact); or (2) there is a marital communication; however, it is in front of a third-person (e.g., a child).
· Tip is based on People v. Melski (witness-wife can testify against husband who she caught in the kitchen with friends and their stolen guns)
Exceptions to confidential marital communications privilege

	CEC 981 – Exception: Crime or fraud

	There is no privilege under this article if the communication was made, in whole or in part, to enable or aid anyone to commit or plan to commit a crime or fraud.


	CEC 985 – Criminal proceedings

	There is no privilege under this article in a criminal proceeding in which one spouse is charged with:

· (a) A crime committed at any time against the person or property of the other spouse or a child of either.

· (b) A crime committed at any time against the person or property of a third person committed in the course of committing a crime against the person or property of the other spouse.

· (c) Bigamy.

· (d) Crime defined in [specific penal code sections]


Reasoning through CEC 985
· Under CEC 980, the holder of the privilege is either spouse.
· Thus, CEC 985 makes it so that, in a criminal proceeding where it is spouse on spouse crime, the accused-D-spouse cannot prevent the witness-spouse from disclosing a confidential marital communication.
Explaining CEC 985(b)
· CEC 985(b) means – if a communication occurs about a crime the accused-D-spouse committed against a 3P, but was supposed to be against witness-spouse, the accused-D-spouse cannot prevent the witness-spouse from disclosure.
	CEC 987 – Communication offered by spouse who is criminal D

	There is no privilege under this article in a criminal proceeding in which the communication is offered in evidence by a D who is one of the spouses between whom the communication was made.

	Reasoning

· Criminal D should be able to introduce all evidence relevant to its defense.

· A spouse or former spouse should not be about to withhold such information due to privilege. 


Application of both marital privileges together

Pre-wedding disclosure
· The day before the wedding P1 says to P2, “I need to tell you who I really am. I am a drug runner.” P2 says, “I love you. I still want to get married.” They marry as planned.
· If P1 is later on trial for being a drug runner . . .

· (1) P1 nor P2 can asset a privilege against disclosure of a confidential marital communication under CEC 980.
· Reason – the communication did not occur while they were married.

· (2) P2, however, can choose not to testify against P1 under CEC 970.

· Reason – they are married at the time of trial.

Trammel v. U.S.

· Mrs. and Mr. Trammel were caught smuggling heroin. The gov’t cut Mrs. Trammel a deal to testify against her husband. 
· HELD in a pre-trial motion
· Mrs. Trammel – as the witness spouse – held the privilege to decide whether to testify against her husband (CEC 970)

· Mrs. Trammel could - 

· (*) Testify to anything she observed during the marriage (not a violation of CEC 980))
· (*) Testify to anything said during the marriage in the presence of 3Ps (not a violation of CEC 980))
· Mrs. Trammel, however, could not - 

· (*) Testify to any communications that were in confidence with her husband during the marriage (CEC 980).
Government Privilege
	Key point - gov’t does not have an “absolute” privilege – i.e., cannot claim privilege generally


Information the gov’t can claim as privileged – civil or criminal
· Communications that implicate

· (1) State secrets
· (2) Foreign policy

· (3) National security – i.e., “military secrets”
How the gov’t claims privilege

	· (1) The head of the department with control over the matter at issue must review the information and determine if it falls within a protective category

· (2) If it does – the department head must file formal claim of privilege specifying why the information is privileged – e.g., includes a note that one of the three above are implicated
· (3) The court must determine if the claim is appropriate – however, the court cannot force disclosure of the information for its own review. 

· Essentially – court is left with whatever the department head includes in its claim

	NOTE

· If there is not a specific reason listed for why the information is privileged, the claim will be denied.


Asserting privilege as a means of dismissal

· In supporting a motion to dismiss, the gov’t can assert that the P cannot state a claim without using information that is privileged.
· Thus – since P cannot have access to privileged information, it has failed to state a claim upon which relief can be granted.
Criminal cases – claim of privilege means charges dropped
	In a criminal case

· The gov’t can claim privilege
· HOWEVER – where D’s defense potentially needs the information the gov’t is required to drop all charges against D

	Policy
· As the prosecuting party, the gov’t has a duty to see that justice is done
· Justice is not done where the gov’t brings charges and withholds information D may need to defeat those charges


� FRE 804(b)(5) notes it was transferred to Rule 807. See Residual Exception below.


� Added to Cal. law as a result of People v. Parriera. In the past, a suicide attempt would make a person the target of social ridicule. NOTE – views on suicide have changed today, a declaration concerning a suicide attempt may no longer trigger this rule.





