ETHICAL LAWYERING OUTLINE SPRING 2022
· The MR do not apply to any jurisdiction—they are aspirational
· States look at these rules and create their own rules 
· No basis for civil liability, although may be evidence of a breach for malpractice.

· Certain rules apply to lawyers even when acting within their non-professional capacity.

· Shall = mandatory VS. may = permissive. 
PROFESSIONALISM, DISCIPLINE AND THE PRACTICE OF LAW 
· Sources of Regulation of Lawyers
· ABA Model Rules of Professional Conduct
· Recommended state guidelines adopted by the ABA
· Not binding on CA attorneys

· Code of Judicial Conduct
· Rules that apply to judges
· California Law 
· California Rules of Professional Conduct (CRPC)
· Binding on CA state bar members (B&P Code § 6077)
· State Statutes

· The State Bar Act 

· B&P Code § 6000 et seq. 

· Court Decisions 
· California rules of court 

· ABA Ethics Opinions

· Source of guidance where no CA authority on point, not binding on CA attorneys
· State and Local Bar Associations’ Ethics Opinions 

· Not binding on courts or disciplinary bodies but frequently cited by courts and “should be consulted” for guidance (CRPC Rule 1.0, comment 4)
· Legal Education and Bar Admission 
· SCOTUS has stated that states can make the requirements for how to be admitted to practice law in that state—must be rationally related to practice of law. 
· Not rational — citizenship, residency in state, etc. 
· Bus. & Prof. Code § 6060 (People who have NOT been admitted to practice law in another state) 

· At least 18 years old 

· Be of good moral character (Character/fitness application + background check completed by Bar) 
· To result in rejection, misconduct must involve moral turpitude—crimes involving intentional dishonesty, crimes of violence, lying on application

· Moral Character: 

· Includes but is not limited to qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the law and respect for the rights of others and the judicial process. 

· Kwasnik v. State Bar of CA: 

· Facts: 

· DUI and killed someone, bankruptcy proceedings, and was trying to be admitted to CA bar

· Issue: 

· Whether K had good moral character to be admitted to the bar?
· Holding:

· ADMITTED. One important factor was the recommendation of other attorneys and rehabilitation. 
· In re Glass: 

· The more serious the misconduct and bad character evidence, the stronger the applicants showing of rehabilitation must be. 

· What they DO consider is the failure to comply with legal requirements, honesty, and respect for the rights of others. 

· Debt doesn’t typically impact application. 

· Difficulty: 

· Dishonesty on bar application, recent criminal conduct, fraud. 

· Burden is on the applicant to prove good moral character. (Committee then rebuts with evidence of bad character) 

· Caveat—if you hire a lawyer to represent you in application process, the A-C relationship is formed = duty of confidentiality. 

· Completed 2 years of college work or attained equivalent intellectual ability 

· Registered within 90 days of beginning law school 

· Obtained a JD or allowed equivalent 

· Passed professional responsibility exam (MPRE) 

· Passed general bar exam

· MPRE: Multistate Professional Responsibility Exam 
· Covers ABA Model Rules, not state law 

· Admission to Practice in Other States 

· MR 5.5
· If admitted to practice in jurisdiction: 
· Lawyer may practice, subject to rules of state bar 

· May not assist anyone in unauthorized practice of law 

· If NOT admitted to practice in jurisdiction 

· May not practice or assist another in doing so 

· Must not establish an office OR hold out to public that you are admitted to practice in this jurisdiction. 
· Avoid any implication that you are licensed somewhere you are not.

· Continuous presence—can exist even if lawyer not physically present. (email signature, state address, letter head, etc.)
· EXCEPTIONS FOR TEMPORARY PRACTICE OR FOREIGN L:

· Associate with local lawyer (lawyer must be an active participant and share responsibility)
· Authorized by law, pro hac vice — petition, vouched by local counsel, fee. 
· Usually when admitted in one state and wants to represent a client in a court of another state. 
· If preparing for representation, and know you will get pro hac vice = ok. 

· Mediation or arbitration 

· Reasonably related (Catch-all)—matter in another jurisdiction reasonably related to a matter in another state. 

· Factors considered:

· Whether lawyer previously represented client in other matter.

· Whether client has substantial contacts in jurisdiction where lawyer is admitted
· A significant aspect of the matter may involve the other jurisdiction’s law 
· EXCEPTION FOR PERMANENT PRATICE:

· In-house counsel or government lawyer 

· In-house: Limitation that they are only represented that specific company, not general public. 

· CRPC 5.5
· RULE: 

· California lawyer shall not practice law in a jurisdiction that would be violation of that jurisdiction’s rules OR 
· Assist a person in unauthorized practice of law in that jurisdiction 
· Lawyer not admitted to practice law in CA shall not establish an office for the practice of law or represent to public lawyer is admitted to practice in CA.

· EXCEPTIONS (Statutory, unlike MR):
· Counsel pro hac vice

· Certified law student

· Registered in house counsel 
· Arbitration program 

· Temporary litigation
· B&P Code §§ 6125-6126—CA bar act, practice of law restricted to active CA state bar members; criminal misdemeanor to misrepresent oneself as practicing. 
· Reciprocity: 

· Many states allow attorneys to petition for admission without taking bar exam if they meet certain requirements — i.e., practicing for certain amount of time, still have to pay fee and pass character/fitness 

· BUT: the state the attorney is coming from MUST have reciprocal rules allowing for reciprocity
· CA does not offer reciprocity 

· Offers attorney’s exam if attorney has practiced for 4 years. 

· Licensed in CA = cannot get reciprocity from other states 
· Admission to Practice in Federal Courts
· District courts: 
· Separate admission for each courts + fees (one time or annual) 

· Procedure similar to 9th circuit 

· Ninth Circuit (Fed. Rule. Of App. Procedure 46(a))

· Be a member of state bar 

· Be of good moral character 

· File application, take oath, pay fee 

· Have another member of that court move for your admission
· US Supreme Court (Rule 5 of Rules of USSC) 

· Not subject of adverse disciplinary action during 3-year period 

· Good moral and professional character 

· Statement of 2 sponsors who are already members of supreme court 
· Bar Associations: 

· Membership in Bar Associations 

· National and local associations — not required! Voluntary! 

· State bar association — mandatory requirement. 

· Pay dues every year. 
· Uniform legal standards across community.
· The Unauthorized Practice of Law 

· MR 8.1: Bar Admission and Disciplinary Matters
· An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
· (a) knowingly make a false statement of material fact; or

· (b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6 (confidentiality)
· **Subject to 5th amendment 
· CRPC 8.1: false statement regarding application for admission to practice law.
· (a) No false statements of material fact for own application of admission, intentionally or recklessly. 
· (b) Same as (a), but for another person’s application for admission. 
· (c)  No failure to disclose a fact necessary to correct a statement known* by the applicant or the lawyer to have created a material misapprehension* in the matter, except that this rule does not authorize disclosure of information protected by Business and Professions Code section 6068, subdivision (e) and rule 1.6. 

· (d) this rule includes readmission, reinstatement, etc.  

· CRPC 8.1.1: Compliance with conditions of discipline and agreements in lieu of discipline 
· Atty must comply with terms and conditions of any discipline administered by state bar, public/private reproval or agreements in lieu of discipline
· *No MR equivalent 

· MR 8.2: Judicial and legal officials 

· CRPC 8.2: judicial officials 

· MR 8.3: SNITCH RULE 
· A lawyer who knows that another lawyer (or judge) has committed a violation of the MRPC (or applicable rules of judicial conduct) that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer (or judge’s fitness for office) shall inform the appropriate professional authority.

· Actual knowledge is required, and can be inferred from the circumstances. (suspecting doesn’t trigger duty) 
· The term “substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware. (i.e., cheating on taxes, destroying evidence, etc.)
· Minor violations of the MRPC may not require reporting, are discretionary.

· EXCEPTION: This Rule does not require disclosure of information otherwise protected by Rule 1.6 [Confidentiality Rule] OR information gained by a lawyer or judge while participating in an approved lawyer’s assistance program [e.g., drug rehabilitation programs].

· *NO CA EQUIVALENT 

· BUT—duty to self-report: B&P Code § 6067-6068 subsection(o)
· MR 8.4: 
· It is professional misconduct for a lawyer to:

· violate or attempt to violate the MRPC, knowingly assist or induce another to do so, or do so through the acts of another;

· engage in conduct (criminal + noncriminal) that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a LAWYER.
· Including any conduct involving dishonesty, fraud, deceit or misrepresentation
· state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the MRPC or other law.

· engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law.
· Peremptory challenges do not alone violate this. 

· Limiting scope or subject matter—does not violate 
· Note****—Conduct involving moral turpitude relevant to LAW practice 

· CRPC 8.4: Misconduct 
· Same

· violate/assist in violation of State Bar Act

· Commit criminal act that reflects adversely on honesty, trust, fitness 

· Conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation

· When not practicing law or acting in a professional capacity = BROAD. Does not need to be related to law. In practice, it is applied the same way.  

· B&P § 6106—permits discipline for lawyers for acts involving moral turpitude, dishonest, or corruption. 
· The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension (but not mandatory).

· Moral turpitude = conduct which is contrary to justice, honesty, and good morals. 

· Note that this language is broader than the MRPC, covering any act of moral turpitude whether or not it reflects adversely on the lawyer’s fitness to practice. 

· MR 8.5: Disciplinary authority 
· A lawyer can be disciplined: 

· The jurisdiction in which the misconduct occurred AND 

· By any other jurisdiction in which he is licensed. 
· Rules should allow for consistency; if there’s a conflict between reasons to discipline across jurisdictions. 
· A lawyer will not be subject to discipline if her conduct is proper in the jurisdiction in which she reasonably believes the predominant effect of her conduct will occur. (that jurisdiction’s rules apply) 
· CRPC 8.5 same
· Kwasnik v. State Bar of California:

· Applicant admitted despite having killed someone while driving under the influence, and declaring bankruptcy solely to discharge debt owed in the resulting wrongful death judgment.

· The purpose of discipline is to protect the public and its confidence in the legal profession rather than to impose punishment. Focus on moral character today. 
· Some bars (not all) have therefore admitted those who have committed serious felonies (e.g., robbery resulting in death) but who have shown that they have been rehabilitated.
· CA Rules of Court 9.20: An attorney who is disbarred, suspended or has resigned, must:

· Notify all clients being represented in pending matters.

· Notify clients where they can pick up their legal files.

· Notify all co-counsel, all opposing counsel, and all courts in which matters are pending.

· Send all required notices by certified mail.

· Provide proof of compliance to an assigned probation officer appointed by the State Bar.

· Types of discipline:

· Private reproval

· This might still need to be reported if applying to the Bar of another state, or in other applications that require disclosure of discipline.

· Public reproval

· Probation

· Suspension

· Disbarment

· In re Mountain:

· An attorney represented both sides in an adoption transaction (clear conflict of interest), then represented a third side who actually adopted the child. The attorney made multiple false statements, served as a procurer for adoption (which is morally repugnant), and collected excessive fees. 
· He was disbarred.

· Drosiak v. State Bar of California:

· An attorney regularly required clients to pre-sign blank verification forms. When he couldn’t reach one of his clients (who unbeknownst to him had passed away), he used the pre-signed forms to respond to interrogatories. Client ended up being dead. 
· Must have client look over documents and inform them they may be subject to perjury for things they sign. 

· He was given a suspension—mitigating factors were his claims of hardship, his claim of client-centered motives, and no actual harm. 
· ALL discipline is reciprocal. 
· Every state, including CA, gives full faith and credit to discipline imposed against a lawyer by any other state.

· ABA choice of law rule: MR 5.5 
· If the conduct in question occurred in connection with a proceeding that was pending before a tribunal, the ethics rules of the jurisdiction in which the tribunal sits will be applied, unless the tribunal’s rules provide otherwise. 
· For any other conduct (not yet pending before tribunal), the rules of the jurisdiction in which the predominant effect of the conduct occurred will apply (but note that if the lawyer reasonably believed that the predominant effect would be somewhere else, the lawyer won’t be subject to discipline if the conduct would have been proper in that other jurisdiction).

ADVERTISING AND SOLICITATION: GETTING OUR CLIENTS 
· Advertising (General Public)
· Advertisements are generally permitted: MR 7.2
· An advertisement is:

· Print or media communications, including web sites and internet advertising

· Directed at the public

· With the purpose of making the public aware of a lawyer’s services

· Lawyers not permitted to compensate/give anything of value to others for recommending the lawyer’s services — EXCEPTIONS: If the lawyer 
· Pays the reasonable cost of advertising or communications.

· Pays the charges of a legal service plan (similar to an insurance plan for legal services) or a not-for-profit or qualified lawyer referral service.

· Reciprocal Referral Agreement: A lawyer can refer clients to another professional (lawyer or nonlawyer) pursuant to an agreement that provides for the other person to refer clients to the lawyer, if:

· The reciprocal referral agreement is not exclusive; and
· The client is informed of the existence and nature of the agreement.

· Cmt 8: Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically.

· A lawyer can share legal fees with non-profits that refer them. MRPC 5.4(a)(4).
· Nominal gifts (expression of appreciation, after the fact) —but not a Rolex
· “Certified as a specialist”
· Must be certified by organization accredited by the Bar and must identify name of certifying organization 

· Comment 9: lawyer can say what they specialize in without requiring certifications (difference between certification and specialty) 
· MR 7.2(d) requires any communication made under this rule to include the name and contact information of at least one lawyer or law firm responsible for its content.

· MR 7.1:
· A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. 
· A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
· Cannot imply an associate is a partner by having the associate’s name on the letterhead.
· Sole practitioner = don’t write “Ani & Associates” 
· Cannot have the name of a lawyer who is not and was not a member of the firm or predecessor (although you can retain a former deceased partner’s name in the firm name).

· Cannot imply a connection with a government agency (e.g. by retaining the name of a former partner who is now a government official if they are not regularly and actively still participating).

· Cannot imply a connection with a non-lawyer or with a public or charitable legal services organization.
· Cannot say I’ve won X cases so I’ll win your case. 
· If one of the named lawyers is not authorized to practice in a state where the law firm’s office resides, the name may need to so indicate.

· A lawyer cannot compare his services with those of other lawyers unless the comparison can be factually substantiated (e.g. probably cannot claim to be the “best wrongful termination lawyers in Los Angeles”).

· Cmt 5: A law firm’s name, and its appearance on letterheads, is considered communication, and therefore cannot be misleading. 

· Cmt 3: An advertisement can still be misleading even if strictly true, if it leads to unjustified expectations or unfounded conclusions (a reasonable person will likely conclude) 
· Cure the problem with a disclaimer.
· Don’t compare yourself to other lawyers
· CRPC: (same)

· Comment 1: all communications of any type 
· truthful statements may be misleading if leads reasonable person to form unjustified expectation
· cannot communicate that lawyer is able to provide legal service in other language unless they actually CAN
· Solicitation (Targeted to Specific Person)

· MR 7.3: solicitation generally prohibited 
· Solicitation = communication directed to a specific person known to need legal services with particular matter 
· Comment 1 adds live telephone and other real time communications to the definition
· Texts, messages, mail, emails = OK because no direct personal encounter 
· No solicitation by live person-to-person contact, when significant motive is lawyer’s pecuniary gain (financial gain), UNLESS: 

· (1) person is a lawyer 

· (2) existing relationship (family, close personal, prior business/professional relationship) OR
· (3) businessperson who routinely uses legal services offered. 

· If not motivated by money = not solicitation (i.e., pro bono clients)
· Must abide by person’s request not to be solicited; no coercion, duress, or harassment.
· MRPC 7.3(c) additionally prohibits solicitation, notwithstanding the exceptions in MRPC 7.3(b), if:

· the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or

· the solicitation involves coercion, duress or harassment 

· Some jurisdictions have specific legal restrictions. 
· Group Plans:

· Prepaid or group legal service plan using person-to-person contact for general subscriptions ok if to organization about adopting plan 
· L still can’t reach out to potential members, UNLESS it is not known to need particular legal services.

· L who owns the plan cannot provide legal services about the plan. 

· Generally, a lawyer cannot avoid the rules prohibiting solicitation in the circumstances above by hiring third parties. MRPC 8.4(a) [inducing another to violate the MRPC].

· Comment 8: communications authorized by law are permitted (i.e., class action notes) 
· MR 7.6 

· L may not accept a government legal engagement or appointment by a judge if L makes contribution or solicits contribution for purpose of obtaining engagement or appointment. 

· No quid pro quo = making donations or soliciting funds to support judge in exchange of getting appointment. 
· Can still make donations
· Comment 2: does not include volunteering services or uncompensated services. 

· *No CA equivalent 
· UNLAWFUL SOLICIATION UNDER Cal B&P Code: 

· § 6151: runner or capper— one who acts as an agent for an attorney or law firm and solicits or procures business for the attorney/law firm. 

· Agent that solicits for business 

· § 6152: prohibits runners/cappers from soliciting business in prisons, jails, hospitals, superior courts, public institutions, public places, public street, private hospital, private property. 

· (d): OK for public defenders or appointed counsel to make known his services to persons unable to afford legal counsel. 

· § 6153: penalty for violation of soliciting is ONE YEAR IN JAIL. 

· § 6154: any contract secured through runner or capper services is VOID. 

· §6157: no advertisement can be false or misleading, or deceptive, or omit any necessary fact. 

· Prohibited content—no guarantee/warrantee

· § 6158: advertising by electronic media; message as a whole may not be false/misleading/deceptive and must be factually substantiated.

· § 6158.1: certain messages [presumed to be false; such as a message implying money received by or for a client on a particular case. 

· i.e., YOU can get this much money, without knowing the facts of the individual they are advertising to.

· § 6158.3: required disclosure in advertising by electronic media re: facts and legal circumstances of cases advertised. 

· When you’re advertising about winning a certain case, must clarify that the win is limited by facts and circumstances in winning case. Nothing is guaranteed. 
· Why is in-person contact limited by the rules? (Solicitation) 
· Because there is more social pressure to agree, no opportunity to reflect before making a decision. 

· CRPC is mostly the same, except:

· CRPC 7.3 must include word advertisement 

· CPRC 7.4 contains specific guidance about communication of fields of practice and specialization. (Same as MR)
· CRPC 7.5 contains specific guidance about firm names and trade names. (Same as MR)
· Firm name, trade name, must not be false or misleading 
· Must not imply relationship w gov agency, public, or legal service org 

· NO SOLICITATON EXCEPTION for businessperson. 

· Prepaid or group legal services are OK. (Same as MR) 
· A communication violates the various rules in CRPC 7 or is presumed to violate them when:

· It contains a guarantee, warranty, or prediction regarding the results of representation.

· It contains a testimonial without the stated disclaimer that the testimonial is not a warranty or guarantee about the results of representation.

· It is delivered to a potential client who may not be in a physical or mental state to exercise reasonable judgment.

· It is transmitted at the scene of an accident or en route to a hospital or medical care center.

· It does not state that it is an “advertisement” and contain the name of the responsible party.

· It misrepresents the nature of a lawyer’s relationship to a firm.

· It implies the lawyer is participating in a certified lawyer referral service when that is not the case.

· It is a dramatization and fails to state on it “this is a dramatization.”

· It states “no fee without recovery” but fails to indicate that the client is liable for costs (if the client is liable for costs).

· It says services will be provided in another language, there is no attorney who speaks that language, and the ad does not state the name and title of the person who does speak the language.

· It lists a fee for services which is not honored by the lawyer. Listed fees must be valid for 90 days unless a shorter period of time is expressly stated.
· Cases:
· Bates v. State Bar of Arizona: 

· Ban on advertising prices for routine services 

· Arizona could regulate advertising but its strict ban on advertising prices for routine legal services violated the 1st amendment 

· Especially because there was nothing misleading about the prices, involved standard matters, etc.

· Ohralik v. State Bar Ass’n

· Ambulance chaser—att’y found out teenagers in car accident, visited homes, hospital, etc. 
· In-person solicitation poses a significant danger for lay people. 

· State may adopt rules that forbid in-person solicitation if it is likely to produce fraud or undue influence. 

· In re Primus

· Attorney working with ACLU sent a letter offering legal services.

· Offer of free legal help via letter is OK. 
· Especially for partly political motivations. 

· States may not regulate political speech without showing ACTUAL abuse. 

· In re RMJ

· Missouri attorney received punishment for placing an advertisement in violation of Missouri rules of advertisements. 

· States may regulate commercial speech (such as lawyer advertising) IF regulating directly serves substantial state interest. 

· i.e., misleading, which the court found that Missouri did not demonstrate here. = did not serve substantial state interest to permit substantial regulation 

· Peel v. Attorney Registration
· A lawyer who is certified may call himself or herself a certified specialist IF—certifying organization is identified and not misleading to the public. 

· Zauderer v. Office of Disciplinary Counsel 

· Attorney placed newspaper ad that was aimed at a narrow audience. 

· Lawyer could not be disciplined simply for placing narrowly tailored newspaper ad concerning specific legal problem and designed to lure narrow group of potential clients. 

· Distinction between soliciting a specific individual and an advertisement aimed at a particular group (latter allowed). 

· Broad advertising OK, if not targeted to specific individual, because targeted to certain general group with unique circumstances. 

· Shapero v. Kentucky Bar Ass’n
· Attorney sent letters to people he knew were facing foreclosure of their homes. 

· Letters to persons lawyer knew was facing specific legal problem were analogous to newspaper ad rather than in-person solicitation. 

· In-person different because pressure. 

· State cannot ban outright BUT can impose reasonable regulations on use. 

· Florida Bar v. Went for It 
· Florida Bar had a rule that personal injury lawyers could not send direct mail to victims of injuries or their relatives for 30 days following the accident.  

· Commercial speech subject to intermediate scrutiny under Central Hudson. 

· State may regulate commercial speech that concerns unlawful activity or is misleading or may regulate if government asserts

· (1) substantial interest in support of the regulation 

· (2) restriction directly and materially advances interest 

· (3) regulation is narrowly drawn. 

· Florida’s rule withstands three-part Central Hudson test. 

THE LAWYER-CLIENT RELATIONSHIP 
· Forming the Relationship

· MR 6.2: Court Appointments 
· A lawyer does not have a duty to serve just anyone who wants service and can pay fee. 

· Exceptions: (1) lack of skilled counsel, (2) cause/client are so unpopular to shut off access to counsel, (3) no sufficient resources to obtain other counsel 

· Lawyer shall NOT seek to avoid appointment by a tribunal EXCEPT for good cause including 
· 1) rep is likely to result in ethical violation or violate other law; 
· 2) unreasonable financial burden on L ; 
· 3) repugnant CL or cause likely to impair the C-L relationship or L’s ability to rep CL

· **Usually, if there is a pattern of an attorney not representing certain classes of people that is when these rules will likely be violated.**

· Ct(2) : Good cause = if L cannot handle matter competently or if it would be conflict of interest (i.e., client or cause SO repugnant to lawyer it will impair the rep) OR unreasonably burdensome (i.e., impose financial sacrifice or morally repugnant and will impair representation) 
· What is the definition of “Morally Repugnant”? 

· Extremely distasteful; unacceptable; in conflict with; incompatible with. 

· **KEY: is it serious enough that it is going to affect your representation of the client? 

· Ct(3) : appointed L has same duties to CL as retained atty
· No CRPC equivalent regarding court appointments. 

· BUT:—Pen Code 859, 987, 987.3 : court appointed attorneys for criminal defendants
· B&P §6068(h): “Never reject for any consideration personal… the cause of the defenseless or oppressed
· Pro Bono Service: 

· 2018 development— greater emphasis in CA to make it more of a requirement for attorneys to engage in pro bono work. 
· MR 6.1: Voluntary Pro Bono Service; aspire to render at least 50 hours of pro bono services per year (not penalized, but strongly recommended)
· In addition, should provide financial support to legal services organizations of public interest.
· MR 1.2(b): 

· Lawyer’s representation does not constitute endorsement of client’s views or activities. 

· If you can put your views aside and it will not impact your representation, you should do that. 
· i.e., ACLU lawyer + KKK client. 
· CRPC is the same.
· CRPC 1.0 

· CRPC 1.0 comment(5): SAME: at least 50 hours/year
· ADDED — “substantial majority” of hours should be to indigent or nonprofit orgs for poor or disadvantage; if no time to commit you may also provide financial resources.
· MR 1.8(e)2 : lawyer may pay court costs and expenses of litigation for indigent client

· CRPC 1.8.5(b)(4) : lawyer may pay costs for indigent client: “Costs include any reasonable expenses of litigation

· MR 6.3: Membership in legal services organization 
· May participate in organization with interests adverse to client but may not participate in organization decisions or actions if they directly conflict with your client. 
· If proposing legislation GOOD for client—must disclose to organization
· CRPC 6.3 is the same. 
· No Discrimination, Harassment, or Retaliation 

· MR 8.4(g) 

· No engaging in conduct lawyer knows is discriminatory related to the practice of law. 
· Lawyer may still accept, decline or withdraw from representation per Rule 1.16

· No harmful verbal or physical conduct; no sexual harassment 

· Comment 4: defines “conduct” related to practice of law — range of representing clients in trial, meeting with clients, operating law firm, social activities related to law, etc.  
· Peremptory challenge alone does not violate. 
· CRPC 8.4.1

· Prohibited unlawful discrimination, harassment, and retaliation 

· Expressly applies to representing clients and law firm operations
· Duty to notify Bar of any related criminal, civil, or admin action 

· Duty to notify other government agencies of disciplinary charge that deal with that type of discrimination (duty to self-report) 

· What if the L-C relationship is NEVER FORMED? 
· Lawyer still owes two duties: (even to prospective clients) 
· Duty of competence 

· Duty of confidentiality  (MR 1.18)
· An attorney can limit liability if an attorney TELLS prospective client that attorney will not represent them. = L-C does not exist = attorney can be required to testify as to what prospective client said afterwards  (People v. Gionis) 
· Once a lawyer undertakes representation = full range of obligations and duties to client exists. 

· Lawyer becomes both a fiduciary and an agent of the client. 

· Fiduciary—owes duties to another to act in good faith, trust, confidence, candor; exercise high standard of care. 
· **L-C relationship does NOT require a formal contract or payment of fees to form 

· An L-C relationship can be formed by IMPLICATION from the CONDUCT of the parties IF: 

· The “client” behaved in a way such that a reasonable person in the lawyer’s position would believe that she was being asked to provide legal services (reasonable reliance) AND 
· The “lawyer” behaved in a way that a reasonable person in client’s position would believe that the “lawyer” has either agreed to provide legal services or at least not refused to do so (implied assent). 

· When the lawyer failed to clearly decline representation and the prospective client reasonably relied on that representation

· Examples:

· If bill emailed you and you deleted it = no implied L-C relationship

· If S contacts assistant, she takes S’s number, but day before hearing you call back and say can’t take case = reasonable reliable = implied L-C relationship

· Disclosure of Professional Liability Insurance 

· NO MR 

· ABA Model Court Rule— insurance disclosure

· Attorney must report to attorney regulatory body, not client, and formation is posted publicly. 

· CRPC 1.4.2 
· Client must be informed (within 30 days) that lawyer does not have professional liability insurance 

· Exceptions: 

· If lawyer’s legal representation does not exceed 4 hours 

· Government or in-house counsel 

· Emergencies

· Previously advised client in writing
· Terminating the Relationship 

· MR 1.16: 

· Lawyer SHALL not represent client if

· 1) CL demands violation of rules or law (not merely suggests)
· 2) L’s physical or mental condition impairs ability or 
· 3) lawyer is discharged (fired)
· Also: 

· Client’s motive is harassment

· Strong personal feelings 

· Unsupportable factual or legal position 
· Withdrawal is permitted if:

· 1) Withdrawal can be accomplished without material adverse effect on interest of client; 
· 2) CL persists in course involving service that L reasonably believes is criminal or fraud; 
· 3) CL used the L’s service to perpetrate a crime or fraud; 
· 4) CL insists on taking action lawyer considers repugnant or with which L has fundamental disagreement; 
· 5) CL fails to fulfill obligation to L and has been given reasonable warning that L will withdraw; 
· 6) rep will result in unreasonable financial burden on lawyer or unreasonably difficult by CL ; 
· 7) other good cause for withdrawal exists
· MUST continue with representation when the tribunal orders you to, EVEN IF good cause such as conflict of interest. 
· Withdrawal requires approval of appointing authority 

· Client has right to discharge lawyer at any time, with or without cause subject to payment for L’s service
· CL should be given full explanation of consequences, i.e., they might have to self-rep if they discharge this L.
· If CL has severely diminished capacity, they may lack legal capacity to discharge; in that case L should make special effort to help CL consider consequences and may take reasonably necessary protective action (see 1.14)
· Lawyer may retain papers as security for fee only to extent permitted by law (diff than CA)

· L shall take reasonable steps to protect CL’s interests like give notice, allow time for employment of other counsel, surrender papers which CL is entitled, refund any advances.
· CRPC 1.16

· Same + no representation if client bringing action without probable cause and for purpose of harassment or maliciously injuring person. 

· Withdrawal is permitted if:

· 1) CL insists upon presenting claim in litigation or nonlitigation that is not warranted under existing law and cannot be supported by good faith argument; 
· 2) the CL either seeks to pursue criminal or fraud course OR has used L to advance course that L reasonably believes was criminal or fraud; 
· 3) CL insists L pursue a course that is criminal of fraud ; 
· 4) CL by other conduct renders it unreasonably difficult for L to carry out rep effectively; 
· 5) CL breaches material term of agreement ; or obligation AND L has given CL reasonable warning after the breach that lawyer will withdraw unless CL fulfills that ; 
· 6) CL knowingly and freely assents to termination of rep; 

· 7) inability to work w co-counsel indicates that best interests of CL likely will be served by withdrawal; 

· 8) lawyer’s mental or physical condition render it difficult for them to effectively rep; 

· 9) continuation is likely to violate these rules or State bar act ; 
· 10) L believes in good faith, in a proceeding pending before a tribunal, that tribunal will find the existence of other good cause for withdrawal
· L is NOT allowed to retain papers : ONLY COPIES: even if CL has not paid for them
· MR 3.1 : Meritorious claims and contentions

· Lawyer should not bring proceeding unless basis of law and fact for doing so is NOT frivolous = good faith argument, such as a modification or reversal existing law (think brown v. board) 

· Not frivolous just because you may not prevail. Determination is based on good faith basis. 
· BUT: Defense atty in criminal proceedings can defend the case as to require every element be proved
· CT2: filing action for cl is NOT frivolous merely because the facts have not been fully substantiated (discovery): nor if L believes the cl’s position will ultimately not prevail (only if L cannot make good faith arg is it friv)
· CRPC 3.1 

· Same + prohibition “without probable cause or for the purpose of harassing or maliciously injuring another person”

· B&P 6068(c): only as appears to him or her legal or just, except defense of person charged w public offense (In line with Constitutional right to assistance of counsel )
· CPP§128.5 : When you file in court, you sign that it has MERIT (no harassment or unnecessary delay)

· MR 1.18(c)

· SHALL NOT rep client with interests “materially adverse” to those of Prospective CL in the same or substantially related matter if L received info from PC that could be significantly harmful.
· Comment 2: whether lawyer invites contact, purposeful attempt to disqualify attorney 

· If no contact number/email from L, not invitation. Unilaterally communicated info from C. = no L-C relationship 

· Comment 5: ability to condition consultation with prospective client that will not prohibit lawyer’s representation 

· Not agreeing that L will not use information from client. 

· Comment 6: disqualification only if L received info that could be significantly harmful if used in matter
· Imputed to firm UNLESS

· Consent from both clients in signed writing. 

· Screened lawyer 
· CRPC 1.18(c): 

· SAME

· CT2: who is NOT a Potential Client
· Unilaterally communicated

· Discloses AFTER L said they are unwilling to consult them 

· Person who communicates info to lawyer without good faith intention to seek advice
· CT 3: limiting initial interview to ONLY such info as reasonably necessary to determine whether to undertake rep .

· ENDING THE L-C RELATIONSHIP: 
· If LAWYER trying to withdraw 

· Rule: L owes duty to C to follow through 

· Mandatory withdrawal 

· MR 1.16—“shall withdraw” if 

· Representation will result in violation of rules or professional conduct or law (but first consult them before withdrawal)
· Physical or mental condition materially impairs lawyer’s ability 

· Lawyer is discharged
· CRPC 1.16

· Same + if client is bringing action without PC and for the purpose of harassment or malicious injury
· Permissive withdrawal 

· “may withdraw” —see instances in MR 1.16
· Any reason if no material adverse effect (no deadlines, not pending, etc.) 

· Client doing something criminal or fraudulent involving lawyer’s services 

· Client used lawyer’s services in past crime or fraud

· Client’s actions are repugnant 

· Client makes representation unreasonably difficult 

· Client hasn’t paid and has been warned 

· Unreasonable financial burden on you 

· Other good cause (catch-all) 

· If CLIENT trying to withdraw: 

· C has right to discharge L at any time, with or without cause, subject to payment for L’s services 

· Comment 4: client may discharge a lawyer at any time, without cause 

· Comment 6: if client has severely diminished capacity, lawyer should advise client and may take protective action per MR 1.14

· Exception: Ruskin v. Rogers 
· D attempted to discharge attorney during trial. 

· No discharge of attorney during trial; disruptive and prejudicial. 
· Court may not allow discharge of L if too far into trial. 
· If C fires L, does L get paid? 
· Rosenberg v. Levin 
· Former attorneys seek fees for client’s later settlement 

· Adopted modified quantum meruit rule (what one has earned)—limits recovery to maximum contract fee 
· If the contingency does NOT occur, then in CA cannot recover any fees.

· Holmes v. YJA Realty 

· Client refused to pay L 2k despite ability to do so 

· OK for L to withdraw if no prejudice to client 

· Kriegsman v. Kriegsman 

· Client UNABLE to pay L 5k 

· L may not withdraw without justifiable or reasonable cause
· MR 1.16(d)

· Upon termination, lawyer must protect client’s interests, including giving notice to client—surrendering papers/property to which client is entitled and refunding any advance unearned payment. 

· Comment 9: lawyer must take reasonable steps to mitigate consequences to client; 

· May retain papers relating to the client as security for a fee to the extent permitted by other law. (lien) —question must say “allowed under law”
· CRPC

· Same + “client materials and property” defined and MUST be released whether the client has paid for them or not. 

· Comment 6: lawyer may retain copies of documents; may seek to recover lawyer’s expense for client material and property in subsequent proceeding. 
· Top of Form

· Quick-Service-Program:

· As a general rule, the rules of professional conduct do apply when a lawyer is participating in a quick-advice program. This means that the lawyer still has a duty to provide competent service, a duty to keep the client's information confidential, and so on. The only rules that are relaxed are the conflicts of interest rules; the rationale is that there is no time to run a conflicts check in a quick-advice situation.
· L must get client’s informed consent
INCOMPETENCE AND ITS CONSEQUENCES 
· Competence 

· MR 1.1: a lawyer shall provide competent representation to a client 

· Competent representation requires reasonably necessary legal knowledge, skill, thoroughness, and preparedness.
· Factors—complexity of matter, general training of lawyer, feasible referral, etc. 
· A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.

· A newly admitted lawyer can be as competent as an experienced practitioner 

· A lawyer can provide adequate representation in a novel field through necessary study. 

· A lawyer must satisfy all continuing legal education obligations.
· Lawyer should also keep up with changing technology and law. 
· Note: In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances. 
· Association: Before a lawyer contracts with other lawyers outside the lawyer’s own firm to assist in the provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client and must reasonably believe that the other lawyers’ services will contribute to the competent and ethical representation of the client. 
· CRPC 1.1: a lawyer shall not fail to perform legal services with competence. (Same) 

· Includes mental, physical, and emotional ability 

· If a lawyer does NOT have sufficient learning and skill:
· Associate/consult competent lawyer 

· Acquire necessary knowledge/skill 

· Refer to competent lawyer 
· Emergency same. 
· Scope of representation 

· MR 1.2

· A lawyer shall abide by a client's decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued.
· The client has the ultimate say as to:

· Whether and how to settle a matter or 
· whether to appeal, or 
· in a criminal trial, the plea to be entered, whether to waive jury trial and whether the client will testify.
· When the client needs to make an informed decision (as above), the lawyer must promptly inform the client. MRPC 1.4(a)(1).

· The client has the ultimate say in the objectives/substantive decisions, the lawyer has the ultimate say in the procedures used (e.g., where to sue, causes of actions to file, scope of discovery, whether to grant extensions to opposing counsel, etc.), but must still reasonably consult with the client regarding the procedure. MRPC 1.4(a)(2).

· A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.
· CL may authorize L to take specific action on their behalf without further consultation, absent a material change in circumstances. (client can revoke that authorization at any time)

· A lawyer may limit scope of representation if: (i.e., limit to only trial) 

· Reasonable AND 

· Client gives informed consent
· A lawyer must not advise a client to engage in conduct the lawyer knows is criminal or fraudulent.

· But lawyer may discuss the legal consequences of the conduct.

· If continuing illegal conduct—withdraw
· CRPC 1.2 (same)

· Lawyer’s authority to bind client: 

· Lawyer’s actions on behalf of client will legally bind the client if the lawyer acted with actual or apparent authority. 

· OR ratification (subsequent act) 
· Diligence
·  MR 1.3
· A lawyer shall act with reasonable diligence and promptness in representing a client.
· Reasonable promptness does not mean the most prompt (e.g. even if a lawyer procrastinated on a filing, as long as the filing was timely filed, discipline is unlikely to be warranted).

· A lawyer's workload must be controlled so that each matter can be handled competently (no excuse that you are too busy). On the other hand, it is a firm’s responsibility to re-assign the work of an attorney who leaves the firm.

· Lawyers are expected to do an adequate factual investigation to discover relevant facts, and an adequate legal investigation to discover relevant laws.

· Lawyer discretion on strategy (e.g., number of witnesses to call, how much discovery to pursue, etc.).
· The duty of diligence may require that each sole practitioner (less of an issue with firm lawyers) prepare a plan that designates another competent lawyer to take over the sole practitioner’s responsibilities in the event of his death or disability. If no plan is established, the court will likely appoint other lawyers to take over.
· Once a lawyer agrees to handle a matter for a client, the lawyer must see the matter to completion. 

· CRPC 1.3 (Same) 
· FOR BOTH DILIGENCE + COMPETENCE—a single violation may be sufficient to impose discipline. 

· Communication 

· MR 1.4 : A L shall:

· Promptly inform CL of any decision or circumstances with respect to which the CL informed consent is required.

· Reasonably consult w CL about the means by which the CL’s objectives are to be accomplished;
· Keep the CL reasonably informed about the status of the matter

· Promptly comply w reasonable requests for info AND

· Consult w the CL about any relevant limitation of the L’s conduct when the L knows the CL expects assistance not permitted by Rules of PC

· b) A L shall explain a matter to the extent reasonably necessary to permit the CL to make informed decisions regarding the rep.

· Comments: offers for settlement or pleas—must promptly inform unless client previously indicated acceptable/unacceptable 
· Means of accomplishing objectives

· Exigency of situations that make L act without prior consultation: should nonetheless inform client of actions taken

· Explaining matters: when there is time to explain a proposal made in negotiations, L should review all important provisions with CL before proceeding

· **Withholding info: May be justified sometimes: i.e. withheld a psychiatric diagnosis of CL when the disclosure would harm cl 

· CRPC: Communication w Client

· Same :

· Ct1: will not be subject to discipline under a3: of this rule for failing to communicate insignificant or irrelevant info. 
· Atty shall promptly communicate to Cl:

· All terms/conditions of plea bargain in criminal matter

· All amounts/terms/conditions of written settlement offer
· Liability Insurance
· Professional Discipline by the State Bar 
· MR/CRPC—do not provide a basis for civil liability. BUT, because the rules establish the standards of conduct by lawyers, a lawyer’s violation of the rules may be EVIDENCE of breach of applicable standard of conduct. 

· An attorney can also use the rules as a DEFENSE to a malpractice suit —“I acted in X manner because I had an obligation under the ethical rules”

· Goals: 

· Maintain integrity of profession 

· Discipline: 

· Violation rules, attempting to violate rules, helping someone else violate rules, using someone else to violate rules 

· Crimes (even if not convicted—honesty, trustworthiness, fitness as a lawyer) 

· Not marijuana possession, adultery, etc. 

· But long patterns of misconduct are different. 

· Acts related to dishonesty, fraud, deceit, misrepresentation—even if separate from law practice

· Conduct prejudicial to administration of justice — destroying evidence

· Harassment or discrimination in connection with law practice 
· Legal Malpractice in Civil Matters 

· Theories of malpractice: 

· Negligence 

· Duty: (A-C relationship)
· Breach: 

· Standard of care = ordinary skill and knowledge possessed by attorneys under similar circumstances (general or specialized) within same jurisdiction 
· If an attorney purports to be a specialist, or acts in a specialized area of the law, then the attorney must exercise the skill and knowledge possessed by attorneys who practice that specialty.
· Cause (actual + proximate) 

· Client would have prevailed in the previous case but for the breach of duty. 

· Damages 
· Intentional torts 

· Misrepresentation, fraud, abuse of process, etc. 

· Breach of fiduciary duty 

· Not keeping client confidential information, not safeguarding client money/property, not avoiding conflict of interest, etc. 
· Breach of contract 

· Written or oral agreement under which client hired lawyer for services. (retainer = contract) 

· Vicarious liability/respondent superior 

· A law firm can be held liable for injuries caused by an employee in a firm. 
· Malpractice insurance is important for this reason. 
· Liable if—action was in ordinary course of business OR person was authorized to act
· Rules put obligations on attorneys to ensure everyone they work with are following the rules. 
· MR 5.3 & CRPC 5.3: Lawyers have a duty to supervise non-lawyer employees 
· Reasonable measures in place. 
· Must take measures to ensure compliance with rules (partners and managers) 

· Reasonable efforts to ensure subordinates comply with rules (supervisors)

· Disciplined if:

· Ordered or ratified misconduct (acting on orders does not excuse YOUR misconduct)

· Failure to avoid or mitigate consequences of violation when it was still possible 

· Acting on orders of another lawyer does not excuse misconduct UNLESS, action was a reasonable resolution of an arguable question of professional duty. (borderline case)
· Nonlawyers outside firm—must take steps to ensure still acting ethically under rules. 

· Who Can Bring a Malpractice Action Against An Attorney?

· Client/Former Clients 

· Non-Client with invited reliance (i.e., seller gets legal opinion + tells buyer who relies on the legal information)

· Prospective clients 

· Intended beneficiary 

· i.e., trust with son as beneficiary 

· MR 1.8: A lawyer shall not contract with a client limiting their liability for malpractice
· LIMIT: Lawyer shall not make an agreement prospectively limiting lawyer’s liability to a client for malpractice UNLESS client is independently represented 

· Can make agreement for arbitration

· SETTLE: Lawyer shall not settle a claim or potential claim for liability unless unrepresented client or former client is advised in writing to seek counsel and has reasonable opportunity to do so. 

· CRPC 1.8.8

· ABSOLUTE PROHIBITION AGAINST: Contract limiting lawyer’s liability to client for malpractice

· Settlement of a claim/potential claim for lawyer’s liability to client or former client is OK if client or former client is either: 

· Represented by independent lawyer or 
· Advised in writing to seek counsel and has reasonably opportunity to do so. 

· Unauthorized Practice of Law

· Practice of Law in CA includes: 

· Rendering legal advice and counsel, preparing legal documents (contracts/wills/etc.)—REGARDLESS of whether that matter is pending in a court. 

· Performing services in a court of justice in any matter pending there throughout its various stages 

· Representing someone, even if only impliedly while negotiating a settlement. 

· Representing one is an attorney (when not) 

· Appearing on behalf of another in adjudicative proceedings, including depositions 

· NOTE: difference between an assistant providing non-legal assistance 

· Giving advice to client about strategies for resolving a contract dispute by CA law; this involves interpretation of law or application of law to a transaction. 

· Compare: business advice, financial advice, no legal implications.
· Types of unauthorized practice of law:

· A lawyer practicing law in a jurisdiction in which they are not licensed or authorized.


· A lawyer licensed only in State A does not participate in unauthorized practice of law by advising a client in State A about the law in State B.
· A lay person giving legal advice or practicing law, usually by filling out legal forms, while not under the direct supervision of a lawyer.

· A law student giving legal advice or practicing law, usually by filling out legal forms, while not under the direct supervision of a lawyer.
· Formerly licensed attorneys continuing to practice after they have been disbarred, placed on inactive status, suspended, or resigned from the state bar while case pending. 

· NOT unauthorized practice of law: 

· Filling forms (real estate forms) 

· Interviewing people 

· Preparing tax returns 

· Person appearing pro se
· MR 5.5: 
· A lawyer actively licensed in one state and not disbarred or suspended in any state may, in another state:

· Provide temporary services in association with an admitted lawyer who actively participated in the matter.

· Be admitted by a court to practice in a case on a pro hac vice basis—for this matter only 
· Provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction pro hac vice.

· Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of a jurisdiction where the lawyer is admitted to practice.

· Essentially non-litigation matters.

· Provide temporary services in a matter not covered above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.

· Sort of a catch-all.

· However, under MRPC 5.5, a lawyer may not:

· Open a law office in a state where the lawyer is unlicensed.

· Hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed.

· Establish a “systematic and continuous” presence in the state where the lawyer is unlicensed.

· However, such an attorney can establish a “systematic and continuous” presence as in-house counsel in certain situations, or when authorized by law (e.g. as a JAG lawyer providing legal services to military personnel). MRPC 5.5(d).

· Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.

· CRPC 5.5: 
· California lawyer shall not practice law in a jurisdiction that would be violation of that jurisdiction’s rules; or assist a person in unauthorized practice of law in that jurisdiction. 

· Lawyer not admitted to practice law in CA shall not establish an office for the practice of law or represent to public lawyer is admitted to practice in CA

· B&P: 

· §6105—L may not lend name to a non-lawyer to be used as attorney; violation subject to disbarment or suspension

· §6125—Only active licenses may practice law in CA 

· §6126—any person advertising or holding them out as practicing or entitled to practice law is guilty of misdemeanor. 

· MR 5.3: Non-lawyer assistants 

· Attorney responsibility that non-lawyer conducts conform to the conduct of professional responsibility. (i.e., accounting firm engaged by law firm to work on a matter) 

· Responsible for ensuring conduct ethical + complies with these rules. 

· Lawyer liable depending on knowledge of conduct and level of supervisory of conduct. 

· Attorney should reasonably know conduct. 

· Rules apply to nonlawyers outside firm as well 

· CRPC 5.3 (Same) 
· Ineligible persons: CRPC 5.3.1
· No MR equivalent 

· Lawyer should not employ or associate or assist with people who are ineligible to provide activities that constitute practice of law. (suspended, disbarred, etc.)
· An active lawyer cannot assist inactive lawyer to practice law. 

· Ineligible persons can perform research, drafting, clerical activities — lawyer must provide written notice of person’s employment and bar status on bar and each client on whose matter such person will work on the matter. 

· Multi-Disciplinary Practice (MDP)

· MR 5.4 prohibits the creation of MDPs — top priority for lawyers should be their ethical responsibilities and obligations as a lawyer. 

· Can’t have a firm that provides both legal + accounting/engineering/etc. services. MUST be separate entities. 

· A firm’s sole purpose must be to provide LEGAL services.
· No partnerships with nonlawyers if any partnership activities involve practice of law. 

· CAN provide ancillary services—but rules apply to law-related services. 

· If separate organization = say lawyer privileges don’t apply. 

· Lawyers can occasionally operate non-legal services businesses as either part of their firm or as related entity. 
· COMPARE: MR 2.1 

· Encourages lawyers, when giving advice, to refer to not only law but to other considerations such as moral, social, economic, and political factors. 

· But still can’t create an organization that provides these services. 

· Arrangements with Nonlawyers:

· MR 5.4: 

· Individuals who are non-lawyers cannot share legal fees with lawyers, cannot form a partnership with a non-lawyer, non-lawyers cannot be on the board controlling non-lawyers. 

· Fees: exception if: 

· Nonlawyer employees are in firm’s compensation or retirement plan (death benefits, even if to non-lawyer)

· Funds to purchase practice from deceased, disabled, or disappeared lawyer = pay representatives. 
· Can pay the employee from general plan/compensation structure = must be separate from the direct amount your paid from the result. 
· Court awarded legal fees to nonprofit that retained or recommended lawyer in that manner 

· Nonlawyer cannot control or have an ownership interest in firm

· CRPC 5.4

· Lawyer referral services are OK. 

· MR 5.6

· A lawyer shall not participate in offering or making 

· A partnership or agreement that restricts lawyer’s right to practice upon ending the agreement OR

· But: usually when you sell your firm, can’t practice in local area. 

· Agreement that restricts the lawyer’s right to practice is part of the settlement of client controversy

· CRPC 5.6 

· A lawyer shall not participate in offering or making an agreement that precludes the reporting of a violation of these rules. No such provision exists under the Model Rules 

· MR 5.7 Responsibilities of Law-Related Services

· A lawyer is subject to rules with respect to law-related services performed in conjunction with legal services 

· By L if not distinct from legal services OR 

· If controlled by separate entity controlled by L either alone or with others, L does not explain the rules and protections do not exist to client (holding out like you’re a lawyer)
· No CRPC equivalent 

· CA generally prohibits lawyers/non-lawyers from doing business IF any part of that business is legal services. 

· No prohibition where no legal services are provided. 
THE DUTY OF CONFIDENTIALITY
· Ethical Duties of Confidentiality

· MR 1.6

· A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or an exception applies.

· This duty extends to all communication (not just confidential communication as under the attorney-client privilege) and all related information (including information obtained from third-parties and not the client himself).
· Must relate to the representation of the client. 
· It prevents disclosure to anyone but the client (isn’t limited to the government).
· Except to members of firm allowed unless CL instructed it to be confined
· Even if the lawyer does not disclose such information to anyone else, he cannot use it himself to disadvantage a client without informed consent. MRPC 1.8(b).

· This duty is owed to prospective clients.

· The duty survives the client’s death and the termination of the A-C relationship. 
· A lawyer can still hire third parties to interact with confidential information (e.g. make copies) provided he takes reasonable steps to make sure confidentiality is maintained.
· Applies to information that could reasonably lead to discover of info

· REGARDLESS OF THE SOURCE 

· Implied authorized consent OK.

· EXCEPTIONS: A lawyer may (discretionary) reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

· To prevent reasonably certain death or substantial bodily harm.

· Past harms are not included in this exception.

· This exception applies even when the client is not the cause of injury or death.

· Note: CA restricts this to a criminal act.

· To prevent, mitigate or rectify reasonably certain substantial financial injury as a result of client crime or fraud, in furtherance of which the client has used the lawyer’s services.

· CA has not adopted this rule.

· Note: Even if a client has told the lawyer of plans to commit fraud, as long as the client has not utilized the lawyer’s services in furtherance of the fraud, the lawyer may not reveal this information under this exception.

· To secure legal advice by the lawyer about compliance with this rule.

· To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish the agreed upon fee.

· Applies in CA via common law.

· A lawyer can respond to an accusation, and need not wait for a formal charge or complaint.

· To comply with any other law or court order.

· If the attorney-client privilege doesn’t apply, a court may order the disclosure of information related to a lawyer’s representation of a client.

· To detect and resolve conflicts of interest, e.g. arising from the lawyer’s change of employment, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.
· c) shall make reasonable efforts to prevent inadvertent or unauthorized disclosure/access to info relating to rep of CL
· NOT IN CRPC
· CRPC 1.6

· A lawyer shall not reveal information protected from disclosure by B&P 6068 UNLESS: 

· Client gives informed consent 

· Permitted as an exemption

· **NO implied consent! 

· B&P Code § 6068

· It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client.

· EXCEPTIONS: 

· Lawyer reasonably believes disclosure necessary to prevent a criminal act that lawyer reasonably believes is likely to result in death of, or substantial bodily harm to individual. 

· *NO exception for financial harm

· Not mandatory 

· Similar limited exceptions—fee disputes, lawyer defense, conflicts, legal advice about ethical rules.

· Before revealing—lawyer MUST make a good faith effort to persuade client 

· Not to commit or prevent death or harm 
· Inform client of lawyer’s ability or decision to reveal (but informed consent will not be required) 

· NOT IN MR. 

· Washington v. Olwell

· The defendant had told his attorney where to find a weapon used in a killing, and the attorney acquired the weapon based on this information
· The court held that although the attorney-client privilege protects objects acquired as a result of a privileged communication, an attorney must produce such object after a reasonable time. In this case, the prosecution was allowed to use the object as evidence, but was not allowed to disclose where the object came from in the presence of the jury. 
· People v. Meredith

· The defendant had told his attorney that the wallet he stole was in a barrel behind his house. The attorney then hired someone to get the wallet, and although the attorney eventually handed the wallet over to the police, the attorney refused to disclose where he got it from.
· The court held that when the defense by altering or removing physical evidence has precluded the prosecution from discovering the original location of the evidence, the prosecution is allowed to introduce evidence of the original location (but not the fact that the information about the location came from the defendant).
· Privilege here extended to the investigator acting on behalf of the attorney. 

· MR 1.8: (Current clients)

· Lawyer shall not use information relating to representation of the client to the disadvantage of the client unless client gives informed consent, except as permitted or required by the MR rules

· Informed consent—individual must be informed of all the information they need to understand consequences of taking that action.  
· i.e., use information to benefit another client is not allowed. 

· i.e. IF L learns that CL intends to purchase and develop land, the L may NOT use that info to purchase one of the parcels in competition with CL or to recommend that another client make such a purchase … 

· RULE DOES NOT PROHIBIT USE OF WHAT DOES NOT DISADVANTAGE CLIENT
· CRPC same. 

· MR 1.9: (Former clients)

· L SHALL NOT knowingly rep a person in the same or substantially related matter in which the [L was part of a firm who formerly repped a CL] or [is now part of a firm who formerly repped the client]
· 1) whose interests are materially adverse to that person AND

· 2) about whom the L had acquired info protected by Rule 1.6 and 1.9 © that is material to matter (unless informed consent of former client; confirmed in writing)

· Lawyer SHALL NOT

· Use info relating to rep (or firm’s rep) of a former CL to disadvantage of the CL unless CL gives informed Consent, OR if the info has been generally known OR

· Reveal info relating to the former rep except as permitted by Rules.

· CRPC 1.9 (same) 

· Attorney-Client Privilege 

· Subset of ethical duty. However, unlike the ethical duty, it is an EVIDENTIARY privilege held by the client

· Evidence Code § 950 et seq. 

· Can be asserted in legal proceedings— It is a privilege asserted against the government, preventing it from compelling (by subpoena) a client or his attorney to disclose confidential client communication.
· Narrower than the ethical duty of confidentiality. 
· The holder of the privilege is the CLIENT. If client wants to disclose, must be disclosed (privilege can be waived). 
· Rationale: 

· Secrecy promotes candor, which leads to: 

· Compliance with law 

· Better administration of justice 

· More economical assertion of claims 

· Client autonomy

· Evid. Code. 954: RULE: Unless an exception applies, “the client, whether or not a party, has a privilege to refuse to disclose and to prevent another form disclosing, a confidential communication between client and lawyer if the privilege is claimed by”: 

· Client (holder of the privilege)
· Person client authorizes to claim privilege by them (i.e., representation, guardian, conservator)
· Lawyer at the time of the confidential information 
· What is Confidential communication? 
· Information transmitted between a client and his lawyer and in the course of that relationship and in confidence. 
· Does not include outside sources. 
· Cannot be disclosed to third persons other than those who are parties involved in furthering the client’s interest—paralegals, investigators, etc. 

· Not limited to verbal transmission in public place!!

· Privilege doesn’t apply to other types of advice besides legal advice, such as business or personal advice.
· Doesn’t cover preexisting documents or records 

· Lawyer:

· Person authorized or reasonably believed by CL to be authorized to practice law in any state or nation.

· I.e. person is not really L but has represented themselves as lawyer> privilege is going to apply
· Client = anyone seeking lawyer’s legal services 
· ELEMENTS: 

· Confidential communication 

· Made between a lawyer and client 

· In confidence 

· During the course of the A-C relationship 

· For the purpose of obtaining legal assistance for the client 

· EXCEPTIONS: no privilege IF
· Lawyer’s services were sought or obtained to enable a FUTURE crime or a fraud 

· Lawyer reasonably believes disclosure is necessary to prevent criminal act that is likely to result in death or SBH
· Client is deceased, and communication is relevant to an issue between claiming parties 

· If dispute/breach of duty between L and C (i.e., malpractice) and that communication is relevant to resolving issue, not privilege (self-defense)
· If client is deceased and other situations arise. 

· LIMITS: 
· Client can waive the privilege 
· Note: this can be in unintentional waiver: if you go tell 5 other people something, then it is NOT confidential anymore
· Privilege does not protect the client’s identity or the fact that the client consulted the attorney 

· Attorney Communications: 

· Attorney shall not counsel a client to engage, or assist a client, in conduct lawyer knows is criminal or fraudulent (MR 1.2; CRPC 1.2.1)

· Attorney shall not knowingly make a false statement of material fact or law TO A COURT or fail to correct a false statement of material fact or law made to court by a lawyer (MR 3.3; CRPC 3.3) 

· Duty of candor to the legal system 

· Attorney shall not counsel or assist another person to obstruct  access to evidence or alter, destroy or conceal a document or material of potential evidentiary value (MR 3.4; CRPC 3.4) 

· (applies even if there is no pending lawsuit, if a lawsuit is anticipated).
· Attorney shall not knowingly, in the course of representing a client, make a false statement of material law or fact TO A THIRD PERSON, or fail to disclose to avoid assisting a client’s criminal or fraudulent act (MR 4.1; CRPC 4.1) 

· This rule may require a lawyer who is withdrawing to avoid assisting in a crime or fraud to also “disaffirm an opinion, document, affirmation or the like” (cmt 3), i.e. make a noisy withdrawal.

· A noisy withdrawal may only be used when the crime or fraud is continuing (a noisy withdrawal does not avoid the assistance of a crime or fraud if the crime or fraud has already stopped).

· Note: This is a requirement for crime or fraud, not an option like the broader exceptions in MRPC 1.6.
· In CA, lawyers may not disclose the reason for withdrawal (no noisy withdrawal) because the reason is protected under the confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the client).
· Attorney Work Product

· Privilege that applies when documents contain the attorney’s mental impressions or opinions about a matter

· Only can be produced if undue hardship 

· Similar to the A-C privilege, only applies in judicial and other proceedings
a. Recognizes certain work product as being absolutely protected: writings containing the A’s mental impressions, conclusions, opinions, or legal research, sometimes called “brain work” (Code civ Pro 2018)
i. Remainder of attorney’s work product is only a qualified privilege (civ Prod Code)
b. NO protection of work product IF : 

i. L is suspected of knowingly participating in a crime or fraud
ii. State bar investigation when work product is relevant to the lawyer breach of duty

iii. In civil action between L and former client if work product is relevant to issue of lawyer’s breach of duty
c. This is an ATTORNEY’s privilege :  rarely will the CL assert this
CONFLICTS OF INTEREST 
· Duty as an Advisory & Fiduciary Duty of Loyalty: 
· MR 2.1:

· A lawyer shall exercise independent professional judgment and render candid advice 

· Can give social, economic, moral considerations that may be relevant to client’s situation.

· Don’t offer advice unless client asks. — except if client is taking action with bad legal consequences. 
· CRPC 2.1 same 

· In addition, the fiduciary duty of loyalty—requires lawyers and other agents to identify, avoid and resolve conflicts of interest. 

· Loyalty = imposes an obligation on lawyers to ensure effective client representation by providing the client with independent legal judgment and to prevent client harm by recognizing and responding to any influences (i.e., conflicts of interest) that may interfere with the lawyer’s obligation to act in the client’s best interests, as defined by the client 

· A conflict affects your duty of loyalty to the client. 

· MR 2.3 

· Lawyer may evaluate a client’s affairs for the use of third persons if the lawyer reasonably believes that making the evaluation is compatible with lawyer’s other responsibilities to client. 

· If harmful—obtain client’s informed consent. 

· Duty of confidentiality still applies. 
· CONFLICT OF INTEREST ANALYSIS 

· Step 1: identify client 

· Step 2: determine whether a conflict exists (5 types) 

· Interests of a third person 

· Personal interests of a lawyer 

· Interests of another current (or former) client 

· Government lawyers 

· Imputed conflicts from others in firm/organization 

· Step 3: decide whether the conflict is consentable 
· If conflict apparent before taking on client, lawyer must not take client. 
· If consentable = obtain clients informed consent. 
· If unconsentable = withdraw. 
· Step 4: if YES, consult with affected clients and obtain informed consent, IN WRITING. 
· Conflicts Created by Third Parties

· Compensation from a third party 
· A lawyer is paid for services by someone else 

· MR 1.8(f) 

· A lawyer shall not accept compensation from someone other than the client UNLESS: 

· (1) client gives informed consent 

· (2) no interference of professional judgement or with L-C relationship AND 

· (3) no revealing of confidential information (MR 1.6) 

· If a fee arrangement creates a conflict of interest for lawyers, a lawyer must comply with MR 1.7—conflict with current client (i.e., if 1 party pays out of 2 parties being represented)
· CRPC 1.8.6 

· Same + IN WRITING CONSENT 
· EXCEPTION: Consent may be given “as soon as reasonably practicable” 
· If authorized by law or lawyer rendering legal services on behalf of a public agency or nonprofit, don’t need consent 
· Lawyer can be paid first, THEN get consent afterwards. (as soon as reasonably practicable

· Comment 4: examples of when it is ok to be paid by 3rd parties 
· Paid by family members of someone incarcerated.

· MR 5.4

· A lawyer shall not permit a person who recommends, employs or pays the lawyer to render legal services to DIRECT OR REGULATE the lawyer’s professional judgment in rendering such services. 

· CRPC 5.4 SAME

· Insurer vs. insured 
· Cumis Counsel: 
· An insurer will pay for INDEPENDENT counsel for insured in situations where there is a CONFLICT OF INTEREST between insurance company and insured. 
· Wausau Insurance Co. v. Seeno 
· Should Wausau’s counsel be disqualified because Seeno’s counsel has an impermissible conflict since it is paid by the Insurer as Cumis counsel? 
· NO—independent counsel chosen by insured has duty to the insured when a conflict arises between insured and the insurer. 

· It is not a joint representation of the insurer and the insured. 

· Counsel can get informed consent to have 1 counsel for both, even if there is a conflict. 

· Corporations and other entities 

· MR 1.13
· An organization’s lawyer represents the ORGANIZATION, acting through its duly authorized constituents. Therefore, the duties are owed to the organization itself, not to the individuals. 

· Sometimes individuals don’t have the best interests of the organization = conflict of interest. 
· If there is a conflict, the lawyer MUST go to a higher authority (someone in the company other than the representative/constituent). For example, a board member or shareholder. 

· A lawyer may reveal confidential information to outside to prevent substantial injury to the organization. 
· But lawyer may NOT reveal information if confidential information relates to internal investigation or defense of a claim. 

· i.e., if lawyer hired for X purpose, can’t reveal confidential info related to X purpose. 

· STEPS: 
· STEP 1: if a constituent’s (an officer/employee) interests are adverse to the organization’s interests, lawyer must explain identity of client to constituent (MR 1.13(f) + CRPC 1.13(f).) 
· No confidentiality to constituent + should advise to obtain independent counsel. 
· STEP 2: if constituent proceeds to violate legal obligation or violate law that may be imputed to org, and likely to result to injury to org, lawyer must protect org’s interest. 

· Must refer matter to higher authority in org. (MR 1.13(b) + CRPC(b)). 
· May not need to report if she reasonably believes the organization’s best interest do not require reporting. 
· STEP 3: IF higher authority insists on illegal conduct or fails to act to prevent injury to org, the lawyer has to continue to protect the organization. Try to take the information elsewhere, or to mitigate the situation. 

· In CA, lawyer may need to resign/withdraw. (CRPC 1.13(d)).

· If reasonably believes reporting necessary to prevent substantial injury to org. MR (1.13(d)). Duty of confidentiality doesn’t apply. 
· STEP 4: if lawyer is fired, resigns, or withdraws, must assure that the organization’s highest authority is informed of this. (MR 1.13e/ CRPC 1.13e)

· Aware of circumstances — conflict and that is the reason they are withdrawn. 
· Conflicts with a Lawyer’s Own Interests and Current Client’s Interests (Concurrent) 
· MR 1.7 
· A lawyer shall not represent a client if the representation involves a concurrent conflict of interest, including a lawyer’s personal interest, unless consent is acquired. 
· Conflict of interest exists IF: 

· The rep of one client will be directly adverse to another OR

· There is significant risk that the rep of one or more cl will be material limited by L’s responsibility to another cl , former cl or third party or by personal interest of lawyer.
· Lawyer may represent client with conflict of interest IF four factors met to EACH CLIENT: 
· Can still provide competent and diligent representation 
· Not prohibited by law to represent 

· Cannot involve one client asserting claim to another in same matter (UNCONSENTABLE)
· Each client gives written, informed consent. 

· CRPC 1.7
· Lawyer shall not, unless same four factors are met including written consent, represent a client IF: 
· Representation is directly adverse to another client in same or separate matter 

· There is a significant risk lawyer’s representation will be materially limited by conflict of interest 

· If lawyer or another lawyer in firm has relationship with party or witness in same matter 

· If another party’s lawyer is relative, lover or client of lawyer or another lawyer in lawyer’s firm. 

· No matter what, lawyer must disclose relationships to client. 

· “Directly Adverse” Conflict Examples: 

· When L accepts representation of more than one client in a matter in which the interests of the clients actually conflict. 
· Or cross examine client in another matter. 
· Clients in SAME matter

· L, while representing client, accepts in another matter, representation of person who is directly adverse to L’s client (i.e., their opponent in the current matter). 

· Clients in two different matters. 

· L accepts rep. of a person in a matter in which an opposing party is a client of L or L’s law firm. 
· MR ct: if L is asked to rep the seller of a business in negotiations with a buyer represented by L, not in the same transaction but in another , unrelated matter, the lawyer could not undertake the rep without the informed consent of each client…
· Class action unnamed members = NOT clients 
· Materially Limited Conflict Example: 

· Multiple representation (co-parties, especially in criminal cases) 
· Representing two different clients in different cases with conflicting legal arguments. (especially when one is going to become controlling appellate precedent)  
· “Personal interest” Conflict
· If integrity of L’s conduct in a transaction is in question (think fletcher) 
· When L has discussions concerning possible employment with an opponent of a L’s client 

· L refers client to an enterprise in which L has an undisclosed financial interest.
· “Family Members” Conflict 
· L relationships—when lawyers representing different clients in same matter or substantially related matters that are closely related by blood or marriage, may be disqualifying conflict of interest unless each client gives informed consent (MR 1.7, comment 11) 

· BUT—Not imputed to members of lawyers’ firms.
· Only personal to that lawyer. 

· If a lawyer has another lawyer in their firm going against that lawyer’s partner, that is not a conflict of interest. 

· Only if two lawyers in SAME matter are related pose a conflict. 

· When is a conflict “UNCONSENTABLE?”

· When representation involves opposing parties in the same litigation, regardless of consent. (MR 1.7(b), comment 23; CRPC 1.7(d))—transactional doesn’t count
· Criminal cases—lawyer should decline representing more than one codefendant. 

· Reasonable lawyer standard—conclude that the client’s interests would not be adequately protected in light of the conflict 

· State v. White: 
· Did defense counsel’s simultaneous role as a defense attorney and a part-time prosecutor create a conflict of interest requiring his disqualification? 

· YES—defense counsel representing D cannot also serve as a part-time prosecutor for a town in the same county. 

· This created a conflict of interest requiring his disqualification as D’s lawyer. 

· Tennessee ethical rules required consent of both clients to waive such a conflict. (State cannot consent, so att’y can’t get consent form both parties) 
· Business Transactions with Client 

· MR 1.8 
· A lawyer shall not enter into a business transaction with a client or acquire interest adverse to a client UNLESS: 

· Terms are fair and reasonable to client, fully disclosed, and transmitted in writing 
· Client advised in writing to seek advice of independent counsel (plus reasonable opportunity to do so) AND

· Client gives informed written consent to essential terms and lawyer’s role in transaction —requires signature 
· **doesn’t apply to standard business transactions, like selling donuts. 

· CRPC 1.8.1 same 

· Phillips v. Carson 

· A lawyer borrowed money from client. Lawyer never recorded security on loan (2nd mortgage on lawyer’s property). Client was never repaid, and sued lawyer and firm for malpractice. 
· The lawyer breached duties as an attorney by failing to record mortgage, failing to properly advise client, failing to recommend that she seek outside counsel before lending him money. 

· Acquiring Interest in litigation 

· MR 1.8 

· A lawyer shall not acquire interest in SUBJECT MATTER OF LITIGATION lawyer is conducting for client, EXCEPT lawyer MAY: 

· Acquire lien to secure fee or expenses and 

· Contract with client for contingent fee 

· UNCONSENTABLE 

· No CRPC equivalent 

· CRPC 1.8.9

· No self-dealing!

· Lawyer may not purchase property at probate, foreclosure, judicial sale, etc. if a lawyer, or lawyer affiliated with that lawyer or with law firm is acting as a lawyer for a party, receiver, trustee, etc. 
· No MR equivalent

· Substantial gifts from client 

· MR 1.8 

· A lawyer shall not solicit any substantial gift from client OR prepare an instrument giving lawyer or person related to lawyer any substantial gift—UNLESS lawyer or recipient is “related” to client (i.e., spouse, relative or individual with whom lawyer or client maintains a close, familial relationship)

· i.e., cannot solicit client to give will or write will for client, or get free tuition, etc. 

· Lawyer can’t have any media rights on any book, movie, etc. based on the case during the representation. — but can do this once case is complete. 

· Different if the movie is a life story and the case is a small part 

· CRPC 1.8.3 

· Same + another option is if client has been advised by an independent lawyer who has provided a certificate of independent review. 

· CA media rights OK if business rule with client complied. 

· Sexual Relations with Current Client 

· MR 1.8 

· Lawyer shall not have sexual relations with a client UNLESS—a consensual relationship existed between them when the L-C relationship commenced 
· Does not matter if no prejudice to client 

· Reasoning = can create unequal power dynamic that can affect L’s professional judgment and fiduciary duty

· Rule also applies to lawyer for organization who has sexual relations with a representative or organization who directs legal matters. 
· CRPC 1.8.10

· Same + OK if current client is lawyer’s spouse or partner 
· If anyone other than client alleges violation of this rule, the State Bar must get client statement and consider whether the client would be unduly burdened by further investigation or charge against lawyer 

· Meaning if opposing counsel finds out that L is sleeping w Cl > c) may trigger
· B&P Code §6106.8—intentional violation = suspension or disbarment 

· CAL you can have sexual relations w FORMER cl

· MR only says “client” CaL says Current cL**

· Lawyer as a witness 

· MR 3.7 

· A lawyer shall not act as advocate at a trial in which lawyer is likely to be a necessary witness UNLESS 

· Testimony is uncontested issue 

· Testimony relates to legal services rendered OR 

· Disqualification of lawyer would be substantial hardship on client 

· Lawyer may be advocate if another lawyer in lawyer’s firm will be witness, unless MR 1.7(conflict of interest) or MR 1.9(duties to former clients) apply. 

· CRPC 3.7 
· Same + another option is if lawyer obtains written consent from client 

· Conflicts Between Current Clients (Multiple Clients)
· Conflicts with Current Client 
· MR 1.7 

· A lawyer shall not represent a client if the representation involves a concurrent conflict…
· A lawyer may represent client if—the representation does NOT involve assertion of claim by one client against another client in same litigation or other proceeding. 

· CRPC 1.7

· Lawyer shall not IF representation is directly adverse to another client in same or separate matter

· State Farm Mutual v. KAW 
· Auto accident injured family. 

· Att’y S filed suit against other driver and insurance co for uninsured motorist coverage 

· Att’y also filed malpractice action against health care providers 

· Att’y S determined driver was negligent 

· Wife and daughter added father as defendant 

· Insurance co objected to same firm representing family in PI action due to confidential info firm could have obtained while representing father. 

· HOLDING—the firm is disqualified from further representation of passengers in this action 
· Attorneys had an informational advantage in the form of confidences gained during a former representation of his client’s current opponent.
· Joint Representation (multiple clients in the same matter) 

· Generally permissible, although many risks. 

· Not allowed and unconsentable—if one client is asserting a claim against another client in same litigation 
· If they are both plaintiffs against one D, but then want to cross-sue. 

· What must lawyer do if representing multiple clients in same matter and clients’ interest diverge? 

· MR 1.7, comment 4, 1.16 
· Must first tell clients the bad things that can happen + other options + get their informed consent 
· Att’y may be forced to withdraw. 
· In litigation between two people who were formerly joint clients of a single lawyer—neither can claim A-C privilege. 
· Aggregate Settlements or Plea Agreements 
· MR 1.8 

· Aggregate settlements or aggregate plea agreements, generally require each client’s informed and written consent —SIGNED BY WRITING 
· CRPC 1.8.7 SAME 

· Conflicts Between Former Clients and Current Clients 
· Opposing former clients in substantially related matter

· MR 1.9 

· Lawyer who formerly represented a client shall not thereafter represent another person in the SAME or SUBSTANTIALLY RELATED matter in which that person’s interests are materially adverse to former client’s interests UNLESS former client gives informed, written consent. 

· Substantially related = same transaction or legal dispute 

· Lawyer shall not:

· Use confidential information relating to former client’s representation to the disadvantage of the former client, UNLESS required by rules or information is generally known 

· Reveal information relating to representation. 

· CRPC 1.9 SAME

· Goldberg v. Warner 

· Does employee’s numerous contacts with law firm, including a former firm partner’s review of her employment contract, serve to disqualify law firm from representing employer in action brought by employee against employer?

· Cal courts employ substantial relationship test—presumes the att’y knowledge of confidential information when a substantial relationship exists between former rep and current rep and when it appears that confidential info material to current dispute would normally be imparted to att’y. 

· Here no substantial relation. 

· Lawyer also left the firm several years prior to this matter. Chance confidential info was divulged was unlikely. 

· Exception: 

· Entire firm need not be disqualified if the lawyer can show there was no opportunity for confidential information to be divulged. (SCREENING) 
· Former Judges and Government Employees 

· MR 1.11 

· Lawyer who formerly served as a public officer or worked for government cannot represent a client in a matter they participated in while in previous role(personally + substantially related) UNLESS government agency gives informed, written consent. 
· Disqualification applies to other lawyers in firm UNLESS

· Disqualified lawyer screened and doesn’t get any of fee and 

· Government agency is given written notice 

· May not use confidential government information against a party 

· Vice versa of (a)—also may not negotiate for private employment with lawyer/parties in matter (exception for law clerk) 

· Going from private-government, or from government-private.
· CRPC 1.11 same 

· MR 1.12 
·  A lawyer shall not represent client in matter that they participated as a former judge, arbitrator, mediator or other third-party neutral UNLESS all parties provide informed, written consent

· Lawyer shall not negotiate for employment with anyone involved in matter which they are serving as judge, arbitrator, mediator, or other third-party neutral (exception for law clerk) 

· If disqualifies under (a), no lawyer in firm can undertake representation unless 

· Disqualified lawyer screened and doesn’t receive any of fee and

· Written notice given to parties and tribunal 

· EXCEPTION: 


· Arbitrator on panel, can later represent party involved

· CRPC 1.12 same 

· Cho v. Superior Court 
· Former judge who later became of counsel 

· Must a law firm be disqualified as counsel in a lawsuit after employing the retired judge who had presided over the action and had received ex parte confidences from the opposing party in the course of a settlement conference? 

· YES—Screening procedures are NOT sufficient to preserve public trust in the justice system under these circumstances
· Vicarious or Imputed Disqualification 

· Rule essentially views the firm as a unit for conflicts purposes 
· Imputation of Conflicts 

· MR 1.8

· Conflicts of interest listed in MR 1.8 (a-i) that apply to any lawyer apply to all lawyers in the firm
· NOT sexual relations—excluded because it is personal to that attorney 

· CRPC 1.8.11 same 

· MR 1.10 
· Lawyers within firm shall not knowingly represent a client when a lawyer within a firm has conflict UNLESS

· Prohibition based on personal interest of disqualified lawyer and does not present significant risk of materially limiting representation by other lawyers in firm OR 

· Prohibition based on representation of a former client and arises out of disqualified lawyer’s association with prior firm and 

· Disqualified lawyer is screened and 

· Former client notified in writing 

· CRPC 1.10

· SAME + prohibited lawyer must NOT have previously participated in a substantial manner in the same or substantially related matter + prohibited lawyer is apportioned no part of the fee from the matter
· Does not prohibit representation by law firm if person prohibited is a nonlawyer, or is prohibited from acting because of events before person became lawyer. —must be screened. 

· MR 1.10 
· A law firm may not represent a person with interests materially adverse to those of a client represented by a formerly associated lawyer and not currently represented by the firm IF 

· Matter is the same or substantially related to that in which the formerly associated lawyer represented the client and 

· Any lawyer remaining in firm has confidential information to the matter 

· Disqualification may be waived by affected client per MR 1.7

· CRPC 1.10 (same)

· Prospective Clients: 

· MR 1.18

· No representation of client with interests materially adverse to those of prospective client if lawyer received info from prospective client that would be significantly harmful to prospective client (same or substantially related matter) 
· Applies to entire firm, unless: 

· Lawyer who received info may represent IF lawyer is screened
· Affected client and prospective client give informed written consent 

· OR lawyer avoided exposure to more info than necessary + timely screened and receives no fee + written notice to prospective client 

· CRPC 1.18

· Same BUT prohibited info = material to the matter. 
ATTORNEY’S FEES 
· Attorney fees are DISTINCT from attorney’s costs and expenses 
· Retainer means different things: 

· Retainer (deposit):  advance payment for fees and expenses (MUST be placed in CL trust account and remain CL’s property until earned; never nonrefundable, must repay client if you don’t perform work) 
· True retainer: fee CL pays to ensure L’s availability during specific period (CAN be nonrefundable)

· Retainer Agreement : an agreement for a retainer

· Types of Fees 

· Hourly Fees (Billing) 
· L charges a per hour rate, usually tracked in fractions of an hour

· Concerns — overestimate time to complete assignment; rounding up work; hard to track; tension between quality of work vs. quality of life; punishes he efficient lawyer; discourages communication between client and lawyer to ensure against extra fees; discouraging pro bono work

· Wyoming v. Casper 
· 15-minute increments for billing are OK, but can’t do it in situations not warranted. 
· The fees were too excessive, should’ve only be based on the hourly. Additionally, other factors are required to determine if fees were reasonable. 
· Contingent Fees 

· Dependent on outcome; attorney will represent client at no cost and cost incurred by client if they recover. 
· MR rule 1.5(d)(1), CRPC 1.5(c)— no contingency fee in criminal case 

· MR rule 1.5(d)(2); CRPC 1.5(c) —no contingency fee for divorce or alimony or support (but be careful for collection cases for alimony) 

· Industry standard: 30-33% if settled pre-trial; 40% if case goes to trial. 

· Static = stays the same 
· Sliding = scale where if recovery is higher than X amount, contingency goes up (or down)

· CA reverse sliding scale for medical malpractice—higher recovery, lower contingency fee. (B&P § 6146)
· Blended or hybrid agreement 

· Mix of hourly and contingent fees 

· The attorney takes a limited hourly fee and only takes a small percentage of the case when it resolves. 

· Distribution of risk 
· Where the client can afford to pay some of the fees while the case is going on, and there is a strong belief that the case will resolve for a high amount. 

· True retainer fees 

· CRPC 1.5(d)

· Fee that a client pays to a lawyer to ensure the lawyers availability during specific matter, not as compensation for legal services
· Generally nonrefundable.
· Flat fees 

· CRCP 1.5(e); 1.15(b)
· Fixed amount constitutes complete payment for performance of services regardless of amount work.
· Advance fees 

· MR 1.5, Comment 4

· Advance payment of fees and the lawyer is obliged to return any unearned portion 
· Consultation fees 

· Statutory fees 

· Court can away attorney fees in certain circumstances

· Property in Lieu of Payment 

· MR 1.5, comment 4
· OK, so long as the action is not a property-related matter, conflict of interest. (MR 1.8(i)) 

· May be subject to requirements of MR 1.8(a) because such fees often are like business transaction with client 
· Restrictions 

· Setting the fees 

· MR 1.5 
· No unreasonable fee. 

· Factors to determine reasonableness: 

· Time and labor; novelty and difficulty of questions; skill required to perform properly;

· Likelihood if apparent to client that acceptance of this matter will preclude other employment by lawyer;
· Customary fee in locality for similar matter;

· Amount involved and results obtained;

· Time or other limitations imposed by the client’

· Nature and length of relationship w/ client;

· Experience, reputation, and ability of lawyer;

· Whether the fee is fixed or contingent (contingent = higher, because more risk)
· Lawyer should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required.

· CRPC 1.5

· A lawyer shall not make an agreement for, charge, or collect an unconscionable or illegal fee. 

· Look at facts and circumstances existing at the time the agreement is entered into unless fee will be affected by later events. Unconscionability factors: 

· whether the lawyer engaged in fraud* or overreaching in negotiating or setting the fee; 

· whether the lawyer has failed to disclose material facts; 

· the amount of the fee in proportion to the value of the services performed; 

· the relative sophistication of the lawyer and the client; 

· the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 

·  the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; . . .

· No contingent fees in certain family law matters or criminal cases 
· True retainer fees may be non-refundable. 
· Retainer agreement

· IF CONTINGENT:

· MR 1.5

· Shall be in writing + signed by client 

· State basis for free 

· State any expenses for which client will be liable

· Upon conclusion, must provide statement showing remittance and method of its determination. (how calculated)

· Cal B&P Code §6147

· Shall be in writing + signed by client and attorney to be enforceable 

· IF NON-CONTINGENCY FEE:

· MR 1.5(b) 

· Communicated to the client, preferably in writing 

· Cal B&P § 6148

· Shall be in writing if it is above $1,000 to be enforceable. 

· Client trust accounts 

· A client trust account is established to hold and safeguard client funds. Anything that is not yet earned but paid is held in this account. 
· Expense advance, advance on attorney’s fees, etc. must still go to client trust account—still belong to client
· The client trust fund account must be located in the state where the lawyer practices, unless the client consents to having it elsewhere.

· RULE: client’s money must be SEPARATE from attorney’s (MR 1.15(a); CRPC 1.15(a))—no commingling if relates to representation. 
· Duty of fiduciary! 
· Exceptions: 
· Lawyer may deposit their own funds into the trust account to pay the bank charges (MR 1.15(c); CRPC 1.15(c))
· Funds belonging to lawyer must be withdrawn as soon as lawyer’s interest is fixed (CRPC 1.15(b) 

· Attorney’s operating account: 

· Fee for completed work 

· True retainer fees IF: 

· Client agrees in writing 

· Disclose that there is no refund (CRPC 1.5(d) 

· Flat fees if paid in advance for legal services 

· Provided disclosure to client on right to require in trust account 

· Client is entitled to refund of unearned portion

· Must be signed written disclosure if advance fee over 1k. (CRPC 1.15(b) 

· Does not include costs or expenses. 

· MR 1.15(d) 

· Lawyer shall promptly deliver to client or third person any funds or property client or third person is entitled to receive and promptly render full accounting upon request. 

· If there is a dispute between two persons (including lawyer), property shall be kept separate by lawyer until dispute is resolved in client trust account. 
· Undisputed property shall be promptly distributed. 

· CA same. 

· Must complete records of all money and property. + preserve records for 5 years after representation ends. 

· If large sum to be held for a long period of time, L should put sum into a separate, interest-bearing trust account. — interest belongs to client. 

· In CA: any lawyer who handles client funds that are too small in amount or held too brief to earn interest for the client must participate in the Interest on Lawyer Trust Accounts program (IOLTA)— financial institutions set up accounts, interest-bearing accounts with interest paid to the Bar to fund legal service programs for under-represented people (B&P code § 6210-6212)

· In re Ratter of Constant 
· Cautionary tale about client trust accounts 
· L did not deposit the funds into the trust account. He did NOT promptly notify CL in writing that he had received and deposited the funds. Withdrew from the trust account without telling CL. 
· Lending money to clients 

· MR 1.8(e) 

· Lawyer may not provide financial assistance to a client in connection with pending or contemplated litigation 

· EXCEPTIONS: 

· Lawyer may lend client money to cover court costs and litigation expenses  with repayment contingent on outcome 

· Pay some for indigent client without repayment 
· Pro bono client can get basic modest money (food, ride home, etc.)—no repayment 
· Rule only applies to litigation, not transactional or other work.

· CRPC 1.8.5

· Lawyer may not pay or agree to pay personal or business expenses of prospective or existing client. 

· EXCEPTIONS 

· Same + 
· May pay third persons from funds collected with client consent 

· May lend money after lawyer is retained by client and client promises to repay loan + follow business rule 
· Fee Splitting and Fee Sharing 

· Lawyers within the same firm may share fees with each other (including former firm lawyers with pending cases and retired members of the firm)
· No fee splitting with nonlawyers. 

· Fee splitting with lawyers not in the same firm: 

· MR 1.5(e) 

· Division of fee is allowed if: 

· Division is in proportional to serviced performed by each lawyer OR Each lawyer assumes joint representation and fee split any way they like 
· Client agrees in writing, including each lawyer’s share 

· Total fee is reasonable 

· If all these requirements met, the lawyers can submit one bill to the client, and then divide the fee. 

· MR 7.2(b) : generally, prohibits L giving anything of value for a referral
· Both lawyers involved must be involved or responsible.  

· CRPC 1.5.1

· The division does NOT need to be proportional or assume joint representation. 

· Allowed if: 

· Written agreement between lawyers 

· The client consents in writing 

· Total fee charged by all lawyers may not increase solely by reason of fee division. 

· ***NOTE: NO NUANCE ABOUT division of fees being PROPORTIONAL to service 

· Dispute over fees: 

· Arbitration of fee disputes —Cal B&P 6200-6206 — proceeding where there is an arbitrator selected by parties, holds hearing. 

· Voluntary for client, mandatory for att’y if client wants to arbitrate 

· Before suing to collect fee, L must notify client of right to arbitrate.

· Parties can decide whether to agree to be found by arbitration decision IN ADVANCE (otherwise can pursue court action afterwards) 

· Retainer agreement can include arbitration requirement for fee and malpractice dispute if client provides informed consent. 

· Communications regarding fees

· Must communicate basis or rate of fee BEFORE or within REASONABLE TIME of representation 

· Changes to fees must also be communicated 

· EXCEPTION—routine representation of regular client
DUTIES TO THE COURT: LITIGATION ETHICS AND CANDOR
· Candor 

· Attorney’s duty to be candid extends to the bar, the court, and third parties.

· Attorney responsibilities:

· Responsibilities as a profession—independence in professional regulation (self-government, regulated by judicial branch) and professional judgment

· Responsibilities to the client—loyalty, competence, confidentiality 

· Responsibilities to the justice system—lawyers as officers of the court (conform to court, respect court, seek to improve administration of justice)

· Candor towards the bar: 

· MR 8.1

· An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
· (a) knowingly make a false statement of material fact; or

· (b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6 (no disclosure of confidential information)
· CRPC 8.1:

· Same + a lawyer shall not knowingly make a false statement of material fact with connection to another person’s application for admission to practice law. (CA required you have references provided)
· In re Braun: 

· Applicant to Bar in NY said she was actively engaged in practice of law by running a restaurant. 

· Applicant did not actively and substantially engage in the practice of law for at least 4 out of the 6 years prior to filing for comity. 

· Applicants statements showed lack of truthfulness and candor 

· Candor towards the Tribunal (Court) 

· MR 3.3

· A lawyer shall not knowingly 

· Make a false statement of fact or law to tribunal OR failing to correct a previously made false statement of material fact or law

· Fail to disclose adverse legal authority in the controlling jurisdiction (persuasive authority not required to disclose; not required to disclose if opposing counsel has brought it up) 
· Offer evidence lawyer knows is false; lawyer must take remedial measures if false material evidence has been offered 

· Bribe, intimidate or otherwise unlawfully communicate with a witness, juror, or court official in the proceeding 

· CRPC 3.3 (same) 
· B&P code § 6068—an attorney has a duty never to seek to mislead the judge or any judicial officer by an artificial or false statement of fact or law.

· B&P code §6128—misdemeanor to deceive or collude with intent to deceive court or other party.

· Cannot MISQUOTE authority—citing to bad law or failing to correct a citation to bad law is a violation. 

· Duties of attorney for false evidence: 

· MR 3.3

· Lawyers can’t offer evidence they know to be false

· May refuse to offer evidence a lawyer reasonably believes is false (unless crim D) 

· If you later find out evidence is false—reasonable remedial measures
· Talk to client

· Ask the court for permission to withdraw 

· Strike false evidence or take steps to cancel its effect—duty of candor to tribunal SUPERCEDES duty of confidentiality to client 

· Continues until time for appeal has expired 

· This duty to disclose ends after a proceeding is over 

· i.e., after acquittal/no appeal—some evidence you presented on behalf of client is false = no! 

· duty is OVER. 

· What should a lawyer do when she KNOWS D wants to commit perjury? 

· MR

· Seeks to persuade client false evidence should not be offered, consider withdrawing, and tell the court. 

· In criminal cases—rule does not permit a lawyer to refuse to offer testimony of client where lawyer reasonably believes but does not know that test will be false.
· CA is different— People v. Johnson 

· Johnson convicted of sexual offenses. Defense counsel approached the bench and said he cannot ethically put Johnson on the stand bc he expects he will give false testimony. The court granted his request for D to not testify. 
· Holding—an attorney cannot refuse to permit D to testify.
· Adopted the narrative approach to D false testimony—allow the testimony, but once there is a portion where D is expected to lie, ask “is there anything else you want to say?” (open-ended) 
· Attorney cannot use the perjurious information in closing statements because that would violate the duty to candor; cannot engage or ask follow up questions 
· Nix v. Whiteside—The constitution does not guarantee the right to have counsel’s help in committing perjury. 
· Note: If lawyer persuades criminal defendant not to lie and they are convinced , is lawyer guilty of IAC—NO

· What about withdrawal option? 

· Not required, but may withdraw (if effects representation of client)

· If compliance with rule causes extreme deterioration of L-C relationship, lawyer may be required to seek court’s permission to withdraw per MR 1.16(s) 

· CA same. 
· What must lawyer do if other efforts have failed? 

· Disclose to tribunal, even if disclosure of confidential information required. (MR) 
· CA—may NOT disclose confidential info, must take remedial measures. 

· Takes restrictive approach when it comes to preserving duty of confidentiality. 

· Comment 5 remedial measures—

· Explain to client what duties are under rule, seeking permission to withdraw, convince client to take corrective action, etc. (counseling client) 

· Take steps that a reasonable lawyer would consider appropriate under the circumstances. 

· Measures do not include disclosure of confidential information. 

· When does duty end? 

· Conclusion of the proceeding (no further appeals review) 

· If you learn information AFTER case, no duty of candor.

· CA same. 

· BUT.. additional obligations for prosecutor 

· Duty to be truthful in statements to others 

· MR 4.1 

· In the course of representing a client a lawyer shall not knowingly:
· (a) make a false statement of material fact or law to a third person OR 

· No duty to inform third person of relevant facts, but must not misrepresent facts. 
· (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 
· Whether something is material depends on the circumstances!
· i.e., nature of negotiations is to be selective, so may not be material.

· Under generally accepted conventions in negotiation, certain types of statements ordinarily aren't taken as statements of material fact. Estimates of price or value placed on the subject of a transaction are ordinarily regarded as mere puffery.

· CRPC 4.1
· SAME 

· Lawyer generally has no affirmative duty to inform an opposing party of relevant facts.
· B&P 6106—any act involving moral turpitude, dishonest, or corruption, whether the act is committed in the course of being an attorney or otherwise, constitutes cause for disbarment or suspension. 

· If issue involves misdemeanor or felony, doesn’t need to be convicted to be charged in disciplinary action with the bar. 

· Unlawful Advice
· MR 8.4 

· It is professional misconduct for a lawyer to:

· Violate the rules or knowingly assist or induce another to do so. 

· Engage in dishonest, fraudulent, deceitful or misrepresentative conduct 

· Imply an ability to influence improperly a government agency or official, or achieve results by violates the rules or law. 

· CRPC 8.4 

· Same 

· 1.2.1—a lawyer shall not counsel a client to engage, or assist a client in conduct that the lawyer knows is criminal, fraudulent or a violation of any law, rule, or ruling. 

· Iowa Board v. Jones 

· Did attorney actions in convincing a former client to make a 5k loan to a lawyer’s current client and by not saying the loan is risky, constitute misrepresentation? 

· YES. A lawyer’s failure to recognize and correct potentially misleading situations is unethical, even if the lawyer has no intent to deceive. At the very least L should have explained to former CL that banks refused to loan money for that transaction…
· Failure to disclose material information constitutes misrepresentation

· If their decision would change if they had all the facts—that was probably important to tell them
· Litigation ethics 

· Meritorious claims 

· MR 3.1 

· A lawyer shall not bring or defend a proceeding, or assert or controvert an issue, unless there is basis in law and fact in doing so
· But its okay if you still need evidence through discovery, or you think you might not win. 

· CRPC 3.1 

· Same + prohibits continuing an action for the purpose of harassing or maliciously injuring any person. 

· B&P §6068: 

· lawyer’s duty to counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense. 
· Lawyer’s duty to advance no fact prejudicial to the honor or reputation of a party or witness, unless required to prove your case. Must have purpose in the law to present that information. 

· Lawyer’s duty to not encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest

· B&P §6103: any violation of attorney’s oath constitutes causes for disbarment or suspension. 

· No delay without purpose 

· MR 3.2: a lawyer shall make reasonably efforts to expedite litigation consistent with client’s interest 

· Not proper for L to fail to expedite for their own convenience or for purpose of frustrating opposing party
· BUT can request a postponement 
· Financial benefit is not legitimate interest. 
· CRPC 3.2 same. 

· Fairness to Opposing Party + Counsel 
· MR 3.4 

· A lawyer shall not 

· Obstruct access to evidence, alter, destroy, or conceal potential evidence, counsel or assist another to do such act

· Falsify evidence, counsel to assist a witness to testify falsely 

· Knowingly discovery obligation under court rules 

· Make frivolous discovery request or fail to make diligent effort to comply with discovery request 

· Allude to irrelevant matters or assert personal knowledge or personal opinion in trial 

· Refer to inadmissible material 

· Request a third-party refrain from giving relevant information to another party. (UNLESS affiliated with your client—relative/agent)
· CT 3: The common law rule is most jrx is that it is improper to PAY an occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee 

· CRPC 3.4 

· Same + lawyer shall not 

· Suppress evidence lawyer or client has obligation to reveal or produce 

· Pay a witness contingent on witness’ testimony or outcome of case

· Lawyer may compensate witness for time or professional services
· In CA—witness fees are statutory. Only witness fees provided by statute can be demanded by the witness as condition for compliance with subpoena. 

· Advise or cause a person to hide or leave jurisdiction to avoid testifying.

· Impartiality + Contact with Judges and Jurors

· MR 3.5 

· A lawyer shall not 
· Unlawfully seek to influence a judge, juror, or prospective juror 
· Unlawfully communicate ex parte with judge or juror during proceeding 

· Ex parte proceedings allowed in limited emergency circumstances, such as a TRO (ex parte = lawyer communicates with judge about a case without opposing counsel present) 

· Intentionally disrupt tribunal (including deposition) 
· MAY:
· Communicate with a juror or prospective juror AFTER discharge of jury —unless, court order prohibits, juror does not want to be contacted, or involves misrepresentation, duress, harassment 
· CRPC 3.5 

· Lawyer may not give or lend anything of value to judges or court employees 

· No unlawful communications with judges, jurors or prospective jurors, including by lawyer not connected with the case
· No unlawful communications or investigations of jurors AFTER discharge; lawyer must report improper conduct by juror or by another towards juror or juror’s family members. 

· Lind v. Medevac

· The winning lawyer sent a letter to jurors after the case was discharged—“be careful, don’t speak to another lawyer, etc.” 
· This violates the ethical rules. The true purpose of the letter was to achieve the chilling result of preventing attempts by the losing side to communicate with jurors after their discharge, in a legitimate effort to determine if juror misconduct existed as grounds for new trial. 

· CURRENT RULE: rule allows for you to contact jury members after discharge, as long as court doesn’t explicitly state you can’t contact. 

· Matter of Vicenti

· Did criminal defense counsel’s conduct, including being sarcastic, disrespectful and irrational, a shameful display of atrocious deportment, deserve discipline? 

· Yes. 
· From a profession charged with defending right from wrong, there must be exacted those qualities of truth-speaking, of a high sense of honor, of granite discretion, of the strictest observance of fiduciary responsibility.

· Lawyer was suspended for one year. 

· Argue zealously for your client without being rude/violating ethics of professionalism. 
· Trial publicity 

· MR 3.6 

· A lawyer shall not make out of court statements that will be publicly communicated and that will likely MATERIALLY PREJUDICE future court proceeding 

· Character/credibility 

· Confession 

· Etc. 

· What a lawyer may state includes: (not prejudicial usually if public info)

· Claims involved 
· Identity of persons involved
· Any info that’s contained in public record 

· That an investigation is in progress

· Scheduling of litigation 

· Required for assistance in obtaining evidence 

· Warning of danger

· Criminal case—ID of accused, if they are apprehended, fact of arrest, ID of arresting officers
· CRPC 3.6 same. 

· Gentile v. State Bar of Nevada: 

· Gentile spoke in a press conference to the media, wasn’t in open court. 

· Responding to negative press – duty to client to clear the air. 
· Defense counsel may make statements to protect client from prejudicial publicity. (to refute what other side said) 
· Prosecutor’s Special Rules: 

· MR 3.8 

· Prosecutors in criminal cases must:

· Refrain from prosecuting charge not supported by probable cause 

· Ensure accused is advised of right to counsel, how to get counsel, reasonable opportunity to get counsel

· Not attempt to get accused to waive important pretrial rights 

· Make timely disclosure of exculpatory evidence to defense (MORE RIGOROUS THAN DP STANDARD) 

· Disclose NEW evidence creating a reasonable likelihood that a convicted defense was innocent, and seek to remedy conviction if defendant in prosecutor’s jurisdiction (post-conviction) 
· Can’t make public statements that heighten public condemnation of accused, unless legitimate law enforcement purpose. 

· CRPC 3.8 is the same. 

· When compared to caselaw, the rules are much broader. 

· Brady and Bagley—duty to disclose exculpatory evidence that has a reasonable probability that would effect the result of the trial. 

· MR 3.8—duty to disclose everything!

· Administrative Proceedings 
· MR 3.9 

· A lawyer must disclose representation capacity in appearance before legislative body or administrative agency 

· CRPC 3.9

· Same + unless a lawyer is seeking public information 

· CRPC 3.10 

· Lawyer shall not threaten to present criminal, administrative or disciplinary charges to obtain an advantage in civil dispute

· A lawyer may not state or imply that criminal or administrative action will be pursued unless the opposing party agrees to settle civil dispute. 

· NO MR EQUIVALENT. 

· Communications with parties 

· Represented: 

· MR 4.2 

· In representing a client, a lawyer shall not communicate about the subject of representation with a person the lawyer knows is represented by another lawyer in the matter, unless the other lawyer consents or authorized by law. 
· Rule applies even if represented person initiates or consents to the communication 

· Does NOT apply to matters outside of representation and parties can communicate directly with each other.
· Does NOT apply to a random attorney that is not representing anyone

· IF ORGANIZATION: rule applies to “constituent who supervises, directs or regularly consults w orgs L concerning the matter or has authority to obligate the org… or whose act or omission… may be imputed to the org”. 
· Can’t talk to: 
· Anyone with authority to obligate organization. (CEO)
· Anyone whose conduct can be imputed to organization (person who caused lawsuit)
· Anyone who supervises or regularly consults with organization’s lawyer
· Distinguish higher up employees vs. assistants 
· Consent not required to speak to FORMER employees 

· CRPC 4.3 

· Same + prohibits communications with certain officers or employees of represented organizations. 

· Unrepresented:

· MR 4.3 
· Lawyer CAN communicate with unrepresented person (i.e., pro se or witness)

· BUT: When communicating with unrepresented persons, no statements or implications that lawyer is disinterested/a neutral party. 
· Must attempt to correct any misunderstandings 

· Can’t communicate with the unrepresented party in a way to take advantage 

· Lawyer shall not give legal advice other than suggesting they retain counsel. —especially when there is a reasonable possibility their interests will conflict with client’s 
· OK for lawyer to negotiate terms of transaction or settle dispute with unrepresented person. 

· Just make clear you are acting for your client, not the other party. 
· CRPC 4.3 

· Same + prohibits lawyer from seeking to obtain privileged or confidential information from third person.

· Rights of Third Parties/Inadvertently Transmitted Writings
· MR 4.4 

· A lawyer shall NOT use means to embarrass, delay, or burden a third person, OR use methods obtaining evidence that violate legal rights of third persons, when that is the lawyer’s substantial purpose. 
· NO CA EQUIVALENT 

· Lawyer must PROMPTLY notify sender if lawyer receives document or electronically stored information relating to representation of lawyer’s client. —if lawyer knows sent inadvertently. 
· Responsibility to advocate for cl “does not imply that L may disregard the rights of third person”
· CRPC 4.4

· NO CA equivalent for part (a) 

· CRPC 3.1—Meritorious Claims 
· B&P §6068((f) —attorney has a duty to advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he is charged.
· 4.4(b) SAME + refrain from examining the writing any more than is necessary to determine that it is privileged or subject to WPD
· Potential Impairments  
· Lawyer impairments 

· Alcohol and substance abuse 

· Mental health or physical illness 

· MR 1.16 and CRPC 1.16—lawyer must decline representation or withdraw if condition impairs representation 

· Rules don’t punish lawyers for impairments, but require lawyers to ensure it won’t affect representation of clients. 

· Client Diminished capacity 

· Lawyer should maintain normal client-lawyer relationship to the extent possible (MR 1.14) 

· Lawyer does not diagnose but must determine if individual capable of making sound decisions in legal matter which can require different levels of capacity. 

· Court may make determinations on capacity (i.e., whether competent to testify). 
· Bias in the Courtroom 

· MR 8.4: 
· It is professional misconduct for a lawyer to:

· engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law.
· Lawyers may still legitimately accept, decline, or withdraw per rule 1.16. This rule does not preclude legitimate advice or advocacy. 

· A court’s finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of this rule. 

· Lawyer may limit practice to underserved individuals. 
· CRPC 8.4.1 
· No harassment, unlawful discrimination, or retaliation in representing a client or terminating or refusing to accept the representation of any client 

· No unlawful harassment or refusal to hire or employ a person based on unprotected characteristic; and no unlawful retaliation in relation to a law firm’s operations 

· All law firm lawyers have responsibility to advocate corrective action.
· In re Matter of Monoghan 

· An attorney’s crude language and conduct toward another black woman, either gender-related or race-related was a violation of the ethical rules regarding conduct prejudicial to administration of justice and unlawful discrimination. 
· If no suspension imposed but attorney is culpable of professional misconduct, the attorney may need to retake the MPRE and also the name/discipline is made public. 

· In re matter of Hammer 

· An attorney’s actions, including criminal domestic violence, trespassing, burglary, stalking, assault, and improper questions during a deposition regarding sexual orientation, were violations of rules 4.4 and 8.4. 

· Preemptory challenges

· Can request to exclude a jury member without a reason. 

· Batson v. Kentucky—US supreme court adopted a burden-shifting rule designed to ferret our unconstitutional use of race in jury selection.
· Prima facie case of discrimination must be established by D if objecting to preemptory challenge. 
· Burden shifts to prosecutor—offer race-neutral explanation for peremptory

· D required to prove that the prosecutors offered neutral reason is pretextual 

· The Supreme Court did extend the Batson test for determining whether the use of peremptory challenges is racially motivated to civil matters in Edmonson v. Leesville Concrete Co. (89-7743), 500 U.S. 614 (1991). 
· Seattle v. Erickson 

· The peremptory strike of a juror who is the only member of a cognizable racial group on a jury panel constitutes a prima facie showing of racial motivation, triggering Batson. 
