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Professionalism, Practice and Discipline
1) Professionalism
Overview

Inherent Assumptions in Adversary System
Zealous Advocates: Ls should be zealous advocates for their Cs w/in limits of legal/ethical behavior ( rules of ethics are what create these limits/guardrails

Exam tip: Don’t need to personally approve or disapprove of character or the cause of the C. L’s purpose is to assist the C in achieving the C’s goals so long as those goals and objectives are not illegal or cause the L to violate a rule of ethics
ABA MR 4.4(b): You must promptly notify the sender if you receive documents from other side / reasonably should have known it was sent to you by mistake  

Disclaimers: Letters from Ls should contain a disclaimer that says the reader shouldn’t continue reading if they were not the intended recipient and to destroy or return the document and notify the sender  

Competitiveness Produces Truth: truth prevails by both sides being the best advocates 
Accountability: The system will keep the government in check; gov must meet a stringent BOP in ensuring only the guilty become part of the prosecutorial process

Sources of Legal Ethics Rules

CA Law

Statutes: CA Business & Professions Code adopted by CA leg. ( enforced by CA state bar
Court decisions

CA Rules of Prof. Conduct (CRPC) ( these are binding on State Bar Members

CA Rules of Professional Conduct (CRPC) are approved by CA Supreme Court and enforced by CA mandatory state bar association

Voluntary Bar Association: a private group people can choose to join or not (ex: county / special bar association)

Mandatory BA – you don’t have a license to practice law unless you become member of mandatory state bar association

Mandatory state bar (also called integrated/unified BA) administers bar exam and determines who to admit to practice

CA Ls can be disciplined by both the CA state bar + state bar where the violation occurred.

Ex: a CA Atty appears pro hac vice in AZ and violates ethics rules in AZ. The Atty can be disciplined in AZ and in CA (if the violation also violates CA rules)

Out-of-state Ls violating CA rules: Out-of-state Ls are subject to their state-enacted version of the ABA MR as well as CA rules. Thus, out-of-state Ls who violate CA rules can be disciplined by the CA State Bar and the State Bar of their original licensing state.
Admission to the bar

CA Procedure and Requirements

CA SC has power to admit, but it’s delegated to CA Bar, (subject to CA SC review if rejected)
18 y/o; be of good moral character (through moral character application); complete 2 years of college or equivalent; Register w/ the committee of Bar Examiners, complete education requirements; pass the baby bar after 1L if at only CA accredited school; pass the CA Bar
Good Moral Character CA: honesty, fairness, candor, trustworthy, and respect for the law 
BOP You as the applicant must prove you are a person of good moral character

Ex of Moral Character problems serious or repeated violations of the criminal law; dishonesty in college or law school academic work; tax fraud/evasion; substance abuse; serious mental disorders; bankruptcies and lying on the moral fitness application itself 

Conduct relevant to moral character

Nature of Conduct: committee looks at the nature of the conduct, # of times the conduct occurred, passage of time, and a showing of rehabilitation 

Rehabilitation: whether you’ve learned from your mistake
Criminal Conduct: prior conviction must involve moral turpitude. Ex: crimes involving intentional dishonesty, crimes of violence

Does Not include: an applicant’s arrest when he was a youth for a fistfight (adolescent behavior that does not necessarily bear on the applicant’s current fitness to practice law) and an applicant’s arrest for nonviolent civil disobedience.
Political Activity: applicant who refuses to take oath to uphold state/fed const. can be denied admission (b/c there is a rational connection b/w this req and practice of law)

However, mere membership in Communist Party (when no showing applicant engaged in/advocated actions to overthrow gov by force/violence) is not sufficient to show lack of moral character

NOT VALID REQUIREMENT: requiring someone to be US citizen or resident of state in which they are seeking admission to practice law
Admission to Court of Appeals and SCOTUS

Court of Appeals: Must be in good standing in your state – someone admitted in that jdx must sponsor you, take an oath, and file paperwork and pay the fee. 
SCOTUS must be admitted to practice before their highest supreme court in the state – that they were admitted for at least 3 years – that they had no disciplinary record in those 3 years – must have 2 members of SCOTUS bar sponsor you – must take an oath and pay a fee
Multi-jurisdictional practice

MR 5.5 An Atty who is admitted in another US jdx and is not disbarred/suspended can practice on a temporary basis if: 
she associates w/ a local Atty who actively participates in the matter with 

Meaning one case basis – can be > one hearing for that case – but it is just one case

 Be admitted by a court to practice in one case on a pro hac vice basis; (for this turn only)
representing someone in front of a judge (this isn’t mediation, deposition, arbitration) now you can appear for that hearing + rest of the hearings in that case

To do this you must file an application w/ that court
temporary services are reasonably related to a pending or potential matter if the L reasonably anticipates being authorized to appear in the jurisdiction through Pro Hac Vice;

Reasonably related”: Whether atty previously represented the C, or C has substantial contacts with JDX where atty is admitted.
 Provide temporary services in arbitration, mediation or ADR matters if the matter arises out of the jdx where the L is admitted to practice; and

Provide temporary services in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the jurisdiction where the L is licensed.

Diff b/w 3 and 5 – 3 is where you anticipate to appear in court and you will file pro hac vice but haven’t done it yet. #3 also doesn’t say anything about the jdx where licensed. #5 is temporary service not covered by 2 or 3 where those services are related to a matter in jdx where the L is licensed. 

Exam tip: If you plan to continuously do business in another jdx, or appear continuously in that jdx, then you have to take and pass the bar exam for that jdx

Non-CA Ls who want to appear in CA
This is for non-Ca Ls who want to appear in CA (even on a limited basis)

Must meet all requirements for admission to the CA bar;

Must apply to register with the State Bar of CA;

Must not have failed the bar in CA within five years prior to an application;

Must file an application for determination of Moral Character in CA w/ the State Bar; 

Must agree to be subject to the discipline of the State Bar in CA.
Unauthorized Practice of Law

Practice of law definition: 

Performing services in court case/litigation, providing legal advice/counsel, and preparing legal instruments and contracts that secure legal rights-even if the matters involved don’t have anything to do w/ lawsuits or the court

Policy: limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons (consumer protection goal)

Types of Unauthorized Practice of Law – MR 5.5
When Ls practice law in a jurisdiction in which they are not licensed;

Cannot establish an office or other systematic/continuous presence in unlicensed jdx

Exceptions: 5.5(c) providing limited / temporary legal services either in association w/ an admitted L who actively participates, a pro hac vice-petition, or in an ADR in a case arising from a case/service where the L has been admitted
Cannot holder yourself out to public as being able to practice in that jdx

Cannot assist anyone in unauthorized practice of law

When lay persons practice law or give legal advice, usually by filling out legal forms while not under the direct supervision of a L; or

Ex: A paralegal drafts and files a litigation pleading for him, without him reviewing it first

When law students give legal advice or complete legal forms for others while not under the direct supervision of an Atty.

Recent law school grad studying for CA bar exam enters into deal /w a friend; he will help here draft legal documents in exchange for a free room in her house

Formerly licensed attys continuing to practice after they’ve been placed on inactive status

A trust & estates Atty who has been suspended from Bar membership continues to do work on the wills and estate plans she began for her Cs before her suspension

CRPC Rule 5.5: 
CBPC 6125: can’t practice law in CA unless active member of CA state bar

CBPC 6125: advertising / holding yourself out as being entitled to practice but isn’t active member of State bar is guilty of a misdemeanor and fine up to $1k or year in jail or combo
AKA someone who was a L but involuntarily shifted to inactive, was suspended/disbarred, or resigned from state bar w/ criminal charges pending

In these case, unauthorized practice of law is a wobbler

Exam tip: unauthorized practice of law is illegal, but also the act of holding oneself out as authorized warrants criminal penalties
2) Misconduct and Discipline

Reporting Misconduct and Discipline
Misconduct Definition
MR 8.4: includes the following
Violate or attempt to violate the MRPC, knowingly assist or induce another to do so, or do so through the acts of another;

Commit a criminal act that reflects adversely on the L's honesty, trustworthiness or fitness as a L in other respects;

To constitute professional misconduct, the crime must involve some characteristic that is relevant to the practice of law 

Engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

Engage in conduct that is prejudicial to the administration of justice;

State or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;

Knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or

Engage in conduct that the L knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law. 

In CA: harassment/retaliation is prohibited when representing a C, or in terminating or refusing to accept the representation of any C.
A pattern of repeated offenses, even minor ones when considered separately, can indicate indifference to the legal obligation
CBPC 6101 and 6106: conviction doesn’t have to be related to your practice ( more broad / higher zero tolerance policy than ABA and incorporates all misdemeanors whether or not its committed in the course of you being an Atty or not
Note: in CA simply being charged of that crime is enough to trigger review of moral fitness ( not dispositive to say “well I was never convicted”

Exam tip: CA rarely imposes discipline for an isolated offense, unless the offense is a felony or misdemeanor involving moral turpitude. Usually, the Bar looks to a pattern of misconduct indicating L is not trustworthy, not a fiduciary or is a danger to the public.
Duty to Report

ABA: (a) A Ls who knows that another L has committed a violation that raises a substantial question as to that L’s honesty, trustworthiness or fitness as a L must report the bad actor L 

knowledge means actual knowledge, although it can be inferred from the circumstances 

substantial means a matter of clear and weighty importance.

Exceptions: see 8.4.(c)—confidential information & Ls assistance program. The Duty does not apply if the information is privileged – for example, if the L came to you for legal advice regarding the conduct and disclosed it to you as part of the consultation; or protected by confidentiality rules
CA: permits, but does not require, the reporting others. BUT Ls must report themselves if: 
(1) Sued for malpractice 3 times in 12 months; (2) Found civilly liable for fraud, breach of fiduciary duty, etc.; (3) Sanctioned more than $1,000.; (4) Charged with a felony; (5) Convicted of a serious crime; (6) Disciplined in another jdx

Discipline Overview
Who is typically disciplined? Men – middle-aged or older, and they tend to be sole practitioners or have small firms ( b/c they are older and think they know everything and when you’re in a smaller firm there are less controls to make sure rules aren’t violated

Types of Discipline: Disbarment: lose license and can’t be reinstated for minimum of 5 years (must re-apply), Resignation, suspension, private and public censure (on CA bar website) 

Reciprocal Discipline: All states have ( discipline against L in State A is will apply in State B (even if what L did in State A doesn’t violate any State B ethics laws).

If you are licensed to practice in CA and NV and while practicing in CA you violate CA ethics rules and get a punishment, then CA will notify NV that you were punished and that CA punishment will apply in NV 

If you are disciplined in fed court, then fed court will notify all the states in which you practice that you violated a fed court ethics rule

Who Administers the Discipline and how? 
State Supreme Court is in charge of imposing discipline. They adopt rules and they have the responsibility to enforce them

CA delegates a lot of enforcement/L discipline to mandatory state bar association

When a mandatory BA imposes discipline on behalf of state gov – it has const. obligations to do it fairly – b/c license to practice law is considered property for purposes of due process clause – so will hold hearings that look like a trial
After Discipline: CA Rule 9.20: If an Atty is disbarred, suspended, or resigned they must: Notify all Cs being represented in pending matters of the discipline; notify Cs where they can pick up their legal file; notify all co-counsel, all opposing counsel, and all courts in which matters are pending of the discipline, send all required notices by certified mail, provide proof of compliance to an assigned probation officer appointed by the State Bar

Exam tip: an Atty must do all of the above in order to reapply to practice in CA. Must wait 5 years before reapplying and then BOP on applicant to show rehabilitation 
Bar Discipline timeline in most states

Step 1: staff of state bar investigates accusation of misconduct then give L something like complaints or might be a plea bargain where L agrees to discipline w/o hearing 
Step 2: hearing examiner decides if there was misconduct/if discipline should be imposed
in front of someone who works for the bar association – known as hearing examiner – they might be EE of BA or outside L who agrees to act as arbitrator. 
Less formal than trial – but can bring witnesses cross examine and make arguments
Appealing: L can appeal to state SC (the lower levels of trial court aren’t involved in 
CA process: Instead of having staff members or part time outsiders act as judges for disciplinary matters – there is a dedicated state bar court (a unique animal) but it enjoys more independence from state bar association than in other states – 
if disciplinary case that doesn’t settle – then it’s heard by hearing department– if appeal you appeal to review dept of state bar court and then you can appeal to CA SC
Office of Chief Trial Council (OCTC) ( like the prosecutor for bar discipline
Duty to cooperate w/ investigators (MR has this too)
Failure to cooperate is separate form of misconduct – you can be disciplined for failing to cooperate even if the court finds there was no underlying misconduct

Failure to cooperate can lead to more severe misconduct that you would have gotten otherwise on the alleged underlying misconduct
L-C Relationship
3) Forming the L-C Relationship
Overview
Models of Representation ( 3 Michaels
Traditional: L is the dominant party (they call all the shots), assessing the best course of conduct for the C (L IDs problem + solution). C is passive, and relies on judgment of L
Hired Gun: C is dominant, calls the shots; L is passive recipient of C instructions.

Participatory or Collaborative Model: L and C share responsibility of representation
Rules encouraging C participation in the Atty C relationship

MR 1.2, Ls must abide by a C’s decisions regarding the objectives of the representation (so long as they are legal). Both the L + C have responsibility in the objectives and means of rep. 

MR 1.4: Duty to Communicate: The L shall promptly inform the C of any decision that affects the C’s informed consent as well as reasonably consult with the C and keep him informed of the status of the case, including any settlement and plea offers, and promptly respond to C communications and reasonable requests for information. 

Exception: a L can delay transmission of info when the C would be likely to react imprudently to an immediate communication. Ex: L withholds a psychiatric diagnosis of a C when the examining psychiatrist indicates that disclosure would harm the C. 

However: A L may not withhold information to serve the L's own interest or convenience or the interests or convenience of another person

MR 1.4(b): Explaining matters to the C: L must explain matters to the C sufficiently to allow the C to make informed decisions 

MR 1.4: Explain L’s limitation to C: L must consult w/ the C about any relevant limitation on the L's conduct when the L knows that the C expects assistance not permitted by the CRPC
Sharing Duties b/w C and L

C Decision: Merits (settlement, whether to accept a plea, waive a jury, testify or appeal)

Settlement Offers: MR 1.2 Ls can give pros and cons of accepting but ultimately it’s C’s decision
L Decision Strategy & Procedure Decisions (where to sue, causes of actions to file, scope of discovery, whether to grant extensions of time to opposing counsel)

C can give you advice about strategy & procedure decisions but L gets to make those decisions at end of day

Accepting Cs

Retainer Agreements

Describes the scope of your relationship w/ C. Ideal way is to have this in writing. 

Contingency Agreement must be in writing: include the basis for compensation, general nature of legal services to be provided and respective responsibilities of L and C

MR 1.5: Contingency fees: this must be in writing including the % – and be signed by C
No requirement to have written agreement if not contingency arrangement

CA: ALL agreements for Atty services, in addition to contingent fee contracts, must be in writing if “it is reasonably foreseeable that total expense to a C, including Atty fees,” will exceed $1,000. All parties must sign that agreement (L AND C MUST BOTH SIGN). 

Penalty for no Written Agreement: “renders the agreement voidable at C’s option.
Limited to recovering quantum meruit – reasonable fee 

Prob wont get what you anticipated b/c wasn’t in writing

What is included in Good Retainer Agreement

The scope of the services to be provided, including limitations on any services 

The duties of the C, (C must pay fees  and not make representation unreasonably difficult 

They need to supply you w/ documents, showing up to trial, contact / communication w/ you, cooperate w/ you

Fees to be paid by the C - retainer deposits and hourly rates, if applicable, including those of paraprofessionals and investigators. Billing rates for phone calls, meetings, ETC
Anticipated costs of the case to be paid by the C;

When discharge and/or withdrawal is allowed or appropriate;

EX: Saying L can withdraw if on proper notice and in accordance w/ the rules

CA: must disclose whether yes or no malpractice insurance, also must disclose to C if during representation L decides to no longer have malpractice insurance. Also, retainer agreement should include if expect more than 4 hours of work, (NO SIMILAR RULE IN MR)
Rejecting Cs
MR 6.2
General rule is Ls have no duty to accept client. This is when you can say you have good cause for why you don’t want to represent this C – note this same rules also applies whether it come from a court giving you a potential C or a C on their own

A L shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as: (1) representing C results in other violation of ethics rule (i.e. conflict of interest), (2) representing appointed C results in unreasonable financial burden on L (Ex: then maybe that would be the only C you can do work for), (3) C is so repugnant to the L that it’s likely to repair the C-L relationship / L’s ability to represent the C.
Pro Bono: MR 6.1: All Ls have a responsibility to assist in providing pro bono work of 50 hours a year. Note this is not a requirement

Implied Relationship

Implied assent and reasonable reliance: 
a prospective C indicates they want you to represent them but you’re not interested but you don’t make that super clear and you fail to clearly decline representation but you know that the C is reasonably relying on you to provide legal service. Now you are their L
Analysis inquiry: could the C reasonably rely on your response or nonresponse to believe you are representing them – if so it’s an implied relationship and you owe duties to C
Be careful about giving advice– always give disclaimer – we don’t have L-C relationship 

Doesn’t matter how the LC relationship is created to give rise to the duties an Atty owes a C
Factors that may indicate an implied Atty C relationship: based on totality of circumstances – would it look to 3rd party that you are now representing this person 

Did they seek out your services, did you give legal advice, did they discuss confidential info, did you just sit and listen to their whole story w/o a disclaimer, did C rely on your advice, did your conduct look like reasonable expectation you consented (maybe had meeting in private office for confidentiality purposes)

Avoid the inadvertent L-C relationship!

Don’t provide services without an express retainer agreement setting forth or limiting the scope of representation such as accepting the case on a limited basis to investigate the facts until you make a decision to accept or reject the case.

If you are consulted about a potential problem in a non-office setting, tell the person immediately (before discussing the details of the matter) that the consultation is not appropriate in an informal setting. If you are competent to offer advice, suggest an appointment in your office.   

Don’t leave a dangling C! If you don’t want the case after a consultation, write a non-engagement letter expressly stating that you are not handling the matter. The letter includes references to applicable deadlines and statutes of limitation.

4) Terminating the L-C Relationship

Mandatory v. Permissive Withdrawal
MANDATORY WITHDRAWAL: must withdraw where:

Continuing representation will result in a violation of the ethics laws (ex: counseling client / helping client in criminal) or other law (fraud under tort or securities law), or

CA rule: only if continuing representation violates ethics laws, but not other laws. 

Exception: There is a difference b/w planning to do something illegal and a C asking in good faith for legal opinions about the legality of an act bc the law assumes that a C informed that a planned course of action is illegal will refrain from carrying it out.

Prof: not ethical violation to investigate to see if what they want to do is fraudulent

The L’s mental or physical condition materially impairs the L’s ability to represent the C; or 

The L is discharged by a C 
CA Rule only: Harassment: The L knows or should know that the C is bringing an action without probable cause or to harass or maliciously injure a person
If a conflict of interest is apparent before a L takes on a C’s matter, then the L must not take it on. If a conflict becomes apparent only after the L has taken on the C’s matter, and if informed consent of the affected C(s) will not solve the problem, then the L must withdraw.
PERMISSIVE WITHDRAWAL: may seek to withdraw where:

The C seeks to present a claim or defense that is not warranted by existing law or a reasonable extension of existing law;

The C proposes engaging in an illegal course of conduct;

The C insists that the L engage in an illegal course of conduct;

The C makes it unreasonably difficult for the L to carry out the employment;

The C insists the L engage in conduct that is contrary to the L’s judgment and advice;

The C freely agrees to terminate the relationship;

The C breaches the fee agreement.

CA Withdrawal vs. MR “Noisy Withdrawal”

CA: a L may not disclose the reason for withdrawal because the reason is a protected secret of the C under confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the C) 

The L must merely say, “I withdraw as L of record for X in any pending transaction for C”
MR 4.1, In jdx with the crime fraud exception, a MR L may use a “noisy withdrawal” and say “I withdraw and disaffirm the work done on behalf of the client” ( May only be used when the fraud is continuing
Exception: If the fraud is complete + C does not intend to continue fraudulent use of L’s services, the L may (but is not required to) withdraw but no “noisy withdrawal” 

WITHDRAWAL BY A L IN DURING A LITIGATED v. NON-LITIGATED MATTER:

Litigated matter: must get court approval if C doesn’t consent. (up to judge discretion)

The judge will evaluate the possibility of disruption, delay or prejudice to the court, case or C, and the ability of the C to obtain new counsel without significant delay to the court, the calendar or opposing counsel
Non-litigated: Can’t withdraw until L takes steps to avoid reasonably foreseeable prejudice to C’s rights (aka give C notice so C has time to find another attorney)
When the C discharges the L
WHEN THE C DISCHARGES THE L:

Cs have an absolute right to terminate the services of a L, unless the attempt to terminate services causes delay or disruption to a court. 
If not discharged for cause, the L has a quantum meruit claim for unpaid fees. 
Quantum meruit: L to recover the reasonable value of the services L rendered before being discharged. (NOT THE SAME AS RECEIVING THE K/AGREED UPON AMOUNT OF FEES)
This is NOT the same as receiving the contract or agreed upon amount of fees.
the L is Not entitled to more than agreed even if that QM amount would represent the reasonable value of the services provided.

If your value of services are more than agreed to – you wouldn’t get a windfall, but you’d get minimum of what K was – aka what was the K minimum
Requirements after termination

Termination duties ( What to do w/ a C’s stuff

All applies whether terminated by C for cause or w/o cause
Returning Client Papers if client hasn’t paid bill:  Under MR, the atty may keep them if permitted by local law and if it won’t damage client’s interests. MR 1.16(d). In California, the atty must return papers whether client has paid for them or not.
Provide the C with reasonable notice to allow time to seek other counsel, 
Refund any advanced fees not yet earned.
Competence and Diligence

5) Competence and Diligence
Competence
ALE
Lawyers must be competent – can either have the appropriate legal knowledge, or acquire it, associate w/ someone who has it, or if it’s an emergency situation

ALE: A: associated, L Learn it, or E: emergency situation

Note: If associate w/ another lawyer to be competent, MUST GET C CONSENT 
Exam tip: If more than one law firm are providing legal services to the C on a particular matter, the Ls should consult with each other and the C about the scope of their respective representations and the allocation of responsibility among them
Emergency situation: L may give advice or assistance in a matter in which the L does not have the skill ordinarily required (and would require further study or association w/ other L). Help is limited to that reasonably necessary in the circumstances.
Ex: cousin calls you and says I’ve been arrested – you can say “don’t say a word and I’ll find you an expert” that’s broad/generic good legal advice and then give yourself time

Maintaining Competence ( MCLE credit
Diligence

Diligence and Supervising L’s
MR 1.3: L must act with “reasonable diligence and promptness,” in representing a C.
Can’t let deadlines pass, sit on things, be lazy etc ( don’t procrastinate

Can have reasonable postponement if won’t prejudice her C
Only take on what you can handle
Additionally, L must clarify to C whether L-C relationship still exists/or if outside scope

Supervising L’s: duty to educate and guide in ethics matters

Each partner and managing L of a firm has to reasonably ensure that the firm has measures in place so that its Ls will follow the rules of professional conduct (Ex: system in place to do COI checks) and make sure all inexperienced Ls are appropriately trained and supervised
Lower-level Ls who have direct supervisory authority over others must make reasonable efforts to make sure subordinates follow the rules (similar to partners)
Ex: a senior associate has to make reasonable efforts to ensure that a junior Atty follows the rules ( otherwise senior associate is subject to discipline too

MR 5.3 Supervising Non-L Employees (whether they work inside the firm or outside the firm)
Partners + Nonpartner L’s who directly supervise Non-L EEs, must make sure that institutional procedures are in place to give reasonable assurances that non-Ls will comply with the rules of professional conduct for L + must educate Non-L EEs about legal ethics
Note: use of the word reasonable here ( if nonL subordinates engage in violative conduct despite the systems, the L is not subject to discipline

Paralegals, legal assistances, etc aren’t subject to the ethics rules themselves, but we need to make sure their actions are compatible w/ the rules

Vicarious Liability: Ethical responsibility for another L’s / non-L’s misconduct

a partner, or manager or supervising Atty can be vicariously responsible for certain violations of a L or a nonL
If they ordered or ratified the misconduct

Mitigation: if the partner, or manager, or supervisor knows of your misconduct, and there’s still time for them to do something to avoid/mitigate the consequences, but they don’t take reasonable remedial action – then higher up L is liable
Sharing Legal Fees w/ Non-Lawyers
A L or law firm shall not share legal fees with a nonL, except that:

a L or law firm may include nonL employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

A L shall not form a partnership with a nonL if any of the activities of the partnership consist of the practice of law.

Malpractice
Violating Duty of Competence/Diligence ( Malrpactice (need all negligence elements)

Breach: The standard of care = the L must use the skill and knowledge ordinarily possessed by Ls under similar circumstances in the community 

The requisite knowledge– the skill and knowledge to perform the services up to the existing standard in the community, and

Not enough to just have requisite knowledge ( need to use it properly: Requisite Care
Prof: Violation of the MRs, standing alone, does not give rise to a cause of action—no negligence per se.  In other words—violating an ethics rule does not impose legal liability on the L (CA explicitly says no negligence per se)

Causation: must prove but for lawyer’s malpractice, Client would have won their underlying case (aka the original case they came to that L for ( hard to prove)  

Liability in a malpractice matter MR 1.8(h): 

Agreements limiting the L’s liability: you can’t limit your malpractice liability in advance. You can’t make an agreement that says a C can’t sue you for malpractice or that you’ll only be liable up to a certain amount, unless the C is actually represented by outside counsel. 
Exception: you can make an agreement to arbitrate malpractice claims

May practice in a limited liability entity: A L may practice in a limited liability entity, provided that the L remains personally liable to the C for her own malpractice, and the entity complies with legal requirements for notice, insurance coverage, and the like.
May reasonably limit scope of representation: a L may enter into an agreement w/ his C that reasonably limits the scope of the L’s representation

CA: absolutely prohibits prospectively limiting liability
Settling claims with unrepresented Cs: Ls can’t settle a claim with an unrepresented C unless the C is advised in writing about seeking independent representation and is given an opportunity to seek it
Confidentiality
6) Ethical Duties for Confidentiality

Overview

Ethical Duty ( Duty of Confidentiality
Broader than ACP: applies to all information relating to the representation regardless of where it came from (THIS APPLIES IN BOTH CA AND MR)
Info remains conf even if 3P knows about it (unless info b/c publicly known)

Confidentiality is owed to all Cs of the L all of the time: not just in court proceedings
(1) Applies to prospective Cs, (2) in inadvertently created L-C relationship, (3) even if L-C relationship is terminated, (4) and even after C dies
Duty: (1) keep C confidences and secrets and protect conf info; (2) leading to the identity of a C; (3) unless C gives informed consent or an exception applies

Confidence: means L won’t do anything to breach Cs trust in L

Secrets: means any info gained in professional relationship that the C has requested be held by L OR the disclosure of which would be embarrassing or likely detrimentally to C

Ethical Duty Exceptions under MR
Exceptions: Can reveal C conf. info the extent reasonably necessary: (All states have (a),(d),(e),(f) and only a 17 states have (a) through (f)
To prevent reasonably certain death or substantial bodily harm (future only; past matters are confidential unless might they might result in future death or injury; note C does not have to be the cause of the injury or death); or

Note: this does not have to be a criminal act, can be fraud like tort or securities law
To prevent reasonably certain substantial financial injury as a result of C crime or fraud where the C has used the L’s services (a minority of states adopted this rule); or

To mitigate or rectify substantial financial injury (TO ANYONE) resulting from C crime or fraud when the C has used the L’s services (a minority of states adopted this)

To secure legal advice by the L about compliance with this rule; or

(1) Establish a fee or (2) establish a defense if accused of wrongdoing/misconduct

To comply with any other law or court order.

Note: if you don’t use this exceptions you don’t violate rule (permissive exceptions)
CRPC Rule 1.6: Confidential Information of a C in California 

Exception: can reveal C’s conf info to the extent reasonably necessary:
When compelled by law or court order

defend malpractice or collect fees

To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. This applies to future crimes only; past crimes are confidential. However, Ls have a duty to counsel and must: 
Make a good faith effort to persuade the C not to commit the criminal act

Inform the C of the L’s ability to reveal the information, and

Only reveal as much information as necessary to prevent the crime

Note: if you don’t use this exceptions you don’t violate rule (permissive exceptions)
IMPORTANT RULE DIFFERENCES BETWEEN MR AND CAL RULES

CA only for criminal act v. MR allows for criminal + fraud (tort + securities) 
CA Only Duty to Counsel: if L decides to reveal info to prevent death or harm – before revealing info the L must inform C not to do the act and of the L’s ability or decision to reveal – but the C doesn’t need to consent before the L reveals the information 
The MR contains a crime/fraud exception relating to substantial financial injury although not many states have adopted this exception. California has no such crime/fraud exception.

7) Atty C Privilege

Atty C Privilege 

ACP: 

Narrow privilege only applies when an Atty is compelled to disclosure confidential C info, 

limited privilege—only involves communications from C – not info received from 3P

If the communication from the C to the Atty is in fact privileged under the elements set forth in the evidence code, then the gov cannot force an Atty to testify about the substance of the communication, unless the C consents to the disclosure.
Exception: there is no privilege if the L reasonably believes that the disclosure of any confidential communication is necessary to prevent a criminal act that the L reasonably believes is likely to result in the death of, or substantial bodily harm, to an individual
Exam tip: The duty of confidentiality applies regardless of whether the C requests it, and applies to communications that could reasonably lead to the discovery of confidential information; whereas the Atty-C privilege is much more narrow and only applies when the L or C will be testifying about confidential communications and it only applies to those communications pertaining to the legal services.
C Definition: means a person seeking to retain a L or securing legal advice from L. If a person seeks nonlegal advice from L and discloses confidential info – then that’s not privileged 

Holder of the privilege – includes people other than C (such as an agent of an org if org is client). The privilege can be asserted even after C dies

Communication

Something that was said or an action that was intended to communicate something.

Documents on their own are not a communication. A-C is not a safe harbor for incriminating documents ( documents need to be made for purposes of obtaining legal assistance

Often, courts hold that the identity of a client is not a communication, and so the ID of a client themselves is not privileged. Generally, same also goes for the location of a client.

Confidential Defined

Communication is confidential when the person making the communication reasonably believes that it’s going to remain private, that no outsiders (outside of C’s agents) are going to learn of its contents ( info C wants to keep secret
The ethical duty, in contrast, covers not only confidential communications, but also any other information that the Atty obtains relating to the representation of the C, no matter what the source of that information. 
Eavesdroppers: an eavesdropper can be prohibited from testifying about conf info
Exceptions to privilege

Atty can disclose otherwise privileged info prevent bodily harm / future death

Privilege doesn’t apply if using L’s services to commit a crime of fraud
privilege can be waived by C
Note: L can’t use info relating to C’s representation to disadvantage of C, unless C gives informed consent

Other limits: it doesn’t protect the identity of the C, the fact that the C met with the Atty or information about the Atty’s fee

Atty Work Product

Writings containing L’s mental impressions and opinions are protected. Similar to ACP, only applies in judicial and other proceedings

material prepared by a L for litigation or in anticipation of litigation is immune from discovery/ compelled disclosure unless (1) the opposition shows a substantial need for the material AND (2) an inability to gather the material without undue hardship. (need both)
Conflicts of Interest
8) The General Rules concerning Conflicts of Interest

Overview

Duty of Loyalty

Conflict is something that affects your duty of loyalty to put C’s interest above everyone 
Ls need to adopt procedures to identify potential conflicts BEFORE representation is undertaken ( Duty of diligence

After you find out a conflict exists (figure out if you can procced (maybe get C consent)
If COI arises after relationship, and can’t get C’s informed consent ( L must withdraw
If you don’t comply w/ conflict rules, you’ll be subject to discipline and possibly disqualified from the case. Could even be subject to civil liability for malpractice

Analytic Framework for Waiving a Conflict of Interest

Step 1: see if these Cs actually are directly adverse to each other OR
Step 2: Identify if there will be a material limitation 

Will the other C or L’s personal interest limit L’s ability to do the things he normally would for this C? 
Is there any possibility that confidential information obtained from any C, multiple C or former C can be used to the detriment or disadvantage of the C? 
Step 3: Even if there is a concurrent conflict of interest, a L may still continue representation if 

L reasonably believes L can provide competent/diligent representation to each affected C
Each affected C gives informed consent in writing (includes electronic writing).

Informed consent means each affected C must be aware of the circumstances giving rise to the conflict / potential conflict AND the foreseeable ways the conflict may adversely affect the C’s interest (for ex: possible effects on loyalty, confidentiality and ACP, and the advantages and risks of multiple C representation)
Exam tip: your duty of confidentiality to one C might mean you can’t fully disclose the conflict to the other C and thus then you could not get informed consent

In Writing: doesn’t require a signature, could get oral consent and then send an email or a letter which memorializes what you’ve talked about

Not one of the following unwaivable conflicts

Prohibited by law: (Ex: some states say L can’t represent mult Cs in capital case)
Can’t represent Clients against each other in same litigation
Step 4: If the L is disqualified, is the firm disqualified? 

No imputed conflict if prohibition is based on the disqualified L’s personal interest and does not present a significant risk of materially limiting the C’s representation by rest of law firm 

The prohibition arises out of the disqualified L’s association with a prior firm AND 

The disqualified L is timely screened from any participation in the matter AND is apportioned no part of the fee from the matter 

The affected former C is given prompt written notice including: 
A description of the screening procedures employed 

A statement of the firm’s and the screened Atty’s compliance with the rules 

A statement that review may be available before a tribunal AND 

An agreement by the firm to respond promptly to any written inquiries or objection by the former C about the screen procedures

4 General types of L-C conflicts
When a 3P pays the L or tries to interfere with the judgment of the L, for example:

When a third party (not the C) wants to pay L’s fees;

A L must not accept compensation from a third person for representing a C, unless three conditions are met: (1) C gives informed consent; (2) 3P doesn’t interfere w/ L’s independence of representation; and (3) arrangement doesn’t compromise Conf. info
Note: no writing requirement

Where the interests of an insurance company threaten the independent judgment of a L, 

When close professional or personal relationships with third parties such as relatives or friends affect the independent judgment of the L.  

When the interests of the L conflict with the interests of his or her C
When L’s financial interests conflict with those of a C, such as doing business with a C; 

When L has a sexual relationship with the C; and/or

When L’s personal, political or religious beliefs threaten L’s undivided loyalty to the C or competent representation of the C.

When a L represents two or more Cs (concurrent Cs) with conflicting interests, for example:

L represents multiple Cs in an accident who seem to have harmonious interests at the outset but whose interests diverge as the case progresses.

When the interests of former Cs and current Cs conflict, for example:

When private Ls switch firms representing opposing Cs

When a judge leaves the bench to work at a firm that has or had cases before her as a judge

When a government L (such as an IRS L) leaves the IRS to work at a private firm representing taxpayers in disputes with the IRS.

9) MR Conflicts of Interests

MR 1.7 General Rule
Concurrent Conflicts

Where the representation of 1 C would be directly adverse to the interests of another C OR
Directly adverse: rep of 1 C would be directly adverse to the interest of another C 
(e.g. representing plaintiff and defendant in the same lawsuit or representing both buyer and seller in buss transactions) or

A significant risk that the representation of one C will materially limit by the L’s responsibilities to other current Cs or former Cs, 3P, or b/c of the L’s own personal interests.

Something prevents L from giving 100% effort

Revocation of consent: the C can revoke their consent at any time

Consent to future conflicts: A L may properly ask a C to consent to conflicts that may arise in the future, but only if it is reasonable to do so, and only if the C truly under- stands the particular kinds of conflicts that may arise and the consequences of consenting
WRITTEN DISCLOSURE: CA: if lawyers on opposing side have business, financial, personal, and blood relationships then L must give written disclosure ( only then need informed consent if the relationship evolves to be one that will materially limit L
MR: COI is presumed in MR if Ls on opposing sides in court are related by blood or marriage b/c runs a significant risk that C confidences will be revealed. 
Problems representing multiple Cs in the same matter

Co-parties in criminal litigation: no prohibited but rules caution against it b/c risk of serious conflict is high and there are likely to be divergent intersts such as:

One D wants to put all the blame on the other

Story told by one D is inconsistent w/ story told by the other 

One D has a strong defense that is compromised to protect the other

Trial tactics that would help one would harm the other

Co-parties in civil litigation: usually ok as long as you address the conflict properly

Nonlitigation matters: Can represent Cs in nonlitigated matter if no COI arises (kind of work L will do, chances of disagreement b/w Cs, and consequences of joint rep 
Confidentiality and privilege problems: In litigation between 2 Cs of 1 L, neither of them can claim the Atty-C privilege for their communications with that L. 

When getting informed consent, informed the 2 Cs that now ACP + duty of confidentiality that would belong to each alone that doesn’t apply b/w 2 of them
Can claim ACP – if 3rd party demands something

Advantages to Multiple C Representation: 

Cost saving = fees and expenses

Judicial efficiency = it is usually more efficient for one L to handle litigation with multiple Cs with similar claims and harmonious interests 

10) Specific Conflict of Interest Scenarios for Current clients
In general

Overview

Business Transaction: L does Financial and business deals with Cs (including accepting stock from a client instead of payment for services) ( COI unless 4 things
The transaction must be objective, fair and reasonable

The terms of the transaction must be in writing and in language understandable to the C
The C must be given a reasonable opportunity to seek independent counsel; and

The C must give informed consent in writing to the terms of the transaction and the L’s role in the transaction (C MUST SIGN)
Confidential information used to the disadvantage of a C MR 1.8(b):
Ls can’t use information relating to the representation of a C to the disadvantage of the C absent informed consent. 

Use to benefit L or someone else: can’t use info relating to the representation of a C to the C’s disadvantage unless the C gives informed consent

Note: consent does not need to be in writing

Exception: if exception to duty of confidentiality / ACP applies
Substantial gifts: can accept gift, but can’t solicit any substantial gifts from a C 

Preparing legal instrument that creates substantial gift: you can’t prepare any instrument for a C that gives you or your relatives any substantial gift, unless you or your relative-whoever is receiving the gift- is related to that C
Thus if a C really wants to leave you money, send them to another Atty (but it needs to be an Atty outside your firm b/c of imputed conflicts)

CA: L shall not: prepare on behalf of a C an instrument giving the L or a person related to the L any substantial gift, unless  he C has been advised by an independent L who has provided a certificate of independent review 

Book and media rights may not be negotiated until the representation is concluded. 
CA: Ok in California if there is compliance with the rule on doing business with a client.  
Financial assistance MR 1.8(e): ABA only: A L shall not provide financial assistance to a C in connection with litigation, with the exception of 

Contingency cases: A L may advance court costs and expenses (filing fees, expert witness fees, investigator fees, court report fees, etc) of litigation in contingency cases, 
Indigent Cs: A L can advance court costs + expenses of litigation on behalf of indigent Cs. 

L can provide C w/ Modest gifts when representing indigent C pro bono

Ex: food, rent, transportation, medicine, other basic living expenses ( paying $7k in medical expenses would NOT be allowed
Note: can’t promise or advertise. Can’t say “hire me if me if you want a great L and free food”

You can’t try and get reimbursed b/c then not true gift

In CA: L (after employment) can loan C $ for personal expenses or any purpose so long as a promise to repay is in writing and they follow the doing business with clients rule.  
Aggregate settlements MR 1.8(g): Ls who represent multiple Cs cannot arrange an aggregate settlement without the informed consent of each C – MUST BE SIGNED
The L must assure that the Cs have come to an agreement among themselves about how the aggregate sum will be shared (who will pay how much or receive how much);

Proprietary Interests MR 1.8(i): Ls shall not acquire a proprietary interest in the cause of action or subject matter of litigation for a C, except

a L may acquire a lien authorized by law to secure a fee or expenses and

a L may sign a contingent fee agreement with a C
Technically no CA law (but other COI Ca rules will prob say COI)

Sex with Cs MR 1.8(j): No, unless the sexual relationship predated the L C relationship

L for an organization: L represents the corporation, not the indiv directors or managers of the org. Nonetheless, the org’s L talks and intereacts w/ the directors and managers ( But when the directors and managers interpose their personal interests between the L and the organization-C, a third-party interference conflict of interest occurs
the L for the organization should caution the person in question that the Atty represents the organization, not the person. (L should tell EE to get independent legal counsel)

Not necessarily prohibited from representing both the org and a director in the same matter ( just need to treat it like any other conflict of interest (can be waived w/ informed consent from both parties)

Duty to report: resolve at lower level first, then go to BOD, and if BOD won’t listen then you may report to someone outside the org (even if duty of conf applies)
Note: can only do this if you reasonably believe that reporting is necessary to prevent substantial injury to the org
Exception: you have no authority at all to report outside if you were hired by the org to investigate an alleged violation or to defend against a claimed violation

CA: prohibits divulging confidential information outside the corporate hierarchy absent the informed consent of the client.
Serving as both director and L: not prohibited, but do normal COI check
Acting as a L and as a Witness

MR v. CA Rule

MR 3.7:  A L should not be both trial counsel and a material witness in a matter, unless

the testimony will relate to an uncontested matter, or 

it will relate to the fees for services rendered in the case or 

the disqualification of the L would work a substantial hardship on the C. 

A L may act as advocate in a trial in which another L in the L's firm is likely to be called as a witness unless the other Lawyer in law firm’s testimony would undermind your C
If the partner at law firm will be a W and there won’t be a COI (i.e. Parnter’s version matched clients ) ( then no COI issue and L can be the lawyer
But if the partner at law firm will be a W and there will be a COI ( L can’t represent

Under MR, lawyer can only testify as to non-contested matter, fees, or if not testifying creates a substantial hardship to client. In CA, lawyer can testify as to a non-contested matter, fees, or on any issue if client consents in writing.  
11) Conflicts w/ Former Cs

Overview

Former C COI Rule: A former C/current C conflict exists only when: 

Matters involving the former C and the current C are the same or substantially related AND 

Exam tip: this is a major difference b/w current and former C conflicts b/c w/ current Cs you have a conflict if you represent one C against another current C even if you represent the second C in a totally unrelated case

the current C’s interests are materially adverse to the interests of the former C.

Curing a COI w/ a former C
Are the matters between the former and the current C substantially related? If no, step 2
Are the interests of the former C and the current C adverse? If no, step 3
Is confidential information involved that can be used to the detriment of the former C? The conflict is incurable if yes regardless of the analysis in 1 and 2. L must decline or withdraw.

Exam tip: Because of the overriding importance of confidential information in this analysis, it usually makes sense to address it first in the three-part analysis
you can’t use former C’s conf info to their disadvantage w/o informed consent in writing (unless it’s become generally known or an exception to duty of conf applies)

Ex: if you represented a successful business owner in tax or business cases, then you can’t represent her spouse in their divorce case w/o her consent b/c you would have learned about the business owner’s finances, her assets, and so on. 

Imputed Conflict for New Law Firm
if L moves to new law firm must screen L so the disqualified L doesn’t work on the case
Must give prompt written notice to former C detailing: 

(1) a description of the screening procedures employed, 

(2) a statement of the firm’s and the L’s compliance with these requirements, 

(3) a statement that review before a tribunal may be available, and 

(4) an agreement by the firm to respond promptly to written inquiries or objections by the former C concerning the screening procedures. 

Disqualification of L’s Former firm

What if a L at the firm wants to work on a same case that a departed L worked on while at the firm or a substantially related one but on the other side? Now your firm will be adverse to one of those former Cs who left the firm along w/ the departed L
Answer: If there is still one L at the firm who has confidential material info about the case ( then there is a conflict and would need former C to consent /waive COI 
But if there is no L left who know about it then no conflict 

Conflicts for Gov Ls Judges/Arbitrators
Gov Ls going to Private Practice
Former government Ls (FGL) cannot represent a private C in a case or matter if the government L participated substantially and personally (meaning confidential information is probably involved) in that case as a government L, unless the government agency gives informed consent in writing. Even if the government L would otherwise be disqualified, another L in the firm can handle the matter (meaning imputed disqualification does not apply under this statute), if:

The FGL is timely screened off the matter; and

The FGL gets no fees from the matter, and

The government agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures.

The government agency consents to the screening procedures.

When Judges or Arbitrators Move to the Private Sector:

Former judges, arbitrators or mediators (FJ, FA, FM) cannot represent a private C in a case or matter if the FJ, FA or FM participated personally and substantially in that matter as a judge unless all parties give informed consent in writing. If the former judge, arbitrator or mediator is disqualified, another L in the new firm may take the matter if:

The FJ,A or M is timely screened from all participation; and

The FJ, A or M gets no fees from the matter, and

The parties involved in the matter written notice of the screening procedures so they can determine if the private firm is in compliance with the procedures and the parties consent to the screening procedures.

Atty Fees / C Funds
12) Atty Fee Rules

Overview
In general

You can charge a flat fee or hourly fee, a contingent fee, or you can accept stocks or painting (doesn’t have to be money)

Exam tip: if accepting stocks ( it’s a business transaction so check COI rules

All fees must be legal and reasonable (time/labor, customs in industry, relationship w/ C, experience of L, etc)
CA: arbitration of fees is always mandatory if the C requests it 

Contingent fees

Fee can be anywhere from 1% to 40% max

When contingent fees are prohibited in crim cases and domestic relations cases (helping C get award for divorce, alimony, - you can’t ask for a third of alimony. )
Exception: However, a L may use a contingent fee in a suit to recover money that is past due under an alimony or support decree 
CA – you can charge a contingency fee in CA in criminal cases and in the cases above so long as it’s in writing
Contingent fee must be reasonable: don’t use contingency fee if can settle case in 2 hours
Note: at end of case you must provide C w/ written statement that includes:

The outcome, how much is going to the C, and how that amount was calculated

Fee splitting w/ other Ls

Ls within a firm: can share fees w/ each other however they want. 

Can give an Atty some of the fee after trial/settlement if they worked on a case but then left to go to different firm

Separation and retirement agreement: can pay monthly benefits to retiring partner

Certain splits with Ls outside firm: C would need to agree to it

MR: outside lawyer can only be paid in proportion to the services performed on that matter – or each L assumes joint responsibility for the representation (and then the fee splitting doesn’t have to be proportional to services performed)

Note: the rules require disclosure and The C must agree to the fee splitting arrangement, including the share that each L is going to receive and their agreement has to be confirmed in writing
total fee has to be reasonable. Can’t charge a C significantly more on a case just b/c Ls at different firms are working on it
Also requires a written agreement b/w the lawyers about the fee splitting

the referral L may only ask for and accept fees in proportion to the actual time he or she worked on the matter prior to referral to the new L.

No referral fees in MR, but traditional referral fees to a referring lawyer allowed in CA. 

CRPC 1.5.1 allows the new L to pay the referring L a “referral fee” (usually 10% of the total fee paid at the conclusion of the case) if

the C consents in writing;

the fee is not higher that it would have otherwise been

the referral fee is not offered as an inducement to provide further referrals.

Collecting and financing Atty’s fees

Payment in advance ( note that this is not your money until you do the work

If C pays you $1k in advance, but you only earned $100 of it and the C fires you, you’re going to be returning $900 to the C
Make sure to distinguish advance payment of legal fees from retainer fees

Retainer fees are paid to make sure you as an Atty will be available to represent a C and don’t have to be refunded. Retainer fees belong to the L upon receipt

13) Safekeeping funds and other property

Safeguarding Property
Overview

When money or property belonging to a C comes into the L’s hands (whether advance payment or settlement funds), the L must not steal it, borrow it, or put it to the L’s own use. 
Furthermore, the L must keep it separated from the L’s own money and property. 
A L is subject to discipline for commingling the C’s money or property with the L’s own personal or business funds or property.
C Trust Fund Account

In general:

All money (including advance retainer funds) that a L receives in connection w/ a representation (whether from a C or a 3P) must promptly be placed in a C trust fund account, separate from the L’s own personal and business accounts

NO OTHER LAW FIRM FUNDS GO IN ( NO COMINGLING 

Typically the firms money is held in an office account and the C money is kept in a separate account called a C trust account ( and they can’t be comingled

Exception: you can deposit your own money into the C trust account for the sole purpose of paying bank service charges, and only in the amount necessary to pay it
Note: the C trust fund account must be located in a state where the L practices, unless the C or 3P consent to having it elsewhere

A L cannot withdraw any portion of the fees claimed until they are “fixed.” 

That means the C agrees that the L’s portion of the money is actually earned by the L.

If the amount is in dispute, then the L cannot withdraw any portion of the fees claimed by the L until the dispute is resolved. 

The L must always promptly return any undisputed portion of the money that is owed to the C to the C.

Type of Account

Not every C has their own trust account ( it depends

If larger sums of money for 1 C, then L should put it into their own C trust fund account 

A separate account is also recommended when the L is administering estate funds

Small sums: The L should put these sums into a pooled C trust account; the account is pooled in the sense that it holds funds entrusted to the L by a variety of different Cs. 
Exam tip: you still need to keep good records and worry about whose money is whose

The pooled C trust account is typically a checking account that earns interest. If each C’s small sum were put in an individual account, the amount of interest it could earn would be less than the bank’s service charge for maintaining the individual account. 
Interest On L Trust Account (“IOLTA”) programs. If a C entrusts a L with a sum that is too small to earn any net interest, the L must put it into a pooled checking account that earns interest. After the bank deducts its service charges from the interest, the bank sends the remaining interest to the state bar or to a legal foundation, which uses the interest to fund charitable legal programs. 
Funds that must be placed in account

Money Advanced by C to Cover Costs and Expenses: When the C entrusts the L with money to pay costs and expenses not yet incurred, the advance must be put into the L’s C trust fund account. The L can then pay the expenses with checks drawn on the account. 

Legal Fees Advanced by C: when a C pays advance fees, it belongs to the C, but you can withdraw money from the account as you do the work (but only the amount you would charge for the hours of work you did)

Disputed Funds: If there is a dispute over funds (between the L and the C, or between the C and some third person), the L must keep the disputed portion in the C trust account until the dispute is resolved.

Ex: L settles C’s case for $30k and the L-C agreement said L would get 1/3. Thus L should get $10k. Now C says L only deserves $3k and there is a fee dispute. $7k must be kept in a C trust account, but the L can now take $3k from the trust account b/c it’s undisputed

Duty to notify, keep records, render accountings, and pay over promptly

L has the following duties respecting a C’s money or property

The L must notify the C promptly when a third party turns over money or property to the L to hold on the C’s behalf; 

The L must keep complete, accurate, and up-to-date records of all money and property held on behalf of the C. Records must be kept for 5 years after L-C relationship ends 

When the time comes to pay over money or deliver property to which the C or a third party is entitled, the L must do so promptly. 

Communications about Legal Services
14) Advertising and Solicitation
Advertising

Advertising and solicitation rules in general

MR 7.1: Communications Concerning a L’s Services (Can’t make false or misleading communications about services, can’t omit necessary facts)

A L shall not make a false or misleading communication about the L or the L’s services. 

A communication is misleading if it:

Contains a material misrepresentation of fact or law

telling someone you have someone who speaks their language and can assist with their case and once they pay you, you reveal that’s not the case. 

Omits a fact necessary to avoid being misleading

Is likely to create an unjustified expectation about results a L can achieve or the means that can be used to achieve them

Compares services with those of other Ls unless the comparison can be factually substantiated

MR 7.2: Advertising (Ls may advertise, but can’t give anything of value to a person for recommending a L’s services, can’t pay others to channel professional work)

MR 7.3: Direct Contact with Prospective Cs (cannot solicit in person by live telephone or real time electronic contact when significant motive is pecuniary gain except can talk to a L or family member, close professional relationship. 

Offers to provide free legal services are generally permissible. Furthermore, certain political or ideological solicitation (e.g., solicitation on behalf of a civil rights organization or nonprofit organization) is constitutionally protected
a L or firm is generally not prohibited from initiating live person-to-person contact with (1) other Ls; (2) persons with whom the L or firm has a familial, close personal, or prior professional or business relationship (including current and former Cs); or (3) routine business users of the type of legal services offered by the L or firm (e.g., entrepreneurs, small business owners, executives who hire outside counsel to represent an entity, and any other persons who regularly engage Ls for business purposes).
MR 7.4: Communication of Fields of Practice and Specialization (cannot imply certification)

MR 7.5: Firm Names and Letterheads (can’t be misleading, if offices in more than one jdx, must identify Ls with limitations)

MR 7.6: Political Contributions (Ls can’t make political contributions to judges if purpose is to obtain referrals or appointments)

CRPC 5.4: Financial Arrangements with Non-Ls (can’t give anything of value to secure referrals, can’t pay off press, TV for referrals)

Advertising overview
Involves:  Print or media communications, including internet, Directed at the public, With the purpose of making the public aware of a L’s services 
Communications considered “advertising” include: Stationery, letterhead, signs, business cards, brochures or other written material describing the law firm, Bus or bench ads, Newspaper, television and radio ads Telephone book ads Web sites or internet advertising  
Circumstances rendering all contacts impermissible

A L is prohibited from soliciting professional employment, regardless of what method is used or who the target is, if 

The target of the solicitation has made known to the L that she does not want to be solicited by the L; or 

The solicitation involves coercion, duress, or harassment.

Specific legal restrictions: for example, under federal law, you can’t solicit w/in 45 days of a plane crash

Duty of Candor to the Court
15) Duties to the Court: Candor and Litigation Ethics

Overview

MR 3.3, Candor Toward the Tribunal

A L shall not knowingly:

Make a false statement of material fact or law to a court or fail to correct one previously made by the L
Fail to disclose to the court:

Legal authority in the controlling jurisdiction

Known to be directly adverse to his C’s position

Which was not disclosed by opposing counsel

CRPC 3.4, & 3.8(d) (special obligations of prosecutors): Only seek to use the power of the state to imprison someone if you have followed these: 

A L shall not obstruct another parties access to evidence, alter conceal or destroy material having potential evidentiary value

suppress any evidence that the L or his/her C has a legal obligation to produce.

Falsify evidence

--or counsel another person to do any of (a-c)

Pay a witness for the content of testimony or outcome of case (except professional fees for experts permitted

Advise or cause a person to make themselves unavailable as a witness

Disobey a court rule

Assert personal knowledge of the facts at issue (unless testifying a witness)

False Evidence in Civil Matter
Civil Matter: L must refuse to call client as W is they reasonable know C will lie on stand

Difference in CA and MR if L finds out C lied on stand after testifying

MR: If a lawyer learns that testimony or evidence the lawyer presented in an adjudicative proceeding is false afterwards, MR allows reporting this information to the court “if necessary” to remediate the problem notwithstanding client confidentiality.  
These duties continue to the conclusion of the proceeding. Disclosure STILL required even if compliance requires disclosure of information that would otherwise be protected as confidential protected under MR 1.6. 

CA: Rule: CA rules allow reporting to the court “if necessary” to remediate the problem unless it violates client confidentiality 
False Evidence in Criminal Case

MR: not in conflict w/ CA approach – MR defers to State rule
CA Rule: can’t keep crim D off stand from testifying

Note: CA allows defense Attys to do a narrative format when presenting their testimony (L can’t use the false evidence in closing argument) That way it honors the defendants right to testify and it protects the Atty from knowingly presenting false information. 

16) Fairness in Litigation

Contact Rules

MR 3.5

A L Shall not:

seek to influence a judge, juror or prospective juror by illegal means;

communicate ex parte with a judge, juror or prospective juror unless authorized to do so by law or court order;

talk to a juror after the case is over if prohibited by law or court order, if the juror doesn’t want to talk or if the communication involves misrepresentation, coercion, duress or harassment.

Engage in disruptive conduct

CA 3.5

Communicate directly or indirectly with a juror or someone known to be from the jury pool;

Communicate directly or indirectly with a trial juror in the L’s case

And even if the L is not involved in a case, a L cannot communicate with a person whom the Ls knows is a juror on a case about that case.

After the case, make comments to jurors intended to harass or embarrass them

Conduct an out of court investigation on jury pool members likely to influence the state of mind of the juror

Communicate with family members of a juror or someone in the jury pool

Fail to promptly reveal juror misconduct or misconduct by another towards a juror

“Juror” means a present, past or excused juror.

Other Communication w/ Juror Rules

Advice to Secrete a Witness from the Jurisdiction: CA: prohibits a lawyer from counseling or assisting a witness “to secrete himself or herself or to leave the jurisdiction of a tribunal* for the purpose of making that person* unavailable as a witness  therein.”  MR 3.4(a) prohibits a lawyer from advising or assisting anyone to “unlawfully obstruct another party' s access to evidence.”  It is unclear whether advising a witness to leave the jurisdiction and therefore avoid a trial subpoena is “unlawfully” obstructing the opponent’s access to evidence.
Communication w/ People represented by counsel

Individuals
Can’t communicate w/ someone about the subject of the representation if you know that person is represented by another L in the matter unless the L has the consent of the other L or is authorized by law or court order

Categories of current and former employees considered to be represented for purposes of a corp
Persons who supervise, direct or regularly consult with the organization’s L concerning the matter;

Persons who have authority to speak on behalf of Monolith with respect to the matter; and

Persons whose act or omission in connection with the matter may be imputed to Monolith for purposes of liability (employees who will testify on the merits of the current matter). 
Witness Categories and Rules of Engagement

Overview

Is the witness a lay witness? Informal contact is OK if she wants to talk.

 Is the witness a lay witness represented by counsel on this matter?  The “no contact” rule applies and you must contact her L to arrange to talk to her (

 Is the witness an expert witness? The “no contact” rule applies and you must contact opposing counsel to talk to her (usually through a noticed deposition).

Is the witness a current employee who fits in one of the protected categories above?  The “no contact” rule applies; you must contact her Atty to talk to her.

Is the witness a former employee who does not fit in one of the protected categories?  Informal contact is OK if the employee agrees to talk.

Paying Witnesses
A member shall not:

(B) Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:

Expenses reasonably incurred by a witness in attending or testifying. (meals/ lodging)
Reasonable compensation to a witness for loss of time in attending or testifying.

A reasonable fee for the professional services of an expert witness.

Exam tip: Note that this rule finds that it is perfectly proper to pay professional compensation to an expert witness, although neither an expert witness nor a lay witness may be paid contingent on the outcome of the case.
Rules about puffing / lying

MR 4.1 and CRPC 4.1 

In the course of representing a C a L shall not knowingly:

Make a false statement of material fact or law to a third person; or

Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a C, unless disclosure is prohibited by Rule 1.6.

Ca: Business and Professions Code 6068 says it is the duty of an Atty, in subsection (d), to use means consistent with the truth.
