Ethical Lawyering (Caplan) – Fall 2021 Outline
Overview
Rules
· Main sources – ABA Model Rules (“MRs”) / Cal. Rules of Pro. Conduct (“CRPC”) / Cal. State Bar Act (a/k/a Cal. Bus. & Pro. Code) (“B&P”)
· NOTE – Cal. having both CRPC and B&P is unique to Cal., most states only have RPC. 
· Secondary – Cal. Evidence Code (“Evid.”)
· MRs / CRPCs
· How to consider rules are minimum threshold required
· Two types – imperatives / permissives
· Disciplinary action only results from violation of the imperative rules
· No disciplinary action should be taken for non-compliance with permissives
· Comments – comments provide guidance for interpreting rules, they do not add independent obligations
· Civil liability – violation of rules is not the basis for civil liability
Sources of Law Governing Lawyers

	Disciplinary rules

· Enforced by State Bar; enacted by State Supreme Court
	Agency law

· Client-lawyer agency relationship

· Lawyer may have authority to bind client

· Agency issues are usually sub-issues in tort / contract suit

	Tort law

· Common torts against clients

· Malpractice – making mistakes a competent attorney would not

· Breach of fiduciary duty

· Common torts against non-clients

· Fraud
	Criminal law

· Theft / embezzlement – committed by lawyer against client

· Conspiracy / fraud – lawyer conspiring with client against others

· Suborning / tampering – lawyer does thi to help client

	Contract law

· Breach of legal service contracts

· Enforced by civil action
	Court supervision

· Enforced by court order
· FRCP 11 – Sanctions for frivolity

· Contempt of court

· Disqualification – i.e., lawyer’s conduct prejudices another party


Discipline
Rules Specifically Related to Discipline

· Triggering discipline

· B&P 6001.1 – Idea behind rules
· CRPC / MR 8.4(a)

· CRPC / MR 8.4 (other)
· Cal. disciplinary authority

· B&P 6077 – Authority to discipline members for willful breach
· B&P 6078 – Authority to recommend discipline after hearing
· Cal. disciplinary reporting obligations

· B&P 6068(o) – Duties of an attorney; reporting discipline
· Cal. rules related to threatening discipline
· B&P 6090.5

· CRCP 3.10

	Grounding Idea – B&P 6001.1 – Protection of the Public as the Highest Priority
	Protection of the public shall be the highest priority for the State Bar of California . . . in exercising [its] . . . licensing, regulatory, and disciplinary functions.


What triggers discipline?

	Professional misconduct = discipline

	3 bases for misconduct – CRPC 8.4(a) / MR 8.4(a)
	It is professional misconduct for a lawyer to:
· (*) Violate either (i) the CRPC; or (ii) the State Bar Act
· (*) Knowingly assist, solicit, or induce another to violate either
· (*) Violate either through the acts of another 

	Willful disciplinary requirement - CRPC 1.0(b)
	Willful violation of the CRPC is a basis for discipline
· Willful – awareness to a practical certainty

	NOTE – Not all rules violations result from the practice of law; e.g., Bill Clinton was brought up for disbarment based on the scandal during his presidency. 


	Other bases for misconduct – CRPC 8.4 / MR 8.4
	It is professional misconduct for a lawyer to:

· (b) Criminal act – commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer
· (c) Fraud – engage in conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation

· (d) Prejudicial to justice – engage in conduct prejudicial to the administration of justice
· (e) Influence gov’t agent – state or imply ability to (i) influence improperly a gov’t agent; (ii) achieve results by means that violate rules or other law 


	B&P 6106 – Moral turpitude, dishonesty, or corruption irrespective of criminal conviction

· The commission of any act involving constitutes a cause for disbarment or suspension
· Moral turpitude

· Dishonesty, or 

· Corruption

· General applicability
· Applies whether or not the act is committed in the course of his relations as an attorney

· Applies whether the act is a felony or misdemeanor or not

· No condition precedent - criminal conviction is not a condition precedent to disbarment or suspension from practice


Cal. Disciplinary Authority
	B&P 6077 – Authority to discipline members for willful breach
	For willful breach, board has power to discipline members by:
· (*) removal; or 

· (*) recommending to the Supreme Court a member be suspended from practice for a period not to exceed three years

	B&P 6078 – Authority to recommend discipline after hearing
	After hearing on causes that warrant such a result, board can:
· (*) Recommend disbarment or suspension to the Supreme Court
· (*) Discipline members (publicly or privately) without making a Supreme Court recommendation
· (*) The board is responsible for reinstatement decisions


Cal. Disciplinary Reporting Obligations

	B&P 6068 – Duties of attorney; Reporting discipline - It is the duty of the attorney to:
· (o) Report to the agency charged with attorney discipline, in writing, within 30 days of the time the attorney has knowledge of any of the following:
· (1) Filing of 3 or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity

· (2) Entry of judgement against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity

· (3) Imposition of judicial sanctions against the attorney

· EXCEPT for sanctions for failure to make discovery OR monetary sanctions of less than $1k

· (4) The brining of an indictment or information charging a felony against the attorney

· (5) The conviction of the attorney (including guilty verdict / plea of no contest) of a felony or a misdemeanor:
· (*) Committed in the course of the practice of law

· (*) Or in any manner in which a client of the attorney was the victim

· (*) Or a necessary element of which involves improper conduct of an attorney – i.e., dishonesty or other moral turpitude (including attorney using another for the crime, e.g., conspiracy or solicitation)
· (6) Imposition of discipline by a professional or occupational disciplinary agency or licensing board (whether or not in Cal.)

· (7) Reversal of a judgement in a proceeding based in whole or part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney

· (8) “Against the attorney” includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of

· UNLESS – the matter has to the attorney’s knowledge already been reported by the law firm
· (10) Failure to report as described may constitute the basis for discipline


	MR 8.3 – Reporting professional misconduct

· (a) Lawyer who knows lawyer has committed a violation of the Rules of Professional Conduct

· AND, violation raises substantial question as to the offending lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects

· SHALL – inform the appropriate professional authority

· (b) Same rule for lawyer who knows judge violated the applicable judicial conduct rules.

· (c) Rule does not require disclosure of information otherwise protected by MR 1.6

	NOTE

· Where L knows – requires mandatory reporting

· No CRPC equivalent – i.e., no mandatory reporting in Cal.; however, see that B&P 6068(o) requires self-reporting


Cal. Threatening Discipline

	MR 3.10 – Threatening Criminal, Administrative, or Disciplinary Charges

· (a) A L shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute

	COMMENTS

· Para. (a) does not prohibit a statement by a lawyer that the lawyer will present . . . disciplinary charges, unless the statement is made to an advantage
· L can say, if conduct continues, L will report
· However, L cannot say “if we do not settle I will take action”


	B&P § 6090.5 – A-C Agreement Not to File a Complaint – Cause for Discipline

· (a) It is cause for suspension, disbarment, or other discipline for any member, whether as a party or as an attorney for a party to agree or seek agreement that:

· (1) Pro. misconduct will not be reported to the disciplinary agency
· (2) Reporting person should withdraw a complaint or not cooperate with the reporting agency

· (3) The record of any civil action for pro. misconduct shall be sealed from review by the disciplinary agency


COPRAC – Ethics Advisory Opinions
· COPRAC – Committee on Professional Responsibility and Conduct – Annually issues opinions for the edification of professionals
· Opinions are usually real life cases with names changed
Disciplinary process

· State Supreme Court bears ultimate responsibility for the Rule of Pro. Conduct 
· Most Supreme Courts delegate this authority to “mandatory” State Bar – i.e., the one that also issues licenses
· A license to practice law is (intangible) property – the State Bar is required to follow due process to deprive someone of their property
Overview of Disciplinary Hearing Process
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Most States – Discipline Process

· (1) Complaint - Bar issues accused lawyer a complaint-like document
· (2) Plea bargain - Bar and accused can engage in plea-bargain like negotiation
· (3) Hearing (i.e., “trial”) - If no settlement, a hearing occurs before a “Hearing Examiner”
· Hearing is like a trial, opportunity for witnesses, but no jury

· Hearing Examiner will say if there has been misconduct and if discipline should be imposed
· (4) Appeal 1 – appeal stays within State Bar; case is reviewed by an administrative appeals dep’t

· (5) Appeal – State Supreme Court – if either party is still unhappy, can appeal to State Supreme Court for matters of State disciplinary law
· (6) Appeal – U.S. Supreme Court – if either party believes there is a constitutional violation, can appeal the State Supreme Court ruling to the U.S. Supreme Court

Cal. Specifics

· Cal. system operates the same structurally; however, system is more formal and more separate from Cal. State Bar
· Hearing - occurs before “Bar Court Hearing Dep’t”

· Bar Court hearings are adversarial – Office of Chief Trial Counsel is the prosecutor

· Bar Court has its own procedural rules

· Appeal 1 – occurs before “Bar Court Review Dep’t”

· Appeal - State Supreme Court – technically, results from State Bar Court are “recommendations;” they become official once Cal. Supreme Court rules
Common Sources of Discipline
· Client file disciplinary reports for:

· (1) Failure to communicate with client

· (2) Lack of diligence in working on a case

· (3) Failure to keep client funds in trust

· (4) Fee disputes

· (5) Improper advocacy

· (6) Personal behavior outside the practice of law
· (7) Incompetence

· (8) Misleading advertising and solicitation

· (9) Conflicts of interest

· (10) Revealing confidential information

Structure of Class

· ABA MRs – Preamble [1] – lawyer is a member of the legal profession (client), a representative of clients (client), an officer of the legal system (court) and a public citizen (society) having special responsibility for the quality of justice.
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Duties to the Client
	The five C’s

	· Competence

· Communication

· Confidentiality

· Conflict of Interest

· Cash

	Rules implicated
· MR 1.x

· MR 2.x

· MR 5.x


Forming / Terminating / Avoiding client relationships
· Topic also implicates “Access to Justice” – part of Duties to Society
Forming / terminating (avoiding) client relationships rules
	B&P 6068 – Duties of Attorney

· (h) Never to reject, for any consideration personal to himself, the cause of the defenseless or the oppressed

	NOTE

· This is aspirational – no one has ever been disciplined for failure to take on a client


	MR 1.2 – Scope of Representation and Allocation of Authority Between Lawyer and Client

	· (b) Lawyer’s representation of a client does not constitute an endorsement of the client’s political, economic, social, or moral views or activities
· (c) Lawyer may limit the scope of representation IF - 
· (*) The limitation is reasonable under the circumstances
· (*) The client gives informed consent

	COMMENTS

· [5] MR 1.2(b) exists b/c legal representation should not be denied based on unpopular views
· [6] Reasons to limit scope under MR 1.2(c) – client wants to limit costs; attorney may want to avoid courses of action they find morally repugnant or imprudent
· [7] For MR 1.2(c), limiting scope is reasonable u/t/c if the attorney can provide competent representation within the time provided
NOTE

· MR 1.2(a) related to decision making authority is below in “Communication” given how it works with MR 1.4
CRPC Notes

· MR 1.2(b) is cmt. 3 to CRPC 1.2

· MR 1.2(c) is CRPC 1.2(b)


	MR 1.16 – Declining or Terminating Representation

	(a) Mandatory decline / withdraw

· A Lawyer:

· Shall not represent a client; or 

· Where representation has commenced, shall withdraw from the representation

· IF

· (1) The representation will result in a violation of the Rules or other law
· (2) Lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client

· (3) Law is discharged (judicially / by client)
· (*CRPC) Lawyer knows or reasonably should know client action is 

· Without probable cause

· For the purpose of harassing or maliciously injuring any person

	NOTES

· Lawyer’s physical or mental condition – Alzheimer’s, drug / alcohol; does not include biased beliefs (see MR 8.4(g) below)

	(b) Permissive withdraw

· A lawyer may withdraw from representing a client if:

	MR
· (1) Withdrawal can be accomplished w/o material adverse effect on the interest of the client
· (2) Client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent

· (3) Client has used the lawyer’s services to perpetrate a crime or fraud

· (4) Client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement
· (5) Client 

· (*) fails to substantially fulfill an obligation to the lawyer; AND 

· (*) has been giving reasonable warning the lawyer will withdraw unless the obligation is fulfilled

· (6) Representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonable difficult by client

· (7) Other good cause
	CRPC
· (1) Client insists on asserting a position not warranted under existing law AND cannot be supported in a good faith argument for extension, modification, or reversal of existing law

· (4) Client (by other conduct) renders it unreasonably difficult for the lawyer to carry out the representation effectively

· (6) The client knowingly or freely assents to terminate the representation

· (7) Inability to work with co-counsel (indicates the best interest of the client will be served by withdrawal)
· (8) Lawyer’s mental or physical condition renders it unreasonably difficult to carry out the representation effectively

· (9) Continued representation is likely to result in violation of the State Bar Act

· (10) The lawyer, in a proceeding before a tribunal – in good faith believes – the tribunal will find the existence of other good cause for withdrawal

	Other – withdrawal logistics

	MR

(d) Upon terminating representation – lawyer shall take steps reasonably practicable to protect a client’s interests
· e.g., give clients reasonable notice, allowing time to employ other counsel, surrendering papers and property back to the client, refunding advanced payments
	CRPC
(d) A lawyer shall not terminate a representation until the lawyer has taken reasonable steps to avoid foreseeably prejudicing the client – i.e., given them time to find other counsel
(e) Upon termination – Lawyer shall

· (1) Release all information about the client’s case to it – regardless of if the client has paid for the materials or not

· (2) Promptly refund any fee or advance not earned or incurred (but not a true retainer)


	MR 8.4(g) – Misconduct; Harassment or discrimination

· It is professional misconduct for a lawyer to – Engage in conduct the lawyer knows or reasonably should know is harassment or discrimination on the basis of [protected characteristics] in conduct related to the practice of law
· X = race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status, or socioeconomic status
· This para. does not limit the ability of a lawyer to accept, decline, or withdraw consistent with MR 1.16

	CRPC 8.4.1 Notes

· Cal. protected characteristics are more expansive – also includes medical conditions and military status


Forming / terminating (avoiding) client relationships rules
· Formation – disciplinary rules do not specifically define “client”
· Termination – MR 1.16 places limits on how and when the A-C relationship can be terminated
Terminating / avoiding client relationship
· Clients you strongly disagree with
· Example - David Baugh. Black lawyer who represented a Klansman.

· MR 1.2(b) / CRPC 1.2, cmt. 3 – taking client does not mean you take / endorse your client’s beliefs
· Considerations
· Declining a client for personal disagreement

· Lawyer shall decline if representation will result in a violation of the rules 
· MR 1.1 requires a lawyer to be competent – lawyer may not be able to provide competent representation if persons cannot get along

· Withdrawing from representing a client lawyer personally disagrees with

· MR 1.16(b)(5) allows for withdrawal if client makes things difficult and lawyer has warned them about the conduct. 
· Mandatory decline / withdrawal v. permissive withdrawal
· Rules are set up to incentivize making decisions pre-representation
· Generally, once a client has been taken on, a lawyer needs a specific reason to get out

· To try to withdraw, need to have a reason firmly grounded in the rules

· Declining / withdrawing and discrimination
· Lawyer cannot refuse / withdraw for discriminatory / personal bias reasons
· Example – “The Firm for Men” refuses all women clients. Advertising says they only represent men in court.
· CRPC 8.4.1 & MR 8.4(g) prohibit this type of operation. Both preclude conduct related to the practice of law that the lawyer knows is discriminatory.
Forming client relationship

IMPORTANCE – once the relationship is formed; lawyer’s obligations to the client are triggered

	Rest. of Law Governing Lawyers § 14 – Formation of a client

A relationship of client and lawyer arises when:

· (1) Person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person; and either

· (a) Lawyer manifests to the person consent to do so; or

· (b) Lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know the person reasonably relies on the lawyer to provide services

· (2) A tribunal with power to do so appoints the lawyer to provide the services

	Rest. § 14 – Formation of a client-lawyer relationship (short form)

· Two ways to form the relationship

· (1) Agreement to provide legal advice – meeting of the minds

· (2) Court appointment


	Three A’s to Formation of Attorney-Client Relationship

	Appointment
	Court orders lawyer to represent a client in litigation

· Most typically a PD being appointed where an indigent person is charged with a crime

· Debate rages over whether a lawyer can be appointed to represent a civil litigant against their will

	Agreement
	Lawyer and client agree to representation – contract law principles of offer and acceptance matter to determine when relationship is formed

· This is the gold standard

	Accident
	Where there has been no “meeting of the minds” but the client reasonably believes there is representation – estoppel principles.

· Need two things for this – (i) lawyer fails to manifest lack of consent to represent; (ii) the lawyer know or reasonable should know that the person they were talking to reasonably relied on the lawyer to provide them services.

· Consider the subjective – what they do know v. objective – what they should know


Keys to forming client relationships
· Clarity is necessary – lawyer particularly does not want client to understand there is a relationship where there is not one (i.e., will create professional liability)
· How to be clear:

· Could come in the form of statements made in the moment
· Could be based on later follow up to 

· (i) Confirm lawyer has the business
· (ii) Make sure client knows there is more to be done before the A-C relationship is formed

· Manifesting intent

· Client could be said to manifest intent by showing up at the lawyer’s office

Togstad v. Vesely, Otto, Miller & Keefe

· Mr. Togstad had brain surgery, ended up paralyzed and unable to speak. Mrs. Togstad went to see Miller at the firm Vesely, Otto, Miller & Keefe to discuss about 14 months post-surgery (assume SoL was two years). Mrs. T did not provide any records at the meeting, just told Miller the situation. 

· What Mrs. T heard – Miller said there was no case, but he would follow up with someone else to see what they thought. 

· What Miller says he said – Miller says he told Mrs. T she did not have a case his firm was interested in taking. 

· Mrs. T leaves thinking case is not good and does not talk to another attorney. 

· Mrs. T brings an action against Miller for malpractice. 

· HELD – Miller was liable for malpractice because there was an A-C relationship formed and he failed to perform the minimum level of diligence required / to advice Mrs. T about the SoL on her claim.

Ways to challenge formation of a client relationship
· (1) Reasonable reliance – consider if it was reasonable for the lawyer to understand the person reasonably relied
· e.g., cocktail party – is it reasonable for a lawyer to expect person to believe a relationship has formed based on their interaction in the time and space

· (2) Legal services – consider if what the person is asking for are legal services

· e.g., an ok friend asking a lawyer to come to an undescribed meeting with them, does lawyer understand legal services are asked to be provided?
Considering MR 1.16(a) – mandatory decline
· Lawyer shall not represent a client if representation will result in a violation of the rules
· Key rule to consider here is conflict of interest
Organizations as Clients

· When representing an organization – the actual client is the entity in its intangible form
· Entity is owed duties – not SHs, directors, officers, employees, or agents of the entity
· Constituents of the entity can have conflicting interests with the entity
	MR 1.13(a) – Org. is the client

· (a) L employed or retained by an org. represents the org. acting through its duly authorized constituents

	NOTE

· ABA Formal Opinion 91-361 – Notes related to partnerships

· Despite the Ps being personally liable, an L representing a P’ship represents the entity, not the individual Ps
· In LPs – rules vary by state
· Some states require sharing information with LPs

· Other states consider P’s need for information depending on their involvement with P’ship


Organizations and privilege
· Two methods for determining privilege “bubble” – different models followed in different states
· “Control group” model

· “Subject matter” model

	“Control Group” Model
	“Subject Matter” Model
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	Communications between counsel and the org.’s “control group” are privileged
Control group – senior management entitled to act for the corp.
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	Communications between counsel and any internal actor related to the purpose of the provision of legal services to the org. are privileged

	NOTE

· Privilege is not the same thing as confidentiality

· L would separately be bound by confidentiality
· HOWEVER – if speaking with someone outside bubble, could later tell someone inside bubble without violating a fiduciary duty the org. as client


What constituents are entitled to information

· UPSHOT – there is no absolute A-C privilege
· Frequent situation - corp. A-C privilege can be pierce by SHs if there is good cause

	Factors to determine good cause

· (1) Number of SHs seeking information and % of stock they hold
· (2) Bona fides of the SHs

· (3) Nature of SH’s claim and if it is obviously colourable
· (4) Apparent necessity or desirability of the SHs having the information AND the availability of it from other sources
· (5) Whether, if the shareholders’ claim is of wrongful action by the corp., it is of action criminal, or illegal but not criminal, or of doubtful legality; 
· (6) Whether the communication related to past or to prospective actions
· (7) Whether the communication is of advice concerning the litigation itself

· (8) The extent to which the communication is identified versus the SHs blindly fishing
· (9) The risk of revelation of trade secrets or other information in who confidentiality the corp. has an interest for independent reasons


Interaction between lawyer and org. constituents
	MR 1.13(f) – Client identity explanation
· (f) L shall explain the identity of the client (i.e., org. as client) - WHEN - the L knows or reasonably should know the org.’s interests are adverse to those of the constituent with whom the lawyer is dealing

	NOTE

· Called “Upjohn” warning

· Explanation obligation applies to people within subject matter or control group – what triggers needing to explain is that the org.’s interests are adverse to the constituent
**

· Tricky note – just because you give an “Upjohn” warning; this does not mean A-C Priv. and confidentiality does not apply
· I.e., even when you give an “Upjohn” warning, you will still need to get informed consent to breach confidentiality to later turn the information learned over


	MR 1.13(g) – Dual representation

· L may also represent an orgs. constituents subject to the provisions of MR 1.7
· Where the org.’s consent to the dual rep. is required, should be given by: 
· (*) An appropriate official who is not the person seeking dual rep.
· (*) The SHs


· Frequent situation – Corp. constituent seeks to suppress information they told to corp. counsel concerning their own actions in belief they were speaking with their own attorney
· To demonstrate – Constituent needs to make clear they had an client relationship separate from that of the entity they represent
· (1) Constituent manifested to the L intent that the L provide them legal services independent of their representative capability
· (2) L clearly manifested consent to do so; or 
· L failed to manifest lack of consent, and the L knew or reasonably should know the person reasonably relied on the L to provide services
Reporting up v. Reporting out
· Rules structure overview
	MR 1.13 - Reporting
· (b, cl. 1) – Duty for L to act
· (b, cl. 2) – Duty to report up
· (c) – Option to report out ((d) – report out exception)
· (e) – Fired lawyer’s duty to report up
	CRPC 1.13 – Reporting
· (b, cl. 1) – Duty for L to act

· (b, cl. 2) – Duty to report up

· (c) – Prohibition against revealing confidential information inconsistent with B&P 6068(e) (note, (e)(2) exception could apply)
· (d) Option to withdraw
· (e) – Fired lawyer’s duty to report up


Duty for L to act
	MR 1.13(b) – Duty for L to act

· IF - a L for an org. knows that 
· An officer

· Employee, or

· Other person associated with the org.

· Is

· Engaged in action

· Intends to act; or 

· Refuses to act

· In a manner related to the representation 
· That is

· A violation of a legal obligation to the org.; or

· A violation of law that reasonably might be imputed to the org.
· AND, that is likely to result in substantial injury to the org.
· THEN – L shall proceed as is reasonably necessary in the best interest of the org.

	Breakdown
· IF - L knows that 

· Actor

· Is

· Planning to take / taking / refusing to take action

· Related to the representation
· That is

· Violation of actor’s legal obligation to org.
· Violation that might be imputed to org.
· AND, that is likely to substantially injure the org.
· THEN – L shall proceed as reasonably necessary in the best interest of the org.


Duty to report up

	MR 1.13(b) – Duty to report up

· L shall refer the matter to: 
· The higher authority in the org.
· (If warranted) the highest authority that can act on behalf of the org. as determined by applicable law
· UNLESS – L reasonably believes it is not necessary in the best interest or the org.


Reporting out
	MR 1.13(c) – Option to report out

· IF - 
· After reporting up
· The highest authority that can act on behalf of the org.
· Insists upon taking action

· Fails to address in a timely and appropriate manner, or

· Refuses to act
· Such that there is a clearly a violation of law

· AND – 
· The L reasonably believes the violation is reasonably certain to result in substantial injury to the org.
· THEN – 

· The L may:

· Reveal information related to the rep.
· Whether or not Rule 1.6 permits such disclosure
· But only if and to the extent the L reasonably believes necessary to prevent substantial injury to the org.
EXCEPTION – MR1.13(d)
· Option to report out shall not apply w/r/t information relating to:
· A L’s rep. of an org. to investigate an alleged violation of law, or

· A L defending the org. or an org. constituent against a claim arising out of an alleged violation of law

	NOTE – this rule is may – no requirement to report out


	CRPC 1.13(d) – Option to withdraw

· IF - 
· After reporting up

· The highest authority that can act on behalf of the org.

· Insists upon taking action

· Fails to address in a timely and appropriate manner, or

· Refuses to act

· Such that there is a clearly a violation of law

· THEN – 

· The L shall continue to proceed as is reasonably necessary in the best lawful interest of the org.

· The L’s response may include the L’s right, and where appropriate, duty to resign or withdraw in accordance with MR 1.16


Fired lawyer’s duty to report up

	MR 1.13(e) – Fired L’s duty to report up

· A L who: 
· Reasonably believes it has been discharged because of the L’s actions in reporting, or
· Withdrew

· Shall proceed as the L reasonably believes necessary to assure the org.’s highest authority is informed of the L’s discharge or withdrawal


Competence
Competence Rules
	MR 1.1 – Competence
· Lawyer shall provide competent representation
· Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary

	COMMENTS

· [8] To maintain knowledge and skill, a lawyer should keep abreast of changes in the law and its practice including the benefits and risks associated with relevant technology


	MR 1.3 – Diligence

· Lawyer shall act with reasonable diligence and promptness in representing a client

	COMMENTS

· Relates to lawyer controlling workload
· Procrastination is the sin – procrastination hurts the client’s case (think SoL issues); erodes confidence in legal service providers

	INTERCONNECTED RULES

· Professional courtesy – relates to MR 1.2 – Decision making authority & MR 1.4 – Communication

· MR 1.3, cmt [1] – L is not bound to “press for every advantage that might be realized” – i.e., where client says do not grant deadline extension, L is not obligated to follow directive – L can grant professional courtesies to opposing counsel


	MR 1.8(h)(1) – Waiving / settling competence
· (1) Lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice

· (*) UNLESS the client is independently represented in making the agreement
CRPC 1.8.8 – Waiving settling competence
· (a) Lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice (full stop)
· (*) No waiver option under Cal. rules

	COMMENTS
· Does not limit the lawyer’s ability to arbitrate claims

· Does not limit the lawyer’s ability to set up as a limited liability company


	MR 1.8(h)(2) / CRPC 1.8.8 – Settling competence (no difference between MR and CRPC)
· (2) Lawyer shall not settle a claim or potential claim with a client or former client for malpractice

· (*) UNLESS the person
· (*) is represented; or 
· (*) at least advised in writing of the desirability of getting outside counsel and given the chance to do so


	MR 2.1 – Advisor
· In representing a client, Lawyer shall:
· Exercise independent professional judgement; and 

· Render candid advice

· In rendering advice, Lawyer may refer to:

· The law

· Other considerations – moral, economic, social, and political – relevant to the client’s situation

	COMMENT
· [5] When you should open your mouth
· Lawyer has not obligation to investigate a client’s affairs or give advice the client has indicated is unwanted
· HOWEVER – lawyer may initiate advice when doing so appears to be in the client’s interest

· Lawyer is not expected to give advice until asked 
· HOWEVER - if client proposes a course of action likely to result in adverse consequences, MR 1.4 may require the lawyer to offer advice.

· If a matter is likely to involve litigation – MR 1.4 may require informing on the various types of dispute resolution that are reasonable alternatives to litigation


Competence Substantive Notes
· Competence does not mean you need to be an expert before taking on a case – there is a first time for everything
· Consider – it is possible to do research; ask questions of experience friends
Standard for competence

· The standard for competence is ineffective assistance of counsel (carryover from criminal) – i.e., the attorney is so bad the adversarial process doesn’t appropriately function

· e.g., if lawyer falls asleep during trial, this is not sufficient to demonstrate incompetence – would also need to show client was provided bad assistance by sleeping lawyer
Difference between competence and diligence

· Competence is more about knowledge, ability, and appropriate pursuit of client interests

· Diligence is more about timing, i.e., “promptness”

· HOWEVER – see that if you are not diligent, this is also incompetent

**
· Example – missed deadline

· Meeting the deadline speaks to diligence
· Doing things well within the deadline speaks to competence
Communication

Communication Rules

	MR 1.0(e) / CRPC 1.0.1(e) – Informed consent
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“Informed Consent” denotes:

e “The agreement by a person
- to a proposed course of conduct

e after the lawyer has communicated
adequate

- information and

- explanation

about

- the material risks of and

- reasonably available alternates to
the proposed course of conduct.”

CRPC 1.0.1(e)

“Informed consent means

e “A person’s agreement
- to a proposed course of conduct

e after the lawyer has
communicated and explained
(i) the relevant circumstances and
(i) the material risks,

» including any actual and
reasonably foreseeable adverse
consequences of the proposed
course of conduct.”
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	NOTES

· Informed consent means lawyer cannot just explain why their idea is a good idea 

· Lawyer needs to take the next step to explain why their idea is potentially not a good idea
· Client needs to understand limits & what those limits mean


	MR 1.2(a) – Scope of Representation and Allocation of Authority Between Client and Law

· (a) Lawyer shall abide by a client’s decisions concerning the objectives of representation
· As required by MR 1.4, lawyer shall consult with the client as to the means of pursing the objectives

· Lawyer may act as is impliedly authorized to carry out the representation
· Civil – lawyer shall abide by client’s decision to settle
· Criminal – lawyer shall abide by client’s decision, after appropriate consultation, to enter a plea, waive jury trial and testify

	COMMENTS
· [2] L / C Disagreement – no framework for how to resolve – “Rule does not prescribe how such disagreements are to be resolved”

· Where efforts are unavailing, L may withdraw (MR 1.16(b)(4)) / client could discharge lawyer (MR 1.16(a)(3)) 

	NOTES

· Client deciding about objectives of representation requires MR 1.4 communication

	INTERCONNECTED RULES

· Settlement offers
· MR 1.4, cmt [1] – L must promptly inform client of settlements

· CRPC 1.4.1 – L must let client know if an offer has been made




	NOTE – Interconnection of rules

· Rule is communication based; frequently comes up with confidentiality

· If criminal conduct has already started, lawyer should not further assist and withdraw consistent with MR 1.16 / CRPC 1.16

	MR 1.2(d) – Scope of Representation; Criminal or Fraudulent Conduct
· (d) Two parts:
· PROHIBITED - Lawyer shall not: 
· (*) Counsel client to engage, or (*) Assist a client
· In conduct the lawyer knows is criminal or fraudulent
· In conduct that is a violation of any law, rule or ruling of a tribunal (CRPC only)
· ALLOWED – Lawyer may:
· Discuss legal consequences of any proposed course of conduct
· Counsel or assist client to make a good faith effort to determine the validity, scope, meaning, or application of the law

	COMMENTS
· Under ALLOWED, discussion of consequences does not mean “recommending” means to “get away” with conduct


	MR 1.4 – Communication
· (a) Lawyer shall:
· (1) Promptly inform the client of any decision or circumstances w/r/t which the client’s informed consent* is required
· (2) Consult with the client about the means by which the client’s objectives are to be accomplished

· (3) Keep the client reasonably informed about the status of the matter

· (4) Promptly company with reasonable requests for information

· (5) Consult with the client where client wants action the Rules prohibit
· (b) Lawyer shall explain things in a way to permit the client to make informed decisions regarding representation

	COMMENTS
· Civil litigation settlements – lawyer is required to tell client unless client and lawyer have agreed on guard rails (see MR 1.2(a) impliedly authorized actions)
· Updates – lawyer should endeavor to proactively communicate such that client doesn’t need to ask for updates
· Standard for reasonably informed – “reasonable adult standard;” what is actually said is situation dependent, where there is more prep. time, lawyer can better communicate to client (e.g., in trial very little is required)
· Withholding information – lawyer can withhold information for a reasonable amount of time where telling client would harm their mental health

	NOTES

· Communication rule has two parts:
· (a) Enumeration of certain communication situations

· (b) Catch all related to all other situations

· In the absence of a “shall” requirement, lawyer still needs to speak to client such that client could make an informed decision.
· In thinking about MR 1.4 – consider split between “informed consent” v. “informed decisions”

· For MR 1.4(b) – to explain things so the client can make an informed decision, lawyer must understand the client so they can explain important tangential items
· e.g., if you are dealing with someone from Alpharetta negotiating with the Japanese, you may need to assess the Alpharetta person’s ability to appreciate an understand the cultural difference to advise them on approach 


Communication Rules & Insurance

	CRPC 1.4.2 – Disclosure of Pro. Liability Insurance

· (*) Lawyer must inform the client in writing if the lawyer lacks professional liability insurance
· (a) If no insurance at outset – inform at the time of engagement
· (b) If lawyer loses insurance – should inform within 30 days of learning they lost it
· (c) EXCEPTIONS – No disclosure required where:
· (1) Services won’t take more than 4 hrs. – if they do, need to inform
· (2) Lawyer is employed by gov’t or in-house counsel and is working in that capacity

· (3) Lawyer is rendering legal services in an emergency to avoid client prejudice

· (4) Lawyer has previously advised the client they lack insurance


Communication & persons with diminished capacity

	MR 1.14 – Clients with diminished capacity (NOTE – no CRPC equivalent)

	· (a) For clients with diminished capacity to make adequately considered decisions connected to the representation, Lawyer shall – as far as reasonably possible – maintain a normal client-lawyer relationship with client
· Diminished capacity – minority, mental impairment, etc.
· (b) Where lawyer (i) reasonably believes the client has diminished capacity, (ii) is at risk of substantial physical, financial, or other harm unless action is taken; and (iii) cannot adequately act in its own interests, lawyer may:
· Take reasonably necessary protective action in the client’s interest, such as:

· Consulting with individuals or entities that have the ability to take protective action

· Seek the appointment of a guardian ad litem, conservator, or guardian

· (c) Information relating to the representation of a client with diminished capacity is protected by MR 1.6

· When acting under MR 1.14(b), lawyer is impliedly authorized under MR 1.6(a) to reveal information about the client

· What is revealed should be limited only to extent reasonably necessary to protect the client’s interest

	NOTE

· No CRPC equivalent as CRPC is fanatic about not breaking A-C privilege


Joe Umberto – Troubled Youth
Joe, 14 year old, involved in robbery and assault with a deadly weapon. Joe’s parents are minimally involved enough to pay, but do not have a great relationship with Joe. A doctor you trust tells you Joe is troubled and would benefit from psychological counseling. Joe is found guilty. Prosecutor wants to push for detention in a facility without psychological counseling; however, judge gives the option of an in-patient counseling center. You talk to Joe, and he says, “I don’t like talking to people and I do not care what happens to me.”
· Formation of client relationship – in talking to parents about fees, must make clear that you represent Joe, not them.
· Advising Joe – MR 2.1 allows you to bring in other considerations apart from the law. If under MR 1.14(b), you feel Joe has diminished capacity due to being 14, is at risk of substantial harm by not getting treatment, and cannot act to adequately protect his own interests, you could choose to push for facility with counseling. 
· However – per, MR 1.14(a) you need to try to maintain as normal a client relationship as possible. As such, keep in mind MR 1.2(a) concerning decisions related to the representation and try to get Joe to arrive at the facility with psychological counseling on his own. 
· Brining in parents for help – remember MR 1.6 and confidentiality. You should try to get Joe to give informed consent to break confidentiality (MR 1.6(a)). 
· [IN STUDYING, CONSIDER EXCEPTIONS IN (B) TO CONFIDENTIALITY]
Communication, Competence, & Decision Making with clients
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	Lawyer controlled decisions
	Subject to consultation / negotiation
	Client controlled decisions

	Actions impliedly authorized to carry out the representation (MR 1.2(a))
· NOTE – action is not impliedly authorized if client has expressly rejected it

· e.g., client says sue, L can serve process by whatever means they want
Mandatory or permissive withdrawal (MR 1.16)

Refusal to violate disciplinary rules or other law (MR 1.2(d), 3.1, 3.3, 8.4(a)) 

· NOTE - MR 1.4(a)(5) requires consultation if client seeks unlawful assistance
	Almost everything
L and C shall consult as to the means for pursuing client objectives (MR 1.2(a))

Consider L as advisor and non-law factors when consulting (MR 2.1)
	Objectives of representation (MR 1.2(a))
Decision to settle a civil case (MR 1.2(a))

· CRPC 1.4.1 – L must let client know if an offer has been made

After appropriate consultation, the following decisions in a criminal case (MR 1.2(a)):
· Entering a plea

· Waiving jury trial

· Testifying

Discharging the attorney (MR 1.16(a)(3))

	L / C Disagreement 

· MR 1.2, cmt [2] - no framework for how to resolve – “Rule does not prescribe how such disagreements are to be resolved”

· Where efforts are unavailing, L may withdraw (MR 1.16(b)(4)) / client could discharge lawyer (MR 1.16(a)(3))


McCoy v. La. (Supreme Court, 2018)

· Two people are killed in La. McCoy is found several days later in Idaho, extradited to La. McCoy cannot agree with his lawyer, English, about representation. McCoy wants to (a) avoid homicide conviction; (b) avoid death penalty; (c) avoid admitting guilt. Because evidence was so bad, English thinks (a) he can’t avoid conviction; (c) should admit guilt in order to (b) avoid death penalty. 
· At trial English maintains throughout that McCoy did it – in closing at liability phase, even went as far as to say, “take burden off prosecution.” McCoy testified at trial and maintained his innocents. Jury returned death penalty.
· ISSUE (at Supreme Court) – is it unconstitutional to allow defense counsel to concede guilt over the defendant’s unambiguous objections?
· HELD – yes, violation of 6th amendment rights to counsel. 6th amendment guarantees right to assistance of counsel; not that counsel should completely take over all decisions in the case.
· REASONING Breakout on split of authority in making decisions

· Decision of client – plead guilty, waive jury, testify, appeal. Autonomy to decide the objective of asserting innocence in defense strategy is included here. 
· Decision of attorney – trial management, e.g., what arguments to pursue within client objectives, what evidentiary objectives to raise, what agreements to conclude related to admission of evidence.
Client ceding decision making to lawyer
· Situation – client looks to the lawyer for advice. Directly says “I will follow what ever you think I should do.”
· Implicated rules 
· MR 1.2(a) Abiding by client decision making
· MR 1.4(b) Explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation
· MR 2.1 Advising with independent judgement and candid advice on the law and other considerations (moral, ethical, social, & political), but not giving advice unless asked for it.
· Response – tell client, “I am not you. You need to make your own decision; however, here is what I think you should consider.” 
· In telling client what to consider, the legal and non-legal ramifications should be explained to the extent reasonably necessary such that the client can make an informed decision, MR 1.4(b), MR 2.1. 
· The attorney’s experience is helpful as past situations can help inform the client of what they should be prepared for. 
Confidentiality

· Section includes three separate topics:
· Professional responsibility rules

· A-C privilege

· Work product doctrine

· Big picture point – confidentiality is not limited to privileged communications or work product

· All information relating to the representation of the client is covered. 

· This even includes information publicly available from other sources.
[image: image7.png]Work
i l Product





Confidentiality 

Headline rules

· UPSHOT – Cal. has fewer exceptions to confidentiality than MRs

· MRs include “implied authorization” that Cal. does not 

· Cal. rules are focused on lawyer and client discussing before confidential information is revealed
Cal. Confidentiality
	B&P 6068 – Duties of attorney

It is the duty of an attorney to do all of the following:
· (e)(1) Maintain inviolate the confidence, and at every peril to itself to preserve the secrets, of its client
· (e)(2) Attorney may, but is not required to reveal confidential information related to client representation to the extent the attorney 
· Reasonably believes disclosure is necessary to prevent:
· (*) A criminal act

· (*) That the attorney reasonably believes

· (*) Is likely to result in either of the following to an individual

· Death
· Substantial bodily harm

	NOTES

· Inviolate – free or safe from injury or violation; use speaks to how high duty to maintain confidence is


	CRPC 1.6 – Confidential Information of a client

· (a) Lawyer shall not reveal information protected from disclosure by B&P § 6068(e)(1) UNLESS:

· (*) Client gives informed consent

· (**) Para. (b) allows it

· (b) A lawyer may, but is not required to, reveal information protected by B&P § 6068(e)(1) to the extent the lawyer – 

· Reasonably believes the disclosure is necessary to prevent
· (*) A criminal act 

· (*) That the lawyer reasonably believes 
· (*) Is likely to result in either of the following to an individual

· Death 

· Substantial bodily harm
· (c) Before revealing information from B&P § 6068(e)(1), a lawyer should, if reasonable – 

· (1) Make a good faith effort to persuade the client 

· (i) Not to commit / continue the criminal act; 

· (ii) Pursue a course a conduct that will prevent the threatened death or substantial bodily harm; OR 
· Both (i) and (ii)

· (2) Inform the client they are going to reveal the information

· (d) Lawyer’s disclosure of information protected by § 6068(e)(1) must be no more than necessary to prevent the criminal act given the information known to the lawyer at the time of the disclosure. 

· (e) A lawyer who does not reveal information permitted by para. (b) does not violate this rule


MRs Confidentiality

	MR 1.6 – Confidentiality of information
· (a) Lawyer shall not reveal information relating to the representation of a client UNLESS:

· (*) Client gives informed consent

· (**) Disclosure is impliedly authorized in order to carry out the representation (not in CRPC)
· (***) Disclosure is permitted by para. (b)

· (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

· (1) to prevent reasonably certain death or substantial bodily harm

· (2) to prevent the client from – 

· (*) Committing a crime or fraud

· (**) that is reasonably certain to result in substantial injury to the financial interests or property of another; AND

· (***) in furtherance of which the client has used or is using the lawyer’s services

· (3) to prevent, mitigate, or rectify substantial injury to the financial interests or property of another –

· (*) that is reasonably certain to result / has resulted from the client’s commission of a crime or fraud 

· (**) in furtherance of which the client has used or is using the lawyer’s services

· (4) to secure legal advice about the lawyer’s compliance with these Rules

· (5) To establish a claim or defense on behalf of the lawyer in –

· (*) a controversy between the lawyer and client

· (**) a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved

· (***) response to allegations in any proceeding concerning the lawyer’s representation of the client

· (6) to comply with other law or a court order

· (7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm 
· BUT only if the revealed information would not compromise the A-C privilege or otherwise prejudice the client
· (c) Lawyer shall make reasonable efforts to prevent inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client

	COMMENTS

· [4] Applies to both actual discussion and theoretical discussion that would make client identity reasonably discoverable – hypos are ok so long as they are not obvious

	NOTES

· What does “impliedly authorized” mean?
· Allows for lawyer to gain a sense of client over time and make decisions based on what lawyer believes are in and out of bounds
· Gives leeway for lawyer to use things gathered in answering discovery requests / submitting motions


Situations and explanations
· You go for drinks with two friends from law school. You start talking about current clients. Without mentioning names, you describe the problems the client is having and the problems the client is giving you. Confidentiality violation?
· CRPC 1.6
· Arguably yes. CRPC 1.6(a) incorporates § 6068(e)(1) – duty of lawyer to maintain inviolate, and at every peril to itself to preserve the secrets, of its client – which is so broad it is hard not to violate it. It is better that you did not use names; however, without informed consent this is likely still a violation.
· MR 1.6
· Also arguably yes. MR 1.6 does give more leeway to lawyer; however, still includes headline rule about not revealing information relating to representation without informed consent from the client.
· Your client confesses to you only about a murder. Wrong man is about to be executed. Can you break confidence?
· Multiple choice answer – not without informed consent from the client. Remember Alton Brown video from first day of class.
· Essay answer - The CRPC 1.6(b) / MR 1.6(b) exception allows (but does not require) breaking confidence only where (i) disclosure is necessary to prevent a criminal act; (ii) that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to an individual. CRPC 1.6(b) also requires meeting CRPC 1.6(c). CRPC 1.6(c)(1) requires trying to persuade the client otherwise and 1.6(c)(2) requires telling the client of the lawyer’s ability to break confidence. 
· Arguably, the execution is an unjustified murder (i.e., a criminal act that will result in death) because the convicted person is innocent. Under CRPC 1.6(c), you should likely talk to your client and tell them to confess first. Only if they are unwilling to, could you choose to reveal the information. If you do reveal, CRPC 1.6(d) limits how much information you can reveal to bare minimum necessary to stop the harm.
· Pre-conduct discussion – Longtime client calls and says he is planning a robbery for the following week. Tells you to be ready to get him out of jail and defend him in a criminal case.

· CRPC focused analysis - You may break confidence. 

· The robbery is arguably a crime that you could reasonable believe will result in death or SBI to an individual, CRPC 1.6(b). As such, you may but are not required to break confidence.
· If you decide to break confidence, CRPC 1.6(c) imposes two obligations: (1) attempt to talk the client out of it, or, at minimum, persuade them to use a course of action that won’t result in death or SBI, e.g., if client tells you they are planning to be armed, you could suggest that if they are going to continue, that they no be armed; (2) explaining to the client you can break confidence with this information.
· Finally, CPRC 1.6(d) only allows revealing enough information to stop the crime. You may not need to give the name of the client. If you were to report, it may be enough to simply tell the authorities the location and time so they can have increased security. 

· MR focused analysis – essentially the same. Notes that the MRs also include an exception to prevent substantial injury to the financial interest or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services.
Stages of the client relationship
	MR 1.9(c) – Duties to former clients

· (c) A lawyer / a lawyer’s present or former firm who has represented a client in a matter shall not thereafter:

· (1) use information related to the representation to the disadvantage of the former client

· EXCEPT – as the rules permit / require with respect to a [current] client OR when the information has become generally known

· (2) reveal information relating to the representation except as these rules permit / require with respect to a [current] client

	NOTE

· Applies only to information actually acquiring during past representation 
· If the lawyer was working for one firm, then moved, it can use newly acquired information to the disadvantage of the former firm client
· Example – COPRAC 2016-195 – Lawyer represents Hedge Fund Manager in suit against investors for fraud, has nothing to do with drinking. Several years later after relationship has ended, Hedge Fund Manager is arrested for drunk driving. Lawyer posts on FB stating “Drinking and driving is irresponsible.”
· HELD – Lawyer owed no duty to Hedge Fund Manager as drinking and driving bore no relationship to information the Lawyer learned about Hedge Fund Manager during the course of their previous representation. 
· However – had lawyer learned Hedge Fund Manager had a drinking problem during his earlier representation, Lawyer would have a duty of loyalty and confidentiality to avoid posting.


	MR 1.18 – Duties to prospective clients

· (b) Even when no client-lawyer relationship ensues, lawyer who has learned information from a prospective client shall not use or reveal that information 

· EXCEPT - as MR 1.9 would permit with respect to information of a former client

	NOTE

· Duty of confidentiality for prospective clients is the same as for former clients under MR 1.9. 
· The MR 1.9(c) former client rules cite the current client rules, i.e., MR 1.6. 
· THUS - the only exceptions are the MR 1.6(b) exceptions.


Summary – Stages of the client relationship
	Stage of client relationship
	Rules that relate to stage

	Prospective clients
	· MR 1.18(b) – even when no client lawyer relationship ensures, a lawyer who has learned information from a prospective client shall not use or reveal that information except as Rule 1.9 would permit

	Current clients
	· MR 1.6 – info cannot be revealed
· MR 1.8(b) – info cannot be used to the disadvantage of client

	Former clients
	· MR 1.9(c) – Lawyer may not:

· (1) use information . . . to the disadvantage of the former client except

· As the rules would permit w/ respect to a client

· When the information has become generally known

· (2) reveal information . . . except as these Rules would permit or require with respect to a client


Confidentiality – Inadvertently transmitted writings (technology)
	NOTE – Privilege is waived where the holder of privileged information without coercion:
· (1) Discloses a significant part of the communication

· (2) Consents to disclosure

· Discovery is considered coercion

	CRPC 4.4 – Duties concerning inadvertently transmitted writings

· Where - 
· It is reasonably apparent to a lawyer who receives a writing relating to a lawyer’s representation of a client
· That the writing was inadvertently sent or produced; and 
· The lawyer knows or reasonable should know that the writing is
· Privileged; or 
· Subject to the work product doctrine
· The lawyer shall:
· (a) Refrain from examining the writing any more than is necessary to determine that it is:
· Privileged; or 
· Subject to the work product doctrine

· (b) Promptly notify the sender

	MR 4.4(b) – Duties upon receipt of inadvertent disclosure
· Same as CRPC – HOWEVER – not limited to privileged information of work product.

· All inadvertently sent material

	RICO v. Mitsubishi – guidance on what to do with inadvertently disclosed writings
· (1) Lawyer should not read any more closely than necessary to ascertain the documents substance

· (2) Lawyer should: 

· (i) return the writing
· (ii) seek to reach agreement with the sender regarding disposition of the writing; or

· (iii) seek guidance from a tribunal

	NOTE

· MR 1.6(c) calls for “reasonable” measures to avoid accidents
· MR 5.3(b) obligates attorney to ensure non-attorney staff follow confidentiality rules

· IF - attorney fails to take reasonable efforts, could result in an ethics violation
· Examples – use a VPN, make sure cloud is encrypted, etc.


RICO v. Mitsubishi (Cal. 2010) – Inadvertently received work product
· A Mitsubishi Montero rolled over while on a Cal. freeway. Plaintiffs sued Mitsubishi and Caltrans. Defense counsel had an initial strategy session where a paralegal took notes on a computer summarizing dialogue from the day. Lead defense counsel later printed the only hard copy of the notes and annotated them. The document was not labeled as confidential / work product.
· At a deposition the defense took, plaintiff counsel ended up with the copy of the annotated notes. Plaintiff counsel admitted that after reading for one or two minutes they knew it was work product. Plaintiff counsel took their own notes, made duplicates, and passed them to other plaintiff counsel and plaintiff’s experts. Plaintiff counsel then used the notes to ask questions of a defense expert during a deposition. 
· HELD

· (1) Documents are clearly a tangible thing produced in anticipation of litigation – i.e., work product.
· (2) Because it was work product and clearly inadvertently disclosed, Plaintiff’s counsel failed to follow the rules with his conduct in making his own notes, copying, and distributing.
· RESULT – Plaintiff’s counsel and experts should be disqualified because of counsel’s conduct with the materials – it clearly prejudices defendant’s case. However, in a less egregious case, if plaintiff’s counsel actually followed the rules, there is not grounds for dismissal.
· POLICY

· This rule is necessary, especially today where discovery covers a massive number of documents
· Any contrary rule where the inadvertently disclosed documents would be usable would severely disrupt discovery and grind discovery to a halt due to review and re-review. 
Aerojet-General Corp. v. Transport Indemnity Insurance (Cal. 1993) – Inadvertently received non-work product; non-A-C privilege information
· Aerojet’s insurance broker sent a document package to their lawyers. The package included a defense counsel memo revealing the existence of a witness that Aerojet’s lawyers deposed. It was never determined how the document found its way into the package.
· HELD

· (1) Document related to the existence and identification of a witness was not privileged or work product.

· (2) Because plaintiff counsel was blameless in the acquisition of the information and because of (1), plaintiff counsel could use the document. 
Mining for Metadata

· Official duty to protect confidential information rests with attorney who owes obligation to client.
· HOWEVER – consider that the metadata may be considered work product.

· If it is work product, CRPC 4.4 requires the receiving attorney to notify the opposing party 
Confidentiality – Connecting Rules
· Assume Chem. Co. wants you to avoid noting details about an environmental liability in a piece of property they are selling. Environmental liability will decrease property value but is non-toxic. 

· MRs
· MR 1.6(a) would allow you to disclose this information if you wanted to, i.e., it falls under MR 1.6(b)(2) related to preventing fraud reasonably certain to harm the financial interest of another from something the client has used your services for. 

· Further, 1.2(d) prohibits the lawyer from assisting the client engage in fraud. As such, since the conduct would violate the rules, MR 1.16(a) calls for mandatory withdrawal from the representation. 

· CRPC
· Disclosure would not be allowed under CRPC 1.6(a) because CRPC 1.6(b) would not permit it as you do not believe death or SBI is likely to result.

· CRPC 8.4(c) prohibits the attorney generally from engaging in conduct that is fraudulent like this is here. As such, CPRC 1.16 would again allow the lawyer to withdraw. 

· Per CRPC 1.16(d), lawyer is required to ensure client is not prejudiced by the withdrawal.

COPRAC – Rock & a Hard Place

· Situation – Attorney starts a case for a Corp. against Competitor. During discovery, Attorney learns Corp. knows case has no basis. Corp. is just attempting to tie up Competitor’s time and funds. 
· Per CRPC 1.16(b)(6), Attorney first attempts to get Corp. to consent to withdrawal. Corp. refuses to consent. 
· Per CPRC 1.16(a)(1), Attorney has to withdraw; however, permission of the tribunal is required under, and under CRPC 1.16(c) the lawyer is required to wait for permission prior to withdrawing. 
· As such, Attorney drafts a motion to withdraw. 

· Court refuses to grant the motion to withdraw without specific information on why withdrawal is necessary. 
· HELD – Attorney is stuck. Attorney cannot disobey the court order, i.e., withdraw without permission. Also, cannot break client confidence protected by B&P 6068(e)(1). 
· Attorney’s two best options – (1) get client to consent to the termination of representation; (2) petition the Ct. App. for an interlocutory appeal of the trial court’s decision to preclude withdrawal without more information.
· Attorney should make sure all avenues are explored prior to disclosing any confidential client information – like all, all information.  
Attorney-client privilege
· Attorney-client privilege - may be invoked with respect to:

· (1) A communication

· (2) made between privileged persons

· (3) in confidence

· (4) for the purposes of obtaining or providing legal assistance for the client.

	What qualifies as a communication?
	Expression by which a privileged person conveys information to another privileged person

· Oral communication

· Document or other record

	Who qualifies as a privileged person?
	Not just limited to lawyer and client:

· Client (including a prospective client)

· The client’s lawyer

· Agents of either who facilitate communication between them (e.g., an interpreter)

· Agents of the lawyer who facilitate representation (e.g., a paralegal)

	What does in confidence mean?
	A communication is in confidence IF:

· at the time and in the circumstances, the communicating person reasonably believes that no one will learn the contents of the communication except: 

· The privileged person; OR

· Another person with whom communications are protected under a similar privilege

	What does purpose of providing or obtaining legal assistance mean? 
	A communication is for this purpose IF it is made to assist a person:

· (1) who is a lawyer or who the client reasonably believes to be a lawyer

· (2) whom the client consults for the purpose of obtaining legal assistance

	How long does the attorney client privilege last?
	Valid unless waived 
· The A-C privilege may be invoked at any time during or after termination of the relationship between client or prospective clients and a lawyer.
· Continues even after the client’s death


· What could cause a communication between two privileged persons to lose its privilege?

· Talking about something in public – violates confidence. 

· Talking about something other than a legal matter – violates purpose of obtaining or providing legal advice.

· E.g., if an attorney serves a dual role as lawyer and general business partner, then their communications in the capacity as business partner are not privileged.

· The burden rests with the party invoking the privilege to establish a “foundation” for it

· This means demonstrate the four criteria listed above

A-C privilege exceptions
	Waiver of privilege
	Exceptions to privilege

	· Client chooses to reveal communications

· Lawyer reveals with client consent
· Lawyer reveals w/o client consent

· Will result in breach of fiduciary duty & bar discipline
	No privilege IF:

· Crime, fraud exception – Client uses lawyer’s services to enable or aid in the commission of a crime or fraud

· Death or SBI - Lawyer reasonable believes disclosure is

· Necessary to prevent a criminal act

· That will result in either of the following to an individual:

· Death
· SBI

· Lawyer self-defense - Attorney self-defense – i.e., defending malpractice suit


Privilege exception examples
Breaking Bad, Saul & prison stand in
· Conversation about person who will go to prison for someone else. Conversation is not privileged because it relates to using Saul’s services to commit a crime. 
A-C privilege v. confidentiality

	Confidentiality
	Privilege

	· Principle of legal ethics, i.e., MR 1.6
	· Rule of evidence relating to admissibility of information before a court or tribunal

	Compare

· Evidentiary privilege is more narrow than duty of confidentiality

· Confidentiality – applies at all times and in all circumstances

· Requires lawyer to remain silent or refrain from using confidential information in a manner that would harm the client

· Evidentiary privilege – applies only to after-the-fact disclosure in a formal proceeding

Scope

· Confidentiality – MR encompasses communications and anything lawyer learns during the course of representation

· Privilege – encompasses communications and observations that are made as a result of protected communications


Work product doctrine

	Scope
	Documents and tangible things prepared in anticipation of litigation are not discoverable
· Includes items by a party’s attorney, consultants, etc.

	Exceptions
	May be discoverable IF:
· Information was otherwise discoverable

· The party can show it

· (i) Has a substantial need for the materials to prepare its case; AND

· (ii) Cannot, without undue hardship, obtain their substantial equivalent by other means

Exception examples

· Attorney’s interview notes with a witness who died

	Outside scope
	Things created and out in the world pre-litigation
· e.g., contracts, tax returns. meeting summaries, etc.


Conflict of Interest

	Big Picture – lawyer has a fiduciary duty of loyalty to their client
· Conflicts can tempt or pressure attorneys to deviate from their client’s best interests

· Hence – the Rules mandate the avoidance of conflicts
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 Enforcing the conflict rules

· Self-policing – see MR 1.16(a), L shall not rep. a client / withdraw if rep. has started where rep. results in violation of rules
· DQ by the court – frequently results in loss of right to fees (i.e., no future fees and potential to disgorge fees already earned)
· Civil liability – could result in malpractice or breach of fiduciary duty
· NOTE – your malpractice insurer will require a conflict check system

· Bar discipline – see 8.4 related to violation of the rules
Headline rule
	MR 1.7(a) – Prohibition against concurrent conflict of interest (CRPC 1.7(a), (b) is materially the same)

	Mandate
	A L shall not represent a client if the representation involves a concurrent conflict of interest

	Defining conflict
	Concurrent conflict of interest exists if:

· (1) The rep. of one client will be directly adverse to another client; OR

· (2) There is a significant risk that the rep. of one or more clients will be materially limited by the lawyer’s responsibilities to: 

· (*) another client, 

· (*) a former client,

· (*) a third person, or

· (*) a personal interest of the lawyer

	NOTES

· Direct adversity = more broad than you might think
· No just plaintiff and defendant or two parties to a transaction, also includes adverse witnesses

· e.g., if Client A is in a car wreck and Client B is a witness, L does not want to vigorously cross examine Client B

· Does not prevent two sides of a transaction; however, special considerations apply
· Materially limited – to apply 1.7, the material limitation should be concretely defined


Waiving / notifying of conflict requirements
	MR 1.7(b) – Waiving concurrent conflicts (CRPC 1.7(d) is materially the same)
· A L may rep. a client where there is a concurrent conflict IF:
· (1) L reasonably believes they will be able to provide competent and diligent representation to each affected client
· (2) Rep. is not prohibited by law
· (3) Rep. does not involve the assertion of claims by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
· (4) Each affected client gives informed consent, confirmed in writing

	Short hand – MR 1.7(b)

· L may rep. a client where there is a concurrent conflict IF:

· (1) L reasonably believes it can rep. both with competence and diligence
· (2) No prohibition by law

· (3) Not one against the other in the same litigation

· (4) Each affected client gives informed consent, confirmed in writing

	NOTES

· (b)(2) almost never comes up – very rare circumstances
· (b)(3) Same litigation limitation – this does not capture transactional settings where L represents both a buyer and seller


	(CRPC Only) CRPC 1.7(c) – Additional California required disclosure

	· Even when a significant risk is not present
· A lawyer shall not rep. a client:
· Without compliance with the MR 1.7(b)(1)-(3) requirements; and

· Without written disclosure of the relationship to the client
· Where:

· (1) L has (or knows another L in their firm has) one of the following categories of relationships with or responsibilities to a party or witness in the same matter:
· Legal
· Business

· Financial 

· Professional; or 

· Personal

· (2) L knows (or reasonable should know) that another party’s L is:
· A spouse, parent, child, or sibling of the L

· Lives with the L

· Is a client of the L (or another L in their firm); or
· Has an intimate personal relationship with the L

	NOTE

· CRPC 1.7(c)(2) includes close friendships, especially where the parties are likely to see  each other socially


Specific conflict rules
	MR 1.8(a) – Transactions with client
· Lawyer shall not: 
· Enter into a business transaction with a client; or 
· Knowingly acquire an . . . interest adverse to a client 
· UNLESS all of the following are met:

· (1) The transaction and terms on which the lawyer acquires its interest: 
· (*) Are fair and reasonable to the client; AND 
· (*) Are fully disclosed and transmitted in writing in a manner understandable by the client

· (2) The client is advised in writing of the desirability and is given a reasonable opportunity to seek the advice of independent legal counsel

· (3) The client gives informed consent, in writing signed by the client, specifying
· (*) Essential terms
· (*) Lawyer’s role in the transaction (including if the lawyer is representing the client)


	MR 1.8(b) – Use of information relating to the representation
· L shall not
· Use information relating to representation of a client

· To the disadvantage of the client

· UNLESS the client gives informed consent (except as permitted or required by the Rules)


	Other specific conflict rules – MR & CRPC Comparison

	MR
	CRPC

	· (c) Gifts from client (including testamentary gifts)
· (d) Media rights

· (e) Gifts or loans to client

· (f) Non-client payors

· (g) Aggregate settlements

· (h) Limiting pro. liability to clients

· (i) Acquiring the litigation rights

· (j) Sex with clients
	· 1.8.3 Gifts from client (including testamentary gifts)
· [No rule related to media rights]
· 1.8.5 Gifts or loans to client
· 1.8.6 Non-client payors

· 1.8.7 Aggregate settlements

· 1.8.8 Limiting pro. liability to clients

· 1.8.9 Acquiring the litigation rights

· 1.8.10 Sex with clients

	MR 1.8(k) / CRPC 1.8.11 – Imputation to firm

· For Ls in firms, a prohibition (included above with the exception of sex with clients) that applies to any one of them shall apply to all of them


Conflict and the firm – Imputation of conflict
	General rule; direct adversity – MR 1.10(a)
· While Ls are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by MR 1.7 or MR 1.9
· UNLESS – one the following applies

	Material limitation; personal interest – MR1.10(a)(1)
· Prohibition is based on a personal interest of the DQ’ed L; AND 
· Does not present a significant risk of materially limiting the rep. of the client by the remaining Ls in the firm

	Lawyer left firm; new client – MR 1.10(b)
· When a L has terminated association with a firm

· The firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, UNLESS:
· (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; AND

· (2) any L remaining in the has information protected by MR 1.6 and 1.9(c) that is material to the matter

	Standard waiver – MR 1.10(c)
· Any DQ under MR 1.10 may be waived by the affected client under conditions in MR 1.7(b)


Direct adversity v. Material limitation explained
Charity
Chris Atkinson, a trust and estate lawyer, is on the board of SVNV, a charity focused on for others, not for self. Chris’s client, Client Dave, wants to leave money to SVNV.
· MR 1.7(a)(2) prohibits Chris from assisting Dave with this as there is a significant risk the assisting Dave will be materially limited by Chris’s responsibilities to his personal interest on SVNV. 
Same situation, except Client Dave is the client of Atkinson, Ferguson, LLP. MR 1.10(a)(1) will allow Atkinson, Ferguson to represent Client Dave, Chip Ferguson will just have to do it as Chris is precluded from representing Dave as a result of his personal interest with SVNV. 
Direct adversity
GPK builds a new plant in Stone Mountain and is worried about disposal of Chem X. GPK approaches Troutman Sanders, LP to develop a plan to meet minimum compliance obligations. Buc Dixon, a Troutman lawyer who has never worked elsewhere, represents Signu Against Chem X (“SACX”). SACX will want to sue GPK if disposal goes wrong. 

· Per MR 1.7(a), a conflict exists where rep. of one client will be directly adverse to rep. of another. Opposing parties in litigation qualifies as directly adverse. MR 1.10(a) states that if an individual lawyer in a firm is prohibited from taking on a client because of MR 1.7 (or MR 1.9) the firm is also prohibited from taking on the client. 

· As such, Troutman Sanders, LP cannot take on GPK . . . UNLESS
· MR 1.10(c) is met. MR 1.10(c) requires the requirements for waiving conflict to be met. MR 1.7(b)(3) prohibits waiver if it is one client asserting claims against another in the same litigation. As such, there is no way to waive conflict here. 

Material limitation

Same situation, except Buc Dixon now represents Signu Against Pollution (“SAP”). Troutman determines that GPK will want a narrow reading of a certain statute such that Chem X does not fall under it while SAP will want a very broad reading. 

· Big difference from above = there is no direct adversity between the parties. Buc, however, would have a significant risk of his representation of GPK being materially limited by his responsibilities to be a zealous advocate for SAP, MR 1.7(a)(2) (significant risk that rep. of one client will be materially limited by L’s responsibilities to another client). 

· MR 1.10(a)’s general rule would require Troutman to avoid taking on GPK due to Buc’s conflict under MR 1.7(a)(2); however, it doesn’t have to avoid taking on GPK due to the MR 1.10(a)(1) exception. 

· MR 1.10(a)(1) allows firm representation where the personal interest of one disqualified lawyer does not present a significant risk of material limitation from the remainder of the firm. Meaning, Maggie Sparks, another Troutman lawyer, could assert position adversity on behalf of GPK.

· Real World Practical Result – to avoid this situation, firms stay on one side of the hustle. E.g., in employment litigation, a firm will only represent defendants.
Representing two parties / two sides of a transaction
ADVICE – Do not do this – High potential for issues
	Relevant considerations – MR 1.7, cmts

· If common representation fails

· [29] L ordinarily has to withdraw entirely

· Where common representation should be avoided

· [29] L should not get involved IF:
· Contentious negotiation or litigation is imminent

· Impartiality is highly unlikely to be able to be maintained (e.g., drafting a lease contract between pushy tenant and strict landlord)
· Privilege
· [30] General rule – between commonly represented clients, A-C privilege does not attach. 
· If litigation begins, privilege will not protect any communications

· Clients should be advised of this at the outset

· Confidentiality

· [31] Common rep. will almost certainly be inadequate where one side asks L not to disclose something to the other.
· L owes both clients a duty of loyalty – i.e., each has the right to be informed of anything that might affect their interests in the representation and each should expect L to use such information to their benefit
· Clients should advised at outset all information will be shared and that if something is later requested to be kept in confidence, L will likely have to withdraw entirely.

· Narrow exception – informed to be kept confidential as agreed between parties at the outset (e.g., trade secrets related to forming a JV)
· Scope
· [32] Lawyer should explain limitations of representing both consistent with MR 1.2(c)

· e.g., L may not be able to render strategy advice adverse to the other party, will act as more of a facilitator as opposed to a strategic partner

· Client rights
· [33] Clients maintain the right to discharge the lawyer for non-conflicted representation


	Representing opposing sides of transaction - Checklist

	L’s compliance with MR 1.7(b)
	Ensure:
· (3) Rep. does not involve one client asserting a claim against another in the same litigation 

· (1) L reasonably believes it can competently and diligently represent both

· (2) Rep. is not prohibited by law

	Client’s compliance with MR 1.7(b)(4)
	Both sides provide: (*) informed consent; (*) confirmed in writing

Informed consent – MR 1.0(e) / CRPC 1.0.1(e)
· Confirm L has communicated adequate information & explanation
· About materials risks; and

· (MRs only) Reasonable available alternatives
· (CRPC only) Actual and foreseeable adverse consequences

	Adequate information & explanation
	· (1) Explanation of direct adversity / material limitation – L needs to explain to the parties how their interest could conflict (i.e., they will likely approach during friendly stage)
· (2) Withdrawal / limited scope - If this fails, L has to withdraw entirely 

· Scope will be limited under MR 1.2(c) to friendly transaction and attorney cannot proceed with either if dispute occurs

· (3) Privilege - A-C privilege generally goes not exist; if litigation commences, no conversations will be privileged

· (4) Confidentiality - L cannot keep information under standard duty of confidence considering L has a duty of loyalty to both to share relevant information and use it to that client’s advantage

· Narrow exception - if categories of confidence are agreed on at the outset.

· (5) Right to Fire L - Both clients maintain the right to discharge L


Alternative approach

· As opposed to representing both parties, L could just prepare paperwork as the representative of a single party. 

· Consider a divorce – H and W come to L and say they have worked out all issue and just need paperwork. To avoid representing both over concerns about later withdrawal, L could suggest it represents H related to drawing up paperwork on terms mutually agreed on that H communicates to L.

· NOTE – L should probably advise W of her interest in getting separate representation. 
Tricky Two Party Situations

· UPSHOT – always remember MR 1.7(a) and waiver requirements in MR 1.7(b)
· Situation – L represents X and Y, a brother and sister injured in a car accident by Driver Dan. 
· X, who was driving, has a broken leg, Y has serious spinal cord issues. 

· X is younger and has less available funds so needs money more quickly. Y has more funds now, but her injuries will persist and she is going to need serious compensation in the future.
· As a result of the financial situation, there is potential that Dan offers a joint settlement that X is willing to and wants to accept it, but Y thinks is inadequate.
· Solution
· Consider MR 1.7(b) from L’s perspective 
· L needs to assess if it can competently and diligently represent both given their potential adverse settlement interests, MR 1.7(b)(1). 
· To comply with MR 1.2(c) related to limiting scope, L will need to make clear that if L undertakes representation of both X and Y, L could not then also represent Y in a crossclaim against X. 
· Considering MR 1.7(b) from X and Y’s perspective

· X and Y will be required to give informed consent, in writing – this requires they receive adequate information and explanation about the material risks of joint representation. The MRs specifically note they need to be advised about reasonably available alternatives. The CRPC specifically note they need to be advised about reasonably foreseeably adverse consequence. 
· To fulfill these standards, L should explain the joint settlement offer and what occurs in the event of a crossclaim.

· L also needs to advise about privilege and confidentiality between X and Y, specifically that if a crossclaim is to result, the information will not be privileged and that L cannot adequately represent X and Y against Dan if X and Y ask L to keep things from the other in confidence. 
Conflict rules at various stages during client relationship
· MR 1.9 – Former clients

· Rules frequently cross reference current client rules 

· MR 1.18 – Prospective clients 

· Rules frequently cross reference former client rules because a lot of rules deal with prospective clients who never became current clients, so they are “former prospective clients”
	MR 1.9 – Duties to former clients

· (a) Rep. of new client w/ adverse interest to a former client in (substantially) same matter
· A lawyer who has formerly represented a client in a matter shall not thereafter
· Represent another person with materially adverse interests to the former client in the same or a substantially related matter
· UNLESS – the former client gives informed consent, confirm in writing
· (b) Rep. of new clients previously represented by old firm
· Lawyer shall not knowingly represent a person in the same or a substantially related matter
· In which the lawyer’s old firm had previously represented a client

· (1) Whose interests are materially adverse to that person; AND

· (2) About whom the lawyer had acquired information protected by MR 1.6 and MR 1.9(c) that is material to the matter

· UNLESS – the former client gives informed consent, confirm in writing

	COMMENTS

· [1] Examples
· L could not properly seek to rescind a contract on behalf of a new client if L drafted the contract on behalf of a former client

· L who prosecuted an accused party could not properly represent the accused in a subsequent civil action concerning the same transaction
· [2] Same or substantially related matter – Fs & Cs based inquiry


	MR 1.18 – Duties to prospective client

Definition
· (a) Prospective client – person who consults with lawyer about possibility of forming a client-lawyer relationship w/r/t a matter
Prohibition against use of information

· (b) Even when no client-lawyer relationship ensues, L who has learned information from a prospective client shall not use or reveal that information
· EXCEPT as MR 1.9 would permit w/r/t information of a former client
· (c) L subject to para. (b) – L who has learned information - shall not 
· Rep. a client with interests materially adverse to those of a prospective client
· In the same or a substantially related matter
· IF – the L received information from the prospective client that could be significantly harmful to that person in the matter
· EXCEPT – as provided in para. (d)

· IF – a L is DQ’ed from rep. under this para., no L in a firm w/ DQ’ed L may knowingly undertake or continue rep. in such a matter
· EXCEPT – as provided in para. (d)
Exception to allow use of information
· (d) When the L has received DQ’ing information defined in para. (c), representation is permissible IF:

· Informed consent, confirmed in writing
· (1) Both affected client and prospective client have given informed consent, confirmed in writing; OR

· Limited, screened, written notice 

· (2) L who received DQ’ing information took reasonable measures to avoid exposure to more DQ’ing information than was reasonably necessary to determine whether to represent the prospective client; and

· (i) the DQ’ed lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

· (ii) written notice is promptly given to the prospective client


Summary of conflicts and stages of client relationship
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NOTE – see that “the same or a substantially related matter” is the trigger for conflict rules

	Examples
· See that L is not precluded from representing someone opposite a former or prospective client, just precluded in certain situations

· Former client – cannot oppose a former client in “the same or a substantially related matter”
· NOT ALLOWED - You cannot represent a tenant in negotiating a lease then the landlord in a later suit against the tenant under the same lease
· ALLOWED – You could represent a women who owns a restaurant in a divorce then a Plaintiff in a slip and fall against the woman’s restaurant later

· Prospective client – cannot oppose prospective client in “the same or a substantially related matter” IF – L has “significantly harmful” information
· NOT ALLOWED – You cannot represent Carmen Soprano in her divorce if you have already met with Tony and he told you what he does for a living.
· ALLOWED – You could represent Carmen Soprano in her divorce if you spoke with Tony on the phone and he had to go only after exchanging pleasantries and telling you he wanted a divorce as you lack “significantly harmful” information.


Example

Lawyer Larry helped Terry Trucker set up a corp. for short haul trucking in 2010. During corp. set up, Larry helped structure a Bermuda Insurance Co. for Terry which Terry uses to self-insure the business. Terry told Larry self-insurance was necessary because she is a bad driver. Larry has not seen Terry since early 2011. In 2020, Terry runs over Peter Pedestrian with a truck. Peter approached Larry to see if he will represent him in a civil action against Terry.

· MR 1.9(a) – Former client considerations

· A lawyer shall not represent a new client in a matter with material adverse interests to an old client in the same or a substantially related matter. 

· Peter has a material adverse interest to Terry as the opposing party in his potential civil action. However, there is no issue under MR 1.9 with Larry representing Peter as it is not the same or a substantially related matter. 

· MR 1.7(a)(2) – Concurrent conflict of interest

· A lawyer cannot represent a client if there is a concurrent conflict of interest. This includes a significant risk the representation of a client will be materially limited by the lawyer’s responsibilities to, among other persons, a former client. 

· Larry has a responsibility to Terry to maintain confidentiality related to his former representation of Terry. MR 1.9(c) prohibits Larry from using information related to the representation of a former client to the disadvantage of that former client. 

· As such, given his responsibility to uphold confidentiality under MR 1.6, Larry cannot render Peter candid advice in compliance with MR 2.1. 

· MR 1.7(b) / MR 1.6(a) waiver.

· Larry should likely decline Peters case. However, Larry could attempt to get informed consent, in writing from Terry and Peter to waive the conflict and could also attempt to get informed consent from Terry to waive confidentiality. 

· However, this is likely a non-starter. 

· To get informed consent from Peter related to waiving the conflict, Larry must give Peter adequately information and explanation so he can approve the course of conduct. 

· Adequate information will likely result in a breach of confidentiality as Larry will need to explain his prior involvement with Terry and that he knows damaging information (he wouldn’t have to be specific) about Terry which is likely enough to break confidentiality. 

· Similarly, to get informed consent from Terry to waive confidentiality, Larry will need to explain the reasonably available alternatives to Terry (i.e., that Peter finds a new lawyer) under the MRs or the reasonably foreseeable harms of the proposed course of conduct (i.e., that the information Larry knows will help find Terry liable) under the CRPC. As such, Terry likely will not be willing to provide informed consent.
Conflicts and third party payors

	MR 5.4 – Prof. Independence of a Lawyer

· (c) L shall not permit a person: 

· Who recommends, employs, or pays the L to render legal services for another

· To direct or regulate the L’s professional judgement in rendering such services

	Other rules implicated

· MR 2.1 – Advisory; duty to render candid advice and exercise independent prof. judgement for client
· MR 1.2(a) – Decisions related to settlement are maintained at all times by the client

· MR 1.6(a) – L shall not reveal information unless the client gives informed consent
· MR 1.7(a)(2) – Concurrent conflict of interest includes a significant risk that the representation will be materially limited by the L’s responsibility to . . . a third person / the L’s person interest
· MR 1.8(f) – L cannot accept 3P comp. unless:

· (1) The client gives informed consent

· (2) There is no interference with the L’s independence of prof. judgement or with the client-lawyer relationship

· (3) Information relating to the rep. is protected as required in MR 1.6


Alternative to Third Party Payor

· Set up waterfall – 3P Payor pays client > client pays lawyer
· NOTE – if L knows of the arrangement, L may still be at risk with MR 1.7(a)(2)

Confidentiality

· Common situation – 3P Payor, wants to know confidential information client has shared
· Two paths around confidentiality box:

· (1) Client can tell 3P Payor – take L out of the equation

· (2) MR 1.6(a) allows for L to tell 3P so long as C gives informed consent

· Informed consent – client agreement to a proposed course of conduct after L has communicated adequate information and explanation about material risks, and for the MRs, reasonably available alternatives; for the CRPC actual and reasonably foreseeable adverse consequences
Situations where this applies
· Parent-payor, child-client

· Non-profit legal aid societies

· Government public defenders

· Insurance Co. who hires lawyer on behalf insured
· Litigation financiers (this may include money flow of financier > client > L; or financier > L, same considerations to alt. to 3P payor from above apply)
Insurance Defense

	Vocabulary

· Tender the claim – policyholder asks insurance co. to fulfill its policy obligations, i.e., pay for the claim or pay for the lawyer
· Insurance bad faith – where insurance co. turns down a claim it should have covered, they can be sued for “insurance bad faith”
· Reservation of rights 
· Insurance policies do not cover everything (e.g., intentional torts)
· Insurance cos. don’t want to be sued for “insurance bad faith”
· Situation - insured gets into a situation where their insurance policy may cover cost and damages resulting from their conduct, may be outside the policy.

· Solution – “reservation of rights” letter from insurer to insured stating they reserve the right to cease representation if the claim turns out to be outside the policy


Client models for insurance defense
· Note difference in who duties are owed depends on the model
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Disciplinary rule implicated
· Third party payor – MR 1.8(f) – note that requires three things: (1) informed consent - MR 1.0(e); (2) no interference with independent pro. judgement – MR 2.1; and (3) compliance with confidentiality - MR 1.6(a)
· Confidentiality – MR 1.6(a) / CRPC 1.6(a) & B&P 6068(e)

· Authority on legal objective / decisions – MR 1.2(a) related to who has the final decision
· Conflict of interest – MR 1.7(a)(2) “significant risk” rep.’ing the insured will be “materially limited as a result of L’s relationship with the insurance co. as a result of (1) insurance co. being another client; or (2) L’s personal interest in keeping insurance co. happy
· Communication – MR 1.4 overhands all of this, consider in two client model L owes duties to both parties
Insurance Defense Co. – Examples

Settlement
Policy has a $1m limit. P has claimed $1m in damages; however, is willing to settle for $200k. Policyholder wants to go to trial and potentially risk the full $1m. Insurance Co. wants to settle for $200k. 
· One client model – Policyholder controls the decision to settle under MR 1.2(a)
· Two client model – depends on the contract. Policyholder could have contractually assigned settlement decision to the Insurance Co. 

Midge and the Pedestrian 

Leo Lawyer has been hired by Secured Insurance to defend Midge. Peter Pedestrian’s complaint alleges that Midge, while driving, struck Peter in a crosswalk in her father’s car. Secured, a long time client of Leo, has instructed Leo to provide periodic reports about the case so they can assess costs.
During initial client interview, Midge asks Leo “would it be a problem if someone who was not supposed to be driving was driving when Peter was hit?”

What do you do?

· Issues with Midge

· (1) MR 2.1, Candid advice and independent professional judgement – Midge is Leo’s client. As such, Leo has an obligation to render Midge candid advice and independent professional judgement. Here, Midge has also asked a question, so Leo has an obligation to promptly comply with reasonable requests for information, MR 1.4(a)(4). 

· As such, Leo needs to answer Midge about the law
· (2) MR 1.6 / B&P 6068(e) & CRPC 1.6(a), Confidentiality – Whatever Midge says next will be in confidence. As such, it cannot be shared with Secured and will likely give rise to conflicting duties between Midge and Secured.
· The conflicting duties give rise to a conflict of interest as a result of there being a significant risk that the representation of Midge will be materially limited by Leo’s responsibilities to Secured, MR 1.7(a)(2). Depending on the contract, Secured may be another client of Leo’s, a third party, or party Leo has a personal interest in. 
· Due to the conflict, Leo needs to withdraw as continuing will result in a violation of the Rules of Pro. Conduct, MR 1.16(a)(1).
· As such, Leo has an obligation to Midge to also tell her the following conversation will likely limit his ability to stay involved as a result of the Rules of Pro. Conduct, MR 1.4(a)(5). 
· So . . . Leo needs to encourage Midge to tell the truth. In rendering candid advice, Leo should mention that this same issue will come up will all future counsel. Leo should also seek to withdraw – Leo just needs to tell the Insurance Co. that he is withdrawing. He can be vague and just say “there is a conflict here.”
· If Insurance Co. presses Leo on what the conflict is, Leo should explain to them he has a duty of confidence under 6068(e)(1) to maintain inviolate the confidence, and at every peril to himself the secrets, of his client. As such, while it may hurt his business with Secured, as a L he cannot tell them. 
Cumis Counsel

	Cumis counsel – situational issue where there is a divergent interest between Policyholder and Insurance Co., usually related to a coverage dispute and the Insurance Co.’s reservation of rights.

· L cannot represent both Policyholder and Insurance Co.
· RESULT = Insurance Co. is required to hire a separate L for the Policyholder

	Divergent interest 
· Common L’s representation of both cannot co-exist due to Conflict of Interest (MR 1.7(a)(2))

· Typically - L hired by Insurance Co. determines information related to the representation that may / will mean coverage won’t apply

	NOTE – Policyholder can expressly waive the right to Cumis counsel


Cash

Summary of Cash Rules

	Fees

· MR 1.5(a) / CRPC 1.5(a), (b) - Reasonable fee rules
· MR 1.5(b) / B&P 6148, 6149 – Communication requirements
· MR 1.5(c), (d) / CRPC 1.5(c), (d), (e) / B&P 6146 – Rules for specific fee types
· MR 1.5(e) / CRPC 1.5.1 – Limits on division between lawyers

	Conflict of interest
· MR 1.8 – Conflicts of interest arising from cash (business transaction rules)

	Safekeeping property
· MR 1.15 – Comingling & IOLTA (frequent source of bar discipline due to paper trail)

	Fee sharing & entity organizing with non-lawyers

· MR 5.4 – Fee sharing & entity organizing w/ non-lawyers


Reasonable fee rules
	MR 1.5(a) – Unreasonable fees (unconscionable in Cal.)
· (a) Lawyer shall not charge or collect an unreasonable fee or an unreasonable amount of expenses

	Factors to determine unreasonable / unconscionable
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	NOTE

· Cal. requires worse fee arrangement to violate the rules – “unconscionable / illegal” is more serious than “unreasonable”
· MR 1.5(a)(2) / CRPC 1.5(b)(6) – Provision allows attorney to raise their fee to account for inability to charge time for other clients. 
· MR 1.5(a)(8) / CRPC 1.5(b)(8) – Contingent v. fixed – lawyer can always seek more on a contingent basis because there is risk involved they will Willy Wonka – “get nothing.”


Reasonable fee examples

	Brobeck v. Fordham – deciding on reasonability
· Brobeck – Firm hired to write a cert. petition related to a novel issue before the Supreme Court, potentially a $260m issue. Fee was contingent – cert denied, keep $25k advance; case settles while cert. is pending fees in excess of $1m. They earned their $1m.

· HELD - fee not unconscionable. 

· Fordham – Lawyer takes on a DUI case hourly. Tells client he has no DUI experience, but that he can help him. Lawyer spends $50k and tons of hours getting up to speed on DUI and client gets off. DUI in that market costs about $10k.

· HELD – fee unconscionable

	Comparing

· MR 1.5(a)(1) / CRPC 1.5(b)(5) – Brobeck’s work was novel, no playbook related to cert. petitions. DUI is routine.

· MR 1.5(a)(3) – Fordham was well over market; there was no market for Brobeck’s services.

· MR 1.5(a)(4) / CRPC 1.5(b)(7) – hard to compare in this case because Brobeck was a cash only amount involved while Fordham included jail time.

· MR 1.5(a)(7) / CRPC 1.5(b)(10) – Fordham just needed a lawyer; Brobeck was looking for the best counsel they could find.


	Paying for services with share in a business

· Consider – cash strapped client wants lawyer’s help purchasing a business. Client asks lawyer to work at a reduced rate in exchange for 10% of business for 5 year period. 
· Acceptable?

	Rules implicated

· MR 1.5(a) / CRPC 1.5(a), (b) – fee is still required to be reasonable. If 10% of business is a wild amount, lawyer may not be able to agree to do the work under the MRs.
· NOTE – in Cal., this would be ok so long as client gave informed consent
· MR 1.8(a) – this would be a business transaction with the client. (a)(1)-(3) must be met.
· Is (a)(1) met – fair and reasonable; disclosed in writing

·  Might be tough to say terms are fair and reasonable considering an open question exists as to if they are unreasonable.
· Is (a)(2) met – advised to and given change to seek advice of independent counsel
· Procedural – could be met.

· Is (a)(3) met – informed consent, in writing, signed by the client
· Probably would definitely be met – client would give informed consent since they were the one that proposed the deal 

· MR 1.7(a) – conflict of interest between lawyer-as-lawyer and lawyer-as-owner


Fee communication rules

	MR 1.5(b) – Fee communication

· Pre-engagement / within a reasonable time once the engagement starts, lawyer should communicate 
· Fee structure; and 
· What expenses the client will be responsible for 

· Best practice is to do this in writing

· EXCEPTION – lawyer charging a regular client under their normal rate / on their normal basis

	NOTE - No requirement for informed consent


	B&P § 6148 – Fee agreements involving expenses in excess of $1k

· (c) Non-compliance with this section = a contract voidable by the client. 
· If client voids, the attorney can collect a reasonable fee

· (a) For fees in excess of $1k, contract must be in writing
· Lawyer must provide client a duplicate signed by client and attorney

· Agreement must contain – basis for compensation; nature of services to be provided; responsibilities of the parties

· (b) Bills shall clearly state the basis thereof.

· Fees – include amount and how it was calc.’ed

· Costs and expenses – bill should clearly identify what costs and expenses are for
· EXCEPTIONS – (d) Does not apply to the following:

· (1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or interest of a client that makes writing impracticable
· (2) Same, same – Arrangements as to a fee of the same type previously done for similar services between client and attorney
· (3) Client consent – If client states in writing after discussion of things required here that no writing is required

· (4) Corp. client – Clients that are corporations


	B&P § 6149 – Written fee contract as confidential communication

· Written fee contract shall be deemed to be a confidential communication within the meaning of § 6068(e)
· § 6068(e) – maintain inviolate the confidence, and at every peril to himself to preserve the secrets, of his clients


Rules for specific types of fees

	MR 1.5(c), (d) – Contingent fees
· (d) No contingent fees in:

· (*) Domestic relations matters based on amount received in alimony, support, or other property settlement for divorce 
· CRPC ONLY - securing the dissolution or declaration of nullity of a marriage
· (*) Representation of a criminal case 

· (c) Requirements for contingent fee arrangements
· (*) Shall be in writing and signed by the client (and attorney, CRPC add-on)
· (*) Shall state method on how fee is to be determined – must include:
· Percentage fee to lawyer from different litigation stages

· How expenses will be factored into calc.

· What expenses the client is responsible for and if they will be liable if they do not prevail 
· (*) On conclusion, lawyer shall provide written statement showing out and, if there is a recovery, how the remittance to the client was determined
· NOTE - MRs only; however, CRPC covers with § 6148


	CRPC ONLY - CRPC 1.5(d) – Non-refundable fees

· Lawyer can make a non-refundable arrangement ONLY IF 
· The fee is a “true retainer;” and 
· The client agrees to it in writing after disclosure the client will not be entitled to a refund for all or part of the fee charged.

**

· True retainer - a fee to ensure the lawyer is available during a specified time period or on a specified matter, but not to any extent as compensation for legal services performed or to be performed.

	Advance (colloquially known as a “retainer”)
· Client pays advance towards fees and expenses

· Lawyer stores funds in trust / IOLTA account (MR 1.15(a))

· Lawyer will withdraw fees as they are “earned” and as expenses are incurred (MR 1.15(c))

· Any funds remaining at conclusion should be returned to client (MR 1.16(d)
	“True” Retainer

· Fee paid to guarantee lawyer’s availability for future services

· Lawyer’s consideration in a contract
· Agreement to turn down some client work so that there are no conflicts of interest

· Agreeing to not be overloaded such that there is time available for the client that paid the retainer

· This arrangement is allowed in Cal. (CRPC 1.5(d))


	CRPC ONLY - CRPC 1.5(e) – Flat fees

· Flat fees are ok for specified legal services.
**

· Flat fee – fixed amount that constitutes complete payment for the performance of described services regardless of the amount of work ultimately involved; can be paid in whole or in part in advance 


	B&P § 6146 – Limitations on contingent fees for med. mal.
· (a) Attorney shall not contract for or collect a contingent fee for representing any person seeking damages 
· In connection with an action for injury or damage against a health care provider 
· Based on such provider’s professional negligence 
· In excess of the following:

· (1) 40% of the first $50k recovered
· (2) 33.3% of the next $50k recovered

· (3) 25% of the next $500k recovered

· (4) 15% of any amount on which the recovery exceeds $600k


Fee Division among lawyers
	MR 1.5(e) – Fee division

· (e) A division of fees between lawyers not in the same firm may be made ONLY IF
· (1) Division is in proportion to the services performed by each OR each assumes joint responsibility for the representation
- AND -

· (2) The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing
- AND -
· (3) The total fee is reasonable.

CRPC 1.5.1 – Fee division

· Lawyers not in the same firm shall not divide fees UNLESS
· (1) Lawyers enter a written agreement to divide the fee

· (2) Client has consented in writing after full written disclosures covering:
· (i) The fact that a division will be made
· (ii) The identity of the lawyers or law firms that are parties to the division

· (iii) The terms of the division

· (3) The total fee charged is not increased solely by reason of agreement to divide fees

	COMMENT
· Situation covered is a single billing to a client covering the fee of two or more lawyers not in the same firm (e.g., use of a trial specialist by a general practice firm)

	NOTES

· CRPCs makes a straight up referral fee much easier than the MRs

· Exploring rule purpose – the MRs make each assume joint responsibility for the representation if the fee won’t be split in proportion to services performed to dissuade situations where a less experienced, or even bad, attorney wins clients for being willing to pay big referral fees. 
· I.e., referrer is also required to take responsibility for the representation if they want the bigger referral fee which means they will need to trust the referee. 


Safekeeping property rules
	MR v. CRPC are mostly the same, different enough that they are listed separately below

	MR 1.15 – Safekeeping property
· (a) Separation of property

· If a lawyer holds property of a client or third party related to a representation, it should be held separately from the lawyer’s own property

· Funds shall be kept in a separate account maintained in the state of the lawyer’s office 
· EXCEPTION – or elsewhere with client consent (CRPC Only client must have substantial business relationship to that jurisdiction)
· Other property shall be identified as such and appropriately safeguarded

· Records of account funds and other property shall be kept by the lawyer and shall be preserved for a period of 5 years after termination of representation

· (b) Lawyer can deposit its own funds into a client trust account only for the purpose of paying bank fees (only amounts necessary to pay fees)
· (c) If lawyer accepts a pre-payment for fees or expenses to be received as services are rendered or expenses incurred, the lawyer shall deposit that pre-payment into a trust account
· CRPC Only – a flat fee paid in advance can be deposited into the lawyer’s operating account provided: 
· (1) Either 
· (i) Lawyer tells client in writing it has the right to require the flat fee be place in a trust account until it is earned; or 
· (ii) client is entitled to a refund of any unearned amount if the representation is terminated or if service are not complete. 
· (2) If the fee exceeds $1k, client must agree to deposit it in the lawyer’s operating account in a writing signed by the client
· (d) When lawyer receives funds or other property
· Lawyer shall notify the owner. 
· Lawyer shall promptly deliver funds or property a person is entitled to 
· If asked, a lawyer shall render a full accounting of such property
· (MRs only) (e) When lawyer holds property that is in dispute, the property should be kept separate. 
· Once resolution has occurred – the property should be promptly disbursed – this is so even if only resolution has occurred with respect to a part of the property


Law firm bank accounts
· Every firm should have three bank accounts – (i) its own account; (ii) client trust account; (iii) state trust account
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	Payments after services
	Payment before services

	· (1) Lawyer works > (2) lawyer bills for hours worked > (3) client pays bill = funds straight to firm’s account
	· (1) Client gives lawyer deposit (i.e., “advance”) > (2) lawyer performs work and bills against deposit = then funds go to firm’s account

· Left over funds are returned to the client

· MR 1.15(c) requires these funds go into “client trust account”


	MR 1.15(a) / CRPC 1.15(b) - Rule against commingling

· You are required to keep client money v. law firm money separate
· You want to show all intermediate steps so paper records guarantees there was no commingling

· Example – client deposits $5k with lawyer. Following MR 1.15(c), lawyer puts $5k in trust account. Lawyer then bills $2k of services. The beginning of the next month then comes around - Lawyer writes $1k check from the trust account to their landlord and a $1k check to themselves for the remainder of the services. 
· VIOLATION of MR 1.15(a) – technically commingling because all funds in trust account are client funds.

· Lawyer is required to write the $2k check to themselves then administrate their rent payment. 


	IOLTA – Interest on Lawyer Trust Account


	· Interplay – banks charge to open and operate accounts, if the amount inside the account is large enough the interest generated will cover fees. 

· ISSUE – amount in account is insufficient to cover fees. 

· SOLUTION – IOLTA account (a pooled trust account run by the state). 

· By pooling, interest will definitely exceed bank fees. 

· Withdrawals from account are same as from client trust account. 

· Interest from IOLTA
· Interest from IOLTA account is siphoned off and goes to State fund – State normally uses fund to pay for nonprofit legal aid services. 


Deciding which account to use

· Large sums – individual trust account, client’s money can earn interest while it is stored to cover bank fees and pay client some return.

· Smaller sums – IOLTA account to prevent losing money due to bank fees (i.e., in exchange for no fees, they also pay no interest).
Fee sharing & entity organizing with non-lawyers
	MR 5.4 – Prof. Independence of a Lawyer

Fee sharing

· (a) L or L firm shall not share legal fees with a non-lawyer, EXCEPT
· Paying out surviving spouses

· Sharing court-awarded fees with non-profit org. that employed, retained, or recommended employing the L in the matter

· Including non-lawyer employees in a comp or retirement plan, even when the plan is based on firm profits
Entity formation

· (b) L shall not form a partnership with a non-lawyer if partnership activities will be the practice of law
· (d) No professional corporations authorized to practice law for profit if:

· (1) Non-lawyer owns an interest therein
· (2) Non-lawyer is a corp. director / officer or occupies a position with similar responsibility

· (3) Non-lawyer has the right to direct or control the professional judgement of the L as a result of their corp. involvement


Duties to Client – Examples
Situation 1
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· Q1 - Should you take on both clients?

· The decision implicates competence (MR 1.1) and diligence (MR 1.3). 

· Competence is implicated because as a new graduate, you must feel that you either have or can acquire the knowledge reasonably necessary to handle the situations.

· So long as you have confidence in your own abilities, nothing in Rules precludes taking on a client in an unfamiliar practice area.

· Diligence is implicated because you will need to manage both on a contemporaneous timeline – an actual answer about diligence will likely depend on the specific timelines for each.

· Q2 - Are you required to tell the client you have no prior clients / experience?

· No, you are not required to do this. 

· However, MR 1.4(b) notes the lawyer should explain things in a way that allows the client to make an informed decision. As such, explaining your level of experience is sort of implied. 

· Another consideration is that a lawyer is not precluded from using social considerations or moral views in client representation (MR 1.2(b)). 

· As the rules are minimums, the lawyer may want to tell the client they are inexperienced considering moral implications of honesty. 

· Similarly, see that the family law matter was referred to the lawyer. As such, there is some level of credibility involved here so the lawyer may want to use social considerations in making the communication decision. 
Duties to the Court

	The three C’s

	· Candor

· Compliance with law

· Civility

	Rules implicated

· MR 3.x

· MR 8.x


Candor

Litigation related rules
	B&P § 6068(c), (d) – Duties of Attorney

It is the duty of an attorney to do all of the following:
· (c) Counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense. 

· (d) Employ, . . . means only as are consistent with truth, and never to mislead the judge or any judicial officer by artifice or false statements of fact or law.


	B&P § 6128 – Deceit of the Court
· Every attorney is guilty of a misdemeanor who . . . is guilty of any deceit or collusion, or consents to any deceit or collusion with intent to deceive the court or any party


	MR 3.1 – Meritorious claims and contentions

· L shall not
· Bring or defend a proceeding, or
· Assert or controvert an issue therein

· UNLESS there is a basis in law or fact for doing so that is not frivolous

· Which includes a good faith argument for:

· Extension, modification, or reversal of existing law
· In a criminal proceeding, a L for the defendant

· May nevertheless so defend the proceeding as to require that every element of the case be established

	APPLIES IN TRANSACTIONAL SETTING? NO.
· Rule relates to “bringing or defending a proceeding” and the “issue[s] therein”
· However, this does not mean open season in negotiation – MR 8.4(c) state that it is professional misconduct for a L to engage in conduct involving dishonesty, fraud, deceit or misrepresentation

	CRIMINAL PROCEEDING

· Specified criminal proceeding rule is to allow an argument that the prosecutor has not proved their claim beyond a reasonable doubt
· I.e., “Sure, they’ve got evidence. But is it beyond a reasonable doubt?”


	MR 3.2 – Expediting Litigation

· L shall make reasonable efforts to expedite litigation consistent with the interests of the client

	COMMENT

· Standard for delay - would a competent L acting in good faith regard the course of action as having some substantial purpose other than delay?


	MR 3.3 – Candor Towards the Tribunal; Generally
· (a) L shall not knowingly:

· (1) (*) Make a false statement of fact or law to a tribunal; OR (**) fail to correct previous false statements regarding material facts of law
· (2) Fail to disclose controlling legal authority adverse to the client’s position not disclosed by opposing counsel 

· (CRPC addition) Knowingly misquote legal authority
· (c) (a) and (b) (below) continue to the conclusion of the proceeding

· (MRs only) AND, apply even if compliance requires disclosure of information otherwise protected by MR 1.6 Confidentiality

	COMMENT

Broad applicability in litigation setting
· [1] Rule applies to proceedings and ancillary proceedings – i.e., if L knows client falsely testified at a deposition, L should follow (a)(3) and take reasonable remedial measures
Legal argument

· [4] For (a)(2), legal argument should be considered a discussion where two parties seek to apply a legal premise to a particular case

	NOTE
· MR 3.3(a) has two components – law (legal authority) & fact (evidence) 
· See that the duty to disclose adverse information only relates to adverse legal authority (exception of ex parte proceedings)


	MR 3.3 – Candor Toward the Tribunal; Offering Evidence & Testimony
· (a) L shall not knowingly:

· (3) Offer evidence the L knows to be false.

· IF - a L, the L’s client, or a witness called by the L: 

· Has offered material evidence; and

· The L comes to know if its falsity

· THEN - the L shall take reasonable remedial measures

· Including, if necessary, disclosure to the tribunal

· (CRPC) unless prohibited by B&P 6068(e) and CRPC 1.6 
· L may refuse to offer evidence the L reasonably believes is false

· EXCEPTION - testimony of a defendant in a criminal matter

· (b) A L: 

· Who represents a client in an adjudicative proceeding AND

· Who knows that a person intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related to the proceeding

· SHALL - take reasonable remedial measures

· (MRs) Including, if necessary, disclosure to the tribunal

· (CRPC) To the extent permitted by B&P 6068(e) and CRPC 1.6


	COMMENT on MR 3.3 - Offering evidence
· [6] Hierarchy for dealing with false evidence 

· Testimony - (1) Persuade client against false testimony; (2) if only a portion of the testimony will be false, try not to elicit parts the L knows are false; (3) if all is false, refuse they testify

· Evidence – (1) Persuade client against submission of false evidence; (2) refuse to offer the false evidence

· [7] For criminal defendant testimony, the court may require L to put on false testimony or allow the defendant to testify in the narrative


	MR 3.3(d) – Ex parte proceedings

· (d) In an ex parte proceeding, a L shall inform the tribunal of all material facts know to the L that will enable the tribunal to make an informed decision, whether or not the facts are adverse
· (CRPC) Specifies this applies (i) where ex parte is allowed; (ii) where opposition is not present

	NOTE
· Definitely arises where rules allow an ex parte proceeding

· MRs may also be implicated if the opposing party and their counsel fails to appear – see CRPC specification


	MR 3.4 – Fairness to Opposing Party and Counsel

Lawyer shall not:
· (a) unlawfully obstruct other party’s access to evidence or unlawfully alter, destroy or conceal a document or object having evidentiary value; or help someone engage in these acts.

· (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law

· (c) knowingly disobey an obligation under the rules of a tribunal, except for refusal based on assertion no valid obligation exists

· (d) in pretrial discovery make a frivolous request or fail to make diligent effort to comply with legally proper discovery request by opposing party
· (f) request a person other than a client refrain from voluntarily given relevant information to another party, UNLESS:

· (1) Person is a relative, employee, or agent of client; AND
· (2) Lawyer reasonably believes persons interests will not be adversely affected by refraining from giving such information.


	MR 3.4 – Fairness to Opposing Party and Counsel; Special in trial rule
Lawyer shall not:
· (e) in trial

· (*) allude to a matter the lawyer does not reasonable believe is relevant or could be supported by evidence

· (**) assert personal knowledge of facts (except when testifying as a witness)

· (***) state personal opinions about justness of cause, or credibility of witness, or culpability of civil litigant, or guilt or innocence of the accused
· (CRPC Only) CRCP 3.4(g) in trial
· (**) assert personal knowledge of facts (except when testifying as a witness)

· (***) state personal opinions about guilt or innocence of the accused

	NOTE

· Stating personal opinions does not prohibit statements such as “the facts will show . . .”


	MR 3.7 – Lawyer as witness

· (a) A L shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness UNLESS:

· (1) Testimony relates to an uncontested issue

· (2) Testimony relates to the nature and value of legal services rendered in the case

· (MRs only) (3) DQ’ing the lawyer would work substantial hardship on client

· (CRPC only) (3) client gives informed consent
· (b) Lawyer may act as advocate in a trial in which another lawyer from lawyer’s firm is likely to be called as a witness

· UNLESS precluded from doing so by MR 1.7 or 1.9

	NOTE

· It is not that the L cannot be a witness . . . it is that an important witness cannot be the trial L


Fact and Law Arguments to the Tribunal
	Absolutely prohibited
	Discretionary
	Mandatory to introduce

	False statements of fact or law by the L
· MR 3.3(a)(1)
	Evidence believed to be false but not known to be false
· MR 3.3(a)(3)
	Adverse law (if controlling and not cited by the opponent)
· MR 3.3(a)(2)

	Fales evidence or testimony
· MR 3.3(a)(3)

· Exc. for crim. Ds
	
	In ex parte proceedings, all material facts, including adverse facts
· MR 3.3(d)

	L’s statements of personal knowledge (if not a witness)
· MR 3.4(e) & CRPC 3.4(g)
	
	

	L’s personal opinions about guilt or innocence
· MR 3.4(e) & CRPC 3.4(g)
	
	


What to do with true evidence that makes a false impression?

· Prosecutor presents evidence that the crime occurred at 10pm. In reality, the crime occurred at 9pm and your client did it. At 10pm, the client has a convincing alibi. 
· MR 3.3(a)(1) prevents the lawyer from making a false statement of law or fact. As such, the L could not say “my client did not do it.” Further, MR 3.1 precludes controverting an issue unless there is a basis in law or fact for doing so. As such, L could vigorously present the truthful evidence of where the client was at 10pm as it is not frivolous and is not a false statement. 

Facts Situation – Applying MR 3.3
Richie has been appointed to represent Kirk, a worthless son of a bitch. Kirk is charged with 3 counts of child abuse with great bodily injury. Indictment says Kirk struct his girlfriend Rowena’s 3yo kid and threw the kid into a wall causing brain damage. Rowena is accused of the same. Richie spoke with the prosecutor, and he made clear he thinks Kirk is really the liable one and that Rowena is just an aider and abettor. At conference in Jail, Kirk seems like an ass. His story has factual inconsistencies. He finally tells Richie he did it and that Rowena watched in horror. 
Situation 1

At plea phase, DA presents a package deal – Kirk and Rowena must both plea. Kirk insists on going to trial. Rowena takes the plea in hopes only getting probation. Richie knows he can use Rowena’s plea to Kirk’s advantage at trial. Should he come out guns blazing during Rowena’s cross examination? How vigorously should he argue Kirk is not guilty?
· First, per MR 3.3(a)(3) – If Kirk wants to testify that he was uninvolved, Richie has to try to persuade him that he cannot offer false testimony. If this does not work, Richie can try to get him not to testify, but the decision is ultimately up to Kirk. MR 1.2. 
· MR 3.3(a) precludes Richie from making false statements of fact during trial. Further, MR 3.1 prevents Richie from controverting an issue unless there is a basis in law or fact for doing so. As such, in cross, Richie cannot set out with the intention of making it appear Rowena was the lone abuser, and that Kirk was completely hands off if these are the facts. 

· However, he can focus intently on Rowena’s involvement and make sure it is clear that she has plead to all charged while Kirk has plead to none. 

· Additionally, MR 3.4(e) / CRPC 3.4(g) precludes Richie from asserting his feelings about the guilt or innocence of either Kirk or Rowena.

· Finally, as this proceeding is criminal, Richie is not precluded from vigorously challenging the weight of the evidence against Kirk per 3.1. 

· Further, Richie should be aware during cross examination of his obligations under MR 4.4. He cannot take a tactic solely for the purpose of embarrassing or burdening Rowena; however, if challenged he could say he is doing so for the purpose of zealous representation, not the sole purpose of abuse. 

OJ’s Lawyers and the Line
OJ’s House

Did the lawyer’s behave improperly by redecorating OJ’s house to make him seem like he was more of a pillar in the black community?
· This is likely a violation of MR 3.1 as it controverts an issue with no factual basis for doing so. OJ’s house was decorated with pictures of his white golfing buddies because that is who he was.

· This is arguable a violation of MR 3.3(a) as well as it is a false statement of fact to a tribunal – see that the Judge was present with the jury. 

· This is likely also a violation of MR 3.4(a). MR 3.4(a) precludes unlawfully altering material having potential evidentiary value. His house has potential evidentiary value and changing the photos cannot be taken another way besides “altering.”
Barry Scheck
OJ’s lawyer who presented DNA evidence. Directly says “The most likely and probable inference is the one that is not for the timid or the faint of heart. Somebody played with this evidence! And there is no doubt about that.”
· Scheck’s comments are likely a violation of MR 3.1 as they controvert an issue. He is talking about an inference and then followed with “there is no doubt about that.” No doubt makes it so there is no longer a reasonable inference as to any other option.
Perjury by Non-client Witness

	Breaking down MR / CRPC 3.3(a)(1) – False statements and evidence

A lawyer shall not knowingly

· (1) Statements the lawyer makes
· (*) Make a false statement of fact or law to a tribunal; OR
· (*) Fail to correct previous false statements regarding material facts of law
· (3) Lawyer offering evidence (testimony is evidence)
· Offer evidence the L knows to be false.

· L may refuse to offer evidence the L reasonably believes is false

· EXCEPTION - testimony of a defendant in a criminal matter

	NOTE

· See difference between evidence L knows if false v. evidence L reasonably believes is false
· Rules do not preclude L from offering evidence L reasonable believes is false because: 
· L’s opinions are not supposed to be part of the trial 

· MR 3.4(e) – i.e., “state a personal opinion as to the . . . credibility of a witness”
· In L v. Client related to testimony of a non-client witness L reasonably believes is false, who’s decision wins?

· Arguably clients decision as you could say it is an objective of representation – MR 1.2(a)

· However, L should exercise obligation to act with independent professional judgement and render candid advice to the client in making this decision – MR 2.1


Obligation to correct false statements

	Breaking down MR / CRPC 3.3(a)(3) – Obligation to correct false evidence
· IF - a L, the L’s client, or a witness called by the L: 

· Has offered material evidence; and

· The L comes to know if its falsity

· THEN - the L shall take reasonable remedial measures

· Including, if necessary, disclosure to the tribunal

· (CRPC) unless prohibited by B&P 6068(e) and CRPC 1.6 

	COMMENT [10] on MR 3.3 – Remedial measures

· Option 1 – advise client / witness of their duty of honesty towards the tribunal, attempt to get client / witness to withdraw the false statement

· Option 2 – if withdrawal is possible and will fix the effect of the false testimony, L should withdraw 

· Option 3 – if withdrawal is not possible or will not fix the effect of the false testimony, L should disclose as much as reasonably necessary, even if this means disclosing information covered by MR 1.6 – Ball is then in the tribunal’s court.

	Framework for MR / CRPC 3.3(a)

· (1) L must know evidence offered was false

· (2) L must determine if the evidence was material

· (*) (Considering CRPC) L should decide if truth is protected by B&P 6068(e) and CRPC 1.6
· (3) Advise witness of their duty of honesty – attempt to get them to retract
· (4) Withdraw if possible

· (5) Disclosure to the tribunal (unless prohibited)


LA Law Video Clip
· Criminal defendant suggests having his aunt give false testimony as an alibi for him. His attorney refuses to suborn perjury. 

· The aunt asserts the alibi while at trial while answering an unrelated question. 

· Options
· (1) Determine if the testimony offered is material – if L could justify it was not material, there is no longer an issue. However, in this case it surely is material. It’s an alibi.

· (2) Ask the court for permission to withdraw – a possible option in some cases; however, not here. See that they are in trial. MR 1.16(b)(1) precludes a lawyer from withdrawing if there will be material adverse effects on the interest of the client. 
· (3) Ignore the statement in closing argument – potentially not a “remedial measure” since there would be no practical action taken.
· (4) Come out and say witness lied – in Cal., could not do that in this case as Client told you there true whereabouts in confidence. 
Perjury by Client Witness

	Breaking down MR / CRPC 3.3(b) – False testimony by client

A Lawyer: 

· Who represents a client in an adjudicative proceeding AND

· Who knows that a person intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related to the proceeding

· SHALL - take reasonable remedial measures

· (MRs) Including, if necessary, disclosure to the tribunal

· (CRPC) To the extent permitted by B&P 6068(e) and CRPC 1.6

	COMMENT on MR 3.3 - Offering evidence
· [6] Hierarchy for dealing with false testimony

· (1) Persuade client against false testimony
· (2) if only a portion of the testimony will be false, try not to elicit parts the L knows are false
· (3) if all is false, refuse they testify

· [7] For criminal defendant testimony, the court may require L to put on false testimony or allow the defendant to testify in the narrative

	NOTE

· If lawyer is unable to talk client out of false testimony, this could give rise to the crime / fraud exception for A-C privilege


The Trilemma
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· Resolving the trilemma
· There is no way to shirk duty to maintain confidentiality

· Devalue gathering facts – fact gathering is a shared duty between all parties involved, i.e., fact finder, opposing counsel, you as lawyer. By devaluing this one, you can rely on others to bring the truth to light.
· NOTE – failure to ask all questions may result in bad representation.
· Devalue duty of candor towards the tribunal – consider that you may not have to shirk candor. By finding the facts you may be able to prevent fraud. Per the note above, all the facts really help provide the best representation. Also, if client knows they can talk to their lawyer, the trusting relationship makes the whole system function more smoothly. 
Testifying in the Narrative

	Cal. allows for testifying in the narrative

	Structure

· Client speaks freely, counsel asks no questions

· Prosecutor may cross-examine

· In closing, defense does not argue from any portions of testimony believed to be false

· Court and counsel do not comment on the choice for narrative testimony


Perjury and Coaching the Witness

· Distinction:

· Clearly fraud – “if you were crazy during the killing, that would be favorable for you”

· Coaching the witness – “there is this part of the law that is an exception where we could talk about how you felt / were crazy, how did you feel during the murder?”
· Situation to avoid 

· Client thinks they know the law and they craft a story to fit what they think

· Approaches to coaching the witness:
· (1) Just straight up ask the leading question
· (2) First explain why you are telling them about the law – i.e., because they have a right to know – but remind them that the truth is necessary. 
· (3) First explain that you are going to ask them a naked question because you want an uninfluenced answer – then explain the law to them after. 
· NOTE – for client to make informed decisions about the objectives of the representation, they need to understand the law; MR 1.4(a)(2).
Perjury by Client - Example

16th & P Street Robbery
Carter Client has been erroneously accused of robbery at the intersection n16th and P Street at 11pm. Client is unwilling to say so at first, but eventually the client admits they were at 15th and P Street around 10:55pm headed in the opposite direction of 16th. By 11pm Carter estimates they were 6 blocks away. 
The prosecution has two witnesses. The first is a fairly convincing person who mistakenly identifies Carter at 16th and P at 11pm. The second is elderly, nervous and wears thick glasses. They correctly testify Carter was at 15th and P at 10:55pm. Together they form a cohesive story and that makes conviction likely.
Carter insists on testifying – however, states he will refuse to admit second witness is correct on the stand. You try to talk Carter out of it; however, Carter refuses to budge on how he will testify. 
What should you do?
· (1) Try to talk them out of it again – under MR 1.4(b), you are obligated to explain the matter to the extent necessary to permit them to make an informed decision regarding the representation. As such, if they are going to exercise their judgement to make the final choice on testifying under MR 1.2(a), they need to understand all consequence. 
· (2) Candor lite – under MR 1.4(a)(5), the lawyer is obligation to consult with the client about their relevant limitations under the Rules of Pro. Conduct. As such, tell the client that (1) you cannot help them put this testimony on; and (2) further that under MR 3.3(a)(1) you cannot put false statements of fact before the court so you cannot later reference this in argument. As such, there really is no upside as it would just have to be hung out in the open.
· NOTE – in discussing this, you will need to have adequately explained trial structure so they understand how it will come back up later.
Compliance with the Law

Unauthorized practice of law
UPL Rules
	MR 5.5 – UPL

· (a) L shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.
· (b) L who is not admitted to practice in this jurisdiction shall not:

· (1) Establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or 

· (2) Hold out to the public or otherwise represent that the L is admitted to practice law in this jurisdiction

	NOTE

· MR 5.5(b) is essentially a prohibition on “looking like a lawyer” if you are not admitted to practice


	MR 8.5 – Disciplinary authority; choice of law

· (a) Lawyer admitted to practice in a jurisdiction is subject to disciplinary action in that jurisdiction, regardless of where conduct occurs

· IF - Lawyer is not admitted to practice in a jurisdiction and does, can also be subject to disciplinary action in that jurisdiction. 

· No rules on double jeopardy – lawyer can be subject to disciplinary action in two jurisdictions for the same conduct.


	B&P § 6125 – Restriction of practice of law to active members of the State Bar

· No person shall practice law in California unless the person is an active member of the State Bar


	B&P § 6126 – Advertising or holding oneself out as practicing or entitled to practice without being a member of the State Bar

· (a) Advertising or holding oneself out as practicing w/o being Bar member is guilty of a misdemeanor

· (b) Persons involuntarily enrolled as inactive members of State Bar, persons suspended from membership in State Bar, persons disbarred, or persons who resigned from State Bar with charged pending – hold themselves out as practicing or entitled to practice / advertise

· Result – crime punishable by imprisonment for not more than 6 months
· (d)  Penalties provided in this section are cumulative to each other and to any other remedies or penalties provided by law

	B&P § 6126.5 – Relief

· (a) Person who transacted with a person unauthorized to practice but advertising / holding oneself out as able to practice could be entitled to the following types of relief:

· (1) Actual damages

· (2) Restitution of all amounts paid
· (3) Penalties and tax liabilities incurred in connection with the sale or transfer of assets to pay for any goods, services, or property

· (4) Reasonable attorney’s fees and costs to rectify unauthorized practice of law

· (5) Prejudgement interest from date of loss to date of judgement

· (6) Equitable relief as appropriate

· (b) Relief shall be awarded / distributed to those whom it was awarded; if impracticable, should be distributed by the court according to equitable powers
· (c) Court shall also award AG or other prosecutor attorney’s fees, and in the court’s discretion, exemplary damages


Seriousness of UPL

· Three reasons for seriousness

· (1) Public protection – ensure that public gets adequate representation

· (2) Public perception – make people take the profession seriously and interaction with lawyers seriously

· (3) Market control – make sure Ls are not in over broad supply so that market (and market rates) stay stable
Definition of “practice of law”

	NOTE – “pro se” parties do not violate the law by representing themselves; UPL is only when a person performs activities on behalf of another

	Practice of law 
· Legal advice and counsel; 
· Doing and performing services in a court of justice through its various stages and in conformity with its rules of procedure; and 

· The preparation of legal instruments and contracts by which legal rights are secured


	KEY DISTINCTION – providing legal information v. providing legal services

	
	Legal information (not PL)
	Legal services (yes PL)

	Speaking to someone facing criminal charges
	Describing elements of an offense
	Making individualized recommendations based on if conduct aligns with elements, e.g., accepting a plea

	Drafting documents by which legal rights are secured
	Providing a pre-printed form
	Filing in forms for another person
· e.g., LegalZoom hires lawyers so their form population software is under the supervision of a lawyer


Access to justice tie in

· Requiring law school and bar passage is expensive – as such, barriers to entry set market prices and price people out of the market
· States (not necessarily Cal.) have authorized non-lawyers to aid in certain areas such as:

· Real estate transactions - completing paperwork, escrow, etc.
· Landlord tenant matters – legal assistants are allowed to provide services in eviction cases
Meaning of “in jurisdiction”

	From Birbrower (Cal. 1998)
· NO REQUIREMENT of physical presence 
· “In” means sufficient contacts w/ Cal. client while rendering legal advice or the creation of a continuing relationship with a Cal. client that includes legal duties and obligations 


Birbrower et al. v. Superior Court (Cal. 1998) – finding UPL
· ESQ is a Cal. corp. located in Cal. Tandem Computers is a Del. corp. located in Cal. Hobbs and Condon, two attorneys from Birbrower, a N.Y. law firm, represented ESQ in a contract dispute with Tandem. Hobbs nor Condon (nor any member of Birbrower) was licensed to practice in California. 
· In ’92 / ’93, Hobbs and Condon traveled to Cal. to meet with ESQ and discuss strategy. In Aug. ’92, Hobbs and Condon met with Tandem in Cal. to attempt to settle. At some point in ’93, Hobbs came to Cal. and reached a settlement agreement with Tandem. 
· ESQ sues Birbrower alleging malpractice on the grounds of unauthorized practice of law. Birbrower counterclaims alleging $1m in unpaid fees.
· HELD

· Birbrower engaged in UPL by (1) having sufficient contact with a Cal. based client and rendering legal advice to that client; and (2) not associating with local counsel. 

· RESULT

· Birbrower is not entitled to any fees it earned while practicing in Cal. However, to the extent there were any services performed in N.Y., they can claim those fees.

· QUESTIONS

· Would it have mattered if Birbrower attorneys telecommuted to Cal.?

· No – not based on physical presence. Based on sufficient contact.

Estate of Condon (Cal. App. 1998) – not finding UPL

· Colo. lawyer billed Colo. client for advising on protracted Cal. probate litigation against client’s Cal. based sister. Colo. lawyer did advise on Cal. law and occasionally did travel to Cal. However, all Cal. court appearances and filings were done by Cal. co-counsel. 
· HELD – no UPL as Colo. lawyer’s services were rendered in Colo. and all client relationship management was done in Colo. 
Law Firms
	MR 5.1 – Responsibilities of Partners, Managers, and Supervisory Ls

· (a) General charge to partners / managerial Ls
· Firm partner / L in a managerial capacity in a firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
· (b) Supervisors
· L having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Profess Conduct.
· (c) Respondeat Layeior 
· L shall be responsible for another L’s violation of the Rules of Proc. Conduct IF:

· (1) L orders, or with knowledge of the specific conduct, ratifies the conduct involved; or
· (2) L is a partner / managerial L in a firm and knows of conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action

	COMMENTS

· See that (b) can be violated without violating (c) as (c) is predicated on orders or knowledge where as (b) is about advanced efforts to ensure compliance with Rules of Pro. Conduct.


	MR 5.2 – Responsibilities of Subordinate L

· (a) L is bound by the Rules of Pro. Conduct notwithstanding that the L acted at the direction of another person
· (b) A subordinate L does not violate the Rules of Pro. Conduct if the L acts in accordance with a supervisory L’s reasonably resolution of an arguable question of professional duty

	COMMENT

· [2] Working with (b)

· If situation is clear – both Ls are equally and fully responsible for fulfilling their obligations under the Rules of Pro. Conduct.
· If situation is not clear – subordinate L can defer to their superior’s reasonable resolution of the question and be protected if the resolution is subsequently challenged


	MR 5.3 – Responsibilities Regarding Non-L Assistance

W/r/t a nonlawyer employed or retained by or associated with a L:
· (a) General charge to partners / managerial Ls
· Partner / L with managerial capacity in a firm shall make reasonable efforts to ensure the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the L
· (b) Supervisors
· L having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the nonlawyer conforms the professional obligations of the L
· (c) Respondeat Employeior
· L shall be responsible for a nonL’s conduct that would be a violation of the Rules of Proc. Conduct if engaged in by the L IF:

· (1) L orders, or with knowledge of the specific conduct, ratifies the conduct involved; or

· (2) L is a partner / managerial L in a firm and knows of conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action


Law Firm Situation – Opinion Letter

Opinion letter – client engages L to assess a situation and state an opinion on if they comply with relevant law. Firm client Chem. Co. is a chemical manufacturer. Chem. Co. wants to sell their building. The buyer is a dog boarder who will have dogs running around in the yard. Partner Patti askes Aaron Associate to write an opinion letter assessing whether Chem. Co. would be liable to Thorax, a chemical Chem. Co. has dumped all over the yard the dogs will be running in. The law makes them liable if Thorax is “hazardous.” Aaron believes Thorax is actually hazardous; however, it is debatable if it meets the legal definition. Patti tells Aaron he needs to write the letter to conclude it is not “hazardous.”
What should Aaron do in the opinion letter?

· While Aaron is working at the direction of Patti, this does not relieve him of a personal obligation to follow the Rules of Professional Conduct, MR 5.2(a). 
· Aaron needs to maintain independent professional judgement and candor to the client consistent with MR 2.1. 

· As such, Aaron needs to raise his concerns with Patti and determine why she is comfortable concluding it is not hazardous. He should ask if her opinion changes based on what he tells her. 

· Aaron also has an obligation to Chem. Co. to reasonably consult with them about the means by which the objectives of their representation are accomplished. It is clear that Chem. Co. clearly wants the letter to say it is not hazardous. If Aaron and Patti cannot agree, it might be best to loop Chem. Co. in so (1) they are aware it is ambiguous; and (2) let them decide if they want to move forward with an opinion letter that may provide legal protection, but still cause actual harm.
· NOTE – Aaron definitely cannot tell the property buyer about the issue as it would be protected by confidentiality, MR 1.6(a).  
Civility

	MR 3.5 – Impartiality and Decorum of the Tribunal

Lawyer shall not:

· (a) Seek to influence a judge, juror, or prospective juror or other official by means prohibited by law

· (b) Communicate ex parte with such a person during the proceeding UNLESS authorized to do so by the court

· (c) Communicate with a juror or prospective juror after discharge of the juror IF:

· (1) Communication is prohibited by law or court order 

· (2) Juror has made known to the lawyer their desire not to communicate

· (3) Communication involves misrepresentation, coercion, duress, or harassment

· (d) Engage in conduct intended to disrupt a tribunal


	MR 4.4 – Respect for rights of third persons

· (a) In rep.’ing a client, a L shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person
· (b) Where - 

· It is reasonably apparent to a lawyer who receives a writing relating to a lawyer’s representation of a client
· That the writing was inadvertently sent or produced; and 

· (CRPC) The lawyer knows or reasonable should know that the writing is
· Privileged; or 
· Subject to the work product doctrine
· The lawyer shall:

· (a) Refrain from examining the writing any more than is necessary to determine that it is:

· Privileged; or 
· Subject to the work product doctrine

· (b) Promptly notify the sender

	NOTE

· MR 4.4(a) – other lawyers are included as part of “third persons”


	MR 8.2 – Judicial and Legal Officials

· (a) A L shall not make statements the L knows to be false or with reckless disregard as to its truth or falsity
· Concerning

· A judge, adjudicatory officer, public legal officer; or

· Candidate for election or appointment to judicial or legal office


	MR 8.4(d) – Misconduct

It is professional misconduct for a lawyer to:

· (d) Engage in conduct that is prejudicial to the administration of justice


United States v. Wunsch (9th Cir.) – applying 8.4(d)
· As part of a proceeding, US Attorney (a woman) has Wunch’s lawyer (a man) DQ’ed for conflict of interest. After DQ, lawyer writes a letter to the US Attorney saying 
· “MALE LAWYERS PLAY BY THE RULES, DISCOVER TRUTH AND RESTORE ORDER. FEMALE LAWYERS ARE OUTSIDE THE LAW, CLOUD TRUTH AND DESTROY ORDER.”
· Held
· The rule in question is MR 8.4(d) – professional misconduct for a L to engage in conduct that is prejudicial to the administration of justice. 
· Cal. precedent for discipline where sexist comments occurred during a deposition. 
· However, here the comments were not prejudicial as they did not occur during the litigation process. 

· A single act could result in discipline; however, in this case there should be no discipline since it was not prejudicial to the administration of justice and the court could not punish it without infringing on L’s first amendment rights. 

Standing Committee on Discipline v. Yagman – applying 8.2(a) and backstopping with MR 8.4(d)
· Lawyer Yagman gets quoted as saying Judge Keller has a history of sanctioning Jewish lawyers and that he finds his conduct anti-Semitic. Also says Keller was “drunk on the bench.” Two weeks later, Yagman gets a request from Prentice Hall to publish a review of working with Keller – calls Keller “dishonest.” A week later, Yagman takes out a full page ad. in the L.A. Daily Journal seeking other lawyers who had been sanctioned by Keller to contact Yagman. 
· Has Yagman violated MR 8.2(a)?
· MR 8.2(a) prohibits making statements about a judge that the lawyer know are false or makes with reckless disregard as to the statements truth or falseness.
· Anti-Semite & drunk on the bench
· The anti-Semite comments is an opinion. The context in which he said it makes this clear. Similarly, since Prentice Hall is a review, it makes clear that this is Yagman’s opinion. Yagman never offers specific situational evidence. 
· For “drunk on the bench” to be a violation, it would need to be demonstrated as true.

· The L.A. Daily Journal article says nothing damaging, just looks bad.
· Has Yagman violated MR 8.4(d)?
· MR 8.4(d) prohibits the attorney from engaging in conduct that is prejudicial to the administration of justice. 

· Yagman, through his antics, has essentially tried to set up the ability to judge shop to get away from Keller. Actual judge shopping is prejudicial to the admin. of justice; however, setting up the potential to do so has not actually prejudiced justice . . . yet. 
Duties to Society
	FAIR

	· Fairness to non-clients

· Access to justice

· InfoRmation for public

	Rules implicated

· MR 3.x

· MR 4.x

· MR 6.x

· MR 7.x


Fairness to non-clients
	MR 3.4 – Fairness to opposing party and counsel

Lawyer shall not – 
· Evidence
· (a) Themselves unlawfully / counsel or assist another to unlawfully:
· Obstruct another’s access to evidence
· Alter, destroy, or conceal a document or other material having potential evidentiary value

· (b) Falsify evidence

· (b) Suppress evidence there is a legal obligation to turn over (CRPC only)

	NOTE – full rule is also presented above in a different format


	MR 4.1 – Truthfulness in statements to others

During client representation, a lawyer shall not knowingly:

· (a) make a false statement of material fact or law to a third person; or

· (b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by MR 1.6

	COMMENTS

· Truthfulness – does not impose an affirmative duty to inform an opposing party of relevant facts
· Meaning of “material fact” – consider that certain statements are “puffery” and can never be relied on – e.g., estimates of price or value, existence of an undisclosed principle

	NOTE

· MR 8.4(c) – A basis for discipline exists if the L engage in conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation
· MR 1.2(d) – L is prohibited from counseling or assisting in conduct the L knows is criminal or fraudulent


	(MRs only) MR 4.4 – Respect for Rights of Third Persons

· (a) In rep.’ing a client, a L shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person

	NOTE

· Goes in evidence as testimony is evidence

· The standard here is incredibly low; can always assert the alternative purpose of diligent representation of your client
· No CRPC equivalent – however, B&P 6068(f) – “advance no fact prejudicial to the honor or reputation of a party of witness, unless required by the justice of the cause . . .”


Evidence examples

Physical evidence dilemma
· You are a criminal defense attorney. The following four clients come in. How should you respond?

· (1) Client A, existing client, with murder trial next week – tells you that they committed the murder; gives you the murder weapon and states they do not want the District Attorney to get it.

· MR 3.4(a) precludes the lawyer from concealing evidence. However, lawyer must also maintain inviolate to themselves the secrets of their client. SUGGESTION – use the rules as a weapon.

· [TALK TO KEITH ABOUT THIS ONE]

· (2) Client B, brand new client, walks in unannounced, lays a gun on your desk and says “I just shot my boss with that.”

· The purpose of including this one is to show that confidentiality rules also apply to prospective clients. (See the MR 1.18 > 1.9 to 1.6 exception rodeo).

· Additionally, note that MR 3.4 and evidence rules are not trial specific. 

· (3) Client C who has yet to be charged with robbery – tells you about crime; also tells you where the money is located in the woods.

· The MR 1.6(a) rules governing confidentiality precludes the lawyer from revealing information about the money. 

· This was the situation from People v. Belge. There, the court held that A-C confidence was grounds to dismiss a case brought against an attorney related to concealing the location of bodies in a murder trial. 

People v. Belge – power of lawyer-client confidentiality
· Belge’s client, Garrow, was charged and convicted for killing a student. During representation, Garrow told Belge that he had committed two more murders – he disclosed the specific location of the bodies. Belge does not come forward with evidence about the bodies. Belge is charged under a state law requiring reporting the location of dead bodies. 
· HELD – Lawyer-client confidentiality prevails over obligation to report location of bodies. Lawyer-client confidentiality is necessary for the adversarial system to appropriately function, so we must protect it.
Ryder – when confidentiality goes too far
· Client Cook tells Lawyer Ryder he has recently robbed a bank. Further tells him shotgun he used and money are in a safe deposit box. Ryder has Cook move the gun and money to Ryder’s safe deposit box. 
· HELD – Ryder’s conduct goes beyond A-C privilege. This crosses the line into being an accessory after the fact.
Defendant Scott and Burned Wallet – Defense counsel and moving evidence

· Scott appeals a conviction of first-degree murder and first degree robbery on grounds the Prosecution could not rely on the evidence they used to convict him because it was covered by A-C privilege. 
· Scott was convicted with Meredith as a conspirator. The Prosecution supported Scott’s conviction by demonstrating the victim’s wallet was found in the trash behind Scott’s house. Specifically, the Prosecution had Frick, someone who worked as an investigator for the defense, testify he saw the wallet in the trash can.
· Scott told his defense counsel about the wallet. Specifically, that he had found it, split the money with Meredith, then tried to burn it and ended up throwing it away in his trash can. 
· Defense attorney told Frick to go investigate. Frick ended up taking the wallet from the trash can (which is why he had to testify to its location at trial), brining it to the defense attorney. After the defense attorney examined it, he handed it over to the police. 
· HELD – normally, information about the location of evidence gained after a privileged conversation would be included as part of A-C privilege; however, where defense moves the evidence such that the prosecution could not independently find it, it is admissible. 
· UPSHOT – Frick’s testimony is admissible. 

No Bullying
Situation – Male client in divorcing his wife currently hates all women. The 86 year old female librarian has information you need in representing your client. She is very uncomfortable talking about it on the stand. Client tells you to essentially make her uncomfortable as they think it will help demonstrate how egregious wife’s conduct was.
What should you do?

· (1) Just do it. MR 4.4 prevents embarrassment, harassment, etc. where there is “no substantial purpose.” If challenged later, you could say substantial purpose was complying with client’s objective in representation. After all, they make decisions about objectives, MR 1.2(a).
· (2) Counsel against it. Under MR 1.4(b), you are obligated to explain matters to the extent reasonably necessary to permit the client in making decisions regarding the representation. In rendering independent professional judgement and candid advice in accordance with MR 2.1, you could explain this will not be viewed positively by the court. 
· If you really don’t want to and the client insists, there may be grounds for permissive withdrawal as the client is insisting on a course of action the attorney finds repugnant or fundamentally disagrees with, MR 1.16(b)(4). 
Negotiating – Limits on Lawyer Action

	Rules to consider

· MR / CRPC 1.2(a) – L shall abide by client’s decisions related to objectives of representation / L should abide by client’s decisions regarding settlement
· MR / CRPC 1.4(a)(3) – L should keep client reasonably informed about the status of a matter
· CPRC 1.4.1 – L shall promptly communicate the Ts & Cs of all offers made to a client
· CRPC / MR 4.1 – L cannot make false statements of material fact. 


Settling and the Overlap

On Monday, Corp. Client tell you they are willing to settle for $75k. During the negotiation on Tuesday, you tell the opposing party that you are authorized to pay $35k. Opposing party, with a really big sigh, says “look, these people are in a really bad spot, with medical bills and to reasonably get back on their feet they need $75k. Are you authorized to go that high?”
What can you say?

· CRPC / MR 4.1 prohibits making false statements of material fact. The amount here is most likely material. As such, you definitely cannot say “no.” 
· CRPC / MR 1.2 requires that you abide by client’s decisions. If the client was adamant about getting this settled for $75k or less, then you probably need to consider accepting. 
· What you absolutely need to avoid – attempting to negotiate and having the opposing side walk away from the table. This is a violation of letting the client control the objectives of representation under CRPC / MR 1.2(a) as the lawyer took decisions into their own hands. 
No-contact rule
	MR 4.2 – Communicating with persons represented by counsel
· In representing a client, L shall not communicate about the subject of representation
· With a person the L knows to be represented by another L in the matter
· UNLESS
· L has the consent of the other L; or 
· L is authorized to do so by law or court order

· (CRPC only included in MR comments) 
· (b) In the case of rep.’ed entities, communication is prohibited with
· (1) Current officer, director, partner, or managing agent of the org. ((d) managing agent means someone with discretionary authority over decisions that determine org. policy)
· (2) Current constituent IF – the subject of the communication is any act or omission of such person which may be binding on the org. for civil or criminal liability
· (c) Rule shall not prohibit:

· (1) Communication with public officials, boards, committees, or bodies; or
· (2) Communication otherwise authorized by law or court order

	COMMENTS

· Applies even if the represented party reaches out to the L – L must terminate conversation immediately
· Applies to both litigation and non-litigation settings
· Attorney cannot use a third party to approach a represented person
· HOWEVER - represented persons can communicate with one another and attorney can assist its own client with what to say
· To speak with former org. constituents – no consent of the other L is required

	NOTE

· Represented by counsel would also include a co-party


	MR 4.3 – Dealing with unrepresented person

· (*) In dealing on behalf of client with a person who is not represented by counsel:

· L shall not state or imply lawyer is disinterested (meaning – L must identify (i) who they are; (ii) who their client is; and (iii) that opposing party may have adverse interest)
· Where L knows or reasonably should know person they are dealing with misunderstands, lawyer should make reasonable efforts to correct the misunderstanding. 

· (CRPC only included in MR comments) 
· (*) To avoid conflicts of interest, L shall not give legal advice to an unrepresented person L knows or reasonably should know has interest adverse to L’s client. 

· L can, but does not have to, tell them to secure their own counsel.

	COMMENTS

· Does not prohibit L negotiating with an unrepresented party – L can tell the unrepresented person about the documents they are signing and what L sees as the meaning of the documents (legal information, not legal services)


No contact rule and orgs.

	Analysis framework – How to determine if L can speak to a constituent of the org.

· (1) Determine former v. current constituent

· Former – proceed with communication.

· Current – continue analyzing
· (2) If current, determine if communication subject is covered by A-C privilege
· Requires knowing if jurisdiction follows “control model” or “subject matter model”

· Cal. Rule – CRPC 4.2(b) – mix of control and subject matter, control is always included and subject matter persons are included situationally
· (3) If covered by A-C privilege, L needs permission of opposing counsel to have the discussion


Amazon Warehouse & Meal Breaks

Andy Amazon warehouse employee approached L. Requests help in employment matter as Amazon is not giving people breaks for lunch. Can the L go stand outside the Amazon warehouse to ask questions of employees?
· No. Probably not. The other workers in the warehouse have information that can be imputed to hold Amazon civilly liable. As such, communication with the workers is prohibited under the subject matter model unless L speaks with Amazon counsel, CRPC 4.2(b). 
· L would, however, be able to discuss with a former employee without consent of Amazon counsel as CRPC 4.2(b) is limited to current employees. As such, L could call HR and ask for a list of workers who have recently left the company. However, in compliance with CRPC 4.3(a), L would have to identify themselves as counsel for Andy and potentially would have to go as far as telling HR what he was going to use the list for; however, L could probably get away with just saying he is “researching an employment matter” without more specifics.
· L has an obligation to be truthful in representing material facts, MR 4.1. As such, in discussing with HR, or any other party with whom L speaks in looking for former employees, L needs to be careful not to misrepresent a material fact about why he is getting in touch. 
InfoRmation for Public
Trial Publicity
	MR 3.6 – Trial publicity

· (a) The rule
· L participating or who has participated in the investigation or litigation of a matter

· Shall not make extrajudicial statements
· (*) The L knows or reasonably should know will be disseminated by means of public communication; AND

· (*) Will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter
· (b) Exception 1 – L may state:
· (1) (*) Claim, offense, or defense involved; (**) except as prohibited by law the identity of persons involved

· (2) Info. contained in public record

· (3) That an investigation of a matter is in progress

· (4) Scheduling or result of any step in litigation

· (5) A request for assistance in obtaining evidence and information necessary thereto

· (6) A warning of danger concerning the behavior of a person involved

· WHEN – there is reason to believe there exists the likelihood of substantial harm to an individual or to the public interest

· (7) Criminal case specific

· (i) Identity, residence, occupation, and family status of the accused

· (ii) If accused has not been apprehended, information necessary to aid apprehension

· (iii) The fact, time, and place of arrest

· (iv) Identity of investigating and arresting officers or agencies and the length of the investigation
· (c) Exception 2 – Counter statements
· Lawyer may make a statement a reasonable lawyer believes is required

· To protect a client from:

· The substantial undue prejudicial effect of 

· Recent publicity not initiated by the lawyer or lawyer’s client

· Statements made here should be limited to only that necessary to mitigate recent adverse publicity

· (d) No L associated in a firm or gov. agency with a L subject to para. (a) shall make a statement prohibited by para. (a)

	COMMENTS

· [5] Certain statements are more likely to have a material prejudicial effect
· (1) Character / identity – Statements as to the character, reputation, or criminal record of a party, criminal suspect or witness; identity of a witness; expected testimony of a party or witness
· (2) Criminal proceedings – possibility of a plea; existence or contents of a confession, admission, or statement (or refusal to make one)
· (3) Evidence – the performance or results of a test; the identity and nature of physical evidence
· (4) Criminal case opinions – opinions as to the guilt or innocence of a defendant or suspect

	NOTE

· Also consider L as witness


	MR 3.8(f) – Special responsibilities of a prosecutor

Prosecutor in a criminal case shall:
· (f) Rule
· (*) Refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused
· (*) Exercise reasonable care to prevent investigators, law enforcement personnel, or other persons assisting gov’t side from making extrajudicial statements that the prosecutor would be prohibited from making
· EXCEPTION
· Can make statements necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose


Breaking Down MR 3.6 – Trial Publicity
	Analysis framework

· (1) Is the L involved in / were they involved in (a) investigating; or (b) litigating the matter?
· (2) Were the statements made “extra judicial?”

· (3) Did the L know or reasonably should know the statements would be disseminated by a means of public communication?
· (4) Did the L know or reasonably should know the statements would have a substantial likelihood of materially prejudicing a proceeding?
· (5) Were the statements within an exception?


Gentile v. State Bar of Nev.
LVPD held a “secret stash” in a private vault they would use for undercover operations, cocaine, money, blank checks, etc. Vault was burglarized. Police officers started telling press that owner of private vault company was behind the burglary. Owner hires Gentile to help. Gentile invites the local news to his office and holds a presser. Says the following:

· (A) There is far more evidence that will establish that Police Detective X took the drugs and money than any other living human being.
· (B) Four of the adverse witnesses are drug dealers and convicted money launderers. Up until they agreed to testify for the police, the police would have told you these people are liars.
· (C) I know I represent an innocent man.

Should he have made these statements?
· MR 3.6(a) prohibits making extra judicial statements by a L involved in litigating a matter where the L knows the statements will be disseminated by a means of public communications and would have a substantial likelihood of materially prejudicing a proceeding. 
· Gentile was involved in litigating the matter and he made sure the extra-judicial statements would make their way into the public channels of communication. The remaining question is whether the statements will have a substantial likelihood of materially prejudicing the proceeding. 
· (A) in describing evidence will not. He is the defense attorney. Of course he will tout this at trial.
· (A) in naming someone else may. However, it is arguably included as part of the exception contained in MR 3.6(b) as it is the defense strategy and 3.6(b) allows, if the lawyer chooses, to state the defense.
· (B) will. This impugns the character of the adverse witnesses in a way that influences public opinion.
· NOTE that he could not make a direct statement like this at trial either per MR 3.4(e). Gentile would be limited to asking questions and letting the fact finder draw their own inferences.

· (C) will not. Again, this is arguably part of the defense strategy to try and show his client is innocent. Additionally, this could potentially fall into the MR 3.4(c) exception as a counter to the statements made by the LVPD. Specifically, it upholds the criminal process of innocent until proven guilty where they have tried to swing public opinion to make the Vault owner guilty until proven innocent. 
Advertising & Solicitation
	MR 7.1 – Communications Concerning a L’s Services; All Communications Rule
· A L shall not make a false or misleading communication about the L or the L’s services
· A communication is false or misleading if: 
· It contains a material misrepresentation of fact or law, or 
· Omits a fact necessary to make the statement considered as a whole not materially misleading 

· (CPRC) (b) Board of Trustees of the State Bar can adopt additional rules – none currently exist

	CRPC COMMENTS

· [1] Rule governs all communications – any type, including advertising, quotes the L makes in newspaper articles – all really means all
· [2] A communication that contains an express guarantee or warranty of the result of a particular representation is a false or misleading communication under this rule

· [3] Rule prohibits truthful statements that are misleading – truthful statement is misleading if it omits a fact necessary to make the L’s communication considered as a whole not materially misleading. 

· Any communication that states or implies “no fee without recovery” is also misleading unless the communication also expressly discloses whether or not the client will be liable for costs
· [4] Reporting the L’s achievements on behalf of clients or former clients, or a testimonial about the L, may be misleading if a reasonable person forms the unjustified opinion that the same results could be obtained for other clients in similar matters where there is no reference to the specific factual and legal circumstances of each client’s case
· [5] This rule prohibits a L from making a communication that states or implies that the L is able to provide legal services in a language other than English unless: 
· The L can actually provide legal services in that language; or
· The communication also states in the language the employment title of the person who speaks such language (i.e., if the admin. is the Spanish speaker, you need to note where it isn’t the lawyer)


	MR 7.2 – Communications Concerning a L’s Services – Specifics (Advertising)
· (a) L may communicate information regarding the L’s services through any media

· (b) L shall not compensate, give, or promise anything of value to a person for recommending the L’s services except that a L may:

· (1) Pay the reasonable costs of advertisement or communications permitted by this Rule
· (2) Pay the usual charge of a legal services plan or a not-for-profit or qualified L referral service

· (4) Refer clients to another L or a non-L professional pursuant to an agreement not otherwise prohibited under these Rules that 
· Provides for the other person to refer clients or customers to the L IF:

· (i) The reciprocal referral agreement is no exclusive; and
· (ii) The client is informed of the existence and nature of the agreement

· (5) Give nominal gifts as thank yous that are not intended nor reasonably expected to be a form of compensation for referral

· (c) L shall not state or imply the L is certified as a specialist in a particular field of law UNLESS
· (1) L has been certified by an org. approved by the appropriate state authority; and
· (2) The name of the certifying org. is clearly identified in the communication

· (d) Any communication made pursuant to this rule shall include the name and office address of at least one L or law firm responsible for its content


	MR 7.3 – Solicitation of Clients

· (a) Solicitation – communication initiated by or on behalf of a L or law firm;

· That is directed to a specific person the L knows or reasonably should know needs legal services in a particular matter; and 
· That offers to provide, or reasonably can be understood as offering to provide, legal services for that matter

· (b) Prohibition against anonymous solicitation – L shall not solicit professional employment by live person-to-person contact:
· When a significant motive for the L’s doing so is the L’s or law firm’s pecuniary gain

· UNLESS the contact is with a:
· (1) Lawyer

· (2) Person who has a family, close personal, or prior business or professional relationship with the L or law firm

· (3) Person who routinely uses for business purposes the type of legal services being offered by the L

· (c) Further prohibition – L shall not solicit professional employment even when not otherwise prohibited by para. (b) IF:
· (1) The target has made know to the L a desire not to be solicited by the L; or

· (2) The solicitation involves coercion, duress, or harassment

· (d) Communications authorized by law or ordered by a court or other tribunal are ok.
· (e) L can participate in a prepaid or group legal services plan that uses person-to-person contact to enroll members or sell subscriptions

	NOTE

· Lawyer v. hairdresser was brought up in class to demonstrate what is not allowed under this rule


	CRPC 7.4 – Communication of Fields of Practice and Specialization

· (a) L shall not state that the L is a certified specialist in a particular field of law UNLESS
· (1) L is currently certified as a specialist by the Bd. of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to the standards adopted by the Bd. of Trustees; and
· (2) The name of the certifying org. is clearly identified in the communication

· (b) Notwithstanding (a), the L may communicate that

· The L does / does not practice in particular fields of law

· A L may also communicate that its practice specialized in, is limited to, or is concentrated in a particular field (subject to 7.1)

	NOTE

· This rule is specifically related to “certified specialist”

· See that in (b), you are allowed to say you are a “practice specialist”


	CRPC 7.5 – Firm Names and Trade Names

· (a) L shall not use a firm name, trade name, or other professional designation that violates Rule 7.1
· (b) L shall not use a firm name in private practice that states or implies a relationship with a government org., public or charitable legal services org., or otherwise violates Rule 7.1

· (c) L shall not state or imply that the L practices in or has a professional relationship with a law firm or other org. unless that is a fact


Vocabulary

· Advertising – communications through mass media seeking business from a large pool of prospective clients

· Less regulated, MR 7.2
· Solicitation – communications seeking business from specific prospective clients
· Heavily regulated, MR 7.3
Use of Google

Lawyer contracts with google to have his ad. show up every time someone searches “divorce” in the LA area.

· This is not solicitation – it does not involve person-to-person advertising. 

· This is more about advertising. 
Limiting Solicitation – What can and can’t be limited

	Can be limited
	Cannot be limited

	· Can have a ban on in-person solicitation for for-profit clients

· Ban on targeted direct mail during 30 days after accident or disaster
	· No bans on in-person solicitation of pro bono clients for advocacy groups (e.g., ACLU can solicit clients in person)
· No complete ban on targeted direct mail to prospective clients (e.g., I know you got a DUI, call me)


Limiting Advertising – What can and can’t be limited

	Can be limited
	Cannot be limited

	· Can have mandatory disclosures in some ads. (e.g., fees & costs)
· Can have disclosures in bankruptcy advertising (e.g., if firm is a “debt relief agency”)
	· No complete ban

· Ads. cannot be limited to certain pre-approved phrases

· No bans on stating specialty certificates offered by bona fide orgs.

· No limits on use of initials following one’s name (e.g., a CPA can put CPA at the end of their name)


Rules overview
Discipline

· B&P 6001.1 – Protection of the public as the highest priority

· MR 8.4(a) – Three bases for misconduct

· MR 8.4 – Other bases for misconduct

· B&P 6106 – Moral turpitude, dishonesty, or corruption, irrespective of criminal conviction

· B&P 6077 – Authority to discipline for willful breach

· B&P 6078 – Authority to recommend disciplinary after hearing

· B&P 6068(o) – Cal. reporting obligations

· MR 8.3 – Reporting professional misconduct

· MR 3.10 – Threatening criminal, administrative, or disciplinary charges

· B&P 6090.5 – A-C agreement not to file a complaint – cause for discipline

Duties to client

· Formation of client relationship

· MR 1.2(b) – L’s rep. of client is not endorsement of client

· MR 1.2(c) – Limiting scope

· MR 1.16(a) – Mandatory decline / withdrawal

· MR 1.16(b) – Permissive withdrawal

· MR 8.4(g) – Pro. misconduct for harassment or discrim. related to practice of law

· Rest. of Law Governing Lawyer  § 14 – Formation of client

· Orgs. as client

· MR 1.13(a) – Org. is client

· MR 1.13(f) – Upjohn warnings

· MR 1.13(g) – Dual rep. ok so long as not prohibited by MR 1.7

· MR 1.13(b) – Duty for L to report; reporting up

· MR 1.13(c) – Reporting out 

· MR 1.13(d) exceptions to reporting out

· CRPC 1.13(c) – Prohibition against revealing confidential information

· CRPC 1.13(d) – Option to withdraw

· MR 1.13(e) – Fired lawyer’s duty to report up

· Competence

· MR 1.1 – Competence

· MR 1.3 – Diligence

· MR 1.8(h)(1) – Waiving competence (independently represented client)

· CRPC 1.8.8 – Prohibition against waiving competence

· MR 1.8(h)(2) / CRPC 1.8.8 – No settling competence dispute unless person is rep.’ed or advised to seek rep. in writing

· MR 2.1 – Advisor (independent pro. judgement & candid advice)

· Communication

· MR 1.0(e) – Informed consent

· CRPC 1.0.1(e) – Informed consent

· MR 1.2(a) – Scope of representation

· MR 1.2(d) – Prohibition against counseling to engage in on crime of fraud

· MR 1.4 – Communication

· CRPC 1.4.2 – Disclosure of no pro. liability insurance

· MR 1.14 – Clients with diminished capacity

· Confidentiality

· MR 1.6 – Confidential information

· B&P 6068(e) – Confidence and secrets of clients

· CRPC 1.6 – Confidential information of client

· MR 1.9(c) – Confidence and former clients

· MR 1.18(b) – Confidence and prospective clients

· CRPC 4.4 – Inadvertently received A-C privilege or work product

· MR 4.4(b) – Inadvertently received communication

· MR 1.6(a) / 5.3(b) – Duty is on L to keep things confidential

· A-C Privilege

· Work product doctrine

· Conflicts of interest

· MR 1.7(a) – Prohibition against concurrent conflict of interest

· MR 1.7(b) – Waiving of conflict of interest

· CPRC 1.7(c) – Additional Cal. disclosures

· MR 1.8(a) – Transaction with client

· MR 1.8(b) – Use of information relating to representation

· MR 1.8(f) – Conflicts and third party compensation

· MR 1.8(x) – Other conflict situations

· MR 1.9 – Duties to former clients

· MR 1.10 – Conflict and the firm

· MR 1.18 – Duties to prospective clients

· MR 5.4 – Conflicts and third party payors

· Cash

· MR 1.5(a) – Unreasonable fee

· CRPC 1.5(a),(b) – Illegal or unconscionable fee

· MR 1.5(b) – Fee communication

· B&P 6148 – Fee agreements involving expenses in excess of $1k

· B&P 6149 – Written fee contract as confidential communication

· MR 1.5(c), (d) – Contingent fees

· CRPC 1.5(d) – Non-refundable fees

· CRPC 1.5(e) – Flat fees

· B&P 6146 – Contingent fees in med. mal

· MR 1.5(e) – Fee division

· CRPC 1.5.1 – Fee division

· MR 1.15 – Safekeeping property

· MR 5.1 – Pro. Independence of Lawyer

Duties to court

· Candor

· B&P 6068(c) – Maintain legal or just actions, except defense of criminal law

· B&P 6068(d) – Employ means consistent with truth, never mislead judge

· B&P 6128 – Deceit of court (misdemeanor)

· MR 3.1 – Meritorious claims or contentions in court, not transaction (controverting law or fact)

· MR 3.2 – Expediting litigation

· MR 3.3 – Candor towards the tribunal (generally, evidence, and testimony)

· MR 3.4 – Fairness to opposing party and counsel

· MR 3.7 – Lawyer as witness

· Compliance with law

· MR 5.5 – UPL

· MR 8.5 – Disciplinary choice of law

· B&P 6125 – Restriction of practice to Cal. state bar members

· B&P 6126 – Prohibition on advertising or holding oneself out when not a state bar member

· B&P 6125.5 – Relief for UPL

· MR 5.1 – Responsibility of partners for Ls

· MR 5.2 – Subordinate Ls

· MR 5.3 – Responsibility of partners for non-Ls

· Civility

· MR 3.5 – Impartiality and decorum of the tribunal

· MR 4.4(a) – Respect for rights of third persons

· MR 8.2 – Judicial officers and other legal officials

· MR 8.4(d) – Misconduct to engage in conduct prejudicial to the admin. of justice

Duties to society

· Fairness to non-clients

· MR 3.4 – Evidence destruction or falsification

· MR 4.1 – Truthfulness in statements to others

· MR 4.4(a) – Respect for rights of third persons

· MR 4.2 – No-contact rule; represented persons

· MR 4.3 – No-contract rule; unrepresented persons

· Access to justice

· B&P 6068(h) – Never reject cause of defenseless or oppressed

· Information for public

· MR 3.6 – Trial publicity

· MR 3.8(f) – Special responsibilities of prosecutor

· MR 7.1 – Communications concerning an L’s services

· MR 7.2 – Advertising rule

· MR 7.3 – Solicitation rule

· CRPC 7.4 – Communication of fields of practice and specialization

· CPRC 7.5 – Firm names and trade names
