INTRODUCTION
I. Criminal procedure covers the rules and practices that govern the investigation and prosecution of criminal cases.

a. Investigatory criminal procedure—rules governing police conduct in investigating a case 

i. 4th, 5th, and 6th Amendments

b. Accusatory criminal procedure—rights of a defendant as a case proceeds through criminal justice system. 

i. Derives from 5th and 14th amendments (due process rights) + 6th amendment right to counsel/speedy and public trial, 8th amendment prohibition of excessive bail/double jeopardy
II. Federal constitutional law (adopted by California) is made by the United States Supreme Court. 
III. Goals of Criminal Procedure: 
a. Correct Result + Fair Process 

b. Powell v. Alabama: (Scottsboro Case)
i. All black defendants accused of rape by 2 white women and charged for a capital offense. 
1. They were not represented during the crucial time between arraignment and trial, and were denied “consultation, thoroughgoing investigation, and preparation." Their lawyer told the judge, on the record, that he was not prepared. The lawyer had 6 days to prepare, the trial lasted 1 day, and all were convicted.
ii. ISSUE: Were the defendants denied the right of counsel to a degree that violated the Due Process Clause of the Fourteenth Amendment? 
iii. HOLDING: The Supreme Court said this was NOT a fair trial.

1. Supreme Court said you need a lawyer that is going to represent you and help you protect your rights.
c. Challenges in having a fair criminal justice system
i. Racism, resources, balancing defendants’ rights vs. victims’ rights, historical approach to procedures. 
IV. Incorporation:

a. When the federal constitution sets a rule, do the states have to apply the rule? 

i. ORIGINALLY, just the federal government had to apply the bill of rights. 

ii. NOW, any rights which are fundamental are incorporated in the 14th amendment’s due process clause apply to the states as well as the federal government

1. Selective incorporation 

b. Duncan v. Louisiana: 

i. Does the 6th amendment right to jury trial apply in state court? (Is the 6th amendment fundamental enough to be “incorporated” to the states?)

ii. YES, the 6th amendment right to a jury trial is incorporated to the states. 
c. 4th, 5th, and 6th amendments generally APPLY. 

d. Rights which are NOT incorporated

i. 3rd amendment: right not to quarter soldiers

ii. 5th amendment: NO RIGHT TO GRAND JURY 
iii. 7th amendment: no right to jury in civil cases

e. What does it mean to be incorporated? 
i. Most rights incorporated to same extent (“jot-for-jot”) as they apply federally. (4th and 5th Amendment)
1. But you don’t have to have a unanimous jury or same size jury in state court like you do in federal court.

2. Not all procedures used in federal court are used in state courts.
ii. State laws can give you MORE protection but cannot give you LESS protection than the constitution. 

V. Retroactivity:
a. Typically, a Supreme Court decision recognizing a new right of criminal procedure applies to 
i. (1) that case,

ii. (2) any cases pending at the time (in trial court or on appeals), and 

iii. (3) to future cases.
b. Does NOT apply retroactively to 
i. (1) cases where the appeals have already been completed or 

ii. (2) cases pending on habeas corpus.

c. UNLESS: 

i. The Supreme Court decides that the very thing you were punished for should not have been punishable (narrows the government’s power to punish)

1. Lawrence v. Texas: Consensual same-sex activity should not be punished. 
2. Miller: No LWOP for juveniles 
ii. (OR) It is a “watershed” rule of procedure that bear on fundamental fairness
1. Only one case where procedure was made retroactive: Gideon v. Wainwright
a. Fundamental right

b. States had all updated the procedure anyway
2. Very narrow—must be necessary to prevent an impermissibly large risk of an inaccurate conviction + must alter our understanding of the bedrock procedural elements essential to the fairness of a proceeding
3. Schriro v. Summerlin:

a. Decisions are not retroactive for habeas corpus cases 

b. The rule announced in Ring v. Arizona, requiring that aggravating factors necessary for the death penalty be found by jury, is not retroactively applicable to cases already FINAL. 

c. Rule is substantive rather than procedural if it alters the range of conduct or the class of persons that the law punishes. Rules that regulate only the manner of determining the defendant’s culpability are procedural
4. Edwards v. Vannoy: 

a. Justice Kavanaugh: New procedural rules do not apply retroactively on federal collateral review.

b. ELIMINATED WATERSHED RETROACTIVE RULE, unless something is as “fundamental” as Gideon. 
4TH AMENDMENT: SEARCHES AND SEIZURES 
I. 4th Amendment: 

a. “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

b. Who does the right belong to? PEOPLE. 
i. Applies if you’re a citizen or a permanent legal resident
1. It is assumed that IF you are in the US, regardless of your immigration status, you would have protection against the 4th amendment. 
2. Corporations protected by 4th amendment. 
ii. The 4th amendment only applies to searches INSIDE the US. 
1. Does NOT apply to searches OUTSIDE of the US, even if conducted by US law enforcement/international government
2. Verdugo-Urquidez: US law enforcement investigating drug sales in Mexico raided a house in an illegal search. The Court held this was not a violation because the search was outside of the US

c. Whose conduct is covered? 
i. 4th amendment covers ONLY government action. 
ii. Does NOT cover searches by private individual, unless working for the government. (Need state actions, i.e., police officer or informant)
d. Presumption: a search is reasonable if there is a warrant, and it is based upon probable cause. 

i. There are exceptions

ii. Warrant = gold standard. 

iii. The evidence would not be admitted if it was found through an unreasonable search. 

e. Analysis:

i. (1) Was it a search or seizure?
1. (a) was it a government or private search? 
ii. (2) Was there probable cause?

iii. (3) Was there compliance with the warrant requirement?

iv. (4) Was there a valid exception to the warrant requirement?
v. (5) Standing? 

vi. (6) Exclusionary rule? 
II. STEP 1: WAS IT A SEARCH? 
a. Evolution of the standard for “searches”: 
i. Olmstead v. United States:
1. Must be a physical intrusion (trespass) 
2. Eavesdropping/wiretapping = no physical trespass, so not a search 

3. OVERRULED. 

ii. Katz v. United States: 

1. Purpose of 4th amendment is to protect privacy, not just places. Violation of 4th amendment occurs even without physical intrusion. (Overturned Olmstead)

2. Harlan Concurrence: two-fold requirements! 

a. (1) Subjective expectation of privacy—must manifest an expectation of privacy. 

b. (2) Reasonable expectation of privacy (decided by Supreme Court) 

3. The FBI attached electronic listening devices to the outside of a phone booth and they could hear the defendant’s conversation inside. This was considered a search.

iii. United States v. Jones: 
1. Trespass SUPPLEMENTS Katz “REP” test. (Katz test is not exclusive)
a. 4th amendment also covers trespass on “persons, houses papers, and effects”

2. Physically putting a beeper on car and getting information is a “search” 
3. Concurrence (Sotomayor) 

a. Embraces mosaic theory of extensive monitoring— if the government collects SO much information, it may be a search.
b. Reconsider disclosures to third party doctrine— states that just because we give information to people, it’s not a search
4. Concurrence: Alito, Ginsberg, Breyer, Kagan 

a. Should not return to trespass analysis 

b. Focus on REP and long-term monitoring (short term vs. long term) 
b. Application of Katz “SEARCH” standard: 
i. Open Fields = NO SEARCH 
1. Oliver v. US:

a. No legitimate expectation of privacy in an open field = NO PROTECTION OF 4TH AMENDMENT.

b. Curtilage = area closest to the home = PRIVACY 
ii. Curtilage = SEARCH

1. US v. Dunn: Open fields vs. Curtilage 
a. To determine if the area is an open field (no search) or within the curtilage (search), weigh: 
i. Proximity to home
1. Closer to home, more likely it is a search. 

ii. Within an enclosure surrounding the home? 

1. Fence? 

iii. Nature of use? 
1. Intimate activities 

iv. Steps taken to protect area from observation by passerby’s?

b. The court held that this was not a search because the barn was in an open field and NOT in the curtilage of the home 
i. How close to the home?

1. Barn was 50 yards from the fence and 60 yards from the house. Court said this distance was substantial. Barn not an adjunct of the house.

ii. Within the home enclosure?

1. Barn did not lie within the area surrounding the house that was enclosed by a fence

iii. Nature of the use?

1. Barn not used for intimate activities of the home

iv. Privacy steps taken?

1. D did little to protect the barn from observation by those standing in the open fields
iii. Aerial Surveillance 

1. Rule: NOT A SEARCH if the surveillance of the home is viewable to the police where the public have a right to be
a. i.e., if the police are looking through a hole in the fence, that is not a search because the public can look through that hole as well

2. California v. Ciralo 
a. Police couldn’t see over tall fences, flew plane 1000 ft. above yard to view the home. 
b. D manifested a subjective expectation of privacy—YES, built a high fence. 

c. BUT was there a reasonable expectation of privacy?—NO 

i. There is NO reasonable expectation of privacy in a publicly navigable airspace = no search. 

3. Florida v. Riley: 
a. Helicopter hovering 400 feet above a home = NOT A SEARCH. 
b. There is no REP from a helicopter hovering over you, so they can use that information. 

i. If it’s not illegal, not a search. Must be within publicly navigable airspace as per FAA guidelines.
c. O’Connor concurrence: 

i. Correct test is whether the police were flying in public airways at an altitude at which members of the public travel with sufficient regularity.
4. Drones are undecided. 
iv. New Technology 
1. FACTORS to determine REP: (narrow standard)
a. Involves the home

b. New technology that’s not in general use 

c. Capable of showing intimate activities within the home 
2. Kylo v. United States: 
a. Use of a thermal imaging device to see inside the home is a SEARCH. 
3. Non-high-tech devices = not a search 

v. Trash 

1. California v. Greenwood: 

a. No REP in trash placed on street (accessible to anyone), NO SEARCH. 
2. Trash collection on private property… depends on if it is a trespass. (Rely on Jones)
vi. Public Areas 

1. What happens in public is NOT a search. Tracking devices essentially just track your public movements

2. United States v. Knotts: Using electronic tracking device to follow TO location
a. The governmental surveillance through a beeper placed in a container in the car amounted principally to the following of an automobile on PUBLIC STREETS. A person traveling in an AUTOMOBILE on PUBLIC highways has NO REP = NO SEARCH. 

b. Jones doesn’t apply because Knotts took the container with the beeper inside. (in Jones, they didn’t have permission to put beeper in). 

3. United States v. Karo: Following INSIDE location
a. If the beeper goes INSIDE the house, that is no longer a public surveillance and there is a REP because of the “sanctity of the home” = SEARCH. 
vii. Consensually Monitored Phone Calls
1. Police officer listening in to a phone call. (not wiretapping)—does violate CA law, but 4th amendment says no REP. 
a. You’re talking to a third person, they can tell anyone, anyone can listen in, etc. 

b. NOT A SEARCH
2. Contrast: With wiretapping neither person on the call knows the government is listening. There is a REP that a person not on the call is not listening.

viii. Third-Party Records 

1. THIRD-PARTY DOCTRINE: No reasonable expectation of privacy in information you convey to third parties. 

2. California Bankers Association v. Schultz:

a. No reasonable expectation of privacy 

b. Government requesting documents from a bank is not a search under the third-party doctrine. 
3. Smith v. Maryland: 
a. Pen register—tells you what numbers calling/what numbers are being called. 
b. You know the phone company has this information, so anyone else in the government can get it. No reasonable expectation of privacy! 

c. NOT a search

4. Carpenter v. United States 

a. Issue: Whether the use of cell site location info (CSLI) to locate D during a robbery was a search? 

b. New technology, but not in the home…. 

i. Traditionally we would have said no search because of the third-party doctrine, public activity, commonly in use, etc. 
c. But cell phones are ALWAYS CONNECTED. 
i. 24/7 surveillance for 7 days or more—MOSAIC OF YOUR LIFE. (Sotomayor Concurrence in Jones) = search 
d. HOLDING: 
i. REP in wireless cell phone records

ii. Rejects third party principle—cell phones are qualitatively different; we must limit (due to privacy) whether we apply the third-party doctrine to this case. 

1. Here, it is too much information for too long of a period.(1 week, 24/7). 
e. Carpenter takes third-party doctrine and puts LIMITS. Sometimes, that information is TOO revealing, but don’t know exactly where to draw the line. 
ix. Dog Sniffs 

1. Dog sniffs are NOT A SEARCH. (US v. Place) 
a. They are Sui Genesis: “one of a kind”

b. They only sniff for contraband vs. non-contraband. No REP in contraband, NO SEARCH. 
2. Illinois v. Caballes 

a. A dog sniff conducted during a concededly lawful traffic stop that reveals location of an illegal substance does not violate fourth amendment.

b. They are not intruding on a REP because the ONLY thing they can determine is contraband vs. non-contraband. 

3. Rodriguez v. United States

a. Limitation on Illinois v. Caballes—you can argue that even if it’s not an illegal SEARCH, that it was an illegal SEIZURE, and the search came as a product of an illegal seizure. —no reasonable suspicion 
b. Here, it was an illegal seizure because it was a prolonged stop. The dog sniff is a product of the illegal seizure, which cannot be used. 
4. Florida v. Jardines 

a. Canine sniffs of the home, on private property = SEARCH (trespass theory) 
b. Ordinarily, searches by a dog in public places is not a search. HERE, it was a search of the property. 

5. Florida v. Harris 

a. Dog sniff alert may be enough to show probable cause. Doesn’t need to be a perfect dog with a perfect record. 

b. FLEXIBLE STANDARD. 

i. The standard is: TOTALITY OF CIRCUMSTANCES; rather than a hyper-technical rule.
x. Manipulating Bags

1. Bond v. United States
a. Law enforcement squeezing your bags without a warrant = SEARCH, you have an REP in your bags.
2. Post-9/11—may come out differently today. 
xi. Field Testing 

1. US v. Jacobsen: 

a. Same theory as dog searches—the chemical test only shows contraband vs. no contraband

b. No REP in contraband = NO SEARCH. 

2. Impermissible uses: 

a. If they open someone’s purse, it is not allowed.

b. If it shows something other than contraband vs. not contraband, it is not allowed.
xii. Private Searches 

1. Private employers are NOT searches unless conducted at behest of government (US v. Sims) 

a. Law enforcement asked them to do it. 
b. If the government asked them to do it, then you have to think this—you allowed your boss to look at your computer, not the government. That is why it’s a search. 
2. Searches by private security guards do NOT trigger 4th amendment.

xiii. Foreign Searches 

1. Surveillance conducted in foreign countries, but used as evidence in American prosecution, is generally NOT a search 
2. Exceptions: 

a. Specific effort to circumvent 4th Amendment 

b. US supervises foreign investigation
III. STEP 2: IS THERE PROBABLE CAUSE? 

a. Probable cause is REQUIRED to obtain a warrant. 

b. Standard for probable cause: Fair probability of criminal activity 
i. NOT proof beyond a reasonable doubt, NOT preponderance of evidence 
c. Aguilar-Spinelli Standard:

i. If using information from informant, MUST SHOW: 

1. Informant was reliable/credible 

2. The source of information/ “basis of information”
ii. VERY TECHNICAL. 
d. Illinois v. Gates 
i. TOTALITY OF THE CIRCUMSTANCES: 
1. Source of information 

2. Amount of detail 

3. Corroboration----from police or others 

a. MOST IMPORTANT
4. Officer’s expert opinion

5. Nature of information
ii. MINUS evidence you received from an ILLEGAL SEARCH. 

1. Always start off: where did he get that? 

e. US v. Harris:

i. Probable cause should be relatively fresh but can extend if evidence of ongoing criminal activity, such as a money laundering scheme for a decade.
f. Maryland v. Pringle:
i. If there are multiple suspects with equal likelihood of committing the crime, there is probable cause to arrest ALL car occupants
ii. But proximity alone is not enough for probable cause. Must have particularized probable cause. 
g. Whren v. United States:

i. PRETEXTUAL STOP
1. Truck stopped “too long” at an intersection causing the police to stop. 

2. What was really on their mind was their race. They “looked like the type” who were up to “no good”—code word for racism. 
ii. Standard for probable cause is OBJECTIVE.
1. As long as the police can point to something they did wrong, they have probable cause. 
2. Subjective intent/motive of the police does not matter. 
h. Devenpeck v. Alford: 

i. The officer arrested D for recording a conversation over the phone without permission. This was not a crime. 
ii. Doesn’t matter if it’s the wrong crime so long as there is probable cause for arrest on another offense. The arrest still stands. 
i. Hein v. North Carolina: 

i. One broken tailgate, the officer thought you had to have two operating lights. Technically, under state law you only needed one working light. Upon arrest, they found cocaine. 
ii. Reasonable + good faith mistake of law does not invalidate probable cause or reasonable suspicion.
iii. Search incident to arrest would be OK.
j. Collective knowledge is okay—the individual officer does not need all the information; the government must collectively have enough information. 
i. Hearsay is OK. 
IV. STEP 3: IS IT A PROPER WARRANT? 

a. Requirements: 

i. Warrant must be based upon probable cause

ii. Warrant must be supported by oath or affirmation

iii. Must describe the specific items/person to be seized with “reasonable particularity”
iv. Warrant must be issued by a magistrate 

v. Warrant is generally good for 14 days 
vi. Warrant should be served during “daytime” (6 am - 10 pm) 
b. Describing the items to be seized 
i. Andresen v. Maryland 

1. ISSUE: Defense complained that this was an overbroad “general” search. Not specific enough for a search warrant. 

2. Catch-all language did NOT make warrant overbroad.

3. The court doesn’t want to be hyper technical— instead, imposes a REASONABLE STANDARD. 

a. Must use common sense and read the language of the warrant in context. 
b. Avoid catch-all language 

ii. Groh v. Ramirez:

1. Description must be on FACE of warrant. 
2. Can incorporate by reference 

3. Can cross-reference other documents, such as the affidavit. “We incorporate by reference by the affidavit”. 
4. No mention of items to be seized is a 4th amendment violation.
iii. US v. Grubbs:

1. Anticipatory warrants are okay— Don’t have the triggering event that creates probable cause, but must have an idea that there may be probable cause after the event.
2. Still must show probable cause that specific items will be at location 

iv. What can be seized?
1. “Fruits and instrumentalities” of a crime 
a. Fruits = product of a crime 

b. Bank robbery: Money 

2. Other “evidence” of a crime
a. All sort of other things to prove the crime occurred. 

b. Example: The clothing worn by robber, gun used, etc. 
v. What about computer files? 

1. If they have described ONE file in the warrant, but they recover another file… ask: was it in plain view? 

2. They should only be looking for one, but others are permissible. 

3. Ninth circuit is concerned—maybe should’ve asked for a special master and limit plain view. 

4. BUT if they said anything can be searched—overbroad. 

c. Must particularly describe the specific place to be seized 

i. Key word = REASONABLE.

1. More descriptive, better it is. 
2. Good faith mistakes are OK. 

ii. Can police search non-suspect’s residence? 

1. Zurcher v. Stanford Daily: 

a. Police can get a warrant to search ANYWHERE, including third parties’ homes, to find evidence of a crime. 
d. Issued by a magistrate 

i. “Neutral and competent magistrate” 
1. Need not be a lawyer (Standard is reasonableness and common-sense….don’t need legal training)
2. Must be neutral 

3. Cannot presently be a prosecutor or paid per warrant issued

4. Rubber stamps probably OK. 

ii. Coolidge v. New Hampshire 

1. Warrant issued by state’s attorney general = NOT ALLOWED
e. Manner of execution 

i. Timing: Rule 41 

1. Should be served during “daytime” (6AM-10PM) 

2. Unless otherwise authorized with an afterhours warrant
3. Evidence is not necessarily suppressed if they don’t comply 

4. Warrant is generally good for 14 days.

ii. Special Masters 

1. Statutorily required to protect privileged information
2. Lawyer’s and doctor’s offices 

iii. Detention and questioning during search 
1. Michigan v. Summers: 

a. Can police detain persons present at time of search?

b. YES—for officer’s safety, so the person doesn’t run, evidence doesn’t get destroyed, etc. 

2. Muehler v. Mena: 
a. The standard for detaining people is REASONABLENESS. The issue here is whether the detainment was reasonable and whether the questioning of her immigration status was unreasonable. 

b. Can handcuff, detain, and interrogate persons present at time of search for 2-3 hours—SAFETY REASONS. 
c. The questing of Mena did not constitute an independent fourth amendment violation. 

d. The subjective intent of the police officers (which was likely race-based) was IRRELEVANT. We only look at if it was OBJECTIVELY REASONABLE.  
e. Here, the detention was reasonable because the actual intrusion was marginal and the officers’ interests in (1) preventing flight; (2) protecting cops; and (3) facilitating the search.
3. United States v Bailey:

a. Only persons within the “immediate vicinity” of the warrant search may be detained. 

b. It means where you are in a position to threaten violence to the officer or interfere with evidence. 

c. Factors: 

i. Lawful limits of property

ii. Within sight? 

iii. Ease of reentry? 
iv. Use of force for entry 

1. Battering rams and stun grenades are allowed 

2. ANY FORCE that is reasonable

3. Case-by-case basis: factors include the community, the type of crime, etc. 

v. Mistake in executing warrant 

1. Maryland v. Garrison 

a. Standards of reasonableness 

b. Honest mistakes are tolerated

vi. Knock and Announce requirement 
1. Wilson v. Arkansas: 

a. The constitution required police to knock and announce before entering. 
b. BUT… THERE ARE EXCEPTIONS: (Richards v. Wisconsin)
i. When? Presenting threat of violence, hot pursuit, when evidence is likely to be destroyed, etc. Leave it to the lower courts! 

ii. STANDARD OF REASONABLENESS
iii. No per se exceptions for all drug cases 
2. US v. Banks: 

a. 15-20 seconds is ENOUGH to comply with the knock and announce requirements. 
b. Not much of a burden 
3.  Hudson v. Michigan

a. If the police do not comply with the knock and announce requirement, the evidence can still be used. Exclusionary rule does NOT apply. 
vii. Media ride-along:

1. Wilson v. Layne:

a. Violates the 4th amendment to have media ride-alongs into a home during the execution of a warrant when the presence of the third parties in the home was not in aid of the execution of the warrant. 

b. Can have private parties HELP with the search. 
viii. Sneak and peak warrant: Fed. R. Crim. P. 41(f)(3)

1. Don’t need to give notice of search or leave copy of warrant, can just come search and leave without notice. 

2. Also, available for FISA warrants 

a. Foreign intelligence surveillance act—secret court appointed by the chief justice of the Supreme court and they issue surveillance warrants for issues about national security. 
V. STEP 4: IS THERE AN EXCEPTION? 

a. If you have a warrant, the search is presumptively reasonable.

i. If law enforcement does NOT use a warrant, the prosecution has the burden of proving that an exception to the warrant requirement exists. 

ii. Where do exceptions come from? The reasonableness standard. 

iii. If you do not have a warrant, the search can still be reasonable if you fall into an EXCEPTION. 
b. EXIGENT CIRCUMSTANCES: 
i. Hot pursuit 

1. Warden v. Hayden: 
a. If police are in hot pursuit, police can search without a warrant for a suspect or evidence
b. Rationale: balancing police needs vs. privacy interests
2. Must be actual hot pursuit, not routine search: Payton v. NY 
a. Police entered home of suspect several days after investigating a murder.
b. Unless the police are in hot pursuit, or another exigent circumstance applies, they must get a warrant for arrest inside of a home. 
c. Need evidence of exigent circumstances 

3. Lange v. California 

a. Was the hot pursuit of a misdemeanant a per se exigent circumstance? 

i. NO. 

ii. For hot pursuit of misdemeanors, there must be an actual exigency, that is determined case-by-case by a totality of circumstances (reasonableness standard) 
1. Threat to officer? Destroy evidence? Escape? 

iii. Garage is part of curtilage. 
ii. Safety and preventing injury 
1. Brigham v. Stuart 

a. Exigent circumstances applies when there is a serious threat to safety of others. —if officers see someone getting hurt, go in. 
b. Officer’s actual motivation IRRELEVANT.
i. It is an OBJECTIVE analysis. If there is enough health/safety reason objectively, then that is enough! 
2. Michigan v. Fisher

a. Blood on truck. Even if mistaken, reasonable. 

b. Objective standard: reasonably believe injury or immediate threat of serious injury. 
3. Includes animals —warrantless entry permissible where officer heard dog whimpering. Ok to prevent imminent animal cruelty. (People v. Chung)

4. Ryburn v. Huff— Police believe student is going to commit a school shooting. They show up at the house, no one answers phone, eventually the mom says she is home and her son is home, hangs up the phone. Mom shows up at door and doesn’t let cops in, storms inside when asked about guns. Cops go in anyways. 

a. Objectively reasonable basis for fearing imminent violence because of mom’s strange behavior.
iii. Preventing destruction of evidence 

1. Kentucky v. King 

a. Issue: can law enforcement create the very exigency that they rely on for an exception

b. YES. 
i. There is no problem, so long as the police do not do anything ILLEGAL to create exigent circumstances. 
ii. Bad faith does not matter. 

iii. When the police do something LEGAL and it leads people to destroy evidence, the use of this exception is not undermined.
iv. LIMITS to Exigent Circumstances:

1. Welsh v. Wisconsin 
a. Defendant had parked and walked to house. Arrested for non-jailable traffic offense. 

b. Not “exigent circumstances” if arresting for non-jailable traffic offense
c. Warrantless arrest CLAIMING HOT PURSUIT was NOT permissible for NON-jailable traffic offense 
2. DUI Cases:
a. Missouri v. McNeely

i. ISSUE: Per se exception for DUI blood tests? 

1. Government says that the alcohol in the system is rapidly disappearing, so they don’t have time to get a warrant (destroying evidence exception) 

ii. NO. This must be a case-by-case determination. 
iii. If the officer reasonably concludes there is not enough time, they can take you to the hospital. 

iv. Exigency has gotten less as technology has gotten better.
b. Birchfield v. North Dakota
i. Can D be criminally punished for not submitting to warrantless DUI test? 

1. Breath test: YES 

2. Blood test: NO 
ii. Balance intrusion vs. the reason

1. Reason—prevent drunk driving 

2. Intrusion — BAC not intrusive, blood tests more intrusive. 
c. Mitchell v. Wisconsin
i. Warrantless blood testing for unconscious drivers 

ii. General rule that no warrant is needed. There may be an unusual case where they should get a warrant, but in general they are not required. (Somewhat per se exception…) 
c. PLAIN VIEW AND PLAIN TOUCH 

i. Police may seize contraband or evidence of crime that is in plain view if police are lawfully present. (Coolidge v. New Hampshire)—either warrant or exception to be present. 
1. Nature of the contraband is apparent 

2. No strict “inadvertence” requirement
3. Requires probable cause  
ii. Horton v. California 
1. Even though inadvertence is a characteristic of most legitimate plain-view seizures, it is NOT NECESSARY. —i.e., if police knew where they can find the item. 
2. Officers knew almost certainly they would find stuff in plain view if they entered. Didn’t mention the stuff in warrant
3. Court said doesn’t matter because that would be considering the officers’ subjective intentions. 
iii. Arizona v. Hicks 
1. Cannot manipulate objects to see evidentiary value. 

2. Must be “plain view” 

iv. Minnesota v. Dickerson
1. Can have plain touch exception (except for drugs) 
2. Contraband nature must be immediately apparent 

3. Cannot manipulate object. 

4. The officers continued exploration of pocket, was unrelated to the sole justification of the search. 

a. Leaving open the possibility of plain touch, but probably won’t work for drugs. 
v. Computers—if you have plain view for one file, but rummage through others, its too similar to general warrants. 
d. AUTOMOBILE EXCEPTION 

i. Developed in Caroll v. US 
1. Must have probable cause to believe contraband or evidence of crime in automobile 

2. Includes search of entire vehicle (including trunk area) + containers in entire car
3. Why?

a. Less expectation of privacy

b. Destruction of evidence + automobiles can get away 

ii. California v Carney: 

1. Does the automobile exception apply to mobile homes? 

2. YES. Even things used as homes are inherently mobile, pervasively regulated, and there is less of a REP. 

iii. SCOPE:
1. Mobile homes: YES 

2. Parked car? YES 

a. Chambers v. Maroney: even if the automobile exception rationale doesn’t apply, the automobile exception applies to parked cars and cars towed to police station. 

3. What if the car is no longer moveable? 

a. YES

b. (Footnote page 204): maybe the automobile exception doesn’t work! Factors to consider, such as on cinder blocks, hooked up to utilities, etc. 

4. Does it cover cars on curtilage?

a. NO (Collins v. Virginia). Automobile exception does not cover parked vehicles on home driveway. 
b. What if the car was further closer to the street? Can argue it, because Sotomayor’s opinion leaves room to how much curtilage we allow.
iv. Containers in Automobiles
1. California v. Acavedo: 
a. If probable cause to search car, can search containers and entire car. 

v. Searching Passenger’s property 
1. Covered by the automobile exception (Wyoming v. Houghton) 

2. Once you have probable cause for one person in the car, you have probable cause to search everyone in the car.
e. SEARCHES INCIDENT TO ARREST 

i. Person (grab area) 
1. Rationale: protect police officer safety + safeguard evidence 

2. Allows search of person and “grab” area (vicinity of the person) 

a. Person 

b. Containers on person 

c. Per se rule no matter what kind of crime 

3. Chimel v. California 
a. Warrant to arrest Chimel for burglary 
b. Search of person/grab area OK

i. Grab area = Usually involves items and areas in the same room in which the defendant was arrested 

c. Search of entire house without warrant/exception IMPERMISSIBLE 

4. Defining grab area:

a. At time of the arrest, not search 

b. A suspect can expand the grab area by moving to a different room. 
c. Can follow the defendant into rooms 

d. What if the person WAS previously in the grab area?? The court has said they can still search the grab area, because of MAXIMUM SAFETY FOR COPS. 

5. Arrest in home 

a. Can search grab areas 

b. Need not show actual threat of danger or destruction of evidence (US v. Robinson)—applies even to arrest for expiration of driver’s license 
c. Must be lawful arrest 

d. CAN’T search other places…. unless danger of other people. At that point, can’t search the kitchen cabinets.
6. What if there is no arrest? 
a. Cannot have search incident to arrest unless there is an arrest (Knowles v. Iowa) 
b. No searches incident to citation 

c. Can remove from car for detention period 

d. Any kind of lawful arrest counts, but there must be an actual arrest 

e. Pretext stops are OK if there is probable cause to arrest 

i. Focus on objective facts, not officer’s subjective state of mind. 

7. Should police be allowed to search ALL types of containers incident to arrest? (Cell Phones?) 

a. Riley v. California: 

i. Whether the police can search a phone under the search incident to arrest doctrine, or is a phone qualitatively different?
ii. Usually, courts can search the face of the phone (home screen), but here they searched multiple hours. 

iii. Court conducted a balancing. There is SO MUCH info on your phone, that they required police to get a warrant before searching the phone. 
iv. Warrantless cell phone searches are NOT permitted incident to arrest unless there are exigent circumstances.
ii. Automobiles 
1. New York v. Belton: 

a. NY trooper pulled over a car for speeding, Belton is in the car. Nobody in the car owns the car, officer smelled weed, ordered everyone in the car out. They searched the entire car, find Belton’s jacket, found cocaine inside. 

b. Per se rule allowing search of passenger “compartment” and any “containers” 

c. Cannot search trunk (passenger area is the grab area) 

2. Thornton v. US: 

a. The people were nowhere near the car. They got arrested OUTSIDE the car.

b. Belton rule applies to “recent occupants” of cars.

3. Arizona v. Gant

a. Gant is arrested for driving with a suspended license, he is placed in the back of a police car. He can’t grab anything inside of his car at this point.

b. Search of passenger compartment permitted IF 

c. Arrestee unsecured and within reach of car (Chimel theory)

OR 

d. If D is secure in police car, there must be reason to believe evidence of crime of arrest in car (Scalia theory) 

i. Not probable cause…reason to believe. 

e. Backed away from Belton rule. 
f. If you search passenger compartment, find probable cause that the rest of the car will have evidence of a crime, THEN you can search the trunk.

f. INVENTORY SEARCHES 

i. Once they arrest you, what happens to the contents of the car/items on your person? 

1. Inventory search. Do not need a probable cause, just need an inventory policy. If they have an inventory policy, then they get to search. 

ii. SD v. Opperman: 

1. Defendant’s car was towed, once at the station they see there is a watch and they break into the car to take inventory, and they find marijuana. 

2. Issue: can police perform an inventory search of the contents of a vehicle lawfully in police possession? 

3. YES! Why? = reasonableness. 

a. To protect police against claims 

b. To protect owner’s property 

c. To protect police from injuries. 

4. HOLDING: 

a. Not technically a “search” for evidence 

b. Caretaking function 

c. Okay if routine

d. Must be pursuant to policy 
5. **footnote: the court does not consider whether the police might open and search glove compartment if it is locked—LATER they decided they can!

iii. Inventory Searches of Persons: 

1. Illinois v. Lafayette:

a. Shoulder bag being searched at the time of the arrested person----Permissible if routine procedure 

b. Question is whether it is REASONABLE. 

iv. Protective Sweeps: 
1. Cursory look through house during arrest to ensure officer safety. 

2. Requires “reasonable suspicion” of danger to officers. 

3. Maryland v. Buie 

a. As long as the officer has REASONABLE SUSPICION of danger, they say no need for probable cause for protective sweep. 
b. To do a cursory inspection, they have to articulate why there is a danger. 
4. THINK PROTECTIVE SWEEP WHEN POLICE START HEARING NOISES WHEN THEY ARE LAWFULLY IN THE HOME. 

g. CONSENT SEARCHES 

i. If there is consent, NO SUSPICION IS REQUIRED. 
1. Consent is different from waiver. 
2. STANDARD: If voluntary, consent searches are “reasonable” 

ii. Schneckloth v. Bustamante 

1. Difference between consent and waiver? —consent you do not need to be advised, waiver you must have the knowledge of the right to refuse waiver. 

a. Miranda rights: during investigation, you can waive your rights. 

2. Look at “totality of the circumstances” to determine if consent is voluntary. 

a. Knowledge of right to refuse is just ONE FACTOR to be taken account, the prosecution is not required to prove knowledge as a prerequisite for voluntary consent. 
iii. Totality of circumstances: think about why THIS PERSON (subjective) consented —flexible standard

1. Told the right to refuse?

2. Time of day 

a. Middle of the night is different than daytime. 

3. Location, in custody?

4. If someone is alone 

5. Show gun?

6. Tone of voice?

7. Held incommunicado? 

a. Are you scared? Are you alone? 

8. How invasive search?

9. Age and gender of suspect 

10. Race and ethnicity? 

11. Economical level? 

12. Impairment? Intoxicated? Intelligence? Education level? 

13. Language barrier?

14. Number of requests?

15. Prior arrests and knowledge 

a. You knew what would happen—prosecutor’s argument 

16. Reluctance of suspect 

a. “Are you sure I can’t check your car?”

iv. Whose burden is it to limit the scope of the consent? —the person GIVING the consent. 

1. Difficult to withdraw consent 
v. Who can give consent? 

1. Suspect consent 

2. 3rd party consent 
a. Actual authority—the third party has been told they can let anyone in, give permission, etc. 

b. Apparent authority—police CONSTRUCT social lines and make ASSUMPTIONS 

i. If it is reasonable (i.e., if a kid opens a door for their parents, is it reasonable? What about a couple?) 

3. Co-occupants 

a. Georgia v. Randolph:

i. Co-occupants can generally give consent

ii. If the item is in a common area, the court assumes the third party can consent. 

iii. Exception:

1. Co-occupant is physically present and objects

iv. EXCEPTION TO EXCEPTION:

1. Even if the co-occupant can say no, sometimes the police are allowed to come in under EXIGENT CIRCUMSTANCES. 

4. Fernandez v. California: 

a. Co-occupant can give consent even if police have removed objecting occupant from the building

i. As long as the police have the right to take them away, that’s enough. 

b. Places a LIMIT on the Randolph exception. 
h. SPECIAL NEEDS SEARCHES

i. Instead of asking if there is traditional probable cause, the standard for a special needs search is whether it was REASONABLE.  
1. Balance the GOVERNMENT’S INTEREST with the level of intrusion on the DEFENDANT’S PRIVACY INTEREST. 
2. The answer to this balancing will provide what is REASONABLE. 
ii. ADMINISTRATIVE SEARCHES 

1. Fourth amendment applies, even if municipal police. 

2. Camera v. Municipal Court 
a. Tenant won’t let the inspector in and the tenant is arrested for ignoring the citation. 

b. Issue: are warrantless administrative health inspections unconstitutional searches? 

i. YES. But … do not need traditional probable cause. 
c. An inspector must get an ADMINISTRATIVE WARRANT—No suspicion required. 

i. Good reason to conduct the search and you are reasonable in your approach in doing the search. 

ii. Regulatory function. 

3. There are certain industries that sometimes a warrant shouldn’t be required because they are SO regulated—statutory scheme takes the place of warrants.

4. NY v. Burger 

a. Cops went to junkyard, acting pursuant to NY law, inspecting junkyards for stolen cars. They asked owner for license and police book, which he didn’t have. They conducted an inspection – without an administrative warrant – and noticed that some of the cars were stolen.
b. This does NOT violate the fourth amendment—it was a “closely regulated business”
i. Other examples: gun shops, weed dispensaries, liquor sales, pawn shops, running a junkyard, mining, etc. 
ii. Lower expectation of privacy, no probable cause needed. The statutory scheme takes the place of the warrant. 

c. Requirements for a warrantless search of a closely regulated business to be reasonable: 

i. Substantial government interest 

ii. Inspection is necessary, and the warrant would impede the investigation
iii. Adequate statutory scheme (balances government’s intrusion and the intrusion necessary)

1. Provides reasonable notice of basic requirements, scope, etc.
2. Limits discretion of the police. 
5. City of LA v. Patel 
a. Facial challenge to the ordinance as a whole. 
b. Struck down the LA code permitting warrantless searches of hotel guest registries. (the ordinance required to make this available to police anytime they wanted it)

i. Hotels are NOT “closely regulated” businesses 
ii. Government interest is not as high as other closely reg. businesses. 
c. Absent exigent circumstances, there must be an OPPORTUNITY FOR PRECOMPLIANCE REVIEW by a neutral party to get an administrative warrant. (By someone other than the officers to decide)—this is the proper balancing. 
d. BUT…QUESTIONABLE IF THERE IS STANDING.

6. If the police are conducting a health & safety inspection and they see evidence of a crime in plain view, can use the evidence in a criminal case. 
iii. BORDER SEARCHES 

1. REQUIRES NO SUSPICION AT ALL. 

a. Based on the traditional right of the sovereign to exclude. 

2. IF NOT ROUTINE, NEED ONLY REASONABLE SUSPICION. 

3. Includes permanent borders and expanded borders

a. Doesn’t need to be right at the border. 

b. What is the border? (Anything international, not in between state borders) 

i. Physical border (Mexico, Canada) 

ii. Fixed checkpoints (San Ysidro or Otay Mesa Points of Entry) 

iii. Airports with customs 

iv. Port authority 

4. US v. Flores-Montana (2004) 

a. Stopped by customs at a border. The mechanic found weed by taking the car apart. 
b. “Routine” border searches do NOT require reasonable suspicion. 

c. Routine—not overly intrusive/invasive. 
i. Timing—took 2-3 hours 
ii. Damage to the car 

iii. Frequency of this type of search. 

d. Can include:

i. Remove gas tank 

ii. Removing car door panels (Hernandez) 

1. Doesn’t take that long, can put it back together so not bad. 

iii. Slashing spare tire (Cortez-Rocha)

1. You can drive on your other tires. 

5. United States v. Ramsey: 

a. Importing drugs through postal mail.
b. Customs officials do NOT need probable cause/warrant before intercepting international mail, because it is INTERNATIONAL mail. 

i. Only requires “reasonable cause to suspect”—less than probable cause. 
ii. If “routine”, can search. 

c. International emails—instead of border search exception, it is the third-party doctrine. Your emails can be read by the government. 
i. Limited 180-day old emails 

6. US v. Montoya-Hernandez:
a. Woman swallowed 88 cocaine-filled balloons. They wanted to x-ray her after 16 hours (the only other way was a physical exam). They strip search her. The magistrate orders for a rectal exam. 
b. This was NOT a “routine” search because it was more invasive. 
i. Thus, cops need REASONABLE suspicion to search your alimentary canal at the border. 

c. Other examples of non-routine:

i. X-rays 

ii. Body cavity searches

iii. Strip searches. 

7. Searching laptops at the border:

a. US v. Arnold and US v. Cotterman—routine search, no suspicion required.
b. Alasaad v. Wolf 

i. Allows physical and forensic search of cell phones and other digital devices.
8. What does it take to make a border search non- “routine”? 

a. Too long of a delay 

b. Particularly intrusive (usually body) 

c. Destruction of property
iv. CHECKPOINTS/ROADBLOCKS 
1. STEPS: SPECIAL NEEDS CHECKPOINTS  

a. STEP 1: PRIMARY PURPOSE? — law enforcement or special need? 
b. STEP 2: GOVERNMENT NEEDS VS. LEVEL OF INTRUSION 
c. No suspicion if not primary purpose for law enforcement 
2.  Michigan v. Sitz:
a. Sobriety checkpoint—stopping all cars.

b. NO SUSPICION REQUIRED for DUI checkpoints. 

i. Strong government interest—stopping drunk driving, not for law enforcement purposes 
ii. Minimal intrusion—short stop, nature of the intrusion is not invasive. 

3. City of Indianapolis v. Edmond 
a. Checkpoint set up in an area of high drug use. Stopping cars to see if anyone is carrying illegal narcotics. 

b. This was an UNCONSTITUTIONAL checkpoint. 
i. Primary purpose—looking for evidence of criminal wrongdoing, law enforcement. 
4. Illinois v. Lidster 

a. Hit and run, the police set up a checkpoint to see if there was a witness. 
b. Witness checkpoints are permissible, because the primary purpose is to find a WITNESS, not law enforcement looking for evidence of criminal behavior. 

5. United States v. Fraire, 2009 (9th Cir)

a. Checkpoint set up to ask entrants to national park to ask them about hunting. No suspicion needed because primary purpose is to mitigate hunting, not general crime-fighting/interdiction.

v. SCHOOL SEARCHES (public schools) 
1. Students have a reduced 4th amendment right.

a. Government interest = taking care of the kids. (high)
b. Privacy = kids have less privacy interests. (no privacy) 
c. TLO v. New Jersey: 

i. Greater government need to protect students vs. less privacy for students 

ii. Kids do not have the same 4th amendment right as adults.
iii. Individualized searches: only need REASONABLE SUSPICION, not probable cause. (i.e., individual backpacks) 

1. Search should be reasonably related to objectives of the search 
2. Not excessively intrusive. 

2. Standards:

a. Random drug testing: No suspicion
b. Search of backpacks: Reasonable suspicion
c. Strip searches: Probable cause or reasonable suspicion of dangerous drug!
3. Safford v. Redding: 
a. ISSUE: whether a strip search of a 13-year-old violated the students fourth amendment right? 

b. YES. This was TOO INTRUSIVE and need more reasonable suspicion than ibuprofen to conduct the search.
vi. GOVERNMENT EMPLOYEES 

1. City of Ontario v. Quon 

a. Quon, a cop, uses his work pager for a lot of non-work-related things, like sexting his mistress. The City had told Quon that they could search his texts at any time. The City audited his texts and found that the majority of them were not work-related.
b. No suspicion of illegal activity required 

i. The employer had an administrative special need and the search was tailored to serve that need without being overly intrusive. 
ii. Not conducting the search to investigate a crime. 

vii. DRUG TESTING 

1. Government employment 

a. Health and Safety vs. Intrusion 

b. Testing is permissible for employees in dangerous and sensitive positions 

i. Railroad engineers (Skinner) 

ii. Custom officials (Von Raab) 

iii. Politicians (NO—Chandler) 

2. Schools 
a. Vernonia School District v. Acton
i. Random/suspicion-less drug testing of student athletes okay. 

ii. Primary purpose = administrative, health and safety. 
iii. Intrusion = minimal, less expectation of privacy, schools are closely regulated, not too intrusive in procedure, only looking for drugs. 

b. Pottawatomie County Board of Edu v. Earls:
i. Extended drug testing to ALL extracurricular activities
ii. Privacy interest 

1. Schools require physical exams, vaccinations etc. 

2. Used to invasions by participating in extracurricular activities
3. Procedure minimal 

iii. Government need 

1. Drug situation has not gotten better

2. Specific evidence of drug use at this school. 

viii. JAILS AND PRISONS
1.  Florence v. Board of Freeholders 
a. Strip search at a jail requires NO SUSPICION. 
b. The government has a legitimate administrative interest to keep contraband out of jail, and it is not feasible to tailor the search more narrowly. 
c. Special government need 

i. Dangerous contraband 

ii. Threat to officers and inmates 

d. Intrusion is NOT discussed. 

i. Extreme, but not much privacy in jail. 

2. Maryland v. King 

a. Issue: can you routinely, with no other reason, swab someone who has been arrested’s mouth for DNA? 

b. Balance 
i. Intrusion on right of privacy 

1. Not intrusive

2. Take junk DNA, not entire health profile

ii. Government need

1. Info on background/identity

2. Solving cases 

3. Flight risk 

4. History 

5. Danger to public. 

c. Not a 4th amendment violation. —strong government interest vs. minimal intrusion. 
ix. HOSPITALS

1. Ferguson v. City of Charleston 

a. Public hospital began searching pregnant women to see if they were taking drugs and would send the results to police. 

b. Primary purpose = law enforcement = NOT a special need. 

i. Don’t need a balancing because it is not considered a special need. 

c. Unconstitutional. 
x. PROBATION AND PAROLE SEARCHES

1. US v. Knights 

a. Issue: whether it is reasonable to search a probationer’s house? 
b. Reasonable suspicion is sufficient for a probationer. (special need to look after probationers)
2. Samson v. California 

a. NO SUSPICION NEEDED FOR A PAROLEE. 

b. Must know the suspect is on parole  
3. Impact of the rule on people who live with parolees or probationers?

a. If you are in same living environment or can; can be searched

b. Everything in JOINT SPACE >including computers
i. COMMUNITY CARETAKING 
i. Police do things to take care of the community and help. 

1. Purpose NOT to be to collect evidence 

2. Responding to OTHER exigent situations 

3. Here we start evaluating the subjective intent of the officers….

ii. Ryburn v. Huff: 

1. Objectively reasonable basis for fearing imminent violence 

2. If you fear imminent violence, this can be either an exigent circumstance, or part of the broader heading of community caretaking. 

iii. People v. Chung 

1. Hearing dog whimper 

2. Warrantless entry permissible to prevent imminent animal cruelty.  

iv. Caniglia v. Strom: 
1. ISSUE: whether it is a violation of the fourth amendment to go back and seize guns when the person is not there, or is it an exception under the community caretaking doctrine 

2. Community caretaking did NOT justify warrantless entry of home. 
j. DO YOU NEED PROBABLE CAUSE FOR A WARRANTLESS SEARCH?

i. Some exceptions to the warrant rule require probable cause, and others do not (special need). 

1. Probable cause: 

a. Exigent circumstances 

b. Hot pursuit

c. Plain view

d. Automobile search 

e. Plain touch 

f. Searches incident to arrest 

2. NO probable cause, SPECIAL NEED = Balancing! 

a. Inventory search 

b. Consent search 

c. Administrative search 

d. Border crossings 

e. Roadblocks and checkpoint 

f. Random drug testing 

g. Jail and prison searches 

h. Probation and parole 

i. Community caretaking 

VI. SEIZURES AND ARRESTS 
a. Three topics: EACH with different standards

i. Arrest (lengthy seizure) — probable cause required
ii. Terry stops (temporary detentions)—reasonable suspicion required
iii. Consensual encounters (NOT seizures)—no suspicion required. 
b. APPROACH: 

i. Was it a seizure?

ii. What kind of seizure was it? 

iii. Was there the proper level of suspicion? 

iv. What can the police do during that type of seizure? 

c. ARRESTS 
i. Arrests require probable cause. 

ii. United States v. Watson: 
1. Public arrest do NOT REQUIRE WARRANT for:
a. ANY felony 

b. Misdemeanors WITNESSED by an officer. 

iii. House Arrests: 

1. Require arrest warrant OR an exception to the warrant requirement (exigent circumstances, e.g., hot pursuit) 

iv. What protects citizens from improper arrests? 

1. Riverside v. McLaughlin:

a. Class action challenging county’s police of waiting two business days before Gerstein review, where suspects are brought before a judge to review arrest. 
b. Holding—Gerstein reviews must happen within 48 hours of arrest (absent extraordinary circumstances) 
i. 48 hours INCLUDES weekends/holidays. 

ii. Example of exigent/extraordinary circumstances: Rodney king riots.

v. Summons to appear—alternative to arrest. 
vi. How much force can be used for arrests? 

1. Standard: REASONABLENESS 
a. Depends on circumstances of case (Graham v. Connor) 

b. Cannot use deadly force if no threat from felony (Tennessee v. Garner) —can only shoot someone if they pose a danger to someone else. 

2. Standard of excessive force does NOT depend on crime. 

3. Graham v. Connor: 
a. Perspective —reasonable officer on the scene 

b. Objectively reasonable 

c. Deferential standard to officers. 

vii. SB 2: California Law 

1. Decertifying officers with engaged in serious misconduct or felonies 

2. Sets minimum training standards 

3. Establishes commission on peace officer standards and accountability advisory board with public members. 

4. State lawsuits against officers

5. Prohibits police gangs 
viii. Atwater v. City of Lago Vista 

1. Atwater was driving with her kids, who were not wearing seatbelts. A minor offense. She was stopped by officer, who yelled at her and said “I am going to throw you in jail.” They had met before and apparently there was bad blood. He arrested her.

2. Arrests are allowed for misdemeanor offenses. It does not matter if the offense is only punishable by a fine. 

3. Officer’s subjective intent is irrelevant. 

ix. Virginia v. Moore: 

1. Virginia has a law that says cops may not arrest for infractions, but cop arrests anyway.
2. Arrests, with probable cause for the offense, that violate state law still comply with 4th amendment. 
3. So, no exclusionary rule applies and arrest does not lead to fruit of the poisonous tree. (Unless the states have their own exclusionary rule.
x. Once there is an ARREST—police can conduct a FULL SEARCH INCIDENT TO ARREST. 

d. CONSENSUAL ENCOUNTERS 
i. Not a seizure, so NO SUSPICION is required. 
1. Consensual —reasonable to assume that citizens have the power and the knowledge to walk away from an encounter. 

ii. US v. Mendenhall: 

1. Mendenhall came off from a plane and was approached by DEA agents because her conduct was consistent with narcotics trafficking. She looked the usual “suspect”. 
2. Was this a seizure or a consensual encounter? 
a. This was a consensual encounter. The DEA agents did not need any suspicion to stop her. 

3. Analyze whether it is a consensual encounter using the TOTALITY OF CIRCUMSTANCES standard. 
a. Consider all factors—officer in uniform, weapon displayed, tone of voice, take and not return items, limit ability to leave, number of officers.  
b. Do not need to be told that you have the right to leave
4. Dissent makes the point that even looking at the same factors, a reasonable person in this woman’s place would not have felt free to leave. Allows for racial profiling to be justified based on the consensual encounter doctrine. 
iii. NOT A SEIZURE: 
1. Airports (Mendenhall) 

2. Street encounters 

3. Bus sweeps 

a. Drayton—free to leave. 

4. Automobile passengers 

a. Brendlin 
i. Passengers are “seized” along with drivers 

ii. Important because if you are not seized, can’t question the constitutionality of the stop. 

iv. California v. Hodari: 
1. The cops come across Hodari and his friends, who all run. Cop chases Hodari, who tosses his drugs before the officer tackles him. 
2. Was this an illegal seizure, where they must show they had enough suspicion? 
3. The police chase did NOT constitute seizure, they need PHYSICAL restraint. = government did not need any suspicion because the D was not yet restrained. 
v. Torres v. Madrid 

1. If the police shoot at you, but miss, NO SEIZURE = NO SUSPICION REQUIRED. 

2. Different than Hodari, because they made contact with her with the bullet = seizure. 
a. Contact with bullet is enough of a seizure for excessive force. 

3. As long as you are fleeing, Hodari will apply. As long as you haven’t stopped, you are not seized. 
e. TERRY STOPS—Temporary detentions 
i. Terry v. Ohio
1. The officer saw men pacing in front of the store. Became suspicious. 

2. BUT…Did not have probable cause. So, could they temporarily detain him and pat him down without probable cause? 

3. YES. 4th amendment ALLOWS “stop and frisks” 

a. Requires reasonable suspicion that the suspect is engaged in illegal activity 

i. Not probable cause (middle ground) 

ii. Officers must articulate “specific and articulable facts” (more than a hunch) 

b. Reasonable suspicion that the suspect is armed, for the frisk. 
i. Only pat down for weapons allowed (need suspicion of danger) 
ii. Plain touch = can take the gun 

iii. Pat down = only the exterior, cannot manipulate. 

ii. Traffic stop 

1. Requires reasonable suspicion 

iii. Stop and Frisk vs. Arrests 

1. Arrest = probable cause (custody) 

a. Length of time 

b. Taken to station 

c. Taking suspect from a public area (Fla. V. Ryder) 

d. Told under arrest 

e. Fingerprinting at station 

2. Stop and frisk = reasonable suspicion (detention)

a. Short period

b. At the scene 

c. Quick pat down 

d. Brief questions 

e. Frisk of car 

f. Even fingerprinting in field (Davis v. Miss)

iv. Proper actions during Terry Stop: 

1. Pat down of suspect (frisk individual)
2. Ask for ID
a. Hiibel: 

i. Police officers can ask for ID and if the suspect refuses, can be prosecuted. 
ii. The stop must be based on reasonable suspicion and the stop must remain limited to that scope. 
3. Look inside area of car accessible to D (frisk automobile) —passenger compartment (grab area) 
v. Improper actions during Terry Stop: 

1. Full search for evidence 

2. Search of areas outside of D’s access 

3. Lengthy detention 

4. Involuntarily taking suspects to police station. 

vi. Reasonable suspicion standard
1. Specific and articulable facts that add up to totality of the circumstances. 
2. United States v. Arvizu:

a. Family driving on a remote road near the border, during shift change, avoiding checkpoints, kids have knees up high and waving. 

b. Reasonable suspicion is based on the totality of circumstances. 
i. Here, it was enough for reasonable suspicion. 

3. Informant tips for reasonable suspicion: 

a. Alabama v. White 

i. Whether an anonymous tip, corroborated by independent police work, exhibited sufficient indicia of reliability to provide reasonable suspicion for an investigatory stop. 
ii. Yes, reasonable suspicion may be based on an anonymous tip. 

1. Especially where the tip is corroborated and it predicts future action. 
iii. For reasonable suspicion: (Gates-lite) 
1. Less information required than probable cause 

2. Less reliability than probable cause 

b. Florida v. JL 

i. Officer received anonymous tip that young black male had a gun. 
ii. This anonymous tip was NOT enough for reasonable suspicion, because it did not predict future activity.
c. Navarrete v. California 

i. Reasonable suspicion based on an anonymous 911 call for a vehicle stop. 

ii.  The tip was enough or reasonable suspicion because it had indicia of reliability.
1. Had 911 verification possibilities 

2. License plate number. 

d. Kansas v. Glover 

i. Reasonable suspicion that the driver was a registered owner who had his license revoked. 

ii. This was enough for reasonable suspicion. 

iii. General principles of reasonable suspicion: 

1. Particularized and objective basis 

2. More than a hunch but considerably less than preponderance 

3. Can rely on common sense and officer experience. 

4. Reasonable suspicion based on suspect’s flight: Illinois v. Wardlow 

a. If a suspect starts running, flight can be considered as part of the totality of circumstances, including being in a high-crime area and an opaque bag. 
5. Reasonable suspicion based on profiles 

a. United States v. Sokolow:
i. Sokolow paid $2,100 for two plane tickets with a roll of $20; traveled under alias; traveled to “source city” of Miami; was nervous; didn’t check any luggage; wore a black jumpsuit with a gold chain. Feds had a drug courier profile and this guy matched the profile.
ii. It is permissible to use profiles when the activity would independently add up to reasonable suspicion. 

iii. Do not look at subjective intentions. 

b. People v. Collier 

i. No front license plate, smell of marijuana, baggy shorts. 

ii. Baggy shorts was enough to warrant reasonable suspicion of being armed. 
6. Factors for totality of circumstances: 

a. Suspicious activity 

b. Common sense inferences

c. Officer’s experience 

d. Anonymous tips (predictive) 

e. Flight of suspect 

f. Profiling 

g. Driving behavior 

h. Assumptions re: car owner registrations 

i. Location of suspect 

j. Suspect’s clothing 

7. Low Standard

a. Arizona v. Johnson: 
i. Potential ties to a gang + police scanner + prison are enough for reasonable fear of danger. 

ii. Driver and passenger may be stopped, removed from car and frisked. The search here was enough. 
iii. Requirements: 

1. Reasonable suspicion of criminal act 

2. Fear of danger 

b. US v. Manzo-Jurado 

i. Montana, football game, blue collar workers, not cheering, Spanish, no family members 

ii. Could amount to reasonable suspicion. But needs to be more particular and objective.
f. Wiretapping: 

i. Different than consensual monitoring. Neither party is aware that the government is listening.  

ii. Governed by Title III

1. Certain requirements before you can wiretap. 
2. Title III = investigations of crime = 4th amendment! 

3. So invasive of privacy, so NEED to try traditional investigative methods first. (i.e., try looking through trash, surveillance, etc.) 

4. Minimization = law enforcement must minimize, if it’s clearly not about criminal activity, must minimize it. 

5. Need wiretap order

6. Probable cause 

7. 30-day limit 

8. Reporting to the court 

9. Has its own exclusionary rule! 
iii. National Security Surveillance (FISA) 

1. Different wiretap, different court. 

2. Does NOT require same probable cause as Title III, because it implicates national security. 

3. FISA warrants 

4. A significant purpose is foreign intelligence gathering 

5. Includes roving wiretaps—for everybody the person is in contact with or calls. 

iv. Presidential orders for wiretaps 

1. No probable cause 

2. No court supervision

VII. THE EXCLUSIONARY RULE 

a. The exclusionary rule is CONTROVERSIAL: 

i. Judicially created 

ii. Allows guilty to go free because “constable blunders” 

iii. Unclear how much of a deterrent 

b. Material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant 
i. Including the fruits of the poisonous tree

c. Where does the exclusionary rule stand today? 

i. Hudson v. Michigan 

1. Knock and announce is part of the 4th amendment requirements. 

2. But the exclusionary rule does NOT apply if an officer does not comply with the Knock and Announce rule
3. Why? 

a. Substantial social costs

b. Benefit — not much deterrent
d. HISTORY 

i. Weeks v. United States: 

1. Adopted the exclusionary rule for federal cases 
ii. Wolf v. Colorado 
1. Supreme Court rejected exclusionary rule for states, because claims there was no authority. 

iii. Mapp v. Ohio 

1. Adopted the exclusionary rule for the states (reverses Wolf)

2. Why? 
a. Deters constitutional violations 

b. Federal prosecutors were offering state prosecutors the evidence
c. Judicial integrity—not observing its own laws. 

iv. Exclusionary rule today 

1. States can have exclusionary rules (more)

2. Feds set minimum exclusionary rule applicable to states 

e. When does the exclusionary rule apply? 

i. Exclusionary rule does NOT apply: 

1. Violations of Fed. R. Crim. P. 

2. Other Proceedings 

a. Grand jury 

b. Civil proceedings 

c. Sentencing 

d. Parole and probation revocation 

e. Forfeiture

3. Violations of international law. 

4. Why?

a. Cost of exclusion > deterrence

f. LIMITS on the Exclusionary Rule: 

i. Independent Source 
1. If evidence is obtained independent and without taint by the illegal actions, it will still be admissible.

a. The police originally did something wrong but found the evidence with a lawful search. 
b. Even if police go into a warehouse without warrant and see a bunch of evidence, if, when they seize the evidence, they have a clean warrant that includes no information from their illegal activity, evidence is not the fruit of the illegal search.

2. Segura v. United States 

a. Agents made an illegal entry, stayed there, another team came with warrant. 

b. Do we apply the exclusionary rule? 

i. No.

ii. Legitimate warrant was independent source for search and seizure. 

iii. Why? Too high of a cost to pay. 
3. Murray v. United States 

a. Went inside illegally, didn’t touch or get anything but saw drugs, then got a warrant. 

b. Same cops did both… only reason they are getting warrant is because of evidence they saw. 

c. The search is OK as long as it is truly independent. — Must find out on remand whether the first search influenced your decision to get the warrant or if you would’ve done it absent the first search. 

d. To be independent, not enough that you didn’t include what you saw. Must show officers are already on the way. —same team, timing, information 
ii. Inevitable Discovery

1.  Burden on prosecution to show by a preponderance of the evidence that evidence would have inevitably been found in a lawful search.

2. Nix v. Williams/Christian Burial Case:

a. Arraigned, got attorney, agreed not to question him. improper for police to question him. he ultimately led him to the body, which is a product of unlawful behavior by police. 

b. Police would have “inevitably” found victim’s body. 

c. “Social cost of the exclusionary rule outweighs any possible benefits to deterrence.” 
iii. Attenuated Taint 

1. Fruit of the Poisonous Tree” 

a. Bad police conduct that leads to evidence/statement, but things happened in between where the fruit was not close enough to the tree—exception. 

b. Where intervening acts or events erase the taint of the original illegal police activity on the evidence, EXCEPTION.
2. Wong Son
a. The cops took an illegal confession, but it didn’t matter, because Wong Sun went to his lawyer, thought about it, came back, and made the confession again. That event erased the taint of the original, illegal confession.
3. Brown v. Illinois 
a. Cops basically march right into Brown’s home without a warrant or any kind of probable cause. They took him down to the station, gave him Miranda warnings, and he incriminated himself. 
b. Prosecution had NOT proved the taint had dissipated. 
i. Cannot assume that Miranda alone is enough. 

ii. Rejects per se rule. 

c. Totality of circumstances standard: 

i. Miranda warning 

ii. How quickly the confession came after the illegal behavior (timing) 

iii. The presence of intervening circumstances 

iv. Purpose of flagrancy or official misconduct. 

v. Voluntariness of the statement 

vi. Where the statement is given 

vii. Defendant’s actions in returning to provide the statement 

4. Utah v. Strieff 

a. No suspicion in illegal stop. Run his name, find a warrant. Does the discovery of a valid warrant after the illegal stop dissipate the taint of the stop? 
b. YES. The discovery of the valid, preexisting and untainted warrant made it attenuated. 

c. Consider these key factors: 
i. Temporal proximity— illegal behavior right there and leads to the search. This factor goes against police 
ii. Intervening factors— warrant that was entirely unconnected to the stop. Broke the chain. 
iii. Flagrancy of conduct— at most negligent, should’ve asked to speak first. 
iv. Use for Impeachment 

1. Impeachment —evidence used against a witness to show they are lying or not credible. 

2. Exclusionary rule only bars prosecution from using illegally obtained evidence in prosecution’s case-in-chief.

3. Illegally obtained evidence may be used for impeachment. 

v. Good Faith Exception

1. US v. Leon: 
a. Cops were following a couple and their friends, who seemed to be involved in drug trafficking. The magistrate issued a warrant, but the district court later found that the affidavit on which it was based lacked the evidence needed for probable cause under the then-in-force Aguilar-Spinelli standard.

b. Exclusionary rule does NOT apply if police rely in good faith on facially valid warrant, even though appellate court later finds insufficient probable cause. 
c. Here, the police corroborated the evidence. 
2. Massachusetts v. Sheppard 

a. Police use a preprinted warrant. Problem in warrant with description of items to be seized. 

b. Good faith exception 

c. Magistrate’s fault, not the officer’s 

3. Davis v. United States 
a. Good faith exception applies if police rely on previously established appellate law. 

b. ONCE the law gets decided, the cops are responsible of keeping up with the law. 

c. If Supreme Court has told you the rules, then you do something different, no good faith exclusion 
4. Herring v. United States 

a. Clerical mistake by police. Shouldn’t ever arrested him anyways. They got the evidence by a search incident to arrest. 

b. Exclusionary rule applies only to DELIBERATE or RECKLESS violations, or SYSTEMIC PROBLEMS 

i. Does NOT apply the exclusionary rule to “negligent” mistakes

ii. Systemic “negligent” mistakes—but we don’t know where that line is drawn. 

c. Why? 

i. Cost of exclusionary rule vs. deterrent effect 

ii. Exclusionary rule is for BAD cops, who know what they are doing is wrong = deterrence. 

iii. People who are negligent cannot be deterred! 

g. Suppression Hearings 
i. Suppression gets decided by JUDGE. (not jury) 

ii. Motion BEFORE trial. 

1. If government loses, they can appeal w/o double jeopardy. 

iii. Warrant?

1. Burden on D 

2. Recklessly or intentionally false (Franks v. Delaware) 

a. Misstatements do not automatically make a warrant invalid. They must be reckless/intentional and its not even automatic. They have to take those out, and ask “is there still enough” 

3. Not enough evidence without struck info 

iv. No Warrant? 
1. Burden on government

h. Civil Remedies 

i. Injunctive relief 

1. Stop doing it as a department 

2. City of LA v. Lyons 

a. Contested improper use of chokehold

b. No injunctive relief available. 
c. He couldn’t show that HE could be choked out (needed standing).  

d. Needs to be real and immediate threat to plaintiff. 

ii. Sue Municipality for damages 
1. You put in these illegal practices, you have to pay, deters future use. 

2. Monell v. Department of Social Servies 

a. For money damages against municipality, plaintiff must show: “official policy or practice.”

b. Cannot show just THIS cop violated the rights. —office is going to just say this is a bad cop. 

iii. Sue individual officer 

1. You violated somebody’s rights. 

iv. Qualified Immunity 
1. Harlow v. Fitzgerald 

a. Officers have a “good faith” immunity 


i. As long as officer could believe it was reasonable, not accountable. 

ii. Colorado got rid of this. 

b. Shielded from liability unless unreasonableness of conduct is contrary to established law. 

c. Look at officer’s decision from the perspective of reasonable officer in that situation. 

2. City of Tahlequah v. Bond 
a. Facts

i. Ex-wife calls, the guy is intoxicated, moves backwards and grabs hammer. Police see hammer and shoot him. 

b. Lawsuit is brought saying this was excessive force. 

c. Supreme Court says they have never decided this type of case. 

d. Officers have qualified immunity, we do not have to make this decision now. 

3. Rivas-Villegas v. Coresluna 

a. Police put knee on suspect’s back after they disarmed him. 

b. Qualified immunity precluded excessive claim. 
VIII. STANDING 
a. Who can raise challenges to the exclusionary rule? 
i. Only those whose reasonable expectations of privacy have been VIOLATED  
ii. Home: 

1. Overnight visitors = yes 
2. Other social guests? = maybe?
3. Commercial guests = no

iii. Vehicle:

1. Search of a vehicle (owner, driver) 

a. driver who is not on rental policy 

2. Seizure of vehicle (includes passengers—Brendlin) 

b. Whose rights were violated: 

i. Jones v. United States 

1. Anyone aggrieved by an unlawful search or seizure can invoke the exclusionary rule.
ii. Rakas v. Illinois 
1. PASSENGERS IN A CAR CANNOT CHALLENGE A SEARCH. 
a. Only those whose reasonable expectation of privacy is violated by the search can raise the exclusionary rule. 

2. If passenger, no expectation of privacy. 

iii. Rawlings v. Kentucky: 
1. D could not raise exclusionary rule simply by claiming contraband belonged to him. 

2. No legitimate expectation of privacy in contraband. 

c. Standing to challenge searches of homes: 
i. Minnesota v. Olson 

1. Overnight guest could challenge search because they have enough of a reasonable expectation of privacy. 
ii. Minnesota v. Carter 

1. Police officer observed cocaine operation though closed window blind. A car pulls away and the cops stop it, arrest the occupants, and return to the house. They go inside and arrest the occupant; there’s cocaine residue everywhere. The occupant was just using the house temporarily to package cocaine.

2. Can Carter, a visitor like Olson, challenge the search?

3. A party does NOT have a legitimate expectation of privacy of they are 
a. (1) only there for business, 
b. (2) just hanging around for a few hours, not overnight, and 
c. (3) didn’t have a personal connection to the house.

iii. Olson/Carter Factors for determining REP in a home:
1. Time staying (overnight?)

2. Nature of activity (business or fun?) 

3. Intimacy of activity 

4. Amount of guests 

d. Brendlin v. California 

i. Does a passenger have standing to challenge the STOP/SEIZURE of the car? 

1. Yes. 

ii. Because this was an illegal stop/seizure, standing doesn’t matter because everyone was seized. 

iii. Passenger can contest search of himself after illegal seizure of car. 

e. Byrd v. United States 
i. Cop assumes that because Byrd is not on rental agreement, no REP, and thus they can search the car without his consent. 

ii. You don’t have to be the authorized driver, other drivers may have standing as well. 

iii. Authorization is a FACTOR, can still argue that there may be a REP
iv. The fact that Byrd is NOT on the rental contract is not conclusive. 

5TH AMENDMENT: POLICE INTERROGATION AND PRIVILEGE AGAINST SELF-INCRIMINATION
I. FIFTH AMENDMENT

a. “No person shall be compelled in any criminal case to be a witness against himself.”
b. Applies only to a natural person (not a corporation)

c. Only applies in criminal proceedings (not civil) 
II. Confessions Approach: 

a. STEP 1: Due process - Was the Statement Voluntary? (5th/14th amendments)
i. If not voluntary, violation of due process. 
b. STEP 2: Right against self-incrimination - Miranda rights? (5th amendment)

c. STEP 3: Right to counsel - Massiah issues (6th amendment)

III. STEP 1: Due Process Violations 
a. Early due process approach
i. Hopt: (1884)
1. Can’t use involuntary confessions under Common Law because they are unreliable

ii. Bram: (1897)
1. Under the 5th amendment, involuntary confessions cannot be used in FEDERAL courts

iii. Brown v. Mississippi: (1936)

1. Defendants whipped, hung from tree, stripped, laid on board and whipped with leather strap with buckles, warned if they changed their minds regarding the confessions they would be given to the mob. 
2. Court used this case to apply due process voluntariness in confessions to the states and suppressed the confession

3. Determining whether a confession is voluntary—Must look at the totality of circumstances 

b. STANDARD: Determining whether a confession is voluntary 
i. RULE: A confession is involuntary if the defendant’s will was overborne based on a totality of the circumstances (subjective standard)
1. CANNOT USE AN INVOLUNTARY CONFESSION FOR ANY PURPOSE 

ii. Totality of the circumstances approach: Was D’s will overborne? 
1. Use of physical force (Brown v. Miss.)
2. Lengthy interrogations: deprivation of needs (sleep, food, water, restroom) (see Ashcraft—no sleep for 36 hours = involuntary and Payne—no food for 24 hours, probably involuntary)
3. Threats of force 

4. Psychological pressure

5. Age, level of education, and mental condition of suspect

6. Deception allowed

7. Must be police coercion

iii. Physical violence 

1. AZ v. Fulminante: 
a. A child molester was threatened that he wouldn’t be protected in the prison after already having been attacked. 
b. Threats of physical violence were enough to make his confession involuntary
iv. Psychological Pressure
1. Spano v. NY: 

a. Defendant was foreign, young, uneducated, and emotionally unstable. He was questioned incessantly through the night. Police persisted even though his attorney advised him to remain silent. Police ignored his request to contact his attorney. Police used his close friend to manipulate him. 
b. The Court held his will was overborne and the statement suppressed.
v. Deception: 

1. Deception is not a due process violation per se but CAN be—a lot of lying is allowed. 
2. Lynum v. Illinois: 
a. Went too far in threatening to take away children

3. Levra v. Dennis: 
a. Lying to suspect about co-defendant’s confession is permissible

4. Fake warrant? 

a. No! seems to intrude on court. 

vi. Age, Level of Education, and Mental Condition of Suspect 

1. Colorado v. Connelly
a. Defendant stopped a police officer and spontaneously confessed to the murder of a young girl. Connelly had a history of mental illness and had gone off his medication six months before. The officer gave Connelly the Miranda warnings, and Connelly continued the confession and led police to the crime scene. Connelly appeared competent to the officers 

b. Mental condition of suspect ALONE is NOT ENOUGH to make the confession involuntary. 

c. Must be some type of coercive police activity. 

d. No constitutional right for defendant to confess only when rationally motivated. 
c. Problems with the voluntariness standard

i. Case-by-case method—inconsistency 
ii. Not enough guidance for the lower courts/police 
d. Shift from due process to 5th amendment (Miranda) 
i. Custodial interrogation inherently coercive 

ii. Judges frustrated with law enforcement 
iii. Miranda does NOT eliminate the due process requirement 

IV. STEP 2: Right against self-incrimination under Miranda  
a. Miranda RULE 

i. Before there is custodial interrogation the defendant must be warned of his Miranda rights (Miranda v. AZ):
1. Right to remain silent

2. Anything said can be used against Defendant

3. Right to counsel during interrogation

4. Right to have counsel appointed
ii. Miranda warning is the absolute prerequisite. — No other alternatives have yet been shown to protect the 5th amendment privilege. 

iii. Only when “custodial interrogation” —if you are not in custody, Miranda does not apply. 
b. Congress cannot overrule Miranda, even though it is judicially created (Dickerson v. United States) 
i. It is constitutionally based, embedded in our culture. 

c. When does actual 5th amendment violation occur? 

i. Chavez v. Martinez: 

1. Cannot sue for violation of Miranda rights (civil lawsuit) 

2. 5th amendment violation does not technically occur until un-Mirandized Statement is INTRODUCED in CRIMINAL case. — The government seeks to use the statement against you. 
a. Can assert the 5th amendment right at any time, however. 

d. APPLYING MIRANDA : Miranda only applies to custodial interrogation
i. (1) Custody?
1. Objective standard: Would a reasonable person feel free to leave?

2. FACTORS: 
a. Physically free to leave

b. Use of force, show of guns

c. Informed free to leave

d. Defendant initiating contact

e. Atmosphere of questioning

f. When placed under arrest (formally)

g. Experience of suspect (sounds subjective but some courts say a reasonable person who has been through this several times knows that they can leave)
i. NOT parole
h. Age of suspect IF a reasonable officer would be aware of the age 
i. Only truly subjective factor allowed
1. J.D.B. v. NC: Police suspected J.D.B, a 13-year-old of involvement in house break-ins. The police pulled him out of school and questioned him about the break-ins without giving him Miranda warnings. J.D.B. confessed to the break-ins during this questioning. Court said he could be in custody given his age. 
3. May be “in custody” in own home (Orozco v. Texas)
4. Not every interrogation requires Miranda rights
a. Oregon v. Mathiason: not required because not in custody. 
i. Voluntarily agreeing to interview at police station is not a custodial interrogation
b. Interview with IRS agent NOT custodial (Beckwith v. US)

c. Meeting with probation officer NOT custodial, even if they are asking questions. (Minnesota v. Murphy)

d. Traffic stops are NOT custodial and ordinary traffic stop does not require Miranda rights, only if full arrest (Berkemer v. McCarty)

5. Prisoners: 
a. Custody does not per se including questioning prison inmates on unrelated crimes. 
b. Depends on all factors, including whether inmate is told he is free to go back to general population (Howes v. Fields)

i. In a prison setting, even though u are technically in custody, if you can go back to the general population you are NOT in “custody” for Miranda purposes. 
ii. (2) Interrogation?

1. RULE: Interrogation covers both express questioning and any words or actions that the police know are reasonably likely to elicit an incriminating response from the suspect
2. Rhode Island v. Innis 

a. The defendant invoked his Miranda rights, but the police talked to each other, in front of D, about how it would be terrible if a youth found the abandoned weapon, and the defendant led them to the gun location.
b. HERE, this was no indirect interrogation according to the court. 

i. Nothing in the direct to suggest officers were aware that respondents was “particularly susceptible to appeal to his conscience the safety of the handicap kids.” 

3. Must be questioning by the POLICE
a. Arizona v. Mauro: Wife questioned the husband while he was in custody about the murder of their son. Court said because questioning not conducted by the police, this is just a permissible psychological ploy.
b. NO Miranda rights if non-police person speaks to defendant because not a coercive atmosphere. Police can use ploys
i. However, the more coercive, the more you can say it is like the questioner was a cop
4. Must be a POLICE-DOMINATED ENVIRONMENT 
a. The questioning by undercover agent does NOT require Miranda rights because stealth officer does not create police-dominated environment of compulsion (Illinois v. Perkins) 
b. Miranda does not apply to undercover informants that ask you questions
e. DID YOU GET YOUR MIRANDA RIGHTS?—What is Required of Police? 

i. RULE: Exact language is not required for valid Miranda warnings
1. It’s judicially created, not created by the Constitution. 

ii. CA v. Prysock: 

1. Defendant is a minor charged with murder. The defendant argued that the warnings were not clear enough that the D could have a right to an attorney before and during interrogation. 
2. The Court held the warnings were good enough

iii. Duckworth v. Eagan: 
1. Ambiguity when police said suspect would get a lawyer “if and when you go to court”. The Court said the warning was good enough. The “extra” words were just anticipating the answer to a question. Dissent argued this makes it seem like they don’t get a lawyer until they go to court.

iv. Florida v. Powell: 
1. Police said they have the right to counsel at any time and before answering questions. The Court held this was not too ambiguous. 

v. LIMIT—Cannot undercut Miranda rights

1. Doody v. Schriro: 

a. A minor was questioned for 9 brutal murders. Because the police turned the Miranda warnings into a 12-page diatribe where they were called “formalities” and otherwise undercut/minimized, this was impermissible. 
b. Confession was also involuntary under the totality of the circumstances of coercive conditions as the police used psychological tactics, overnight for hours, had already gotten other people to falsely confess.
f. CONSEQUENCES OF MIRANDA VIOLATION— If miranda rights were NOT properly given, what are the consequences? 

i. Do NOT apply fruits of poisonous tree doctrine.

1. ONLY un-Mirandized confession is suppressed 

ii. CAN USE:
1. Witnesses found through un-Mirandized statement (Michigan v. Tucker)
a. Cost too high. 
b. Exclusionary rule does not apply. 
2. Subsequent Mirandized statement (Oregon v. Elstad) unless deliberate tactic (Missouri v. Seibert)
a. Oregon v. Elstad— Given rights, move you to a different location, time lapse, not just a continuation of the first interrogation. They can still use the subsequent statement.
b. Missouri v. Seibert—Deliberate bypass of Miranda becomes a continuous interrogation. 
i. if DELIBERATE bypass of Miranda, second statement is inadmissible UNLESS there are curative steps.
ii. Curative steps: not cured by just giving Miranda rights, there must be SPECIFIC curative steps: 
1. For example, a substantial break in time from first and second statement. 

2. Tell them the first statement can’t be used
3. Physical evidence found through un-Mirandized statement (US v. Patane)

a. 5th amendment refers only to “testimonial evidence” 

b. Not really a constitutional violation. Constitutional violations under 5th amendment only apply to testimonial evidence. We should NOT suppress physical evidence. 

c. Balancing approach—deterrence value is OUTWEIGHED by the social cost. 
d. Exclusionary rule does not apply.

g. WAIVER OF MIRANDA RIGHTS 

i. Types of waivers: 
1. Explicit (Written/Verbal) 

2. Implicit (NC v. Butler) 

ii. North Carolina v. Butler: 
1. Refused to sign the waiver form but kept talking to FBI agents and gave a confession. 

2. Court holds this was an IMPLICIT WAIVER—sufficient to waive Miranda rights 
a. Waiver comes in speaking, whether or not there was a form. 
iii. RULE: Look at totality of the circumstances to determine if the waiver is knowing, intelligent, and voluntary (Fare v. Michael C.)
1. CAN consider the subjective characteristics of suspect —age, experience, education, intelligence, background

iv. LIMIT: MUST involve some IMPERMISSIBLE police behavior 
1. Colorado v. Connelly—No misconduct by the police. 

v. Suspect need NOT be told that counsel is waiting 
1. Moran v. Burbine 

a. Intentionally did not tell the suspect there is a retained lawyer.

b. Events outside of suspect’s presence and unknown to suspect do not make waiver involuntary. 

vi. No need to advise suspect of nature of charges.
1. Spring v. Colorado 

a. Waiver is still VALID even if D is not told the nature of crimes for which D is under suspicion. 

b. So what does a voluntary waiver require? —that you know you have a right. 

vii. If a defendant SPEAKS after being told his rights, that is a knowing and voluntary implied waiver. 
1. Berghuis v. Thompkins: Defendant began answering questions after 2.5 hours of silence. The court held a waiver was inferred from defendant starting to speak
a. If D wanted to invoke right to remain silent, he was required to say so. 

2. Assertion of rights must be UNAMBIGUOUS. 

viii. Salinas v. Texas:
1. ISSUE: Do you have a 5th amendment right before you are arrested? 

2. INFERENCES FROM silence: 

a. Can you use a defendant’s silence against him in a COURTROOM? 

i. No! That is protected under Griffin v. California 

ii. Cannot draw negative inferences by D if he does not testify. 

iii. Absolute right not to testify, shouldn’t use against you. 

b. Miranda custodial interrogation silence 

i. Cannot draw a negative inference by D refusing to answer questions 

c. Pre-miranda silence 

i. CAN draw negative inference. 

ii. Pre-custodial silence CAN be used against D if he does not EXPRESSLY invoke 5th amendment privilege 

3. The court does NOT decide whether D can invoke fifth amendment right before he/she is in custody. 

a. On exam—OPEN QUESTION. 
h. WAIVER AFTER A DEFENDANT INVOKES HIS MIRANDA RIGHTS 

i. Depends on WHICH right was invoked:

1. Right to remain silent 

2. Right to counsel under 5th amendment

ii. Waiving Miranda rights after invocation of RIGHT TO REMAIN SILENT 

1. Rights must be “scrupulously honored” — police can re-initiate questioning if right to remain silent is scrupulously honored
a. BUT assertion of rights is NOT forever (Michigan v. Mosely) 
b. CAN reinterrogate IF there are separate warnings and D voluntarily waives. 

2. Michigan v. Mosely 

a. Factors showing waiver was knowing and voluntary: 

i. 2-hour break 

ii. Fresh warnings 

iii. Different location 

iv. Different subject of interrogation 

v. Different identity of officers 

iii. Waiving Miranda Rights after invocation of RIGHT TO COUNSEL 
1. RULE: only defendant can initiate questioning UNLESS there is a 14 day break in custody
2. Edwards v. Arizona 

a. If D had invoked right to counsel, police cannot reinitiate interrogation. 

b. Only D can reinitiate interrogation. 

c. Reaffirmed in Michigan v. Jackson. 

d. Rationale: If waiving miranda right after invocation of right to counsel 

i. More worried about police pressure 

ii. D has already expressed need for lawyer to even playing field 

iii. Tougher standard to reinitiate questioning

3. ISSUE: Whether Edwards applies after the suspect has already talked with his lawyer? 

a. Minnick v. Mississippi: Edwards rule applies even AFTER D has already met with his lawyer. 

i. If you request counsel, the interrogation must stop, even after you’ve spoken to a lawyer. 

4. LIMIT ON EDWARDS RULE—Maryland v. Shatzer 

a. Edwards presumption does NOT last forever —exception! 
i. Child molester in prison, invoked right to counsel. 2 years later, different detective comes to interview, break in custody. 
b. Police can reinitiate interrogation after invocation of 5th amendment right to counsel IF there is a 14 day “break in custody” 

c. Sending defendant BACK into general jail population constitutes break in custody. 

5. How clear does invocation of right to counsel need to be to trigger Edwards protection? 

a. Davis v. United States 

i. Must be CLEAR, UNEQUIOVAL invocation 

ii. “Maybe I should talk to a lawyer” = NOT CLEAR ENOUGH 

iii. “Give me a lawyer, and I mean it!” = probably enough. 
6. Examples: 

a. People v. Gonzales: “If for anything you guys are going to charge me, I want to talk to a public defender”. NOT an unequivocal invocation of right to counsel

b. People v. Sessmons: Relaying dad’s advice to get a lawyer insufficient
c. In re Art T.: “Could I have a lawyer” sufficient when 13-year-old asks
d. People v. Couey: Confession of child murderer suppressed because he asked for a lawyer 8 times.
e. “Give me a lawyer and I mean it!” probably enough.

i. MIRANDA EXCEPTIONS 

i. Impeachment 

1. Harris v. NY 

a. Allows un-Mirandized statements to be admissible for impeachment purposes 

b. Can’t use MIRANDA in prosecution’s case-in-chief. 

c. The cost is too high to exclude for impeachment and allow the defendant to commit perjury.
d. D opens the door by taking the stand 

ii. Emergencies (Public Safety)

1. NY v. Quarles: 
a. Un-Mirandized statements are admissible if the suspect was questioned without Miranda warnings due to the threat of immediate danger (objective standard)

b. Rationale— The costs of Miranda are higher here because of the danger to public safety. Police will instinctively know when it is dangerous and the questioning is focused on an ongoing situation.
c. Facts—rape case, police go find the D, empty gun holster, ask him where’s the gun, he tells them = no Miranda = not suppressed. 

d. Note: Even if these statements were suppressed, the police can still ask these questions, just cannot use the defendant’s answers at trial.
2. Open question - terrorism cases suspending Miranda: Boston marathon 

iii. Booking Exception

1. Routine booking questions are NOT considered interrogation

a. Examples: Name, address, height, weight, eye color, age, DOB
2. Pennsylvania v. Muniz: 

a. During booking for a DUI, police asked the defendant the date of his 6th birthday and he could not recall because he was drunk. This is not a routine booking question and was calculated to show he was drunk and lead to an incriminating statement.

3. Test: Need to determine if:

a. Legitimate booking purpose AND

b. Objective officer has reason to believe will lead to incriminating information

4. The more it relates to your crime the less it seems to be administrative/routine
SIXTH AMENDMENT RIGHT TO COUNSEL AND CONFESSIONS 

I. SIXTH AMENDMENT: 

a. “In all criminal prosecutions the accused shall enjoy the right . . .to have the assistance of Counsel for his defense.” 

b. Right is triggered by FORMAL CHARGES 
i. Indictment (grand jury), complaint (preliminary hearing), arraignment 

ii. NOT arrest 

c. Applies out of custody 

d. Only applies to same offense 

II. Massiah Rule: 
a. The 6th amendment prohibits police or informants from “deliberately eliciting information” without the presence of counsel.
i. Massiah v. United States: 
1. Police had taped D’s car with D’s friend’s permission and were listening to them speak. 
2. No FOURTH (no REP) or FIFTH (not in CUSTODY) amendment violation

3. D’s SIXTH amendment was violated. 

ii. Escobedo v. Illinois 

1. Tried to use the 6th amendment to protect the questioning of D. 

2. NO FORMAL CHARGES = NO SIXTH AMENDMENT RIGHT. 

iii. Brewer v. Williams 

1. RULE: 6th amendment prohibits officers from deliberately eliciting information in absence of counsel once formal charges filed 

iv. “Deliberately eliciting information” = DESIGNED TO ELICIT INFORMATION

1. Factor: in which they would reasonably receive a response

2. Does NOT need to have coercion

3. SUBJECTIVE 

4. US v. Henry: 

a. Jailhouse snitch cannot initiate conversation or ask questions 

b. Not a passive listener, he was deliberately eliciting information 

5. Kuhlmann v. Wilson 

a. Jailhouse snitch can “keep his ears” open 

b. Rights not violated if he is just listening, that is not deliberately eliciting. 
v. Applies in custody or out of custody. 
III. The sixth amendment applies ONLY to “same offense” 

a. McNeil v. Wisconsin:

i. 6th amendment is offense specific. 

b. Texas v. Cobb: 

i.  “Different” offense is decided by the BLOCKBURGER (same elements) test.
1. If the ELEMENTS of the offense are DIFFERENT = offense is DIFFERENT. 

ii. Here, the elements for burglary and murder are not the SAME ELEMENTS. = 6th amendment was not violated by asking him about the murder.

IV. WAIVER OF 6TH AMENDMENT RIGHTS 
a. D can waive his 6th amendment right, if it is a knowing and intelligent waiver. 

b. Michigan v. Jackson 

i. D requested counsel at arraignment, which triggered his 6th amendment right 

ii. Adopts Edwards rule 

iii. No valid waiver if police INITIATED investigation 

c. Montejo v. Louisiana 
i. Overruled Michigan v. Jackson —don’t have as much 6th amendment right to counsel as you do in 5th. 
ii. D is NOT off limits just because counsel appointment at 72-hour hearing 
iii. IF a charged defendant invokes his Sixth Amendment right to counsel outside the context of custodial interrogation, the police remain free to approach him and seek a knowing and voluntary waiver of his Miranda rights.

iv. Montejo explains that Miranda warnings sufficiently appraise the accused of his Sixth Amendment right to counsel, so a waiver of Miranda rights is a knowing waiver of the Sixth Amendment right to counsel.

V. REMEDY FOR 6TH AMENDMENT VIOLATION 
a. CAN USE: 

i. Statements in violation of Miranda

1. Impeachment

ii. Statements in violation of 6th amendment 

1. Impeachment 

iii. INVOLUNTARY statements 

1. NOTHING. 

FIFTH AMENDMENT: Self-Incrimination
I. Only INDIVIDUALS can assert a 5th amendment privilege 
a. A corporation CANNOT assert a 5th amendment privilege (Hale v. Henkel) 
b. Can assert the 5th amendment at any time. 
c. Cannot be compelled to testify: 

i. At trial

ii. Grand jury 

iii. Forfeiture proceedings 

iv. Depositions

v. Production of documents 

d. No negative inference in criminal case from invocation of 5th amendment case 

e. Prosecutor cannot comment on exercise of right 

f. Use of immunity in obtaining testimony and documents 
II. Privilege only applies to TESTIMONIAL evidence 

a. Schmerber v. Cal 
i. Convicted of DUI. A blood sample was taken at a hospital 

ii. Blood sample is NOT TESTIMONIAL. 
b. Testimonial evidence does NOT cover physical evidence. 

i. Fingerprints, photographs, hair samples, measurements, voice ID, signatures, tattoos etc.  
c. Must COMMUNICATE 

d. If authenticating information = testimonial 

III. COMPULSION 
a. De minimis consequences are not compulsion —i.e., reputation/humiliation/get into rehab/civil liability/etc. 
i. Subpoena = compulsion 

b. CANNOT: 

i. Punish for not testifying —Griffin v. Cal 
ii. Use silence against D at sentencing —Mitchell v. US 

c. CAN: 

i. Use in making prison assignments —Mckune v. Lile 
IV. POSSIBILITY OF INCRIMINATION 

a. Leading to civil liability—NOT ENOUGH 

b. Embarrassment —NOT ENOUGH 

c. Hiibel v. Sixth Judicial 
i. ID IS NOT INCRIMINATING
V. DOCUMENTS 

a. No 5th amendment right in the document itself. (Fisher) 
i. They were not created out of compulsion

b. 5th amendment right to production 

i. Where you link yourself to PRODUCE the documents, there is a right. 

ii. Immunity CAN override this right. 

c. If 3rd party has papers, D cannot use 5th Amendment to bar their production (Fisher)

d. IMMUNITY: 

i. They can give you immunity for producing the documents

ii. Transactional Immunity —protection against future PROSECUTION 
iii. Use Immunity —protection against use of evidence or evidence derived from it in future prosecution (Kastigar) 

1. We may still prosecute you, but we can’t use anything YOU told us as evidence against you, or any evidence from it (that is tainted by 5th amendment right)

2. Once immunity is given, testimony may be compelled. 
3. Use immunity statutes cover full extent of 5th amendment right. 

4. P has affirmative duty to prove that the evidence it proposes to use against D later is derived from a legitimate source wholly independent of the compelled testimony

a. AKA if the government can find other evidence against D, they can bring a subsequent prosecution but must have independent source
EYEWITNESS IDENTIFICATIONS
I. Types

a. Lineup

b. Show up

c. Photo array

d. Individual pictures

e. In court IDs

II. Rights protecting against bad IDs

a. Right to counsel – 6th Amendment

i. Limited by stage of proceeding—Only triggered by formal charges

ii. Limited to type of ID

1. Applies to in-person IDs — but no right to counsel if only showing photos
2. Must be adversarial ID = adversarial process = lawyer (trial-like IDs) 
iii. Remedies: 

1. Per se exclusion of out of court ID 

2. Allow in court ID, if not tainted. 
b. Due process – 5th and 14th Amendment

i. ANY stage 

ii. Protects against undue suggestiveness
iii. Judged by totality of the circumstances
iv. Remedies: 

1. Not excludable if RELIABLE

2. Goes to weight of evidence

III. PROBLEMS WITH EYEWITNESS ID

a. 75% of wrongful convictions involve eyewitness ID 

b. No correlation between eyewitness confidence and accuracy 

c. Cross-racial ID particularly unreliable 

d. Passage of time 

e. Subtle ways to influence ID. 
IV. LIMITS ON RIGHT TO COUNSEL AT IDS
a. Wade-Gilbert Rule: 

i. United States v. Wade:

1. Suspects are entitled to have their attorney present at a line-up, if formal charges have been filed.

2. The witness may subsequently ID the suspect in court if can show by clear and convincing evidence line-up ID did not taint their actual observation. 

3. Consult factors:

a. Prior opportunity to observe the alleged criminal act 

b. Discrepancy between pre-line-up description and actual appearance

c. IDs made prior to line-up (including IDing another person)

d. Failure to ID the defendant on a prior occasion 

e. Time elapsed between alleged act and line-up
4. Standard: government has burden that they have a CLEAN INDEPENDENT ID in courtroom, by a clear and convincing standard. 
ii. Gilbert v. California, 1967

1. IDs made without the presence of counsel are not admissible at trial.
2. If no counsel, out-of-court ID suppressed
b. Kirby v. Illinois: 
i. No right to counsel for PRE-INDICTMENT line-ups. 
ii. Counsel only applies to post-indictment, once formal charges. 
iii. Due process is the appropriate argument. 
c. United States v. Ash 
i. No right to counsel at photographic IDs

ii. Only right to counsel for in-person IDs (lineups or showups) 

iii. 6th amendment doesn’t apply to ALL IDENTIFICATION procedures, just those that look “adversarial”

V. DUE PROCESS CHALLENGES 

a. Applies to: 

i. Pre-formal charge ID

ii. Photographic ID 

iii. Even if counsel is present 

b. Approach: 

i. STEP 1: were ID procedures unnecessarily suggestive? 

1. How suggestive was procedure? 

2. Was it necessary to have a suggestive ID procedure? 

ii. STEP 2: Nonetheless, is the ID reliable enough to use? 

1. Manson v. Brathwaite factors 

c. STANDARD: “Unnecessarily suggestive” —Totality of the circumstances 

i. Stovall v. Denno: 

1. Victim in hospital identified black suspect in show-up next to hospital bed

2. Not “unnecessarily” suggestive 

3. High standard to meet 

ii. Foster v. California 

1. Rare finding of due process violation 

2. Kept showing IDs until victim “got it right” 

iii. Simmons v. US 

1. Showed family pictures to victims, they ID’d the people. 
2. OK under circumstances 

3. Needed swift determination 

iv. Neil v. Biggers 

1. Rape case, showed her picture for 7 months of lineups and showups. They do a shoup after, D walks past and she ID’s him. 
2. Show-up OK 

3. Opportunity to view suspect 

v. FACTORS for deciding reliability under a totality of circumstances: (Manson v. Brathwaite) 

1. V’s opportunity to view suspect 

2. Detailed ID, description was accurate 
3. Level of certainty 

4. Length of time since confrontation 

5. Totality of circumstances

vi. Perry v. New Hampshire: 

1. Due process analysis only applies if suggestive circumstances arranged by police
2. Due process relates to GOVERNMENT ACTIONS, not private individuals. Must be set up from arranged police procedures. 

vii. Manson v. Brathwaite: 

1. Facts: Officer participates in undercover drug deal. Later, comes back to the office and another officer leaves a photo on the guy’s desk for him to review.  He reviews the photo in private and determines that it’s the same guy who sold him the drugs.

2. Holding: No DP violation. The ID was reliable (trained officer, good lighting, same race, description detailed and given within minutes, very certain)
RIGHT TO COUNSEL
I. 6th amendment: 

a. “In all criminal prosecutions, the accused shall enjoy the right … to have the assistance of Counsel for his defense”
II. Development of right: 

a. Due process theory 

i. Powell v. Alabama (1932) 

ii. Betts v. Brady (1942) — Supreme court said you do NOT have a separate 6th amendment right.

iii. Case-by-case 

iv. Guarantee “fair trial 

b. 6th amendment theory 

i. Gideon v. Wainwright (1963) 

1. Right to appointed counsel—Applicable to the states 

2. Overrules Betts v. Brady

3. “Lawyers are necessities, not luxuries.” 

4. Proper adversarial system requires a lawyer. 

III. When does it apply? 

a. Applies to all criminal prosecutions that carry JAIL TIME (Argensinger v. Hamlin) 

i. Does NOT apply to misdemeanors without jail time 

b. “critical stages” 

i. Post charges lineup, prelims, arraignments, interrogations after formal charges 

ii. Sentencing 

iii. Appeals of right 

iv. NOT

1. Civil cases 

2. Habeas proceedings 

3. Parole or probation hearings 

IV. Right to Effective Assistance of Counsel—Strickland standard: 

a. Specific errors? —defendant must show that counsel’s performance was deficient. 

i. Below professional level of representation 

ii. Defer to strategic decisions 

iii. Counsel’s performance may be affected by D’s actions 

b. Prejudice?—defendant must show that counsel’s deficient performance prejudiced the defense, as to deprive the defendant of a fair trial. 

i. Generally, not presumed 

ii. “Reasonable probability that BUT FOR error, outcome would have been different at trial” 

c. Per se violations—Chronic v. U.S. 

i. NO counsel 

ii. State interference with counsel 

iii. Counsel with conflict 

iv. Counsel who does NOTHING. 

d. Florida v. Nixon 

i. Deference to trial lawyer’s strategy 

ii. Strategy depends on facts and circumstances of case 

iii. No set rules, although ABA standards are good guide. 

e. McCoy v. Louisiana 

i. A defendant’s 6th amendment rights are violated if defense counsel concedes D’s guilt OVER D’s objection 

ii. Defendant need not show prejudice 

iii. Concession is structural error. 

f. Missouri Frye / Lafler v. Cooper 

i. 6th amendment applies to plea bargaining 

ii. Right to effective assistance of counsel for plea bargaining 

iii. Advise D of offer 

iv. Give D proper advice to evaluate offer

V. Other 6th amendment rights 
a. Rompilla v. Beard—right to adequate investigation 

b. Nix v. white—no right to lawyer who will lie 

c. No right to SELECT appointed lawyer, but can generally select retained lawyer 

d. Ake v. Oklahoma—right to expert assistance 

VI. Right to Self-Representation 

a. Faretta v. California 

i. Right to self-representation 

ii. Must be knowing and voluntary waiver 

iii. Colloquy with defendant —advise them of their rights, but ultimately it is the defendant’s right. (“Faretta warning”) 

iv. D must be “competent” to represent self. 

v. No right to disrupt proceedings

VII. Enemy combatants 

a. Right to counsel is so fundamental that even enemy combatants have it 

b. Essential building block of right to fair proceedings 

POLICY QUESTIONS
1. Should police be allowed to rely on racial, ethnic or economic profiling in their police work or should the decision in Whren be modified and how? 

2. How much impact does Miranda have on police interrogations? Is it worth retaining? What, if any, changes would you make in the rules regarding Miranda and why? 

j. Is Miranda desirable?

i. Arguments in Favor:

1. Inherently coercive atmosphere of custodial interrogations 

2. Easy to understand rule 

3. Need some way to protect 5th amendment right (prophylactic rule) —police coercive tactics 
4. Public education 

5. Will cut down on court’s work with clear rule 

6. Should have standard higher than just “voluntariness” 

7. A lawyer can still bring out the context of how the confession was given. 
8. Preventing false confessions 
ii. Arguments Against:

1. Only about 10% of the people who confessed stopped because of Miranda. —many innocent confessions (Police coercion, threats, physical violence, misunderstanding, intimidation, mental problems/age (don’t understand consequences, desire for notoriety, feeling hopeless, hope they will get a deal, “memory distrust syndrome” (person saying I already know…), etc.)
2. Constitution does not require warnings 

3. Justices acting like legislators 

4. Due process is enough protection 

5. There is nothing wrong with confessions 

6. Procedures won’t work, officers will just lie 

7. Will create more litigation about details of Miranda right 

8. Criminals will run free
9. Hampers investigations

k. Real life consequences 
i. One explanation is that the police have adapted their interrogation practices to Miranda’s requirements. Miranda still permits the police to interrogate strategically, and the police are well trained on how to interrogate past Miranda.
ii. Miranda supplies a simple and efficient template for prosecutors to demonstrate to courts that a confession was voluntary. Jurors also may look to Miranda warnings as evidence that an interrogation was fair and the confession reliable. The police thus know that if they follow Miranda and secure a confession, the confession more likely will be stamped with the law’s version of a gold star
iii. False premise that suspects would understand their Miranda warnings and that providing them would have an effect in decreasing the coercion inherent to custodial interrogation.
1. Implicit bias 

2. Juveniles 

3. Bare bones requirements

iv. California truth in evidence provision—valuable evidence is not excluded if it does not violate federal law, even if it violates the state constitution. 
l. Solutions: 

i. ANYTIME police talk with an individual, need miranda rights. 

1. Police presence is inherently coercive. 

ii. Apply fruit of the poisonous tree for Miranda violations 

3. Is the exclusionary rule an effective deterrent against police misconduct? Why or why not? How would you change the rule? 

