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Criminal 
Procedure Fall 2020 Outline
The
 general retroactivity rule states that new constitutional rights are not retroactive, thus the rules of criminal procedure do not apply to those whose convictions are already final
· Exceptions to when a new decision is retroactive
· 1. Narrows government’s power to punish
· Puts behavior beyond reach of criminal law

· If something is no longer illegal, people who are in prison/punished for that illegal activity must be released
· E.g., Lawrence v. Texas – State cannot prohibit private consensual adult homosexual activity

· 2. “Watershed” rule of procedure (fundamental fairness)
· Right to counsel, for example (Gideon)
· Retroactive right to send hearing for youth who face JLWOP sentences (Montgomery)

THE FOURTH
 AMENDMENT
The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
The Fourth Amendment 
governs police conduct during searches and arrest, generally requiring a warrant based on probable cause for a search or arrest if there is reason to believe that person committed a crime or has evidence of one
· Numerous exceptions exist allowing for warrantless searches 
and stops as long as they are “reasonable”
· Two aspects are the Reasonableness Clause, which protects against unreasonable searches and seizures, and the Warrant Requirement Clause, which provides that the police can’t arrest or seize without a warrant otherwise the activity is presumptively unreasonable
· The general approach is that searches only need to be “reasonable,” and if there is a warrant then it has to be based upon probable cause
· But there is a presumption that searches must have a warrant to be reasonable
· 4th Am. Questions to Ask
· 1. 
Was it a search or a seizure conducted by a government actor?
· 2. Was there probable cause?
· 3. Was there a valid warrant?
· 4. Was there a valid exception?
· 5. What remedy follows? Exclusionary rule or exception to ER?

The exclusionary rule provides that if evidence was illegally gotten in violation of the Fourth Am. by conducting a “search” or “seizure” without a warrant or probable cause, then that evidence is excluded and cannot be introduced at trial
· Mapp v. Ohio: Held in 1961 that exclusionary rule is part of 4th Am. itself and thus it applies to the States by being incorporated completely into due process

· Shapes the way that police conduct themselves to prevent losing important evidence
4th Am. begins with the search of a place or a seizure of a person
· Whenever there is some level of government interference with a person’s freedom of movement, there must be some justification for that interference
· If there is justification the interference is okay
· The more interference, the more justification that is needed
· If there is no or not enough justification then the government interference violates the Fourth and the evidence that stems from the primary illegality (the unjustified government interference) is excluded
Searches
Courts interpreting the Fourth Am. are constantly balancing the privacy interests protected by the Am. with the government’s need for effective law enforcement
· 4a Search Questions to ASK

· Step 1: Was it a search
? (technical)

· Gov actor

· Fits technical definition of search

· Is it justified

· The fruits of a search may be the basis for a stop or an arrest

· Step 2: Was there probable cause?

· Step 3: Was there a valid warrant?

· Step 4: Was there a valid exception?

The Fourth Amendment prohibits searches by the government without warrants 
or probable cause when the defendant (1) exhibits a subjective expectation of privacy that (2) is objectively reasonable 
and that society wants to protect
· If both elements of the Katz 


test are met, a search without a warrant or probable cause is unconstitutional and presumptively unreasonable
· Katz 
v. U.S.: When Katz made an incriminating phone call from inside of a closed phone booth and the FBI was able to record that call by attaching a listening device to the outside of the booth despite not having a warrant to do so, the FBI’s wiretapping of the call constituted a search and seizure
· Even though the conduct of the government was reasonable, the search itself was not reasonable because the government failed to get a warrant for their search
· The Fourth Am. protects people, not places, from unreasonable searches and seizures, therefore a “search” can be conducted of a person even without a physical entrance by the police into the person’s area
· What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Am. protection, but what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected (if objectively reasonable)
· Fourth Am. requires a warrant, and searches are unconstitutional without them
· Police can search, but need to have a warrant first based on PC
· Warrants are not that hard to get and are specific about what they are looking for and narrowly tailored to the place to be searched
· Big screen TV: can’t look in showbox
· Coins/jewelry: can look virtually everywhere
Always start with Katz test, but if the case has similar facts to Jones 
of a government trespass, analyze under Jones/Jardines trespass test as well
· U.S. v. Jones
: When the Government installed on the defendant’s wife’s vehicle a GPS 
device without complying with the warrant thus making the installation a warrantless trespass, the trespass 
constituted an unreasonable search and seizure
· Holding:
· Location info contained in GPS devices is protected by 4a – should have been suppressed
· Analysis: Case decided on a narrow basis: on facts, gov go to jeep to install GPS – that physical trespass is search (expired warrant; trespass upon “effects”)
· Other justices suggest Katz analysis
· Katz
 did not repudiate the understanding that the Fourth Am. is understood to embody a particular concern for government trespass upon the areas (“persons, houses, papers, and effects”) it enumerates, rather the Katz reasonable-expectation-of-privacy test has been added to, not substituted for, the common-law trespassory test
· Crucial question after Katz is in defining when a person has a “reasonable expectation of privacy.”

· Focuses on persons, not property, but vague and gov could undermine by making clear that people should not expect privacy in certain circumstances. 
· Court applied reasonable expectation of privacy in open fields, aerial searches, use of thermal imaging devices directed at homes, searches of person’s trash, observation and monitoring of public behavior, and use of dogs to sniff contraband
Although a home is always protected under the Fourth Am., the open field is not because fields are not included in the list proscribed by the Am. and it is not reasonable to expect privacy in an open field even if it is the defendant’s property
· Oliver v. U.S.: When police officers enter a private property, walk around a locked gate, past several “No Trespassing” signs, past someone telling them it’s private property, and up to an enclosed and secluded field to investigate without a warrant where the defendant was growing marijuana in the field, that activity was not a “search”
· Open fields do not provide the setting for those intimate activities that Amendment is intended to shelter from gov interference. There is no societal interest in protecting the privacy of those activities. These lands usually are accessible to the public and police in ways that a home, etc. would not be. 
· Existence of a property right is but one element in determining whether expectations of privacy are legitimate. 
Curtilage is the area immediately around the home that is so intimately tied to the home itself that it should be deemed as an extension of the home and placed under its umbrella of Fourth Am. protection, but requires an analysis to determine if it is an open field or the curtilage
· Four factors 
to determine whether the area in question is curtilage
· (1) The proximity of the area claimed to be curtilage to the home,
· (2) Whether the area is included within an enclosure surrounding the home,
· (3) The nature of the uses to which the area is put, and
· (4) The steps taken by the resident to protect the area from observation by people passing by
· U.S. v. Dunn: When a barn is located 50 yards from the fence surrounding the house and 60 yards from the house itself, not within the area surrounding the house that was enclosed by the fence, and law enforcement officials possess objective data indicating that the barn was not being used for intimate activities of the home, and the defendant did little to protect the barn area from observation by those standing in the open fields, the barn area lay outside the curtilage of the ranch house and the police entering twice onto the barn area was not a “search”
SCOTUS has found that aerial searches by police of a person’s home and curtilage by use of low flying airplanes is not a “search” and thus need not comply with the Fourth Am. requirements if it is within lawful airspace based on FAA regulations of what is safe
· That the area is within the curtilage does not itself bar all police observation because Fourth Am. protection of the home has never been extended to require law enforcement officers to shield their eyes when passing by a home on public thoroughfares
· The mere fact that an individual has taken measures to restrict some views of his activities does not preclude an officer's observations from a public vantage point where he has a right to be and which renders the activities clearly visible
· What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Am. protection
· California v. Ciraolo: The Fourth Am. is not violated by warrantless aerial observation from a publicly navigable airspace at an altitude of 1,000 feet in a physically nonintrusive manner of a fenced-in backyard within the home’s curtilage because the respondent's expectation that his garden was protected from such observation is unreasonable and is not an expectation that society is prepared to honor
· Such aerial observation is precisely what a judicial officer needs to provide a basis for a warrant
· Observing a home’s curtilage from a helicopter at low altitude but within legal airspace that is common in the area is not a search requiring a warrant
· Florida v. Riley (PLURALITY): Surveillance of the interior of a partially covered greenhouse, unobservable from the public road and within the curtilage of respondent’s home, from the vantage point of a helicopter located 400 feet above a greenhouse, not contrary to law or regulation and without inference with respondent’s normal use of the greenhouse, without observing intimate details, and with no undue noise, wind, dust, or threat of injury, does not constitute a “search” for which a warrant is required under the Fourth Amendment
· Concurrence: If the public rarely, if ever, travels overhead at such altitudes, the observation cannot be said to be from a vantage point generally used by the public and Riley cannot be said to have "knowingly exposed[d]" his greenhouse to public view. However, if the public can generally be expected to travel over residential backyards at an altitude of 400 feet, Riley cannot reasonably expect his curtilage to be free from such aerial observation
· Dissent: The question before us must be not whether the police were where they had a right to be, but whether public observation of Riley's curtilage was so commonplace that Riley's expectation of privacy in his backyard could not be considered reasonable
· The scope of the Fourth Am.'s protection does not turn on whether the activity disclosed by a search is illegal or innocuous. It is a fair summary of history to say that the safeguards of liberty have frequently been forged in controversies involving not very nice people, and nowhere is this observation more apt than in the area of the Fourth Am., whose words have been given meaning largely through decisions suppressing evidence of criminal activity
· Dissent: Because I believe that private helicopters rarely fly over curtilages at an altitude of 400 feet, I would impose upon the prosecution the burden of proving contrary facts necessary to show that Riley lacked a reasonable expectation of privacy
Obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutionally protected area constitutes a search, at least where the technology is not in general public use
· Kyllo v. U.S.: When government agents use thermal imaging to detect heat lamps used for growing marijuana inside petitioner’s home, an observation that would have been unknowable without a physical intrusion but for the device not in general public use, even without detecting any of the petitioner’s intimate details, the surveillance is a “search” and is presumptively unreasonable without a warrant
· If you’re walking down the street and can’t tell anything about the house without the technology that is not readily available to the public, that is a “search”
Placing trash out in a public space that is accessible to snooping by any member of the public, with the purpose of having that trash taken by a third party (the garbageman), there can be no reasonable expectation of privacy for the contents of the garbage bags
· California v. Greenwood: When respondent deposited his garbage in an area suited for public inspection and for the purpose of having third party strangers take it, respondent did not have a reasonable expectation of privacy in the items that they discarded
· Information publicly conveyed to third parties doesn't have a reas. expectation of privacy
· Shredding your papers shows that you have a subjective expectation of privacy but it shows that you know that when it goes on to the street someone might look through it
A person traveling in an automobile on public thoroughfares has no reasonable expectation of privacy in his movements from one place to another because public roadways provide little capacity for escaping public scrutiny as its occupants and contents are in plain view
· Merely augmenting senses used for observations with technology that makes easier the observation which could have been had without the technology does not violate the Fourth Am. because nothing in the Fourth Am. prohibits the police from augmenting their sensory faculties with scientific and technological enhancements
· U.S. v. Knotts: When a beeper is placed in chemical barrel defendant’s would purchase and is then used to track a car, observations which could have been obtained by mere visual observation without the beeper, use of the beeper did not constitute a “search” because it did not invade any reasonable expectation of privacy
· Different from Kyllo because there, the police would not have been able to make their observations without the technology
· U.S. v. Karo: Placement of an unmonitored beeper in a container of chemicals was not a search, unless the beeper was used to obtain information that could not be procured through visual surveillance
· Beeper enhances what police can see with naked eye but was also communicating things from within the protection of the home that could not be seen by the naked eye
· In Jones, the Court held that placing a device on a person’s car and tracking the car’s movements for 28 days was a search within the meaning of the Fourth Am. because of the trespass constituted by placing the device on the car, whereas here the device was placed on an item the defendant only subsequently purchased
· What is “public behavior” is an issue courts are constantly trying to sort out
· U.S. v. White: Listening to a conversation of a government informer carrying a radio transmitter with a suspect was not a search because the suspect had no reasonable expectation of privacy in the conversation
· If the conduct and revelations of an agent operating without electronic equipment do not invade the defendant’s constitutionally justifiable expectations of privacy, neither does a recording of the conversations made by the someone whose trustworthiness the defendant risks
· Talking to someone in public assumes risk because might be a false friend or someone else might hear it, therefore no Fourth Am. protection
· Katz, says it is reasonable to expect that if you are in a phone booth, no one else would be listening, but White is saying that it is not reasonable to expect the other person won’t tell someone else about that conversation
· California Bankers Ass’n v. Schultz: Inspection of bank records are not searches because banks are parties to any transactions and thus have knowledge of them
· People have no reasonable expectation of privacy as to this information because it is known by others, the banks that process the transactions
· There is no reasonable expectation of privacy for the numbers a person dials, even if dialed from within the home to maintain privacy, because users know that they must convey numerical information to the phone company, that the company has facilities for recording this information, and that the company records this information for a variety of legitimate business purposes
· A person has no legitimate expectation of privacy in information he voluntarily turns over to third parties
· Smith v. Maryland: When the police place a pen register at the phone company’s office to monitor the numbers dialed by the petitioner in his home, the unwarranted placing of the pen register was not a search because it was not an invasion of a reasonable expectation of privacy
· Application to email: Email addresses without content are same as numbers dialed and can be obtained without a warrant
· 7 years later, Congress passed an act prohibiting installation or use of pen registers except for business purposes without a court order for a 60-day installation with strong evidence to support the application
A canine sniff of closed luggage is not a search because it doesn’t require opening the bag and publicly exposing its contents, and the information obtained by the sniff is limited (Place)
· There is a reasonable expectation of privacy of luggage, but not contraband and the dogs can only identify contraband, not other info
· The use of a well-trained narcotics-detection dog--one that does not expose noncontraband items that otherwise would remain hidden from public view--during a lawful traffic stop, generally does not implicate legitimate privacy interests
· Illinois v. Caballes
: When respondent is stopped for a routine traffic violation without any suspicion of illicit drug activity, and another officer uses a reasonably reliable drug-detection dog to search around the vehicle, leading to the dog alerting of the possibility of drugs in the car and a search based on probable cause finds the drugs, the sniff is not a search because the Fourth Am. does not require RAS to justify using a dog to sniff a vehicle during a legitimate traffic stop
· The government's use of trained police dogs to investigate the home and its immediate curtilage surroundings turns the licensed knock into an unwarranted search
· Florida v. Jardines: When police use a drug-sniffing dog on respondent’s porch by physically entering the respondent’s area that is protected from warrantless searches, the sniff constitutes a “search” that requires a warrant or PC
· If Katz analysis does not lead to an unwarranted search, and the case has trespass facts, do a Jones/Jardines analysis
· Dog doing something that is not a search, but it is trespassing on property without a warrant (like the GPS device on jeep)
· Dog-sniffing cases seem to be less concerned about the dog’s drug sniff reliability for providing probable cause and more focused on how it is effectuated
· Florida v. Harris
: A dog sniff should not be subject to more stringent tests to determine whether the alert is sufficiently reliable to provide an officer with probable cause 
to conduct a full-blown search than is the TOC analysis used for other probable cause hearings
· FL says you need to calibrate dog, know about its training to use it as a basis, SCOTUS says you don’t need that floor, that much protection – dog alert is enough to establish PC to do a search. 
· Rodrigues says that the police cannot extend the time of a traffic stop to effectuate a drug sniff by a dog, and Jardines holds that the police cannot trespass on private property to conduct a dog sniff
· Most important part of dog sniff searches is the location of the search rather than the reliability of the sniff
Seizures


A constitutionally permissible encounter between a police officer and an individual can either be 
· (1) A consensual encounter, which does not require any level of suspicion prior to initiation and is not a seizure;
· (2) An investigative detention/Terry step, must be supported by a reasonable, articulable suspicion of criminal activity prior to initiation and is a seizure; or
· (3) An arrest, which must be supported by probable cause prior to initiation and is a seizure
· Seizures (Terry and arrest) trigger Fourth Am. protections, whereas consensual search does not
· All custodies are seizure, but not all seizures are custody
A person has been "seized
" only if, in view of all of the circumstances surrounding the incident, a reasonable person 
would have believed that he was not free to leave
· U.S. v. Mendenhall
: When non-uniformed agents approach a person after she disembarks a plane and request the respondent’s identification and ticket and ask her some questions but was not expressly told that she was free to decline cooperation, the respondent did not have any objective reason to believe that she was not free to end the conversation and proceed on her way and was therefore not subject to a “seizure” requiring a warrant or probable cause/RAS under the Fourth Am.
· When a black, 22 year old female who did not graduate from high school is asked by two white, male federal agents to accompany them to the office for further investigation, she voluntarily consented 
to accompany the officers to the office
· Examples of circumstances that might indicate a seizure
, even where the person did not attempt to leave, would be (1) the threatening presence of several officers, (2) the display of a weapon by an officer, (3) some physical touching of the person of the citizen, or (4) the use of language or tone of voice indicating that compliance with the officer's request might be compelled
· All factors are assessed in a totality-of-the-circumstances analysis
· Might indicate seizure even if person did not attempt to leave

· The question whether the respondent's consent to cooperate with agents is in fact voluntary or is the product of duress or coercion, express or implied, is to be determined by the totality of all the circumstances and is a matter which the Government has the burden of proving
· When a search of a person is not preceded by an impermissible seizure of the person, the consent to the subsequent search by the person is not infected by an unlawful detention
· Police are under no obligation to tell the suspect that he or she is free to leave
Test on a bus is not whether a reasonable person would feel free to leave but whether a person would feel free to decline the officer’s requests or otherwise terminate the encounter and continue to go about their business (Florida v. Bostick)
· People on a bus are those who might not be able to afford a plane ticket
· Bostick 
terminate the encounter test applies only in places like a bus, but not in places like a street where the Mendenhall feel free to leave test applies
· U.S. v. Drayton: No seizure when three police officers boarded a bus and asked the passengers permission to search their bags while one of the officers sat in the driver’s seat but did not block the aisle and no passenger was told they were required to remain
· Sets the outer limits of consent to talk to the police as the absence of a threat
· Officers contend that the defendants voluntarily consented to searches of their groin when suspect raised his hands to request to search
· Mendenhall: Cannot go back and say “Who would have consented to that. No one, so obviously it must have been coerced and thus involuntary.” Rather it must be objectively consented to at the moment
· Fairly easy for the police to say they had consent to the search unless the person says “I don’t want to be searched. Am I free to leave or do you have some justification for stopping me?”
· Brendlin v. California: Applying Mendenhall, SCOTUS concluded that the driver and the passengers are seized when they are riding in a car stopped by police officers and thus have standing to challenge the stop
Although the reasonable person is objective (not whether this particular suspect would have felt free to leave, but rather whether a reasonable person who is innocent in the position of the suspect would have felt free to leave), it often is unfair to apply it to all people
· The pressure a person might feel to cooperate as part of his civic responsibility is by its nature different from the pressure felt by a person who thinks he might be suspected of criminal activity
· Even the innocent person in the Fourth Am. analysis might fear that he is perceived with particular suspicion by hyper-vigilant police officers expecting to find criminal activity in a particular area
· This fear is particularly justified for persons of color, who are more likely to be subjected to this type of police surveillance
· As is known from well-publicized and documented examples, an African-American man facing armed policemen would reasonably be especially apprehensive
· A person who reasonably is apprehensive that walking away, ignoring police presence, or refusing to answer police questions or requests might lead to detention and, possibly, more aggressive police action, is not truly free to leave in the same manner as a person who is not viewed with similar suspicion by police and, as a result, largely unafraid of triggering an aggressive reaction
· Dozier v. U.S.: When officers on patrol in an area known for prostitution and drug activity, and they see an individual in an alley wearing all black but they do not have RAS to conduct a Terry stop, but they twice ask if they can talk to him and appellant says that they can and subsequently appellant agrees to a patdown, there was a Fourth Am. seizure by the time appellant submitted to the request to a patdown because a reasonably innocent person in appellant’s situation would not have felt free to decline that request after he had been approached by two uniformed and armed police officers in an area known for crime who engaged in repeated questioning and escalating requests, culminating with a request to put his hands on the wall for a pat-down, at a time when he was alone, at night, in a secluded alley partially blocked by a police cruiser with two additional officers standing by, thus the evidence should be excluded
· In the isolated setting where the encounter took place, appellant, who is African-American, reasonably could have feared that unless he complied with the police requests, he would be vulnerable to police violence, without hope that anyone would come to his aid or witness what happened
· When a “visibly armed police officer in full uniform and tactical vest emerges without warning from a police cruiser to interrupt a person going about his private business,” the encounter is not “between equals”
· Where “questioning is at least implicitly accusatory (if not explicitly so), a reasonable person’s reaction is not only to show respect for the officer’s authority, but also to feel vulnerable and apprehensive”
· “In such an atmosphere ... a reasonable person who can tell from the inquiries that the officer suspects him of something, and who cannot know whether the officer thinks there is sufficient reason to detain him, may well doubt that the officer would allow him to avoid or terminate the encounter and just walk away”
When analyzing whether a police contact is a seizure under the Fourth Am., you must look at the level of restriction the police have placed on that individual’s freedom of movement
· When analyzing whether a Fourth Amen*dment seizure is justified, it is extremely important to keep track of what facts were known at each point in time
· A fact learned after the police initiated a seizure cannot be used to justify the seizure
To constitute an arrest, the quintessential "seizure of the person" under the Fourth Am., the mere grasping or application of physical force with lawful authority, whether or not it succeeds in subduing the arrestee, is sufficient to constitute a seizure
· A seizure does not occur when the subject has not yielded
· A Fourth Am. seizure occurs when a citizen submits to a show of police authority or is physically restrained by an officer
· While an arrest can occur by the slightest application of physical force, if the subject frees himself from such restraint the arrest and seizure come to an end until the subject is brought back into police custody
· California v. Hodari D.: When a police officer chases an individual who was acting suspiciously and fled when he saw the officer, and the officer exhibits authority by enjoining the individual to halt but the individual does not comply, the individual is not seized before the officer tackles him and therefore the cocaine evidence abandoned while he was running was not the fruit of an unlawful seizure
· A police chase is not a seizure because some kind of physical restraint is required for a seizure with the suspect submitting to the authority
· If respondent was not seized at the time he dropped the drugs, the drugs were abandoned and lawfully rediscovered by the police and thus admissible
· If the police saw you drop something that might be incriminating they have probable cause to stop you
· No seizure until police actually get a hold of you
· Because a chase is not a seizure, police don’t need any level of suspicion to chase
· Sets clear rules for when a stop is
Probable Cause



Probable cause 
is established when the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense had been committed
· More than the RAS but less than POE, somewhere between 30-50%
· Probable cause must be met for
· Issuing a search 
or arrest 
warrant
· Arrest in public with or without a warrant followed by a 48 hour check in court on the arrest to ensure there was probable cause for the arrest and continued detention (Gerstien, Riverside v. McLauchlin)
· Arrest: Probable cause to believe there was a specific crime and probable cause that this particular person committed the crime
· Seizure: Probable cause to believe there are fruits, evidence, or instrumentalities of a crime and probable cause that they are located in a certain place
· If there is valid PC then the unwarranted search or seizure is valid under the Fourth Am. as reasonable
· Getting a warrant in advance guarantees that there is probable cause and won’t exclude any evidence illegally obtained, and also ensures that the reasons for probable cause are written down and don’t later come down to a war of words between the officer and the suspect
· When do you need a warrant?
· Watson: Arrest in public based on PC does not require a warrant so long as there is PC
· Warrantless arrest and fruitful search of Watson’s car based on consent that followed
· Payton: Struck down a NY state that authorized warrantless entries into private homes for purpose of making felony arrests
· If warrants necessary to look for property in home, then necessary to look for people too
· Atwater: Seatbelt violation punishable only by fine so should not be detained for that violation, yet police took D into custody. D may be arrested for a misdemeanor that does not contemplate detention if that crime is committed in presence of police officer
· Moore: Driving with suspended license/state law requires summons thus police have probable cause if the person arrested has committed the crime in the presence of the police office
PC is incapable of precise definition or percentage because it deals with probabilities and depends on the TOC, but PC 
must be supported by a reasonable 
ground for belief of guilt which must be particularized with respect the person to be searched or seized
· Maryland v. Pringle: When defendant is one of three men riding in a car 
pulled over for speeding at 3 AM, and there was $763 rolled up in the glove compartment directly in front of the defendant, and five baggies of cocaine were behind the back-seat armrest accessible to all three men, and upon questioning, the three men failed to offer any information with respect to the ownership of the cocaine or the money, it is a reasonable inference from these facts that any or all three of the occupants had knowledge of, and exercised dominion and control over, the cocaine
· A reasonable officer could conclude that there was probable cause to believe the defendant committed the crime of possession 
of cocaine, either solely or jointly, and therefore the arrest did not contravene the Fourth Am.
· To determine whether an officer had probable cause to arrest an individual, we examine the events leading up to the arrest, and then decide whether these historical facts, viewed from the standpoint of an objectively reasonable police officer, amount to probable cause
The test for probable cause is objective and focuses on whether the reasonable officer could have found probable cause under the circumstances
· Whren 
v. U.S.: When two young black men are standing in a car at a stop sign for an unusually long 20 seconds before taking off without signaling at an unreasonable speed when the police car makes a U-turn for them, the police had probable cause to temporarily detain the motorists because it is objectively 
reasonable for an officer to have been motivated to stop the car by a desire to enforce the traffic laws and thus the seizure was not unreasonable under the Fourth Am.
· Cardabo: Black folks are disproportionately stopped by the police. Because the 4A 
allows racial profiling and there are disproportionate stops of black people by failing to regulate the police, the chance of violence in those more frequent encounters black folks have with police are also greater
· Devenpeck v. Alford: Petitioner was arrested for recording without permission a conversation with a police officer who stopped him for allegedly impersonating a police officer. The arresting officer believed, wrongfully, that it violated privacy law to record a conversation without permission of both parties. Petitioner sued the officer for violating his Fourth Am. rights, but SCOTUS ruled against him, holding that the test for probable cause is objective, not subjective
· The arrest didn’t violate the Fourth Am. because there was probable cause that petitioner violated other state laws even though the grounds given for the arrest were wrong
· Subjective intent of the arresting officer is no basis for invalidating an arrest
· Pretextual stops, meaning using minor offense to enable authorities to detain a suspect for investigation of other matters, are okay so long as there is an actual violation and a real legitimate reason to stop someone
· Subjective intention of the police not relevant because only the objective basis is what matters
· Racial profiling is okay so long as there is justified probable cause to stop the vehicle, thus de facto legalization of racial profiling
A stop that results from a police officer’s objectively reasonable mistake of law or fact, does not violate the Fourth Am. because it can nonetheless provide the basis for the reasonable suspicion necessary to uphold the seizure under the Am.
· Hypo: Searching a house with the consent of a person who later turns out to not be the owner, but it was reasonable for the officers to think the person was the owner
· Heien 
v. North Carolina: When a police officer made a traffic stop because the car only had one working brake light and the officer thought that was illegal, but subsequent to the arrest it is made clear that it is not illegal, there was RAS to make the traffic stop even though it rested on a mistake of law because it was an objectively reasonable mistake for an officer to think that the faulty brake light was a violation of the law
· A traffic stop for a suspected violation of law is a “seizure” of the occupants under the Fourth Am., and therefore must be justified by reasonable suspicion, which is a particularized and objective basis for suspecting the particular person stopped of breaking the law
· Seizure occurs the moment a car is pulled over and stops for a traffic offense since that is when the car has submitted to the authority, and everyone in the car is seized
· An officer cannot make an objectively reasonable mistake if he is merely sloppy or unreasonably uneducated as to the law
The Warrant Requirement
The warrant 

requirement of the Fourth Am. is a check on the police because a search or arrest must be approved by a neutral judge 
and restrict the scope of the search or seizure by requiring that which is to be searched or seized must be described with specificity in the warrant
· There is dispute among the justices and some inconsistency in the opinions as to whether there is actually a warrant requirement or whether the Fourth Am. requires only that searches and seizures be reasonable and a warrant is part of that analysis
· SCOTUS has more frequently held that warrantless searches are presumptively unreasonable, but has also found a plethora of exceptions to presumptive unreasonableness
· The Fourth Am. requires that the warrant be based on probable cause and supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized
· Federal Rules of Civil Procedure 41(e)(2)(A) Contents of the Warrant
· (A) Except for a tracking-device warrant, the warrant must identify the person or property to be searched, identify any person or property to be seized, and designate the magistrate judge to whom it must be returned. The warrant must command the officer to:
· (i) execute the warrant within a specified time no longer than 14 days;
· (ii) execute the warrant during the daytime, unless the judge for good cause expressly authorizes execution at another time; and
· (iii) return the warrant to the magistrate judge designated in the warrant.
· FRCP 41 provides that the warrant must command the officer to execute the warrant during the daytime (6 AM to 10 PM), unless the judge for good cause expressly authorizes execution at another time
· Can ask for warrant execution at night or for a warrant to be valid for longer than 14 days
· Can ask for a no-knock warrant
· SCOTUS has held that the warrant must be issued by a neutral and detached magistrate who is capable of determining whether probable cause exists
· Coolidge v. New Hampshire: Allowing the state attorney general to issue warrants violated the Fourth Am.
· Lo-Ji Sales, Inc. v. New York: Requirement for neutral and detached magistrate was violated when the judge who issued the warrant essentially became the leader of the search party which was essentially a police operation
TOC is used for assessing whether an anonymous tip by a confidential informant 
is sufficient evidence to establish probable cause
· TOC includes the informant’s “veracity” or “reliability
” and his “basis of knowledge” to determine whether there is a fair probability that contraband or evidence of a crime will be found in a particular place, where a deficiency in one may be compensated for by a strong showing as to the other, or by some other indicia of reliability
· Illinois v. Gates
: When an anonymous tip makes predictions of not-so-ordinary travel plans (wife drives to Florida, husband flies down a few days later, they then drive back up together the next day to Chicago as part of a drug trafficking ring) of the defendants that are thereafter corroborated by police observations, the tip provides the issuing judge a substantial basis for concluding the probable cause to search the defendants’ home and car existed because it has proven to be reliable (when an informant is right about some things, he is more probably right about other facts) and from a basis of knowledge (accurate information about future actions of third parties not easily predicted must have come from someone with knowledge of the defendants)
· A known witness that is identified is different from a confidential informant, who is someone who does not want to give their name and is giving anonymous information
Police are required to treat those who are present during the warranted search in a certain way
· Ybrarra v. Illinois: A person who happens to be present in premises that are subject to a search cannot be searched just by virtue of being there because a search must be supported by probable cause particularized with respect to that person
· Can search them if there is particularized probable cause
· When there is a search of a residence, those present at the time of the search may be detained to prevent flight if incriminating evidence is found, minimize risk of harm to police, and help police complete the search if questions arise (Michigan v. Summers)
· Muehler v. Mena: When, during a warranted search for deadly weapons and evidence of gang involvement, officers handcuff and detain the occupants of the premises where it was suspected that multiple armed gang members lived, for 2-3 hours during the length of the search, guarding her in a garage but allowing her to move in the room, ask the occupant questions about her immigration status and for documentation proof during the detention, and release the occupant at the conclusion of the search that yielded weapons and drugs, the occupant’s Fourth Am. rights are not violated
· Officers may use reasonable force to effectuate the detention, thus in an inherently dangerous situation such as searching a residence where it was suspected that multiple armed gang members live, the use of force in the form of handcuffing the occupant is reasonable because the governmental interests outweigh the marginal intrusion
· Although the duration of the detention can affect the balance of interests, a 2- to 3-hour detention in handcuffs does not outweigh the government’s continuing safety interests
· If questioning of an occupant of a properly searched home does not extend the duration beyond the time required for the search, there is no additional seizure of the occupant within the meaning of the Fourth Am. and thus there is no need for RAS to merely question the occupant
· Detention incident to search warrant limited to the immediate vicinity of the searched premises because beyond that, the justifications for ensuring a safe and efficient search do not outweigh the intrusion on personal liberty
If a mistake is made in executing a warrant, the search is permissible if the mistake is reasonable
· There is a need to allow some latitude for honest mistakes that are made by officers in the dangerous and difficult process of making arrests and executing search warrants
· Maryland v. Garrison: When police obtain a valid warrant, and mistakenly but reasonably believe, after information from an informant, observations of the third floor, and looking at utility bills, that the third floor only had one apartment when it had two, thus the premises description in the warrant was broader than appropriate, the warrant was not invalidated because the failure to realize the warrant’s overbreadth was objectively reasonable given that the facts at the time suggested no distinction between D’s apartment and the third-floor premises
· L.A. Cnty. v. Rettele: When police obtain a search warrant for black suspects who were thought to be in two homes, but the officers did not know that the first of the two homes to be searched had been sold two month prior to white owners until the search, but they still made the white owners get out of bed at gunpoint until they left five minutes later, the owners’ Fourth Am. rights were not violated because the presence of white residents did not guarantee the suspected armed black resident was not present and the mistaken detention was a short period that allowed the officers to ensure their safety, thus the search and detention was not unreasonable because the mistake was objectively reasonable and honest
· The constitutionality of police conduct in executing a warrant must be judged in light of the information available to them at the time they acted, and the items of evidence that emerge after the warrant is issued have no bearing on whether or not a warrant was validly issued
Absent exigent circumstances, the police must knock and announce their presence before entering a residence to execute a search warrant
· Wilson v. Arkansas: The common-law “knock and announce” principle to require the police to announce their presence and authority before executing a warrant forms a part of the reasonableness inquiry under the Fourth Am.
· In order to justify a "no-knock" entry, the police must have a reasonable suspicion that knocking and announcing their presence, under the circumstances, (1) would be dangerous or futile, (2) would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence, or (3) allow the suspect to flee
· The reasonableness of the officer’s decision must be evaluated as of the time they entered the premises, with great deference given to police
· U.S. v. Banks: Police did not violate the Fourth Am. when they waited only 15-20 seconds before forcing entry if they had reason to believe that waiting longer would provide the opportunity for the suspects to destroy contraband
· Richards v. Wisconsin: When police execute a warrant at 3:40 AM, and petitioner recognizes that police officers are at his door, and the nature of the drugs he was suspected to have were easily disposable, the police were not required to knock-and-announce before forcing entry into petitioner’s motel room because there were circumstances in this case that showed that the officers had a reasonable suspicion that the petitioner might destroy evidence if given further opportunity to do so
· A magistrate’s decision to not pre-authorize a no-knock entry should not be interpreted to remove the officer’s authority to exercise independent judgment concerning the wisdom of a no-knock entry at the time of warrant execution
· The exclusionary rule does not apply to evidence gained after police violate the knock and announce requirement (Hudson v. Michigan)
· Failing to K&A 
is not an exception to the warrant requirement, but is an exception to when an unreasonable search will result in excluding the evidence is the fruit of a poisonous tree
· K&A is part of the reasonableness analysis, but does not make the search evidence excludable if there is no KA
Exceptions 

to the Warrant Requirement
Was there a search, was there a seizure? Was it justified by a warrant? Was that warrant based on probable cause? If there was no warrant, there are still exceptions to warrant requirement.

The exceptions to the warrant requirement include exigent circumstances, searches of things in plain view, automobile searches, searches incident to arrest, inventory searches, protective sweeps, searches with consent, searches when there are special needs, and searches of those on probation and parole
· If the police have probable cause but there is not enough time to get a warrant, then a warrantless search is justified
Exigent circumstances arise in emergency situations justifying warrantless activity, and there must be probable cause
· SCOTUS has generally been reluctant to find exigent circumstances
· Mincey v. Arizona: SCOTUS rejected a claim that there should be a blanket exception to the warrant requirement for all murder scenes
· Exigent circumstances have been found in situations involving (1) hot pursuit of a felon, (2) protecting safety, and (3) preventing destruction of evidence

· SCOTUS has been most insistent on a warrant requirement when there are searches of a home, but has recognized an exception to this when police enter a home in hot pursuit of a suspected felon
· Warden v. Hayden: When police are informed that an armed robber has entered a house five minutes before they arrive, and the police enter reasonably and quickly search for the suspect, the unwarranted entry and search were not invalid because speed was essential, and only a thorough search of the house for persons and weapons could have insured that Hayden was the only man present and that police had control of all weapons which could be used against them or to escape
· When seizures occur prior to or immediately contemporaneous with the armed suspected felon’s arrest after a “hot pursuit,” as part of an effort to find the suspect in the house, the scope of the search must be at least as broad as may reasonably be necessary to prevent the dangers that the suspect at large in the house may resist or escape
· Always look for time and space: Are the police looking in places reasonable to believe the suspect would be hiding or in places reasonable to believe the suspect is hiding evidence?
· Can’t warrantlessly enter into a suspect’s home to make a routine felony arrest
· Payton v. New York: When police suspect a man of murder and go to his home to arrest him, but there is no answer at the door so they break into the house to find no one home but in plain view they find evidence of a shell casing that is later admitted at trial, the search was unreasonable because there was no hot pursuit so the evidence was FOTP
· The police may enter without a warrant if there is a reasonable basis to believe that an occupant of the home would be endangered if they waited to get warrant before entering
· Brigham City v. Stuart: When officers respond at 3 AM to complaints of a loud party, and as they approached the house could hear a loud and tumultuous altercation coming from the back of the house, and from the backyard the officers could see into the kitchen where four adults were restraining a juvenile who broke free and punched one of the adults in the face, the officer’s entry was objectively reasonable under the circumstances to make the unwarranted entry into the home to assist the injured adult and break up the fight
· Exigent circumstances include the need to prevent the destruction of evidence
· Kentucky v. King: When police knock on a door from where they smell weed, and the police do not threaten to break down the door if the occupants do not open, at which point they hear noises from inside that an objectively reasonable officer would suspect to be the occupants destroying drug evidence, the subsequent unwarranted entry was not unreasonable and not a Fourth Am. violation because the exigency was not created by the police threatening to violate the Fourth Am.
· A warrantless entry to prevent the destruction of evidence is unreasonable only if the exigency was created by the police engaging or threatening to engage in conduct that violates the Fourth Am. and there was no reasonable reason to believe that evidence would be destroyed if not for the unwarranted entry
· Exigent circumstances requires a serious enough offense to justify a warrantless entry
· Welsh v. Wisconsin: A warrantless arrest was not permissible to arrest a person for a nonjailable traffic offense because an important factor to be considered when determining whether any exigency exists is the gravity of the underlying offense for which the arrest is being made
· Although no exigency is created simply because there is probable cause to believe that a serious crime has been committed, application of the exigency exception in the context of a home entry should rarely be sanctioned when there is probable cause to believe that only a minor offense has been committed
Police can search a car (1) under the automobile exception, (2) as part of a search incident to arrest, (3) with a warrant, (4) with consent of the owner/driver, or (5) when taking inventory
Inventory is when a car is taken and impounded in a police lot after an accident and search the car to list the things inside of it to protect the police in case the arrested owner later claims the police stole things from the car
· If in the course of the inventory, police happen to find five empty vodka bottles/any evidence of a crime, that may become evidence without police first establishing that it was lawfully searched
· Outside the Fourth Am.
· Lafayette: Inventory search allowed of a car if it is impounded
The automobile exception states that a warrant is not needed to search a car if there is probable cause of contraband or evidence in a vehicle, with the scope extending to the whole vehicle where evidence could be hiding, including the trunk
· Prohibition against unreasonable searches and seizures recognizes a difference between a search of a store, house, or other structure that requires a warrant, and a search of a ship, boat, wagon, or automobile where it is not practicable to get a warrant because the vehicle can be quickly moved out of the locality or jurisdiction
· Carroll v. U.S.: When agents had probable cause that the defendant was transporting alcoholic beverages in his car in violation of Prohibition and searched his car without a warrant, the search did not violate the Fourth Am.
· The automobile exception is justified because of (1) the ready mobility of the automobile and (2) the significantly lower expectation of privacy with respect to one's automobile compared to one's home or office
· California v. Carney: When police have probable cause that the defendant is selling weed out of his motorhome, and they conduct a warrantless search of it, that search was not a Fourth Am. violation because the motorhome was readily mobile and was subject to extensive regulation and inspection thus there is a limited privacy expectation and thus is an automobile rather than a home
· Factors for determining if exception applies: location, mobility, connected to utilities, access to public roads
· If can prove there is no way it can move (on cement bricks) then can argue doesn’t apply
· Chambers v. Maroney: When the automobile was taken to the station and thus not movable, the automobile exception still applies because, with PC, there is no difference between seizing a car before presenting the probable cause issue to a magistrate and carrying out an immediate search without a warrant
· A search under the automobile exception could include a search of a container or package inside the car because if probable cause justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search
· California v. Acevedo: When police see respondent exiting an apartment that they know contains weed, with a brown plastic bag about the size they know the weed to be, and the respondent places the bag in the trunk and police stop the car, open the trunk and the bag, and find marijuana in it, the search in the sack was not a violation of the warrant requirement because there was probable cause and it was in the movable vehicle
· If there is PC to search the car, there is PC to search containers within the car because the probable cause attaches to the container in the car
· PC can develop or other justification for extending the scope of the search may arise along the way
· U.S. v. Di Re: Passengers could not be searched without probable cause simply because the automobile was lawfully stopped by the police
· Wyoming v. Houghton: Police do not violate the Fourth Am. when they search a passenger’s personal belongings inside an automobile that they have probable cause to believe contains contraband
· When there is probable cause to search for contraband in a car, it is reasonable for officers to examine packages and containers in the car without a showing of individualized probable cause for each one
· It still matters if the PC is for the car or for the container because that limits the scope of the search and police must always act reasonably
· If PC to search car, can search containers in car
· If PC to search container in car, can search car for container and can search in container
· Remember that if more PC arises, search scope can be expanded
· Can search containers back at the police station
· If car is searched as a SIA of a person, cannot search the trunk
A search incident to arrest is an exception to the requirement for both a warrant and probable cause for a search by allowing police to search a person without probable cause or a warrant for the search itself at the time of a lawful arrest
· During a SIA, police can search (1) the arrestee’s person (2) the immediate grab area in the home, (3) containers on the arrestee’s person, (4) if arrestee was in a car, the car’s passenger compartment if it falls under Gant exceptions
· Need a warrant to search a cell phone absent exigent circumstances (Riley)
· The SIA can occur contemporaneously with the arrest itself
· At the moment the police have probable cause to arrest this person for a particular offense, they may perform a SIA without telling the person they have probable cause for the arrest
· When an arrest is made, it is reasonable for the arresting officer to search for weapons and evidence on the arrestee’s person and the area within his immediate control (grabbable area), which is the area from within which the arrestee might gain possession of a weapon or destructible evidence
· Searches of any area other than that in which an arrest occurs, absent an exception, must be made only under the authority of a search warrant
· Chimel v. California: When petitioner is suspected of burglary and is arrested in his home with a valid arrest warrant, and after the arrest the officers search his entire home in great detail for an hour, the scope of the search was unreasonable under the Fourth Am. because the search went far beyond the petitioner's person and the grabbable area from within which he might have obtained either a weapon or something that could have been used as evidence against him
· SIA is valid only in the interest of protecting the safety of the arresting officers and to prevent the destruction of evidence
· Since Chimel, grabbable area in the home has been found to include (1) the area the defendant was at the time of arrest, even if defendant was subsequently moved, like to a squad car, or if defendant was limited, like handcuffed, (2) the area defendant is moved to by the police or if the defendant goes to another area to retrieve something at police’s request
· Grabbable zone is flexible with regard to time and scope
· U.S. v. Robinson: When defendant is pulled over and arrested for driving with an expired driver’s license and is searched, the search was not a Fourth Am. violation because police may SIA regardless of the crime that lead to the arrest
· SIA applies even to arrests for expiration of driver’s license
· SIA applies even if the rationale under Chimel (police safety and evidence destruction) does not
· During a lawful traffic stop, the police can order out of the car the driver (Mimms) and the passenger (Wilson)
· The brief encounter of a routine traffic stop leads to concerns for officer safety that justifies the “minimal” additional intrusion of ordering a driver and passengers out of the car, but it does not by itself justify a full search of the person and car
· Knowles v. Iowa: When defendant is stopped for speeding but is only issued a citation without arrest, and the officer conducts a full search of the car, the search was a Fourth Am. violation because the officer’s safety is not placed in such great danger during a traffic stop that a search is reasonable and no further evidence is needed to prosecute the citation that would need to be prevented from destroyed
· There is no “search incident to citation”
· Mere removal from car for reasonable period does not mean you can SIA
· A search of a car as part of a SIA (with no PC that evidence unrelated to the arrest is in the car) is only permissible in the car’s grabbable area that is the passenger compartment and containers therein but not in the trunk
· New York v. Belton: Four people in a car that gets pulled over by one police officer thus lawfully beginning a seizure with this traffic stop, the officer walks up to driver’s side window when he smells marijuana giving him probable cause to search the car, and he removes all the occupants from the car who are now standing unsecured on the side of the highway
· The grabbable zone that can be searched during a SIA can be constructive, and don’t need to prove that the arrestees can actually grab the inside
· Thornton v. U.S.: Belton Rule applies to recent occupants of cars
· If arrestee was recent occupant of the car (a passenger, not the driver), a search of the car is reasonable
· Police may search a vehicle incident to a recent occupant's arrest only if (1) the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search (Chimel theory) or (2) it is reasonable to believe 
the vehicle contains evidence of the offense of arrest, otherwise a warrantless search of the arrestee’s car cannot be justified to protect the officers at the scene or prevent the destruction of evidence
· Arizona v. Gant: When petitioner is arrested for driving with a suspended license while driving up to a house where two others were arrested, and there are five officers at the scene with all three arrestees handcuffed in the back of patrol cars before the start of a search of petitioner’s vehicle which resulted in cocaine being found, the search was not reasonable under the Fourth Am. as a search incident to arrest because police could not reasonably have believed either that petitioner could have accessed his car at the time of the search or that evidence of the traffic offense for which he was arrested might have been found therein
· Backed away from Belton rule
· If then get probable cause to search the car from the initial SIA


, the officer can search the trunk using the automobile exception
The plain view exception states that (1) when an officer is where she is lawfully present and (2) she sees contraband that plainly announces its criminality and unlawfulness, and (3) she does need to do any further search or move the object to ensure it is unlawful and seizable, (4) she may seize that contraband without a warrant even though the contraband is not what gave her the justification for her presence in the first place
· Timeline to ensure that up to that point, the encounter has been lawful such as a valid traffic stop
· The extension of the original justification for a search is legitimate only where it is immediately apparent to the police that they have evidence before them; the plain view doctrine may not be used to extend a general exploratory search from one object to another until something incriminating at last emerges
· Coolidge v. New Hampshire: The police may seize evidence in plain view without a warrant when serving a warrant for other evidence, while in hot pursuit, during a SIA, or even where an officer is not searching for evidence against the accused but nonetheless inadvertently comes across an incriminating object
· Plain view alone is never enough to justify the warrantless seizure of evidence
· If a car is connected to the search of a house, it must be specified in a warrant
· Collins v. Virginia: Motorcycle parked in curtilage of driveway can only be searched by the police with a warrant because the automobile exception does not apply to cars parked at home, in the garage, or in the curtilage
· An officer may submit a warrant application for item A that has probable cause when he is really looking for item B which he doesn’t have probable cause for (pre-textual warrant application), and then go search and find item B in plain view
· Horton v. California: Even though inadvertence is a characteristic of most legitimate plain view seizures, it is not a necessary condition
· Compare to Whren which allows for pre-textual traffic stops
· It must be immediately apparent that the seized item is illegal
· Arizona v. Hicks: When police justifiably entered an apartment without a warrant to investigate gunshots and saw a stereo they thought might be stolen, the officer conducted a search separate and apart from the search (that required but did not have a warrant or probable cause) for the shooter, victims, or weapons that was the lawful objective of the entry because he moved the stereo, found a product ID number, radioed it to headquarters, and discovered thereafter that it was stolen because the move showed concealed portions
· Merely inspecting those parts of the turntable that came into view during the search would not have been an independent search, because it would have produced no additional invasion of respondent's privacy interest
· Extends to nonpublic places such as the home, where searches and seizures without a warrant are presumptively unreasonable, the police's longstanding authority to make warrantless seizures in public places of such objects as weapons and contraband
· Guns and drugs are the only really obvious contraband for the plain view doctrine
· Plain view and SIA work together
· An object that comes into view during a SIA that is appropriately limited in scope under existing law may be seized without a warrant (Coolidge)
· In home: Arrest warrant executed in home. SIA includes “grabbable area.” Officers plainly see drugs on table. Can seize the drugs
· In car: Traffic stop. While legitimately at driver window, officer plainly sees drugs in the car. Can seize the drugs. (Belton)
· If police reasonably believe there are other suspects or weapons inside a home, police can do a protective sweep (opening closets and doors, but not drawers) of the home to ensure that they have all suspects and dangers contained, and if they find incriminating evidence in plain view during that sweep, it is not excluded (Maryland v. Buie)
The plain smell exception is a corollary of the plain view exception, which states that if an officer is legitimately in a place where he plainly smells something he associates with contraband, he can search further for the contraband
· Belton: Officer plainly sees and plainly smells marijuana, either one of which alone would be enough to justify seizure of the drugs and further search based on probable cause to believe that there is contraband
The consent exception states that a search is permissible without a warrant or even probable cause if there is voluntary consent given by the person being searched
· Fourth and Fourteenth Ams. require that police demonstrate that the consent was in fact voluntarily given, and not the result of duress or coercion, express or implied
· Prosecution has the burden of proving that the consent was voluntarily given
· Voluntariness is a question of fact to be determined from the TOC by taking account of subtly coercive police questions as well as the possibly vulnerable subjective state of the person who consents such as age, education level, intelligence, circumstances of coercion or pressure, and knowledge of the right to refuse permission
· Schneckloth v. Bustamonte: When a car is pulled over for a missing headlight and burned out license plate, and the men are removed from the car after only one passenger having a driver’s license, and there is no probable cause to search the car or a search incident to arrest, but the officer asks the brother of the car’s owner if he can search the car to which the man says “Sure, go ahead” and even opens the trunk and glove compartment, at which point stolen checks are discovered under the rear left seat, the search was voluntarily consented to because there is no evidence of any inherently coercive tactics either from the nature of the questioning or the environment
· Police are not required to inform the subject of a voluntary search, who is free to leave, that he has a right to refuse consent and there is no requirement to show that the subject knew of his right to refuse to consent (Ohio v. Robinette)
· Drayton sets the outer limits of the line between consent and coercion
· Drayon TOC factors include application of force, intimidating movements, overwhelming show of force, brandishing of weapons, blocking of exits, threats, commands, and an authoritative tone of voice
· Drayton: When officers on a bus checking for drugs with one officer kneeling in the front on the driver’s seat got consent when they asked respondent, while standing 12-18 inches from his face and saying “We are searching for drugs,” if they can search his person, he said “Sure,” took his cell phone out of his pocket, and opened his jacket, the search was consented to
· The fact that an encounter takes place on a bus as opposed to on a street does not on its own transform standard police questioning into an illegal seizure
· Raising his arms was a consent to being searched in the groin area
· The Fourth Am. recognizes a valid warrantless entry and search of a premises when the police obtain the voluntary consent of an occupant who shares, or is reasonably believed to share, common authority over the property, and no present co-tenant objects
· U.S. v. Matlock: One occupant of a residence may give consent if the other is not present
· A physically present co-occupant’s stated refusal to consent to entry for a warrantless search prevails when the other physically present co-occupant grants permission, rendering the warrantless search unreasonable and invalid as to him
· Unless the people living together fall within some recognized hierarchy, like a household of a parents and child or barracks housing military personnel of different grades
· Georgia v. Randolph: When two co-occupants are physically present, with one suggesting there is evidence of respondent’s use of drugs in the house and granting consent to search the house while the other refuses to grant consent, and there is no recognized superior authority between them, but police enter the home on the basis of the one’s consent and find evidence of drug use, the search was a Fourth Am. violation because there were no safety concerns or exigent circumstances to overcome the refusal
· An occupant who is absent due to a lawful detention or arrest stands in the same shoes as an occupant who is absent for any other reason
· An occupant’s objection to give consent to a police search applies only when the objector is physically present at the door saying “stay out” when the officers propose to make a consent search
· Fernandez v. California: When petitioner initially objects to police entering his apartment after he is suspected of assaulting his girlfriend and objects to a search, and the police arrest him and remove him on objectively justifiable grounds, and an hour later police return and get consent from the girlfriend to search the apartment which turns up evidence of gang paraphernalia and weapons, the search is not a violation of the petitioner’s Fourth Am. rights
· Primarily present in domestic violence cases where there are mandatory arrest rules
· Warrantless and suspicionless searches of individuals on probation or parole are upheld on basis of subject being on probation or parole
· Usually, subject has to agree to be searched at any point as a condition of release for probation and parole
· If police find a person they know to be a probationer or parolee, they can search the home or car of that person without probable cause
The stop-and-frisk exception (Terry stop


) allows an officer to conduct a brief stop if there is reasonable and articulable suspicion that crime is afoot and a brief search/frisk if there is reasonable and articulable suspicion that the suspect is armed and dangerous
· The Fourth Am. governs all intrusions by agents of the public upon personal security, including a stop-and-frisk, and the scope of the particular intrusion, in light of all the exigencies of the case, is a central element in the analysis of reasonableness
· Whenever a police officer accosts an individual and restrains his freedom to walk away, even if just briefly and without an arrest, he has “seized” that person
· It is a “search” when an officer carefully exp
· 2lores the outer surfaces of a person’s clothing all over his or her body in an attempt to find weapons, and it is not petty indignity when this procedure is performed in public while the citizen stands helpless, perhaps against a wall with his hands raised
· Necessarily swift action predicated upon the on-the-spot observations of the officer on the beat cannot be subjected to the warrant procedure; instead, the conduct involved must be tested by the Fourth Am.'s general proscription against unreasonable searches and seizures
· A stop-and-frisk is not unreasonable if it can be justified with RAS, but requires more than a hunch
· A frisk during an investigative stop can be solely justified for the protection of the officer and others nearby, and it must therefore be confined in scope to an intrusion reasonably designed to discover weapons
· The question is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger
· RAS that a suspect is armed and dangerous arises from seeing a bulge, furtive gesture (trying to hide something), reputation (known to carry a gun), engaging in certain crime (like daytime robbery in Terry), or a tip that a person has a gun
· Terry v. Ohio: When a veteran police officer observes two men walking up and down a street 24 times, looking in the same store window and conferring each time, and he reasonably concludes in light of his experience that criminal activity is afoot and that defendant is armed and dangerous so he approaches the men, pats them down on their outer clothing without placing his hands in pockets or under any garment until he felt weapons, and then merely reached for and removed the guns, and thus the officer seized and searched the defendant, the guns discovered from the frisk should be admitted because at the time of the stop-and-frisk, the officer had reasonable grounds to believe that the defendant was armed and dangerous but carefully restricted his search to what was appropriate to the discovery of the weapons
· It is likely and usual for a robber to be armed
· Justification is easier to make during War on Drugs because it is easy to make the connection between someone carrying/selling drugs and someone carrying a weapon (drug trade is inherently dangerous)
· Under Terry, both stops and arrests are seizures within the meaning of the Fourth Am., but arrests require PC while stops require only RAS
· A Terry stop might turn into an arrest depending on the movement of the suspect by the officer, the duration of the stop, and whether probable cause exists
· If a person is detained for sustained interrogation, such as taking a suspect to the police station, that is an arrest within the meaning of the Fourth Am.
· Dunaway v. New York: Detention for custodial interrogation, regardless of its label, intrudes so severely on interests protected by the Fourth Am. as necessarily to trigger the traditional safeguards against illegal arrests
· Florida v. Royer: Taking a suspect from the public area of an airport into a small room constituted an arrest
· An investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop, and the investigative methods employed should be the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time
· It is the State’s burden to demonstrate that the seizure it seeks to justify on the basis of a reasonable suspicion was sufficiently limited in scope and duration to satisfy the conditions of an investigative seizure
· Hayes v. Florida: Taking a suspect to the police station for fingerprinting was an arrest and had to be based on probable cause
· Fingerprinting done in the field as part of a brief encounter, however, does not always constitute an arrest
· The duration of the detention also matters in determining whether there has been a stop or an arrest because a stop must be brief, although there are no rigid time limits
· U.S. v. Place: Detaining a person’s luggage for 90 minutes was a seizure because that exceeds the scope of an investigative stop
· U.S. v. Sharpe: When a police officer detains suspects for 30-40 minutes while waiting for the arrival of a drug enforcement agent, that was a stop and not an arrest because there was no delay unnecessary to the legitimate investigation of the officers
· Analyzed in light of circumstances of specific facts of each case, where the longer the stop, the more justification is required
· A TOC approach must be used in each case to see whether the detaining officer has a reasonable and articulable suspicion of the suspect’s legal wrongdoing
· This process allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them that might well elude an untrained person
· Although an officer's reliance on a mere hunch is insufficient to justify a stop, the likelihood of criminal activity need not rise to the level required for probable cause, and it falls considerably short of satisfying a POE standard
· When analyzing RAS, although each of the series of acts was perhaps innocent when viewed in isolation, they must be viewed together if they warrant further investigation
· A determination that reasonable suspicion exists need not rule out the possibility of innocent conduct
· U.S. v. Arvizu: When an experienced border patrol agent is notified that two detection sensors were tipped off 30 miles north of the border where smugglers try going around a checkpoint and in area a smuggler had been discovered two weeks ago, and the minivan slows down as it passes the agent and the driver looks rigid and the children’s knees in the back are perched on something, and when he follows the car the children wave strangely for 4-5 minutes, and the van turns strangely onto an unused road, and it is registered to a house four blocks north of the border where smuggling is common, the officer had RAS that the respondent was engaged in illegal activity and a particularized and objective basis for stopping the vehicle thus the stop was reasonable under the Fourth Am.
· Each thing judged individually might be innocent, but collectively and in light of the border agent’s knowledge and experience, provides RAS
· Nervous, evasive behavior is a pertinent factor in determining RAS, and while the consummate act of evasion in headlong flight is not necessarily indicative of wrongdoing, it is certainly suggestive of such
· Flight in a high crime neighborhood provides RAS to stop someone because that equals evasion
· Illinois v. Wardlow

: When officers are patrolling an area known for heavy drugs, and respondent suddenly takes off running when he sees the police approach, the officer had a RAS that respondent was involved in criminal activity and therefore was justified in conducting a Terry stop because although flight can be innocent, in context it was ambiguous and suggested crime might be afoot thus the officer can make the stop to resolve the ambiguity
· Real aberration to RAS because don’t need to articulate a kind of crime that seems to be afoot
· Possible extensions include walking down the street and then turn and pivot away from police, turning a corner, crossing the street
· Does the movement have to be quick?
· Possible limitations include carrying opaque bag, unprovoked flight, high crime area
· Consider Hodari D. + Wardlow together
· A purse/briefcase/bag the person is carrying can be part of the Terry frisk
· Squeeze once here seems to be okay despite Dickerson saying you can’t squeeze/manipulate
· Determinations of RA
S must be based on commonsense judgments and inferences about human behavior
· Even though conduct that provides the basis for RAS 
might ultimately turn out to be innocent, that does not make the Terry stop illegal
· The fact that the investigative Terry stop occurs in a “high crime area” is among the relevant contextual considerations for the RAS analysis
· A tip given in person by a known informant who has provided information in the past carries sufficient indicia of reliability to justify a Terry stop
· An anonymous tip is analyzed for RAS based on the TOC, in large part factoring the quantity and quality/reliability of the tip
· Reasonable suspicion can arise from information that is less reliable than that required to show probable cause
· Alabama v. White: When an officer receives an anonymous tip stating that defendant would be leaving an apartment at a particular time in brown car with the right taillight broken, that she would be going to a motel, and that she would be in possession of an ounce of cocaine inside a brown case, and the officer corroborates this information and stops the vehicle right before it reaches the motel, the anonymous tip had been sufficiently corroborated by the officer to furnish RAS that respondent was engaged in criminal activity and the investigative stop therefore did not violate the Fourth Am. because the anonymous tip contained a range of details relating not just to easily obtained facts and conditions existing at the time of the tip, but to future actions of third parties ordinarily not easily predicted that demonstrates the caller’s inside information
· Tip was anonymous but offered predictive information so could be corroborated thus it provided enough RAS
· Search was consensual but still not valid if the stop is not justified with RAS
· Florida v. J.L.: When an anonymous tip is made that a black male was at a bus stop wearing a plaid shirt and carrying a gun, but the call makes no predictive information to allow the officers to test the informant’s knowledge or credibility, and the officers see the identified male but do not see a gun and the male is not making any threatening or unusual movements, the officers did not have RAS to stop the defendant
· No information about the tipster because its anonymous, and the tip is not qualitative because it offers not way to corroborate it with predictive information
· Tip was so vague that they had to stop and search multiple men who were there
· Plain touch exception allows an officer to seize contraband (drugs) other than a weapon during a justified frisk if the contraband plainly and immediately announces its illegality
· No invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons
· Minnesota v. Dickerson: When officers conduct a justified Terry stop and frisk, and during the frisk the officer feels a small lump in respondent’s jacket that felt like a lump of crack cocaine but moves it around with his fingers to make sure it is cocaine, the officer could not seize the drugs because the officer’s continued exploration of defendant’s pocket after having concluded that it contained no weapon was unrelated to the sole justification of a frisk during an Terry stop
· Officer cannot “manipulate” objects by feeling and squeezing an object to form the probable cause, rather must be plainly felt during patdown
· If plainly feel that suspect has drugs in course of frisk, can seize drugs
· Must be based on PC from the plain touch that these are drugs
· Must know instantly what it is since it must announce its contents
· Officer must already be in a place where he has a right to be (search must be permissible)
· Defendant acts in a way that gives concern for officer safety allows for a protective sweep/frisk of car to search where weapons might be without tearing up the car/house
· Michigan v. Long: Once out of car, driver made a threatening gesture as if to get a weapon from car
· Lower courts have taken Maryland v. Buie, though an arrest case, to stand for proposition that police can do protective frisk of house as well
The “special needs” 

exception is where the government has some policy or purpose other than general law enforcement that is not outweighed by an infringement on individual privacy, and the purpose is directed towards a group or class of people, thus not requiring a warrant and with a lower or no individualized suspicion (PC or RAS) towards anyone in that group
· The means used by the government to effectuate the policy must be effective
· Whether a particular “special needs” search meets the reasonableness standard is judged by balancing its intrusion on the individual’s Fourth Am. interests against its promotion of legitimate governmental officials
· If the government activity is not separate from traditional law enforcement, or the intrusion outweighs the government interest, or the method is totally ineffective for the purpose’s attainment then you must look to traditional Fourth Am. analysis with individualized suspicion with a warrant or warrant exception to justify intrusion
· Brief, suspicionless seizures at highway sobriety checkpoints are constitutional and meet the “special needs” requirements
· Highway sobriety checkpoint stops constitute a “seizure” because there is a governmental termination of freedom of movement through means intentionally applied, but do not violate the Fourth Am. and are not unreasonable because the the State's interest in preventing drunk driving outweighs the slight intrusion upon individual motorists who are briefly stopped, and the means of attaining the government interest was effective
· Michigan Police v. Sitz: When officers set up a sobriety checkpoint where all vehicles passing through would be stopped and briefly examined for signs of intoxication, with each stop lasting an average of 25 seconds, and only those that gave an officer RAS for intoxication would be prevented from continuing on and have their license and registration checked, such a brief, suspicionless stop is not a Fourth Am. violation
· Gov’t interest is to prevent drunk driving thus legitimate (preventing deaths, accident, damage) and separate from law enforcement because not stopping cars to see if they have contraband or illegal activity
· Intrusion is low because it is quick and not aggressive unless suspicions of the officer is raised to indicate intoxication
· Not generally keeping you from going about your business for a long time
· Effective because stopping people on road where they would get into that accident and also deters
· Drug checkpoint for the purpose of looking into cars to see whether there are visible drugs are unconstitutional because their primary purpose is to uncover evidence of ordinary criminal wrongdoing, as opposed to approved checkpoints for patrolling the border and ensuring roadway safety
· Indianapolis v. Edmond: When drug checkpoints are used for suspicionless stops for the explicit purpose of catching illegal drugs by allowing an officer to check license and registration and conduct a plain view search with a drug dog, and the stops are for five minutes or less, the drug checkpoints are unconstitutional
· No special need to stop cars to look for drug trafficking because the purpose was a general crime control, thus goes back to traditional Fourth Am. analysis
· No nexus between driving and having drugs in your car so stopping everyone to see if they have drugs is a general crime control
· The usual requirement of individualized suspicion cannot be suspended merely for suspicionless stops whose primary purpose is general crime control, absent some emergency such as an imminent terrorist attack or to catch a dangerous criminal likely to flee by particular route
· While reasonableness under the Fourth Am. is an objective inquiry, special needs and administrative search cases demonstrate that purpose is relevant when suspicionless intrusions pursuant to a general scheme are at issue
· When law enforcement authorities pursue primarily general crime control purposes at checkpoints such as here, however, stops can only be justified by some quantum of individualized suspicion
· Brief, information-seeking highways stops are not an Edmond-type of unconstitutional stop because the Fourth Am. does not treat a car as a castle and special law enforcement concerns will sometimes justify highway stops without individualized suspicion
· Illinois v. Lidster: When a man approached a checkpoint, where police stopped motorists for 10-15 seconds to ask them for information about a hit-and-run accident that occurred a week prior at the same location as the checkpoint, swerved and nearly hit an officer who smelled alcohol on the man’s breath before directing him to a side street where was sobriety tested and arrested, the checkpoint was reasonable because the stop's primary purpose was not to determine whether a vehicle's occupants were committing a crime, but to ask the occupants, as members of the public, for help in providing information about a crime in all likelihood committed by others
· The police expected the information elicited to help them apprehend other individuals, not the vehicle’s occupants, thus not turning on suspicion of the driver
· The intrusion was minimal and justified by the importance of the investigation
· Other evidence found totally separate from checkpoint is validly obtained because the stop was valid
· School officials can conduct a search of a student’s person and belongings based only on reasonable suspicion, not PC, for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school
· Terry stop does not allow search inside of a purse because that starts looking more like a SIA
· New Jersey v. T.L.O.: School officials could search a student’s purse on reasonable suspicion without a warrant or probable cause
· The Fourth Am. is applicable to activities of civil and criminal authorities
· Balancing the diminished expectation of privacy of students in school and the need for schools to maintain discipline and order
· The search must be reasonable in scope, with the measures adopted reasonably related to the objectives of the search and not excessively intrusive in light of the student’s age and sex and the nature of the infraction
· A strip search by school administrators of a student requires distinct elements of justification for exceeding subjective and objective societal expectations of personal privacy
· A school search must be limited to reasonable scope and thus requires the support of reasonable suspicion of danger or of resort to underwear for hiding evidence of wrongdoing before a search can reasonably move from outer clothes and backpacks to exposure of intimate parts
· Safford USD v. Redding: When a school administrator receives reports that a 13-year-old girl is involved in pill distribution in school, thus providing RAS to justify a search of the backpack and outer clothing in private and in the girl’s presence, but she is then directed to remove her clothes, and then “pull out” her bra and the elastic band on her underwear, the search was a Fourth Am. violation because there was no indication that the drugs were dangerous or numerous and there was no reason to believe the girl was carrying the pills in her underwear
· Prescription strength ibuprofen is not a very serious situation
· Search of underwear is very intrusive on young girl for a potential offense that is extremely minor
· Griffin: Wisc. Reg. permitted search of probationers’ home on RAS
· Courts have looked at various instances where a government entity is conducting random drug tests without individualized suspicion
· In area of employment
· Skinner v. Ry. Execs.’ Ass’n: Federal regulations requiring drug testing of railroad workers involved in accidents are constitutional because of the special need of ensuring the safety of the traveling public
· No discretion in the requirement so there was nothing for a neutral magistrate to evaluate and drugs or alcohol could dissipate from an employee’s body before a warrant could be obtained
· Nat’l Treasury Emps. Union v. Von Raab: Program requiring drug testing through urinalysis for customs workers upon their transfer or promotion to positions having a direct involvement in drug interdiction or requiring the carrying of firearms is constitutional because of the special need to ensure that those handling weapons or involved in drug interdiction themselves be free of drugs
· Struck down requirement as applied to those who would be handling classified documents
· Chandler v. Miller: Court struck down a Georgia statute requiring that candidates for state office pass a drug test because the law did not fit within the closely guarded category of constitutionally permissible suspicionless searches as the purpose was merely symbolic
· Proferred special need not substantial and important enough to override privacy interest and not sufficiently vital to suppress Fourth Am. normal requirement of individual suspicion
· Court has considered and approved drug testing in schools for student athletes and for students participating in extracurricular activities
· The reasonableness inquiry cannot disregard the schools’ custodial and tutelary responsibility for children
· Students have a lesser expectation of privacy than members of the population generally, particularly when it comes to medical needs (vaccination requirements), and athletes in particular have an even lesser privacy expectation (locker rooms, regulation)
· Vernonia SD v. Acton: When student athletes are required to consent to random drug tests, and the student athlete already has a low expectation of privacy (vaccinations, minimum GPA, physical testing, locker rooms), and the privacy interest compromised by the process of obtaining the urine sample are negligible (fully clothed males observed only from behind at urinal and females in stalls observed only with sound) and the tests at issue look only for illegal drugs with standardized searches and results reported only to limited number of people who are not law enforcement, and the government has a significant interest in deterring drug use by students, and the program is limited to school athletes whose risk of harm is particularly high, the random drug tests of student athletes is reasonable and constitutional because it was undertaken in furtherance of the government’s responsibilities, under a public school system, as guardian and tutor of children entrusted to its care
· SCOTUS has repeatedly refused to declare that only the least intrusive search practicable can be reasonable under the Fourth Am.
· Students participating in extracurricular activities have a lesser privacy expectation than that of the student body as a whole because of various and additional rules and regulations for participating in these activities
· Board of Education v. Earls: When students participating in extracurricular activities have a lesser expectation of privacy than do general students and the general population, and under the drug testing policy a monitor waits outside the closed restroom stall for the student to produce a sample while listening for tampering and the test only detects illegal drugs and failed tests are not turned over to law enforcement, thus the intrusion is negligible, and the government has a strong interest in preventing drug use by schoolchildren on a nationwide level and the school district pointed to many instances of discovered drug use by students, the suspicionless and unparticularized drug testing program of extracurricular students was reasonable
· The degree of intrusion on one’s privacy caused by collecting a urine sample depends upon the manner in which production of the urine sample is monitored
· Some showing by a school district of drug use by its students supports an assertion of special need for a suspicionless, unparticularized drug testing program
· Although safety factors into the special needs analysis, the safety interests furthered by drug testing is undoubtedly substantial for all children, athletes and nonathletes alike
· A nonconsensual search conducted without a warrant or PC with the purpose of using the threat of arrest and prosecution to achieve a certain result, with extensive involvement of law enforcement at every stage of the policy, is not a search that fits within the “special needs” category
· Ferguson v. Charleston: When a university hospital, in response to rising use of cocaine by maternity patients, employs drug testing on these patients without a warrant or PC/RAS, with the purpose of using results for law enforcement to coerce the patients into substance abuse treatment indistinguishable from the general interest in crime control (criminal charges, chain of custody, nothing in policy about medical treatment, prosecutor and police involved in policy administration), the drug testing does not fit within the closely guarded category of “special needs”
· Purpose of policy to prevent women from having drug-addicted babies is good, but the way they go about doing it is not an acceptable special need due to the coercion and police involvement
· Dissent: Is there a search? Is there consent to this drug test when you get treatment at the hospital? Patient-doctor relationship? Mandatory reporting exception for reporting potential abuse of children?
· The use of an adverse test result to disqualify one from eligibility for a particular benefit, such as a promotion or an opportunity to participate in an extracurricular activity, involves a less serious intrusion on privacy than the unauthorized dissemination of such results to third parties for criminal investigation
· The reasonable expectation of privacy enjoyed by the typical patient undergoing diagnostic tests in a hospital is that the results of those tests will not be shared with nonmedical personnel without her consent
· "Special need" advanced as a justification for the absence of a warrant or individualized suspicion must be one divorced from the State's general interest in law enforcement
· When officers make an arrest for a serious offense, taking and analyzing a cheek swab of the arrestee’s DNA, like fingerprinting and photographing, is a legitimate police booking procedure that is reasonable under the Fourth Am.
· Detainee’s expectation of privacy and freedom from police scrutiny is reduced
· DNA testing makes it possible to determine whether a biological tissue matches a suspect with near certainty
· DNA samples may not be processed or placed in a database before the individual is arraigned for the unrelated crime that yielded the sample, unless the individual consents, and if charges are later dropped or no conviction, samples are destroyed
· DNA only stored for identification purposes
· Collection is a quick and painless cotton swab to inside of cheek that qualifies as a search
· Maryland v. King: When all validly arrested individuals of serious crimes are subject to a search that is negligible because it is quick and painless with a cotton swab inside of the cheek, and the government has a substantial interest in ensuring accurate identification of suspects to know whether he is wanted elsewhere and whether he is dangerous or a flight risk, and DNA is just a much more accurate way to identify suspects during processing than fingerprints, and a detainee has a lower expectation of privacy from police scrutiny than does the average law-abiding citizen, and the DNA testing reveals only identity, DNA identification of arrestees is a reasonable search that can be considered part of the routine booking procedure
· Unsolved cases is a special need the government has
· Individual privacy interests
· Personal and bodily integrity
· Info contained from sample
· Government legitimate interests
· Purpose: ordinary wrongdoing or narrowly tailored?
· Cost? Efficiency?
The Exclusionary Rule





The exclusionary rule is the most important enforcement mechanism for police compliance with the Fourth Am., stating that material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant
· The main justification 
for the exclusionary rule is deterrence, since police want their work to lead to convictions, thus they will abide by the Fourth Am. to ensure that the evidence they find will be admissible
· Courts will also not wanted to be viewed as tainted for convicting people based on illegally obtained evidence
· Critics of the rule focus on the costs in letting potentially guilty people go free “because the constable has blundered”
· Motions to suppress evidence

· Judge decides issue of admissibility
· Defense raises the motion
· Government has the burden of proof by a POE that the police followed the constitutional guidelines
The costly exclusionary rule should not have indiscriminate application, and should be applicable only where its deterrence benefits outweigh its substantial costs
· Hudson v. Michigan: The exclusionary rule should not apply when an officer has failed to knock-and-announce because it carries substantial costs of suppression of all evidence, would lead to officer’s refraining from timely entry after K&A which might result in preventable violence against police and evidence destruction, and the value of deterrence is not high because the K&A is waived if the officer merely has reasonable suspicion of violence or evidence destruction. There is also effective deterrence against unreasonable entry without K&A in civil suits and with internal police investigations
· Exclusionary rule proponents argue that civil suits against police officers have little chance to succeed
· Juries are unlikely to find against the police in favor of convicted criminals, and if they did, any damages would be nominal
The exclusionary rule applies only to deliberate or reckless violations of the Fourth Am. or those that are the result of systematic government policies
· Exclusion is not an automatic consequence of a Fourth Am. violation, rather the question turns on the culpability of the police and the potential of exclusion to deter wrongful police conduct
· Exclusion is a last resort for a court, not a first impulse
· The exclusionary rule is not an individual right that is a necessary consequence of a Fourth Am. violation, rather is focused on deterring future violations
· To the extent that application of the exclusionary rule could provide some incremental deterrence, that possible deterrent benefit must be substantial and outweigh its substantial costs of letting guilty and possibly violent defendants go free
· Negligence, in the absence of recklessness, gross negligence, or deliberate misconduct, or an objectively reasonable reliance in good faith on mistaken information that leads to a Fourth Am. violation is not enough by itself to require the extreme sanction of exclusion
· To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice system
· A good-faith inquiry is confined to the objectively ascertainable question whether a reasonably well-trained officer would have known that the search was illegal in light of all of the circumstances, which frequently include a particular officer's knowledge and experience, but that does not make the test any more subjective than the one for probable cause, which looks to an officer's knowledge and experience but not his subjective intent
· Herring v. U.S.: When an arrest warrant is negligently, but not deliberately or recklessly, maintained on a database despite it being recalled five months prior, and on the basis of that warrant, reasonably but mistakenly believing that it is valid from a warrant database that is not routinely inaccurate, officers arrest the defendant and during the SIA discover incriminating evidence separate from the failure to appear arrest warrant, the evidence of the drugs and gun should not be excluded
Exclusionary rule exists solely to deter violations of the Fourth Am. and thus it does not apply when police follow the law as it existed as of the time of the search, even though the law was changed while the case pending on appeal
· Because suppression would do nothing to deter police misconduct in circumstances when police conduct a search in compliance with binding precedent that is later overruled, searches conducted in objectively reasonable reliance on binding precedent are not subject to the exclusionary rule
· Davis v. U.S.: When police conduct a routine traffic stop, and arrest the driver for DUI and the passenger for giving a false name, and while petitioner was handcuffed in the back of the patrol car the officers conduct a search of the passenger compartment in reliance on the Belton precedent at the time which authorized passenger compartment searches incident to a recent occupant’s arrest, resulting in the officers finding a revolver in petitioner’s jacket, and while the petitioner’s appeal is pending Gant is decided which, if in effect at the time would have made that search a Fourth Am. violation, this new precedent should not result in the discovered evidence being excluded because there was an absence of police misconduct rather the officer was acting as a reasonable officer at the time should and would act under the Belton precedent, thus exclusion would not deter future Fourth Am. violations
· Exclusion is not a personal constitutional right or a redress to an unconstitutional search, rather its exclusive use is to deter future Fourth Am. violations, and where suppression fails to yield appreciable deterrence that substantially outweighs the significant cost of letting a defendant go free, with a focus on the flagrancy of the police misconduct, exclusion is clearly unwarranted.
· When the police exhibit “deliberate,” “reckless,” or “grossly negligent” disregard for Fourth Am. rights, the benefits of exclusion tend to outweigh the costs
· But when the police act with an objectively reasonable good-faith belief that their conduct is lawful, or when their conduct involves only simple, isolated negligence, the deterrent value of suppression is diminished, and exclusion cannot “pay its way”
Only those whose Fourth Am. rights were violated may raise the exclusionary rule, thus a person cannot raise the exclusionary rule just because he or she is “aggrieved” by an illegal search
· The old standard used to be much broader under Jones v. U.S. where any person who was aggrieved by an unlawful search or seizure had standing to challenge it
· Today, a person who is aggrieved by an illegal search and seizure only through the introduction of damaging evidence secured by a search of a third person's premises or property has not had any of his Fourth Am. rights infringed
· The proponent of a motion to suppress has the burden of establishing that his own Fourth Am. rights, rather than those of a third party, were violated by the challenged search or seizure
· Rakas v. Illinois: When petitioners are convicted of armed robbery, in part on the basis of evidence discovered in a car in which they were passengers following a search by officers of the car after the petitioners and the driver were ordered out of the car, and the petitioners assert they own neither the car nor the shotgun and the shells, the petitioners cannot suppress the evidence because the fact that they were legitimately on the premises (in the car with the permission of its owner) is not determinative of whether they had a legitimate expectation of privacy in the particular areas of the automobile searched
· Disavows the use of the term “standing” and says instead that the focus in determining who can raise the exclusionary rule is on whether a person’s Fourth Am. rights were violated, which generally turns on whether a person has a reasonable expectation of privacy
· Only person who can challenge the search of the car is the driver/owner
· Dissent: This will allow police to stop and search vehicles once they see the suspect enter someone else’s car and then use evidence found in an unconstitutional stop and search of the car against the passenger only
· Your personal Fourth Am. rights must be invaded by an illegal search to raise exclusionary rule as a remedy for Fourth Am. violation
· Brendlin later comes along and says that in this particular scenario with a car stop, everyone in the car is seized and thus everyone gets to challenge the basis for the stop
· Problems with Rakas 
ruling
· Katz says that the Fourth Am. protects people not places and this decision seems to have to do with property interests
· Hard distinction for police to get
· Just search without PC and get the evidence and can then use it against some person other than the car’s owner, even if not the one whose personal Fourth Am. rights were violated
· U.S. v. Payner: When the IRS was targeting defendant but knew his banker was staying in a hotel room and knew defendant and banker were meeting for dinner, the IRS broke into the room, found incriminating evidence against defendant, and used it against him in court, the defendant could not move to suppress the evidence is the FOTP because it was his banker’s Fourth Am. rights, not his that were violated with the illegal search
· Hotel room that you pay/rent is your home for the night
· Rawlings v. Kentucky: A man could not raise the exclusionary rule when contraband belonging to him was found inside a woman’s purse when he and the woman were visiting premises that were searched because the man had no reasonable expectation of privacy under the circumstances
· An overnight guest in a home may claim the protection of the Fourth Am. (Olson
), but one who is merely present for a short-term, business purpose with the consent of the householder may not
· The capacity to claim the protection of the Fourth Am. depends on if the person who claims the protection has a legitimate expectation of privacy in the place
· Minn. v. Carter: When respondents were seen 
by an officer during an unlawful search in another person’s apartment bagging drugs, and the evidence obtained is used against them in their conviction, but the respondents were not overnight guests, were there for a business transaction for a few hours, had never been to the apartment before, and did not have a previous relationship with the apartment lessee, the respondents did not have a reasonable expectation of privacy in the apartment and thus could not assert the exclusionary rule
· Can’t stop the car and search it under PC or RAS if the suspicion is based on an illegal search through the blinds initially
· Respondents do not have a legitimate or reasonable expectation of privacy in that apartment 

so they cannot raise the illegality of the original search
· Social guests for a short-term visit probably have a REP, but need to count votes
· A passenger in a car stopped by an officer during a traffic stop is seized because a reasonable passenger would have understood the police officers to be exercising control to the point that no one in the car would be free to depart without police permission, and so may challenge the constitutionality of the stop
· Holding that the passenger in a private car is not (without more) seized in a traffic stop would invite police officers to stop cars with passengers regardless of probable cause or reasonable suspicion of anything illegal
· Brendlin 

v. California: When officers pull a car over without adequate justification, and recognize that the passenger is a parole violator with an outstanding arrest warrant, and thereafter place him under arrest, patdown the driver, arrest her, and in searching the petitioner, the driver, and the car discover meth production equipment, the petitioner, a passenger during the traffic stop, was seized because his travel was curtailed, would not reasonably expect to be able to freely leave the investigation scene and for the officer’s safety, and he submitted to authority by staying in the vehicle, and could thus challenge the constitutionality of the stop and the evidence that was the FOTP
· Good seizure recap on page 492-93
Exceptions to the Exclusionary Rule
The exclusionary rule 
applies if there is a substantial causal connection between the illegal police behavior and the evidence, and all evidence that is the product of the illegal police activity (the “FOTP”) must be excluded
· If at some point the police violate Fourth Am., evidence seized that flows from that primary illegality must be suppressed
· Key is to find the first point of illegality
· The “fruit of the poisonous tree” doctrine 
states that the exclusionary rule applies not only to the illegally obtained evidence itself, but also to other incriminating evidence derived from the primary evidence, with deterrence of police misconduct being the primary justification
There are several situations in which SCOTUS has said that even though there is a Fourth Am. violation, the exclusionary rule does not apply, including independent source, inevitable discovery, and attenuation
· Exceptions mainly focus on deterrence from police misconduct with little focus on judicial integrity
Even if police obtain evidence in violation of the Fourth Am., it is still admissible if it is also obtained through an independent source of the police misconduct and untainted by the illegal actions of the police
· When a wholly separate line of investigation, shielded from information gathered in an illegal search, turns up some evidence through a separate, lawful search, the lawful search was not connected to the violation, thus exclusion would not add to deterrence
· Segura v. U.S.: When agents unlawfully entered the defendant’s apartment and remained there until a search warrant was obtained on the basis of information wholly unconnected with the initial entry, the evidence found for the first time during the execution of the valid and untainted search warrant was admissible because it was discovered pursuant to an “independent source”
· The interest of society in deterring unlawful police conduct and the public interest in having juries receive all probative evidence of a crime are properly balanced by putting the police in the same, not a worse, position that they would have been in if no police error or misconduct had occurred
· When the challenged evidence has an independent source, exclusion of such evidence would put the police in a worse position than they would have been in absent any error or violation
· The independent source doctrine applies to evidence initially discovered during, or as a consequence of, an unlawful search, but later obtained independently from activities untainted by the initial illegality, and not only to evidence obtained for the first time during an independent lawful search
· Murray v. U.S.: 
When officers unlawfully enter a warehouse and see in plain view numerous bales that were later found to be marijuana, and then they leave the warehouse without touching the evidence to obtain a warrant without mentioning the initial unlawful entry and the evidence they saw, and then only upon receiving the warrant and lawfully entering the warehouse do the officers seize the marijuana, the marijuana observed by the officers during the initial unlawful entry should not be excluded because the late acquisition was not the result of the earlier entry, so long as the officers intended to obtain a warrant even if they hadn’t initially entered
· Because in the application for the warrant, group B did not rely on info gleaned from illegal search (entering warehouse by group A), thus evidence comes in because there is independent source
· What if police are acting on PC but without a warrant and then find evidence, could police argue that evidence would have been inevitably discovered because they would have eventually gotten a warrant and found everything?
· Court says no because it would do away with the warrant requirement
If the police can demonstrate that the evidence would have been inevitably discovered without a Fourth Am. violation, the exclusionary rule does not apply and the evidence is admissible
· Closely related to the independent source exception
· Exclusion of evidence that would inevitably have been discovered would put the police in a worse position, because they would have obtained the evidence if no misconduct had taken place
· If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means, then the deterrence rationale has so little basis that the evidence should be received
· Nix v. Williams: When petitioner 
is driven from one police station to another along the route where a large-scale search was underway to find the body of the girl he was suspected of killing, and along the drive the officer pleas with the petitioner to help them find the body in what is an interrogation that violated petitioner’s Sixth Am. right to counsel, and the petitioner leads the officers to the body, evidence of the body’s condition should be admitted because the body would have inevitably been found by the search
· Inevitable discovery 

is a very fact specific inquiry
· Cold is specific here because body might be preserved overnight, but also might not get there in time by the next day
· Government bears heavy burden to prove
· Real gap in exclusionary rule
If the link between the illegal police act and the evidence is attenuated, the evidence is admissible
· Wong Sun v. U.S.: When the police conduct multiple unlawful searches and seizures that lead to the discovery of incriminating evidence against petitioner, but petitioner is released on his reconnaissance, and after five days 
he returns to the police station and confesses to his guilt, the evidence leading up to and at the time of the arrest had to be excluded as FOTP, but the later confession was admissible because the voluntariness and time had attenuated the connection between the confession and the illegal police activity, thus the taint of the confession evidence had been dissipated and it was admissible
· Not all evidence is FOTP simply because it would not have come to light but for the illegal actions of the police
· Rather, the question is whether, granting the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint
· The question of whether a confession is the product of a free will under Wong Sun must be answered on the facts of each case, including (1) the temporal proximity of the arrest and the confession, (2) the presence of intervening circumstances, and, (3) particularly, the purpose and flagrancy of the official misconduct
· Persons arrested illegally may decide to confess, as an act of free will unaffected by the initial illegality, but Miranda warnings, alone and per se, cannot always make the act sufficiently a product of free will to attenuate the confession from the illegal arrest
· Otherwise, arrests made without warrant or PC would be encouraged by the knowledge that evidence derived therefrom could be made admissible by the simple expedient of giving Miranda warnings
· Brown v. Illinois: When petitioner is unlawfully arrested without PC or a warrant, and during interrogation at the police station less than two hours after the arrest with no intervening circumstances he confesses to being part of the murder, and the second statement made a few hours later to the assistant state attorney is clearly the result and the fruit of the first, and the purpose of the arrest was for “investigation and questioning” and the arrest itself was conducted in a way to create surprise, fright, and confusion, although the statements were given after petitioner was given his Miranda rights, the second statements are inadmissible because Miranda warnings alone do not always attenuate
· The existence of a valid warrant wholly independent of an illegal stop serves as an intervening factor that favors finding that the connection between unlawful conduct and the discovery of evidence is sufficiently attenuated to dissipate the taint
· Utah v. Strieff: When an officer stops petitioner without RAS 



after observing him leaving a suspected drug house that he was surveilling based on a tip, and after learning the petitioner’s identification the officer learns that he is subject to a valid arrest warrant for a traffic stop so the officer arrests him and during the SIA discovers drugs on him which are later used to convict, the valid arrest warrant breaks the causal chain and attenuates the discovery from the unlawful stop
· Although the temporal factor favors suppression due to the discovery being only minutes after the unlawful stop, the factors of intervening circumstances (the existence of the valid warrant that predated and was entirely unconnected with the stop) and the purpose and flagrancy of the official misconduct (officer made two good-faith mistakes that resulted in a lack of RAS for the stop but his conduct thereafter was lawful and this is not part of systemic or recurrent police misconduct) favor admissibility
· Dissent: The warrant was not an intervening circumstance, rather it was part and parcel of the unlawful investigatory stop the officer conducted with no RAS or PC to find evidence of wrongdoing. While checking identification during a lawful traffic stop is valid because a valid ID is closely related to safe-driving, a warrant check of a pedestrian on a sidewalk is aimed at detecting ordinary wrongdoing. Negligent officers may benefit most from a reminder that illegally obtained evidence will be excluded. Further, stopping people without RAS and developing suspicion later after running a warrant check is a common and institutionalized practice encouraged by police departments.
· Presence of live witness always serves as attenuation because live witness can’t be FOTP
· Ceccolini: A witness's testimony may be admitted in court even when his identity was discovered in an unconstitutional search
· Out-of-court identification that is tainted by the unconstitutional search is still inadmissible
The good faith exception states that the exclusionary rule does not apply if the police reasonably rely on an invalid warrant to conduct a search or seizure
· If warrant is wrong/invalid look to Herring (technical error), Franks (intentional or reckless falsehood), and Leon (good faith) to determine if evidence discovered pursuant to that warrant is excluded
· Petitioner can challenge that the affiant either made deliberate misrepresentation or exhibited a reckless disregard for the truth
· Franks: D seeks to challenge search warrant 
because information in the warrant application was false because affiant never spoke to probation officer discussed in the application
· Levels of proof
· Must attack specific falsehood in the warrant application
· Must have supporting information for an offer of proof
· Affidavit, sworn statement, other statement or explanation as to why there is no statement
· The exclusionary rule is designed to deter police misconduct rather than to punish the errors of judges and magistrates as there exists no evidence suggesting that judges and magistrates are inclined to ignore or subvert the Fourth Am. or that lawlessness among these actors requires application of the extreme sanction of exclusion
· No basis for concluding that exclusion of evidence seized pursuant to a warrant will have a significant deterrent effect on the issuing judge or magistrate
· Where the officer's conduct is objectively reasonable, excluding the evidence will not further the ends of the exclusionary rule
· This is particularly true when an officer acting with objective good faith has obtained a search warrant from a judge or magistrate and acted within its scope
· It is the magistrate's responsibility to determine whether the officer's allegations establish probable cause and, in the ordinary case, an officer cannot be expected to question the magistrate's PC determination or his judgment that the form of the warrant is technically sufficient
· Penalizing the officer for the magistrate's error, rather than his own, cannot logically contribute to Fourth Am. deterrence
· U.S. v. Leon: When evidence is obtained during a search pursuant to a search warrant, but the warrant is later invalidated as not being based on PC, but there is no allegation that the magistrate abandoned his detached and neutral role or that the officers were dishonest or reckless in preparing their affidavit or that the officers could not have harbored an objectively reasonable belief in the existence of PC, the officers’ reliance on the magistrate’s determination of PC was objectively reasonable and the extreme sanction of exclusion is inappropriate
· Dissent: The good-faith exception will encourage police to provide only the bare minimum of information in future warrant applications
· Holding: In absence of allegation that magistrate judge has abandoned detached and neutral role, application of ER only appropriate when officers were dishonest or reckless (Franks) in preparing affidavit or could not have held an objectively reasonable belief in existence of PC because of bar affidavit
· Not analyzing PC, rather only whether police acted in good faith
· Massachusetts v. Sheppard: When police use a preprinted form to obtain a search warrant, and the judge said he would make changes to the warrant but does not, evidence obtained during a search pursuant to the invalid warrant did not need to be excluded because there was an objectively reasonable basis for the officers’ mistaken belief that the warrant was valid thus the officers reasonably relied on the warrant
· So long as officer relies on warrant in good faith, Leon renders meaningless the requirement that magistrate actually review a warrant application to make independent determination that PC exists
· Herring: Officer arrests defendant and finds drugs and violence pursuant to a warrant, but turns out that it was not updated in the database as not existing
· Exclusion for clerical error will not deter 

police from misconduct
· Officer is acting in good faith
· Established a major new exception to the exclusionary rule
· Applies only to police action that is deliberate or grossly negligent or result of systematic department violations
· D has burden of showing this (extremely difficult to gather information in discovery to show systematic violations)

ER does not apply when police fail to comply with the K&A 
requirement absent exigent circumstances (Hudson)
· The minimal deterrence this would effect does not outweigh the substantial cost of excluding incriminating evidence
Excluded evidence that was seized during and as a result of an unlawful search cannot be used in government’s case-in-chief, but can be used to impeach testimony of defendant when the defendant opens the door to it
· Havens: Illegally obtained holy t-shirt that could not be used in case-in-chief is admissible to prove that the defendant was lying on the stand when he said, unprompted, that he didn’t know about the shirt
· Walder: Illegally obtained statement that lead to dismissal of first case cannot be used in case-in-chief in second case when defendant 

gets on stand and says he doesn’t know anything about the drugs and gives a blanket denial of drug involvement
· It is different when defendant wants to use the fact of an illegal search as a shield in getting the evidence suppressed, which would not open the door to cross-examination impeachment
STATEMENTS

The Fifth Am. provides that “No person . . . shall be compelled in any criminal case to be a witness against himself”
· Woodward: Prosecutors may not call the defendant to the stand in a case where defendant is accused, and ask the defendant if they committed the crime that they are charged
· Can’t ask “Did you rob Person X yesterday?”
· Prosecution cannot compel a defendant to be a witness against themselves
· Right not to incriminate themselves
A statement is anything someone says to a law enforcement official
· Statements taken in violation of the Fourth (FOTP), Fifth, Sixth, and Fourteenth Ams. can be excluded
· Barred from use by prosecution in its case-in-chief, but can be used for (1) further investigation based on information gleaned from the unlawfully obtained statement or for (2) impeachment purposes when defendant opens the door to it
· Statements taken in violation of the Fourteenth Am. are barred for all purposes
· Statements, even when not a confession, are very important to law enforcement
· Police always want to get a statement, even if not an outright confession, and even in violation of the law for investigative or impeachment purposes
Fourteenth Am. Involuntary Confessions
Confessions are powerful because a jury thinks that people would not confess to things they didn’t do
· More than 1 in 4 wrongfully convicted people later exonerated by DNA have made a false confession/incriminating statement
· These individuals tend to be compliant/deferential to an authority figure and suggestable
The Fourteenth Am. protects individuals from making statements as a result of police coercion that would render the statement involuntary and thus a violation of the Fifth Am. privilege against self-incrimination
· Hopt v. Utah: A confession should not go to the jury unless it appears have been voluntary because involuntary confessions are unreliable and should be inadmissible
· Bram v. U.S.: Involuntary confessions violate the privilege against self-incrimination under the Fifth Am.
· A confession, in order to be admissible, must be free and voluntary, and must not be extracted by threats, violence, or any direct or implied promises
· Confessions gained involuntarily are inadmissible as violating due process
· Brown v. Mississippi: When a black defendant confesses to a murder after he is accused of such but a deputy sheriff and others who lynch him several times and whipped him to confess, and the sheriff arrested him and on the way to jail severely whipped the defendant until he confessed, and then two other defendants are arrested and whipped until they confessed, the confessions were inadmissible
· Even after Miranda, due process requires that any confession be voluntary in order to be admissible
· The key protection that occurs when a person is not in police custody (where Miranda applies) is that the confession be voluntary
· A person can waive Miranda rights, but even if there is a waiver, a confession is not admissible unless it is voluntary
A determination of the voluntariness of the confession is made by analyzing the TOC
· Jackson v. Denno: Prosecution has the burden of proving that a confession is voluntary
· Even if judge rules it to be voluntary, defendant can still argue to the jury that it was obtained under circumstances and conditions that made it unreliable
· Coercion can be physical (with beating or torture) or psychological
· Can be physical with beating or torture
· Grandmother speech
· Confession coerced from child abuse suspect
· Look for explicit promises of leniency and/or threats
· Harder to litigate because what might be too much to overwhelm someone might not be enough to overwhelm someone else
· TOC factors
· 1. Length of the interrogation and deprivation of basic bodily needs such as sleep, food, water, and/or access to a restroom
· Ashcraft: Confession involuntary when not permitted to sleep for 36 hours during interrogation
· Payne: Involuntary when suspect not given food for 24 hours
· 2. Use and threats of physical force
· 3. Psychological pressure tactics
· 4. Deception
· Lynumn v. Illinois: When a suspect was told that if she cooperated and answered the questions from the officers she would not be prosecuted for participating in the marijuana sale but if she did not cooperate she would face ten years in prison and have her children taken away, and she then admitted to the marijuana sale, the confession is not voluntary
· Court has been tolerant of many police techniques, such as Reid Tech.
· 5. Age, level of education, and mental condition of a suspect
· Confession is deemed to be involuntary, regardless of the defendant’s mental condition, only of it is the product of police misconduct
· If there is no police conduct causally related to the confession whereby the state actor deprived the suspect of due process, there is no Fourteenth Am. violation
· Coercive police activity is a necessary predicate to the finding that confession is not “voluntary” within the meaning of the Fourteenth Am. Due Process
· A criminal defendant does not have the right to confess to his crime only when totally rational and properly motivated
· Colorado v. Connelly: When respondent approaches a police officer unprompted and confesses to a murder, and there is no indication that he is suffering from mental illness until the next morning and he is diagnosed by a psychiatrist, the confession is admissible and voluntary because courts do not need to determine a defendant’s motive for confessing and suppressing the confession would not serve the purpose of enforcing constitutional guarantees
· The Reid Technique is how police are trained to interrogate suspects
· Before interrogation, determine that the suspect is guilty and lying when saying they are innocent
· Physical isolation, question in a guilt-presumptive way, confirmation bias
· Minimization, maximization, presentation of false evidence
· Frazier v. Cupp: Police falsely telling defendant that his companion had confessed and implicated defendant, the lie did not render confession involuntary
· Officer acting as a friend to a suspect and expressing sympathy for his or her plight is not deception
· Concern for the reliability of the confession, and the concern that certain police techniques are repugnant and override free will and thus are not tolerated
· The test, however, provides relatively little in the way of clear guidance to police officers as to what they can and cannot do in questioning a suspect because judges are given great discretion
Fifth Am. Statements Given in Custodial Interrogation
Miranda speaks of the inherently coercive nature of in-custodial interrogation and as a solution requires that every suspect questioned by the police be given certain warnings
· Miranda warning are a response to the concern of the inherent compulsion in a police dominant environment
· Warnings tell the suspect that she has help, doesn’t have to talk, and to show the suspect that the police are respecting your rights but are also working against you
The case of Miranda v. Arizona lays out the requirements police must abide by before interrogating a suspect that is in custody
· The prosecution may not use statements stemming from custodial interrogation unless it demonstrates procedural safeguards to secure the privilege against self-incrimination
· Custodial interrogation means questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way
· The procedural safeguards require that prior to any police questioning while in custody, the person must be (1) warned that he has a right to remain silent, (2) that any statement he makes can and will be used as evidence against him in a court of law, (3) that he has a right to the presence of an attorney, and (4) that if he cannot afford an attorney one will be appointed to him by the court
· The warning must be fully given in every case, with no inquiry in individual cases whether the defendant was aware of his rights without a warning being given
· No amount of circumstantial evidence of the defendant's awareness of this right can replace the warning
· The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently
· If, however, he indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking, or that he wishes to use his right to not self-incriminate himself, there can be no further questioning
· Without proper safeguards, in-custody interrogation of persons suspected or accused of crime contains inherently compelling pressures which work to undermine the will to resist and to compel him to speak where he would not otherwise do so freely
· In order to combat these pressures and to permit a full opportunity to exercise the privilege against self-incrimination, the accused must be adequately and effectively apprised of his rights and the exercise of those rights must be honored
· The requirement to apprise the individual of his right to remain silent is needed to make him aware of it, which is the threshold requirement for an intelligent decision as to its exercise
· It is impermissible to penalize an individual for exercising his Fifth Am. privilege when he is under police custodial interrogation
· The prosecution may not use at trial the fact that he stood mute or claimed his privilege in the face of accusation
· The warning must be accompanied by an explanation of the consequences if the privilege is not exercised, specifically an explanation that anything said can and will be used against the individual in a court of law
· This ensures real understanding and intelligent exercise of the privilege
· An individual held for interrogation must be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him during interrogation, and that if he is indigent and cannot afford one, a lawyer will be appointed to represent him
· If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent or that he wants an attorney, the interrogation must cease
· Any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise, and will be excluded
· If the interrogation continues without the presence of an attorney and a statement is taken, a heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel
· After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement
· But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him
· An express statement that the individual is willing to make a statement and does not want an attorney followed closely by a statement could constitute a waiver
· But a valid waiver will not be presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained
· Whatever the testimony of the authorities as to waiver of rights by an accused, the fact of lengthy interrogation or incommunicado incarceration before a statement is made is strong evidence that the accused did not validly waive his rights
· Moreover, any evidence that the accused was threatened, tricked, or cajoled into a waiver will show voluntary waiver
· When an individual is in custody on probable cause, the police may, of course, seek out evidence in the field to be used at trial against him
· Such investigation may include inquiry of persons not under restraint
This is starkly contrasted with the lack of requirement under the Fourth Am. to warn an individual that they have the right to terminate the encounter with the police if the officer has less than RAS to stop the suspect
· Schneckloth v. Bustamonte: Suspect in context of 5th Am. has to be warned of what their rights are before they can waive them, but consent to 4th Am. search and seizure does not require warning the individual of their rights
· Don’t need to tell the suspect that they have a right to terminate the encounter
· Different than any other waiver of rights
What Miranda warnings do not include
· Not told that if you don’t talk, your silence will not be used against you, and that nothing the suspect says will probably result in lesser charges
· 80% of people questioned by the police waive their rights and talk
· Miranda warnings are not needed for an arrest to be valid because there is no Fourth Am. requirement that you are read your Miranda rights when you are seized
· Warning is for statements
· Miranda warning does not give an arrestee a right to an attorney
· Being charged in court is what triggers the right to an attorney
· Saying you want an attorney simply stops the police questioning
· If police continue questioning after the attorney request, that evidence is excluded as a Fifth Am. violation, but can be used for further investigation and for impeachment of a prior inconsistent statement
The first element of the situation requiring Miranda warnings is when the suspect is in custody
· Orozco v. Texas: A person who has been arrested is in custody and Miranda warnings must be given, even if the questioning occurs in a person’s home
· Miranda warnings are required only where there has been such a restriction on a person's freedom as to render him "in custody” because it was that sort of coercive environment to which Miranda was applied and limited to
· A noncustodial situation is not converted to one in which Miranda applies simply because a reviewing court concludes that, even in the absence of a formal arrest or restraint, the questioning took place in a coercive environment
· Any interview of one suspected of a crime by a police officer will have coercive aspects to it, simply by virtue of the fact that the police officer is part of a law enforcement system which may ultimately cause the suspect to be charged with a crime
· Oregon v. Mathiason: When an officer suspects the defendant of burglary, and asks him to come to the police station for questioning, and the defendant voluntarily comes, and upon arrival he is immediately told that he is not under arrest, and after a 30 minute interview he leaves, defendant is not in custody or otherwise deprived of his freedom of acting in any significant way
· Police not required to give Miranda warnings to everyone they question, nor is the requirement of warnings to be imposed simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect
· Beckwith v. U.S.: IRS agent investigating potential criminal income tax evasions, in an interview with a taxpayer not in custody, is not required to give Miranda warnings even though the focus of an investigation may have been on the defendant because the situation was not filled with the elements the Miranda Court found so coercive as to make the situation custodial
· Minnesota v. Murphy: Statements made in a meeting with a person’s probation officer were not uttered in a custodial context and no Miranda warnings were required because although a person on probation is deemed to be in custody for some purposes, under the narrower standard appropriate in the Miranda context, defendant was not “in custody” since there was no formal arrest or restraint of the degree associated with a formal arrest
· The determination of whether a person is in custody is an objective one, not a subjective one focusing on the individual’s or the officer’s state of mind
· Stansbury v. California: Officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment whether the person is in custody
· Determination of custody depends on the objective circumstances of the interrogation
· In determining whether a minor was “in custody” for purposes of Miranda, so long as a minor’s age was known to the officer at the time of the interview, or would have been objectively apparent to any reasonable officer, including age as part of the custody analysis is consistent with the objective nature of the test
· JDB v. North Carolina: Child’s age informs Miranda custody analysis because a reasonable child of that age will often feel bound to submit to police questioning when a reasonable adult in the same circumstances would feel free to leave
· In some circumstances, a child’s age would have affected how a reasonable person in the suspect’s position would perceive his or her freedom to leave
· Children are less mature, less responsible, and lack the knowledge that adults have
· Would a reasonable child of the same age as the defendant child in question feel as though they were in custody given the circumstances?
· If yes, Miranda warnings required
· Yarborough v. Alvarado: When 17 year old is brought to the police station by his parents, the suspect is not in custody because it was not involuntary custody effectuated by the police
· Preceded JDB and opened the door to that ruling, so being brought by parents is no longer the main question of whether a child is in custody
· Although SCOTUS has only applied the reasonable child standard to determining whether the suspect believes they are in custody, this reasoning could be extended to other instances
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· Person subjected to custodial interrogation is entitled to Miranda warnings regardless of the nature or severity of the offense of which he is suspected or for which he was arrested
· The purposes of the safeguards prescribed by Miranda are (1) to ensure that the police do not coerce or trick captive suspects into confessing, (2) to relieve the inherently compelling pressures generated by the custodial setting itself, which work to undermine the individual's will to resist, and (3) as much as possible to free courts from the task of scrutinizing individual cases to try to determine, after the fact, whether particular confessions were voluntary
· Those purposes are implicated in custodial interrogations for misdemeanors as much as they are for felonies
· Berkemer v. McCarty: When police arrest a person for allegedly committing a misdemeanor traffic offense, take him to the police station, and then question him without giving him his Miranda warnings, the defendant’s responses should be excluded
· At time of arrest, police may not know whether crime is felony or misd.
· Persons temporarily detained in a traffic stop are not “in custody” for Miranda purposes
· A traffic stop does not exert upon a detained person pressures that sufficiently impair his free exercise of his privilege against self-incrimination to require that he be warned of his constitutional rights
· Berkemer: When police make a traffic stop, which by its nature significantly curtails the freedom of action of the driver and passengers and thus is a seizure, and question the defendant on the road, the police do not need to read Miranda rights because the stop is temporary and brief and is not very police dominated (in public reduces ability of illegitimate police coercion tactics and abuse), thus a person questioned during an ordinary traffic stop will not be induced to speak where he would not otherwise do so freely
· Hypo: Officer pulls over driver for speeding. Officer asks “May I have your license?” In response, driver confesses, “My license is suspended.” In prosecution for driving on a suspended license, driver moves to suppress the confessions because officer never gave the driver his Miranda warnings.
· “May I have your license” is not interrogation because it’s not a question aimed at finding incriminating information
· Purpose of the question determines whether it is interrogatory, not whether the driver gives incriminating information
· Driver is seized under the Fourth Am. because a reasonable person would not feel free to leave, but that is not the same as being in custody under the Fifth Am.
· Similar to a Terry stop, where because a detainee in a Terry stop is not obliged to respond to the officer’s questions, such stops are not subject to Miranda rights
· Custody for Fifth Am. and Miranda is not the same as the test for when a person is seized under the Fourth Am. and Mendenhall, despite language in both cases about feeling “free to leave”
· When a reasonable person in the defendant’s position (not the D himself) would have thought that he had been deprived of his freedom in some significant way
· Fact specific
· Arrest is a level of interference that always involves custody
· Forceful removal of someone from one place to another
· Arrest is not necessary for custody and custody does not always involve arrest
· Lesser types of seizures such as Terry and traffic stops are not custody
· You can be seized but not in custody, but cannot be arrested without being in custody
· Custody for Miranda is greater than what it takes to establish a mere seizure under Mendenhall
· When the person is a child, you apply JDB in that a child’s age is part of the Miranda custody analysis
Miranda applies only if the police engage in interrogation where police are questioning a person, not if a person blurts out something to the police without being questioned
· Miranda warnings are required not where a suspect is simply taken into custody, but rather where a suspect in custody is subjected to interrogation, which reflects a measure of compulsion above and beyond that inherent in custody itself
· Miranda safeguards come into play whenever a person in custody is subjected either to express questioning or its functional equivalent
· Interrogation under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect
· The latter portion focuses primarily upon the perceptions of the suspect rather than the intent of the police
· A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect thus amounts to interrogation
· Rhode Island v. Innis: When respondent is arrested after being identified as a suspect for murder and robbery, during drive to station, officers begin talking briefly between them in a way respondent could clearly hear about their concern for the handicapped school children in the area who might find the missing shotgun and harm themselves, respondent was not “interrogated” because the conversation included no express questions to respondent and the officers should not have known that their conversation was reasonably likely to elicit a response
· There is nothing in the record to suggest that the officers were knew or should have known that respondent was peculiarly susceptible to appeal to his conscience concerning the safety of handicapped school children, nor is there anything to suggest that the police knew that respondent was unusually disoriented or upset at the time of his arrest
· The officers were not engaging in a lengthy harangue in the presence of the suspect, nor were the few offhand remarks particularly evocative
· Court does not make decision based on subjective intent of officers, because it is clear they are trying to coerce him to give them information
· SCOTUS continues to adhere to this narrow definition of interrogation
· Arizona v. Mauro: When an individual was in police custody and indicated that he did not wish to answer questions until a lawyer was present but the officers allowed the individual to speak to his wife in the presence of an officer, there was no interrogation because the officer did not ask any questions nor is there an indication that allowing him to see his wife was the kind of psychological ploy that properly could be treated as the functional equivalent of interrogation
· Can’t ignore legitimate security concerns of allowing suspect to meet with spouse in private
· This does not implicate the purpose of Miranda of preventing government officials from using the coercive nature of confinement to extract confessions that would not be given in an unrestrained environment
· Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement
· Coercion is determined from the perspective of the suspect, thus when a suspect considers himself in the company of cellmates and not officers, the coercive atmosphere is lacking
· An undercover law enforcement agent does not need to give Miranda warnings to an incarcerated suspect before asking him questions that may elicit an incriminating response
· Conversations between suspects and undercover agents do not implicate the concerns underlying Miranda because there is no police-dominated atmosphere or compulsion
· Illinois v. Perkins: When respondent is conversing with someone he thinks is a fellow inmate planning an escape with him, but the inmate is an undercover police officer attempting to get information about an unsolved murder the respondent committed, and the undercover officer does not give a Miranda warning before asking the respondent if he had ever killed someone, the statements should not be excluded because the respondent did not know that he was conversing with a government agent, thus the coercion pressures do not exist
· Misleading a suspect to lull him into a false sense of security that do not rise to level of compulsion or coercion are not within Miranda’s concerns
· Police are trained in a Reid Interrogation Technique that is meant to question a suspect and induce the suspect to confess
· Interrogation practices increase the risk of false and involuntary confessions and invalid Miranda waivers
· Before the interrogation begins, the officer is told to have determined that this suspect is in fact guilty and that the suspect is lying
· Not used on someone who may or may not be guilty or on someone who is telling the truth
· Officers are not better than the average person in determining whether someone is telling the truth or not
· Characteristics of interrogations
· Physical isolation, guilt-presumptive questioning (interrupt someone who says “I didn’t do it” and say “You did do it”), confirmation bias when you get a confession
· Minimization by providing suspect with justifications and excuses for having committed the crime
· Maximization designed to convey the interrogator’s belief that the suspect is guilty and all denials will fail
· Presentation of false evidence, even against children
· “Other guy said you did it” or “we have you on video committing the robbery” even if it is not true
· Frazier v. Cupp: Police falsely telling defendant that his companion had confessed and implicated defendant did not render the defendant’s subsequent confession involuntary
· Applies to children and adults
· Police can exaggerate evidence and lie to suspects to put pressure on them to confess
Miranda court said that the government had a high burden of demonstrating that the defendant (1) knowingly (and intelligently) and (2) voluntarily waived his privilege against self-incrimination and his right to counsel
· Court said that a valid waiver will not be presumed from silence after warnings or from the fact that a confession was eventually obtained
· Court has become more lenient since
· Implied waivers, not only express waivers, are sufficient to constitute a waiver
· An express written or oral statement of waiver of the right to remain silent or of the right to counsel is usually strong proof of the validity of that waiver, but is not inevitably either necessary or sufficient to establish waiver
· The question is not one of form, but rather whether the defendant in fact (1) knowingly and (2) voluntarily waived his Miranda rights
· In some cases, waiver can be clearly inferred from the actions and words of the person interrogated
· North Carolina v. Butler: When respondent says that he understands his Miranda rights and was willing to talk to agents but he refuses to sign an “Advice of Rights” form, and he makes inculpatory statements but at no time requests counsel or attempts to terminate the questioning, the statements should not be excluded because although mere silence is not enough to waive, silence coupled with an understanding of the rights and a course of conduct indicating waiver may lead to an inference of waiver
· Court held it was an implied waiver, which as long as it is knowing (read him all rights), even if no express waiver, voluntary if he began speaking
· Knowing (and intelligent) waiver means that you know all Miranda rights after complete and full warnings (not if officer leaves out even just one of the rights) is enough to constitute a knowing (and intelligent) waiver
· Whether there was a voluntary waiver is to be determined from the totality of the circumstances at the time of the waiver, even when interrogating minors
· Factors that go into voluntary waiver subject TOC analysis: Age and experience, number and clarity of warnings, duration of custody pre-warning, techniques of questioning and obtaining waiver, food/water/sleep deprivation, intelligence of defendant, defendant’s prior experience with law enforcement
· These factors are relevant only as they relate to determining whether there was impermissible police behavior in obtaining incriminating statements
· Voluntariness of a waiver has always depended on the absence of police overreaching, not on “free choice” in any broader sense of the word
· If it is an involuntary waiver, then it is also likely to be an involuntary statement under the Fourteenth Am.
· Timing is key to know what comes in and what does not
· Analyze each separately
· Fifth Am., custody, read all of their rights, was it voluntary
· To be involuntary under Miranda, has to be coercive at time of reading of rights and waiver
· If involuntary at point and time of the waiver, should be considered Fourteenth involuntary overall
· If remedy is exclusion, same standard as involuntariness, the entire statement should be excluded under Fourteenth and should be excluded overall
· When you have a voluntariness issue, raise two claims
· Involuntary waiver of Fifth Am. rights
· Involuntary statement overall
· If the waiver is involuntary under Miranda, then it is also likely to be an involuntary statement under 14A
· There can be a knowing and voluntary waiver even if the police withhold from a suspect the information that an attorney sought to consult with him because events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right
· Events occurring outside the purview of suspect do not need to be conveyed to suspect to inform his waiver
· Police do not need to tell suspect that evidence against is weak for instance
· Might impact wisdom of waiver, but not the knowing (and intelligent) and voluntary nature of waiver
· Moran v. Burbine: Confession admissible from suspect whose sister had hired an attorney who telephoned the police station and was told that no interrogation would occur until the next day, but at no point was the suspect told of the retained attorney who wanted to see him
· Spring v. Colorado: Police had no duty to inform suspect of the nature of crime for which s/he was under suspicion because the additional information could affect the wisdom of the waiver, not its essentially voluntary and knowing nature
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A suspect must unambiguously invoke his right to remain silent, and if the accused makes a statement concerning the right that is ambiguous or equivocal or makes no statement, the police are not required to end the interrogation, or ask questions to clarify whether the accused wants to invoke his or her Miranda rights
· Even absent the accused’s invocation of the right to remain silent, the accused’s statement during a custodial interrogation is inadmissible at trial unless the prosecution can establish that the accused in fact knowingly and voluntarily waived Miranda rights
· Waiver must be (1) voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion, or deception, and (2) made with a full awareness of both the nature of the right abandoned and the consequences of the decision to abandon it
· The prosecution does not need to show that a waiver of Miranda rights was express, rather an implicit waiver of the right to remain silent is sufficient to admit a suspect’s statement into evidence, so long as the prosecution shows that the suspect understood these rights
· Where the prosecution shows that a warning was given to and understood by the defendant and that it was understood, an accused’s uncoerced statement establishes an implied waiver of the right to remain silent
· Berghuis v. Thompkins: When a defendant is given Miranda warnings before a three hour interrogation, and during the interrogation he remains largely silent except for at the end when he is asked questions about G-d and whether he prays to G-d to forgive him for shooting the boy, to which he responds affirmatively, but defendant did not say that he wanted to remain silent or that he did not want to talk to the police, he did not invoke his right to remain silent and he waived this right by having the rights read to him, him reading them himself, saying that he understood them, engaging in a course of conduct indicating waiver by answering the questions, and there was no allegation of coercion
· Invocation of silence should be explicit because just talking is an implied waiver, so don’t talk!
· A suspect can waive the right to remain silent when the defendant speaks to the police after initially invoking the right
· The admissibility of statements obtained after the person in custody has decided to remain silent depends on if his right to cut off questioning was scrupulously honored
· Failure to honor an invocation of the right to remain silent by persisting in repeated efforts to wear down his resistance and make him change his mind
· Michigan v. Mosley: When a suspect is read his Miranda rights and signs a form acknowledging this, and after 20 minutes he invokes his right to remain silent and the interrogating officer promptly ceases the interrogation and takes him to a cell block, and a few hours later (a significant passage of time) he is brought down for questioning by a different officer on a different charge who reads him his rights and he signs the form again, and after 15 minutes the defendant admits to the second event’s charge against him, the incriminating statements from the second interrogation did not violate Miranda
· Factors to consider to test whether the invocation of the right to remain silent was scrupulously honored: (1) original interrogation ceased immediately, (2) passage of time, and (3) new warnings and waiver
· Also consider, questioning about different crime, by different officers, at different locations
· U.S. v. Lugo Geurroero: Accused’s right to remain silent was scrupulously honored because second interrogation was four hours later, by a new agent who re-issued Miranda warnings, and defendant was treated well at all times
· Miranda rights are not specific to the crime you are being questioned about, rather it is to being questioned in custody in general
An accused having invoked his right to counsel by expressing his desire to deal with the police only through counsel is not subject to further interrogation by the authorities until (1) counsel has been made available to him or (2) the accused himself initiates further communication, exchanges, or conversations with the police
· When an accused has invoked his right to counsel, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights
· Edwards v. Arizona: When a defendant is arrested and invokes his right to counsel leading to the cessation of questioning and him being taken to county jail, and the next day other detectives arrive at the jail to talk to him, and he is again advised of his Miranda rights but he subsequently implicates himself in the crime, the statement should be excluded because counsel was not provided during the second interrogation and he did not initiate that interrogation
· Designed to prevent police from badgering a defendant into waiving his previously asserted Miranda rights
· A voluntary Miranda waiver is sufficient at the time of an initial attempted interrogation to protect a suspect’s right to have counsel present, but it is not sufficient at the time of subsequent attempts if the suspect initially requested the presence of counsel
· Protects right to counsel more strongly than right to remain silent
· When you are asking for a lawyer, you are asking for help and we want to protect that
· The protection of Edwards does not terminate once counsel has consulted with the suspect because the requirement that counsel be made available to the accused refers to more than an opportunity to consult with an attorney outside the interrogation room
· When counsel is requested, interrogation must cease, and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney
· Minnick v. Mississippi: When a defendant resists interviews with police but is forced to do so, and in the first interview he says ““Come back Monday when I have a lawyer,” thus invoking his right to counsel, and that interview immediately stops, but after consulting with a lawyer for a few times, a second interview is conducted at the officer’s initiation and without the attorney present, the statements made during the second interview were inadmissible
· The Edwards preclusion of questioning a suspect after s/he has invoked the right to counsel expires after 14 days
· When a suspect has been released from his pretrial custody and has returned to his normal life for some time before the later attempted interrogation, there is little reason to think that his change of heart regarding interrogation without counsel has been coerced
· It is easy to believe that a suspect may be coerced or badgered into abandoning his earlier refusal to be questioned without counsel in the paradigm Edwards case, in which the suspect has been arrested for a particular crime and is held in uninterrupted pretrial custody while that crime is being actively investigated. After the initial interrogation, and up to and including the second one, he remains cut off from his normal life and companions, thrust into and isolated in an unfamiliar, police-dominated atmosphere where his captors appear to control his fate
· The protections offered by Miranda adequately ensure protection from police badgering of a suspect who invokes the right to counsel when a suspect who initially requested counsel is reinterrogated after a break in custody that is of sufficient duration to dissipate its coercive effects
· Maryland v. Shatzer: When a suspect is interrogated for alleged sexual assault of his son, but the suspect invokes his right to counsel and the interview is terminated and then the investigation is closed, and two and a half years later a different officer returns after more information comes to light, and in the interim time period the suspect was not isolated, had a chance to speak to attorneys, family, and friends, and he knows from earlier that he can terminate the interview whenever he wants, the waiver of his right to counsel in the second interview was valid and the inculpatory statements made were admissible because the officer’s request to waive the rights was not coercive and the waiver and confession was voluntary
· The requirement to terminate interrogation when a suspect invokes his right to counsel expires after 14 days, a period of time which provides plenty of time for the suspect to get reacclimated to his normal life, to consult with friends and counsel, and to shake off any residual coercive effects of his prior custody
· Lawful imprisonment imposed upon conviction of a crime does not create the coercive pressures identified in Miranda because when a suspect is released back into the general prison population they return to their accustomed surroundings and daily routine, regaining the degree of control they had over their lives prior to the interrogation
· Release back in to the general prison population constitutes a break in Miranda custody that ends presumption of involuntariness in Edwards
· Lawful imprisonment based upon conviction does not create the type of coercive pressures produced by investigative custody that Edwards sought to protect against
· If a suspect’s request for counsel is equivocal or unclear, the police do not have the obligation to stop questioning
· The suspect must unambiguously request counsel, and must articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney
· If the statement fails to meet the requisite level of clarity, Edwards does not require that the officers stop questioning the suspect
· Davis v. U.S.: When a suspect is interrogated following oral and written waiver of his Miranda rights, and an hour into the interrogation says “Maybe I should speak to a lawyer,” that statement was ambiguous as to whether he was invoking his right to counsel thus the officers were not obligated to cease the questioning and statements made thereafter by the suspect were admissible
· When a suspect makes an ambiguous/equivocal statement, it is good practice for the police to clarify if he wants an attorney, but they are not required to do so
· “I want a lawyer” is pretty much the only thing that meets this requirement, otherwise the officers are allowed to ignore the request
· The right to counsel is invoked only if the suspect requests his or her attorney, not some other figure of support
· Fare v. Michael C: When a juvenile is questioned about murder and he badly incriminates himself while trying to exonerate himself, but before the statement he indicated that he wanted help by asking for his probation officer, the court holds that the attorney relationship is a special one and thus suspect has to ask for an attorney to invoke Miranda, and asking for PC does not violate a waiver
· Argument is that the PO for a child is the functional equivalent of an attorney
The Sixth Am. Right to Counsel
Sixth Am.: In all criminal prosecutions, the accused shall enjoy the right... to have the Assistance of Counsel for his defense.
The Sixth Am. right to counsel ensures counsel at trial for those accused of crimes involving possible punishment, as well as the right to counsel during police interrogations that occur after adversarial proceedings have begun
Sixth Am. applies when, and only after, judicial proceedings have been initiated against the accused whether by way of formal charge, preliminary hearing, indictment, information, or arraignment
Defendants are entitled to assistance of counsel during the period of time between arraignment and the beginning of trial as much as they are entitled to it during trial
· Massiah v. U.S.: When petitioner is indicted, charged, and released on bail, and agents get petitioner’s co-defendant to secretly record petitioner’s incriminating statements, the statements could not be used against the petitioner at his trial because they were obtained without his knowledge and without counsel present
· Police cannot “deliberately elicit” a statement from a defendant in the absence of his counsel after indictment/initiation of formal proceedings
· Deliberate elicitation means officer subjectively intends and acts with purpose/deliberateness to get information from the suspect
· Different from Miranda which looks to coercion from perspective of suspect
Once adversary proceedings have commenced against an individual, he has a right to legal representation when the government interrogates him
· Brewer v. Williams: When petitioner was arrested, arraigned, and committed to jail pursuant to a warrant, and on a drive with officers, officers deliberately and designedly set out to elicit information from petitioner regarding the location of the body that was being searched for in a way that was the functional equivalent of an interrogation (Christian burial speech) despite knowing that petitioner was being represented by a lawyer, the statements and the evidence resulting from that interrogation should have been excluded as a violation of the Sixth Am. right to counsel
· Requirements for 6th Am. right to attach
· 1. Initiate judicial proceedings
· Brewer: yes was post arraignment
· 2. Deliberate elicitation
· Subjective intent of the officer is analyzed in 6th Am. violation
· Different than Miranda functional equivalent objective standard
· Brewer: detective deliberately set out to find little girl’s body
· Fellers v. U.S.: When petitioner was indicted and subsequently arrested at his house at which point he made several incriminating statements in response to officers deliberately eliciting information from him by informing him upon arrival at his house that their purpose was discuss his involvement in the crime, the statements were excluded because the discussion took place after indictment, outside the presence of counsel, and in the absence of any waiver of the Sixth Am. right
Both the Fifth and Sixth Ams. have been interpreted to require the provision of counsel to in-custodial interrogation of a criminal suspect after formal judicial proceedings have begun
· Differences are that the Fifth Am. right to counsel under Miranda in protecting against self-incrimination applies only to in-custodial interrogations
· The Sixth Am. applies to all efforts by the police to deliberately elicit statements from a person after criminal proceedings have been initiated
· Miranda 5th
· Requires custody
· Stage or proceeding is irrelevant
· Requires interrogation or tis functional equivalent
· Not offense specific
· Sixth Am
· Custody is irrelevant
· What matters is that the questioning is after the initiation of judicial proceedings
· Has there been deliberate initiation/elicitation?
· Offense specific
· Sometimes both the Fifth and the Sixth are applicable and need to be analyzed
6th Am. right to counsel attaches automatically when an accused is formally charged
· Attaches to a criminal prosecution with the initiation of adversarial judicial proceedings, such as an arraignment
· Where there is grand jury, might have hearing before official proceedings have been initiated
· For bar, arraignment in fact pattern attaches the 6th Am.
Once 6th Am. attaches, it belongs to defendant at all critical stages
· After attachment, separate inquiry to see if the proceeding is a critical stage
· If it is a critical stage, counsel’s presence is required
· 6th Am. violation occurs if there is interrogation without counsel because interrogation is a critical stage, after the attachment of right to counsel
A key distinction between the Fifth Am. right to counsel and the Sixth Am. right to counsel is that the latter is offense-specific
· Under the Fifth Am., police cannot initiate questioning about any crime after a suspect has invoked the right to counsel
· Under the Sixth Am., the police are limited only in questioning the suspect about the specific crimes for which formal judicial proceedings have been initiated
· McNeil v. Wisconsin: When defendant was charged with armed robbery and asserted his right to counsel at a court appearance, and police subsequently questioned him about a murder and armed robbery in another part of the state, during which defendant was given his Miranda warnings and confessed, the Sixth Am. was not violated because its invocation is offense-specific
· Defendant's statements regarding offenses for which he had not been charged are admissible notwithstanding the attachment of his Sixth Am. right to counsel on other charged offenses
· The invocation of the Sixth Am. right to counsel for a charged offense applies to the same offense, but does not apply to other offenses that are only “closely related factually”
· Texas v. Cobb: When defendant is charged for burglary but had not been charged with the disappearances of the mother and daughter from that house, and while out on bail for burglary he confesses to his father that he murdered the women, and the father tells police who then arrest him for the murders, the defendant’s Sixth Am. right to counsel does not bar police from interrogating the defendant regarding the murders because burglary and murder are not the same offense under the Blockurger test, thus the confessions were admissible
· Not the same offense even though it arises from the same set of facts
· When the Sixth Am. right to counsel attaches, it does encompass offenses that, even if not formally charged, would be considered the same offense under the Blockburger test
· When the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one is whether each provision requires proof of a fact which the other does not
· Court looks to the Blockburger test to determine whether Sixth Am. right for the charged burglary attaches and carries over to the murder questioning
· Same test as double jeopardy
· The test says that it is the same offense only where the elements of one offense are necessarily included in the other
· Hypo: Accusation that Buckingham killed her neighbor Joe, necessarily also assaulted Joe because that is a lesser offense of murder. Same day, same facts, the assault and murder are the same offense
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The Sixth Am. right to counsel, like the Fifth Am. right to counsel under the privilege against self-incrimination, can be waived
· The waiver must be knowing and intelligent
· Michigan v. Jackson: Once the Sixth Am. right to counsel has been invoked, there is not a valid waiver if it was made in response to government-initiated interrogation
· Created a presumption that any waiver of defendant’s rights given in police initiated conversation was invalid if defendant previously asserted his right to counsel
· Montejo v. Louisiana: Court overruled Jackson, stressing however that if the right to counsel is invoked under the Fifth Am., Edwards still precludes police from eliciting incriminating statements without the presence of counsel
· Police can reinitiate interrogation of a defendant who is represented by counsel without violating defendant’s Sixth Am. rights so long as there is a valid Miranda waiver
· Waiving rights under Miranda also waives Sixth Am rights
· Miranda doesn’t differentiate between Fifth and Sixth Am.
· To prove waiver of the Sixth Am. right to counsel, the prosecution must prove an intentional relinquishment or abandonment of a known right or privilege, with the court taking every reasonable presumption against waiver
· Brewer: Petitioner also explicitly and implicitly asserted his right to counsel, and the officer made no effort to ascertain whether petitioner wished to relinquish that right, thus there was no reasonable basis for finding that petitioner waived his right to the assistance of counsel
Use of a paid informant to gather information from fellow inmate of a defendant who has been charged with a crime, where the informant sought this information by initiating conversations about the crime, is a violation of the Sixth Am. because the incriminating statements from the defendant were “deliberately elicited” within the meaning of Messiah
· U.S. v. Henry: When defendant is indicted and jailed pending trial, and a paid government informant who was a fellow inmate with defendant was told to listen for comments about the robbery but not to initiate any conversation about it, and the informant told the agent that he conversed with the defendant who described to him details of the robbery and the informant was then paid his contingency fee, the informant’s testimony should be excluded because by intentionally creating a situation likely to induce incriminating statements without the assistance of counsel, the Government, via the informant, violated defendant’s Sixth Am. right to counsel
· Informant said “he had conversations with the defendant” to get the statements thus they were deliberately elicited
· A defendant does not make out a violation of the Sixth Am. right to counsel simply by showing that an informant, either through a prior arrangement or voluntarily, reported the incriminating statements to the police
· Defendant must demonstrate that police and informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks
· Kuhlmann v. Wilson: When defendant is arraigned and held in jail for burglary, and a confidential informant is placed in his cell with instructions to not question the defendant but to merely listen for any incriminating statements, and spontaneously and without solicitation the defendant confesses to the crimes to the informant, who takes notes and relays the information the police, the statements were admissible and did not violate the Sixth Am. because the statements were not elicited by the informant questioning the defendant
· Informant here is described as a listening post which does not violate Sixth Am. because no deliberate elicitation
· Court points to the visit from the brother as influencing the defendant to make him confess, not anything that the informant is doing to proactively elicit information
· Main distinction from Henry is the intervening factor of the brother that led to the statement, not anything the informant did
· Court focuses on what happens on the day of the statement and ignores the conversations of the informant leading up to the statement
· On a final, look at all of the factors leading up to it
· Different than use of government informants under the Fifth Am. (Perkins)
· Use of statements obtained by a jailhouse informant without reading the defendant his Miranda rights first does not violate the Fifth Am.
Remedy for Sixth Am. violation is the same as Fifth violation in exclusion from prosecution’s case in chief only and are available for impeachment of the defendant
Consequences of a Miranda Violation
Miranda is clear that confession obtained in violation of its requirements must be excluded from evidence
The more difficult question concerns the extent to which the police may use the knowledge they gain from the illegal questioning or whether such information must be suppressed as FOTP
· In deciding what should be excluded, courts must consider the underlying purpose of the exclusionary rule for deterrence of willful police misconduct, which is not in play when the wrongful action was done in complete good faith
· Michigan v. Tucker: When police question a suspect without properly giving Miranda warnings and during the interrogation they learn the identity of a key witness, although the statements of the suspect are excluded, the witness identified during the interrogation should be allowed to be used at trial because the deterrent effect was outweighed by the interest in effective prosecution
· The unwarned questioning did not abridge respondent’s constitutional privilege but rather departed only from the prophylactic standards laid down in Miranda, therefore, since there was no actual constitutional violations, the case was not controlled by the doctrine expressed in Wong Sun that fruits of a constitutional violation must be suppressed
· Neither the general goal of deterring improper police conduct by exclusion nor the Fifth Am. goal of assuring trustworthy evidence would be served by suppression of the witness's testimony
· This reasoning applies with equal force when the alleged "fruit" of a noncoercive Miranda violation is neither a witness nor an article of evidence but the accused's own voluntary testimony
· The absence of any coercion or improper tactics undercuts the twin rationales -- trustworthiness and deterrence -- for a broader rule, thus once warned, the suspect is free to exercise his own volition in deciding whether or not to make a statement to the authorities
· A failure to administer Miranda warnings does not necessarily breed the same consequences as police Fourth Am. violations where evidence uncovered following an unwarranted statement would be suppressed as FOTP
When neither initial nor subsequent admission is coerced, little justification exists for excluding the highly probative evidence of a voluntary confession
· Absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion
· A subsequent administration of Miranda warnings to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the conditions that precluded admission of the earlier statement
· In such circumstances, the factfinder may reasonably conclude that the suspect made a rational and intelligent choice whether to waive or invoke his rights
· Oregon v. Elstad: When a burglary suspect is questioned in his home subject to an arrest warrant, and there is no evidence of compulsion that lead to his incriminating statement (“Yes, I was there”) but he was not read his Miranda rights during the custodial interrogation therefore that statement must be excluded, and the suspect is then taken to the police station, waives the Miranda rights that he is read, and makes a written and signed incriminating confession, the subsequent confession should not be excluded as well
When Miranda warnings are inserted in the midst of coordinated and continuing interrogation, however, they are likely to mislead and deprive a defendant of knowledge essential to his ability to understand the nature of his rights and the consequences of abandoning them
· Missouri v. Seibert: When a suspect is arrested and brought to an interview room in a station house, and pursuant to an intentional police questioning technique, is questioned without a Miranda warning for 30-40 minutes until she confesses, is given a 20 minutes break, is then read her Miranda warnings by the same officer and in the same room as the unwarned segment, and in the warned segment is asked the same questions as before to elicit her confession again, and nothing was done to explain that the prior unwarned confession could not be used against her thus there was an impression that the warned segment was a mere continuation of the unwarned segment, the statements given in the warned segment should be excluded as well because these circumstances must be seen as challenging the comprehensibility and efficacy of the Miranda warnings to the point that a reasonable person in the suspect's shoes would not have understood them to convey a message that she retained a choice about continuing to talk
· When a Miranda violation leads to a subsequent statement, Seibert governs
· When there is a continuous rolling sequential interrogation, the issue is whether Miranda warnings can function properly
· It is essentially one interrogation, which is different than the Elstad questioning which was broken into two actual segments
· Can the warnings advise the suspect that there is a real choice about giving a statement?
· Focus is on the likely effect of practice on the suspect
· Elstad vs. Seibert
· Elstad
· Two different interrogations with different experiences
· First interrogation informal with few questions
· Second interrogation is with different questions, not exploiting answers to first question, different location, different officer
· Seibert
· Only 15-20 min break between segments
· Exploited unwarned statement and kept referring back to it in the second segment
· Same place and same officer
· Deliberate strategy that intentionally subverts Miranda
· It would ordinarily be unrealistic to treat two spates of integrated and proximately conducted questioning as independent interrogations subject to independent evaluation simply because Miranda warnings formally punctuate them in the middle
· Unless the Miranda warnings could place a suspect who has just been interrogated in a position to make an informed choice of whether to talk to the police or not, there is no practical justification for accepting the formal warnings as compliance with Miranda, or for treating the second stage of interrogation as distinct from the first, unwarned and inadmissible segment
· It is likely that if the interrogators employ the technique of withholding warnings until after interrogation succeeds in eliciting a confession, the warnings will be ineffective in preparing the suspect for successive interrogation, close in time and similar in content
· Upon hearing warnings only in the aftermath of interrogation and just after making a confession, a suspect would hardly think he had a genuine right to remain silent, let alone persist in so believing once the police began to lead him over the same ground again
· Telling a suspect that "anything you say can and will be used against you," without expressly excepting the statement just given, could lead to an entirely reasonable inference that what he has just said will be used, with subsequent silence being of no avail
· It is fair to read Elstad as treating the living room conversation as a good-faith Miranda mistake, that was more of a brief pause in the arrest process to explain to defendant’s mother what was happening rather than to interrogate the suspect
· A series of relevant facts bear on whether Miranda warnings delivered midstream could be effective enough to accomplish their object: the completeness and detail of the questions and answers in the first round of interrogation, the overlapping content of the two statements, the timing and setting of the first and the second, the continuity of police personnel, and the degree to which the interrogator's questions treated the second round as continuous with the first
· In Elstad, it was not unreasonable to see the occasion for questioning at the station house as presenting a markedly different experience from the short conversation at home; since a reasonable person in the suspect's shoes could have seen the station house questioning as a new and distinct experience, the Miranda warnings could have made sense as presenting a genuine choice whether to follow up on the earlier admission
Because Miranda protects against violations of the Self-Incrimination Clause, which, in turn, is not implicated by the introduction at trial of physical evidence resulting from voluntary statements, a failure to give a suspect Miranda warnings does not require suppression of the physical fruits of the suspect’s unwarned but voluntary statements
· The SIC’s core protection is a prohibition on compelling a criminal defendant to testify against himself at trial
· Because the prophylactic Miranda rule necessarily sweeps beyond the actual protections of the SIC, any further extension of these rules must be justified by its necessity for the protection of the actual right against compelled self-incrimination
· U.S. v. Patane: When a suspect is not fully warned of his Miranda rights, although defendant’s answers to the on-the-scene questioning are inadmissible under Miranda despite the partial warning and defendant’s assertions that he knew his rights, the gun retrieved as fruit of the unwarned and inadmissible statement is not excluded
· When a Miranda violation leads to discovery of tangible evidence, Patane governs
· Fifth Am. protects from giving up testimonial evidence compelled from the defendant, not physical evidence such as a gun found as a result of unwarned statements
· Statement about where the gun is is inadmissible, but the gun is admissible
· Need to read whole Miranda warning, and anything less is inadequate for a knowing waiver
There are three major exceptions for when a statement from a criminal defendant can be used against him/her at trial despite the  failure to properly administer Miranda warnings when they are required: (1) statements used for impeachment, (2) statements obtained in an emergency situation, or (3) statements were made at the time of booking the suspect in response to routine questions by the police
· Statements gained from a criminal defendant are admissible for impeachment purposes if the defendant chooses to testify at trial
· Sufficient deterrence flows when the evidence in question is made unavailable to the prosecution’s case in chief
· Harris v. New York: When a petitioner makes voluntary and uncoerced statements to police immediately after his arrest but before he was given his Miranda warning, and petitioner then takes the stand in his own defense and admits knowing the undercover police officer but denies making a sale of heroin to him, testimony which sharply contrasted with what he told police, the statements obtained in violation of Miranda were admissible for impeachment
· Statements obtained by police from suspects during emergency situations could be used against a criminal defendant even if Miranda warnings were not properly administered
· "Public safety" exception to requirement that Miranda warnings be given before a suspect's answers may be admitted into evidence, and the availability of that exception does not depend upon the motivation of the individual officers involved
· The public safety exception will not be difficult for police officers to apply because in each case it will be circumscribed by the exigency which justifies it
· Police officers can and will distinguish almost instinctively between questions necessary to secure their own safety or the safety of the public and questions designed solely to elicit testimonial evidence from a suspect
· New York v. Quarles: When a woman reports that a man who just raped her entered a supermarket with a gun, and when approached by the police the man flees but when apprehended the police find his holster is empty thus the police were confronted with the immediate necessity of finding the gun which they had every reason to believe the suspect had just removed from his holster and discarded in the supermarket to prevent danger to the public, although the defendant was in custody and being interrogated by the police without being read his Miranda rights, the statement “the gun is over there” is not excluded because the questioning was not to coerce a self-incriminating statement but to end a safety emergency
· During chase, that is not a seizure, but when he raises his hands he is giving in to authority
· Need RAS for justified Terry stop
· Suspect matches the description and he is in the location described, so in TOC there is RAS
· Timing, location, physical description (including unique jacket)
· Frisk is justified because fear of weapon
· Just because you are seized, does not mean you are in custody, even though court does not really analyze this
· Suspect would reasonably feel that he is deprived of his freedom of movement, so he is in custody for Miranda
· Gun drawn, trapped in the back corner of the store
· Is he being interrogated?
· Officer asks where the gun is
· Statement is admissible because there is an emergency
· Know it’s an emergency based on question of the officer
· “Where is the gun?” rather than “Where did you get the gun?” or “Why did you rape the woman?”
· Gun would be admissible under Patane, and the statement is admissible as well even though it was obtained during a custodial interrogation without Miranda
· How do you meet the public safety exception?
· Ask whether the police officer asked questions reasonably prompted by concern for public safety
· Not subjective, the test is objective (almost instinctive) so look to the reasonable officer
· Even if the officer was asking where the gun is because he wanted to use it in court
· Booking exception/routine questions
· Name, address, date of birth, contact information, are questions that do not need Miranda warnings read prior
EYEWITNESS IDENTIFICATION
Out of court statements of identification are admissible and not a hearsay violation
· Hypo: Police officer can say “The declarant identified Suspect #3 during the lineup and said ‘That’s the person who robbed me.’”
· We are looking for instances when the eye witness identification is excluded because of procedural issues
Problems with eye witness identification
· Eyewitness identification is incredibly powerful and crucial for prosecutions, but also is sometimes quite flawed
· 76% of first 250 convictions overturned since 1989 have involved eyewitness misidentification
· Eyewitnesses are highly susceptible to postevent information, social cues, and suggestiveness, and jurors routinely overestimate accuracy and place greatest weight in eyewitness identification
· Faulty perception of event
· Stress, lighting, obstructions, weapon focus, distractions, see what one expects or wants to see, time distortion
· Cross-racial misidentification
· Memory problems over time
· Memory declines within an hour
· Once an identification is made, that image is forged into the memory of the event
· Problems with procedures
· No test subjects, desire to please police and help solve the crime, suggestion (conscious and unconscious)
· This is where motions to suppress can arise
Identification procedure types
· Each type has different rights and requirements
· Show ups (showing the witness one person or place), lineups (showing the witness a group of people), photo array (showing the witness an array of photos)
· When does the defendant have a right to counsel at identification procedure?
· When does an identification violate due process?
· What happens to the in court identification that follows a problematic out of court identification?
Challenges to out of court ID testimony procedure
· Is testimony about the out of court procedure allowed in court?
· 4th Am. FOPT of 4th Violation
· 6th Am (Wade, Ash, Kirby)
· 14th Am (M v. B, Biggers, Foster, Simmons, Stovall)
Sixth Am. Right to Counsel During Identification Procedures
Sixth Am. is offense specific
· Have formal adversarial proceedings begun, and if so, for what offense?
· Is this interrogation or eyewitness identification procedure the same offense as the one for which formal proceedings have begun
Eyewitness identification procedures do not violate Fifth Am. privilege against self-incrimination
· Compelling the accused merely to exhibit his person for observation by a prosecution witness prior to trial involves no compulsion of the accused to give evidence having testimonial significance does not violate the privilege against self-incrimination because it is compulsion of the accused to exhibit his physical characteristics, not to disclose any knowledge he might have
A major factor contributing to the high incidence of miscarriage of justice from mistaken identification has been the degree of suggestion inherent in the manner in which the prosecution presents the suspect to witnesses for pretrial identification
· Once a witness has picked out the accused at the line-up, he is not likely to go back on his word later on, so that in practice the issue of identity may (in the absence of other relevant evidence) for all practical purposes be determined there and then, before the trial
A suspect must have his counsel present during an identification procedure
· The trial which might determine the accused's fate may well not be that in the courtroom but that at the pretrial confrontation, with the State aligned against the accused, the witness the sole jury, and the accused unprotected against the overreaching, intentional or unintentional, and with little or no effective appeal from the judgment there rendered by the witness -- "that's the man”
· Because there is grave potential for prejudice, intentional or not, in the pretrial lineup, which may not be capable of reconstruction at trial, and since presence of counsel itself can often avert prejudice and assure a meaningful confrontation at trial, there can be   little doubt that for respondent the post-indictment lineup is a critical stage of the prosecution at which he is as much entitled to such aid of counsel as at the trial itself
· U.S. v. Wade: When respondent is indicted and arrested for bank robbery, and the two witnesses are brought in for a lineup to identify the suspect without notice to the respondent’s attorney, and before entering the lineup they see the respondent alone in the hallway with an FBI agent, respondent's Sixth Am. right to counsel is violated because respondent and his counsel should have been notified of the impending lineup, and counsel's presence should have been a requisite to conduct of the lineup, absent an intelligent waiver
· Sixth Am. attached because proceedings against defendant has begun
· If there is a lineup for the same offense that formal proceedings have been initiated, defendant’s counsel must be there otherwise it is a Sixth Am. violation
· In order to allow the defense counsel to meaningfully confront an eyewitness at trial, counsel must be present at the lineup
· Wade and Gilbert, held that a post-indictment pretrial lineup at which the accused is exhibited to identifying witnesses is a critical stage of the criminal prosecution; that police conduct of such a lineup without notice to and in the absence of his counsel denies the accused his Sixth and Fourteenth Am. right to counsel; and calls in question the admissibility at trial of the in-court identifications of the accused by witnesses who attended the lineup
· No in-court identifications are admissible in evidence if their source is a lineup conducted in violation of this constitutional standard
Wade applies only to identification procedures conducted after the initiation of formal judicial proceedings and that there is no right to counsel in lineups before indictments
· Kirby v. Illinois: When petitioner is arrested after he is found with the wallet of a victim who had reported being robbed the day before, and the victim is brought to the police station where immediately upon entering the room in the police station where petitioner was sitting, the victim positively identified him as one of the men who robbed him, despite not having a lawyer present during the identification, it did not violate the petitioner’s Sixth Am. right to counsel because judicial proceedings had not been initiated so the right did not attach, therefore the pretrial identification was admissible
Defendants have no right to counsel at photographic array identifications, only to lineups and showups (i.e., where the defendant is physically present)
· The dangers of mistaken identification mentioned in Wade are not applicable in the context of photo identifications because photo identifications do not involve the trial-like confrontations of lineups
· Since the accused himself is not present at the time of the photographic display, and asserts no right to be present, no possibility arises that the accused might be misled by his lack of familiarity with the law or overpowered by his professional adversary
· Photographic identifications are not analogous to trial like lineup identifications are, so the trial right to counsel does not extend to such identifications
· U.S. v. Ash: When respondent is indicted for robbery, and in preparation for trial the prosecutor shows witnesses to the robbery a photographic display to determine whether the witnesses would be able to make in-court identifications, but the photo identification was not made in the presence of the respondent or his counsel, the identification did not violate the Sixth Am. right to counsel
Due Process Violations in Identification Procedures
Fourteenth Am. must be a state action (Perry)
14th Am. challenges to identification procedure is a three stop process
· Was the procedure suggestive?
· Was it necessary to do the procedure in this suggestive way?
· Did that identification procedure result in an ID that is still reliable?
· Overlapping factors with FOPT independent source inquiry (original opportunity to view the suspect at the time of the crime)
Unnecessarily suggestive identification procedures violate due process
· Was the identification so unnecessarily suggestive and conducive to irreparable mistaken ID that defendant was denied due process of law?
· There is only one SCOTUS decision that has overturned a conviction on the basis of an unnecessarily suggestive identification violating due process
· Foster v. California: When a witness to a robbery was called to the police station to view a lineup with the petitioner and two other men who were both substantially shorter than petitioner, petitioner was wearing a jacket similar to the one used during the robbery, and the witness was permitted to speak with petitioner but he still was unable to identify him as the robber, and a week later the witness was brought in for a second lineup in which petitioner was the only person who was in both lineups, there was a due process violation because the suggestive elements made it all but inevitable that the witness would identify petitioner whether or not he was the robber
· Three ID procedures
· Suggestive line up with two other people who are both much shorter than defendant, who was also wearing a jacket just like the one described by the witness
· Witness thinks its defendant but is not sure
· In person face-to-face singularly shown defendant, in person showup
· Witness not sure
· Second lineup, and at this point witness is convinced defendant is the one
· Might be because defendant was in so many different identification procedures
Even though a procedure is highly suggestive procedures, it does not violate due process if the procedure was necessary did not violate due process because they were necessary
· Stovall v. Denno: When stabbing victim is about to go into life-saving surgery, and only her words could exonerate the petitioner, and the hospital was close to the court and jailhouse, and no one knew how long the victim would live, showing up with the petitioner to the victim’s hospital room while he is handcuffed to a police officer and asking the victim “is this the man” was suggestive but necessary and thus not a due process violation
· A claimed violation of due process in the conduct of a confrontation depends on the totality of the circumstances surrounding it
· Eyewitness coming out of critical surgery
· Suspect coming in shackled with five police officers and two people from DA’s office, indicating that he is very dangerous and has already done something wrong
· Suspect is the only black guy in the room, when the victim’s prior description was that the assailant was black
· Even though it was suggestive and could have been done better under the same stressful conditions, it was necessary
· Most ideal procedure is an equal lineup or a photo array, and a showup is the most suggestive of the three
· Or looking at a group of photos/people one at a time and saying whether or not that is the assailant
· Showup identifications of showing only one suspect alone to the eyewitness is widely condemned
· Wade and Gilbert do not apply retroactively
· Simmons v. U.S.: When a bank robbery (a serious felony) was committed and the suspects were still at large, and inconclusive clues point to petitioner and it was essential for the FBI to quickly determine whether they were on the right track, the photographic identification procedure was necessary, and because the robbery took place in a well-lit bank with no mask, and five witnesses saw petitioner rob the bank for five minutes and they consistently identified petitioner in the photographic identification, each witness was alone, not told anything about the progress of the investigation, and the FBI in no way suggested which person in the picture was under suspicion, petitioner was not denied due process
· Convictions based on eyewitness identification at trial following a pretrial identification by photograph will be set aside on that ground only if the photographic identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification
· If there’s a weapon on the loose and it has been used in a previous crime, or there is a sole witness in critical condition who might die, it is necessary to do the identification procedure in a hurried way that results in it being suggestive
· Always ask whether there is some other, less suggestive way to conduct the procedure
Even if the procedure is unnecessarily suggestive, the out-of-court identification will still be admitted if it is reliable
· For a due process violation, first determine whether police used an impermissibly suggestive procedure in obtaining an out-of-court identification, and, if so, determine whether, under all the circumstances, that suggestive procedure gave rise to a substantial likelihood of irreparable misidentification
· Independent source for the identification, such as other contacts with the suspect besides the police identification procedure, suggests reliability
· It is the likelihood of misidentification which violates a defendant's right to due process and would exclude the out-of-court identification at trial, but the admission of evidence of a showup without more does not violate due process
· Biggers factors to be considered in evaluating the likelihood of misidentification include the opportunity of the witness to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of the witness' prior description of the criminal, the level of certainty demonstrated by the witness at the confrontation, and the length of time between the crime and the confrontation
· Neil v. Biggers: When a victim is raped at knifepoint for 15-30 minutes, thus spending considerable time with the assailant, and was under adequate light in her house and moonlight and faced him directly, and her description was general but not ordinary, and when shown the respondent in a showup she had “no doubt” the he was the rapist, despite the fact that there was seven months between the rape and the ID, the victim made no previous identifications making her record for reliability a good one, weighing all of the factors, there was no substantial likelihood of misidentification and thus no violation of due process
· Witness was very certain about her identification, which the court said shows reliability, but social science suggests otherwise
· The totality of the circumstances test is what governs admissibility of unnecessarily suggestive identification procedures, controlled by the reliability in Stovall and under the factors in Biggers
· The per se rule of exclusion for unnecessary and suggestive identification procedures goes too far since its application automatically and peremptorily, and without consideration of alleviating factors, keeps evidence from the jury that is reliable and relevant
· Police misconduct will still be deterred under TOC, and the per se rule denies the administration of justice by disallowing reliable evidence
· Failure to use a proper procedure is not a constitutional failure to be enforced by a rigorous and unbending exclusionary rule
· The defect, if there is to be one, goes to weight and not to substance
· Manson v. Brathwaite: When an undercover agent is sold heroin, and at the police station officers give him one picture of a respondent they think matches the description, the procedure was suggestive because only one photo was used and unnecessary because there was no emergency or exigent circumstance, but still admissible because it was sufficiently reliable since the officer saw the seller in natural light for several minutes, the officer was black and trained to pay attention to the person’s features, the officer described the seller within minutes of the transaction and the photo identification took place only two days later, the officer made repeated assurances that the photo was the seller, and the photo was viewed by the officer alone in his office with no urgency
· Factors for reliability
· Opportunity to view, degree of attention, accuracy of description, witness level of certainty, and the time between crime and confrontation
· If there is no substantial likelihood of irreparable misidentification, the ID should be admitted and the jury can decide the weight to give the evidence
The determination of whether the in-trial identification should be excluded if the pretrial identification procedure was a violation of the right to counsel, or excluded for any other reason, should be made according to the Wong Sun test of whether the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint (Wade)
· Application of this test requires consideration of various factors
· 1. Witness had prior opportunity to view the suspect or the original criminal act
· 2. Identification by picture of the defendant or a proper identification procedure prior to the problematic identification procedure
· 3. Lapse of time between alleged observation and the identification procedure
· 4. Witness failure to identify the defendant on a previous occasion
· 5. Any identification of another person prior to lineup
· 6. Discrepancies between any pre-identification procedure description and defendant’s actual appearance
· Some overlap with reliability due process analysis but this is a distinct test
· Factors 1, 3, and 6 are the same in reliability, so can just say “See above” for these
· It is also relevant to consider those facts which, despite the absence of counsel, are disclosed concerning the conduct of the lineup
· Gilbert v. California: When the prosecution uses a lineup identification given without presence of counsel as evidence at trial, the in-court identifications are admissible if they are from a source independent of the unlawful lineup, but the prosecution cannot introduce the lineup identification as evidence
· Prosecution must prove that the second, lawful, in-court identification is independent by clear and convincing evidence
· Higher burden than POE applicable at other motions
· Elizabeth Loftus (UC Irvine) research about original memory of the event being replaced with image of person’s face who was identified
· If out of court procedure was violation, would the in-court procedure be a FOTP?
· Wade governs regardless of type of out of court violation
· Wade addresses whether original identification is problematic due to 6th Am. or 14th Am. violation
�Scope of Class: Police interactions with civilians. Everything that takes place before going to court


Reading cases where judges are deciding a motion to suppress, what evidence gets to go before the jury


�


�Prohibition against “unreasonable searches and seizures”


Warrant requirement


4th asks when can police stop, arrest, search (a person/car/house)


Protects right to be left alone


�Starts as a search or seizure


4A protects technical searches by gov actor


No search = no 4A protection


If 4A search, need PC & warrant


Protects seizures


If objectively free to leave (Mend) outside 4A reach and covered by consensual encounters (valid consent)


If not free to leave – 4A seizure


Terry Stop (RAS)


Arrest (PC)


�Dangers?


Depends on testimony of police


May be easy to justify after the fact when nothing was written down in advance


Warrant requires spelling out what police know


Word of police vs word of D


Up to judge who to believe


�Was it a search? (technnical 4A search)


Was it a seizure? (versus consensual encounter?)


�Due process basically means fundamental fairness


�If not a search – No 4A protection, no requirement that police had PC, warrant or exception.


�All 4th does I say that searches are unconstitutional without a warrant.


Police can search, they just have to get a warrant based on PC first


�Is this a reasonable expectation of privacy that society wants to and ought to protect from gov intrusion without a warrant?


It is reasonable if society & court says so…


�Expanded view of search, doesn’t have to be a physical place. Since Katz courts have limited what is a search. 


�Jones and Jardines are alternative definitions of search (Scalia) talking about a physical trespass.


�Exam: always use Katz analysis, only use Jones and Jardines if applicable. 


�A trespass is not required for a 4th violation, what matters is whether the conduct at issue violated the privacy upon which D justifiably relied while using the phone booth. A trespass is neither necessary nor sufficient to establish a constitutional violation. 


�Not always applicable, but Katz is to determine what is a search.


�English (1765) case Entick v. Carrington: a trespass is a search and must be justified by law.


�Different than beeper, GPS is much more invasive form of tech, providing much greater level of detail.


GPS is search if outside bounds of warrant and is physical trespass


Beeper is search if greater than what can be seen with the naked eye??


�Situations involving merely the transmission of electronic signals without trespass would remain subject to Katz analysis. 


�A trespass on houses or effects or a Katz invasion of privacy, is not alone a search unless it is done to obtain information; and the obtaining of information is not alone a search unless it is achieved by such a trespass or invasion of privacy. 


�These factors are useful analytical tools on in that they bear upon the centrally relevant consideration – whether the area in question is so intimately tied to the home itself that is should be placed under the home’s “umbrella” of 4th Amendment protection.


�Once traffic stop ends (when ticket is given, analyze case by case basis), reasonable expectation of privacy resumes. 


Takes as long as it takes to complete the purpose of the traffic stop


Took 10 minutes here, dog did not lengthen it


�Levels of Proof:


0% (nothing)


RAS (reasonable articulable suspicion): 15-20% certainty


PC (probable cause): what is required from 4A to justify a warrant, 30-49%


POE (Preponderance of the evidence): greater than 50%, standard required for prosecutor to meet at a motion’s hearing to progress. Required to show search or seizure is lawful by a POE


C&C Ev (clear and convincing evidence): 70-75%, not commonly used standard of proof, this is the standard to remove a child from home of parent for abuse and neglect


BRD (beyond a reasonable doubt): what is required at a criminal trial to convict someone of a particular offense (90s%)


100%


�An officer has probable cause to conduct a search when “the facts available to him would ‘warrant a person of reasonable caution in the belief’” that contraband or evidence of a crime is present. The test for probable cause is not reducible to “precise definition or quantification.” 


All we have required is the kind of “fair probability” on which “reasonable and prudent people, not legal technicians, act.”


Look at the totality of the circumstances


�If a seizure, a reasonable person in the situation would not feel free to leave (Mendenhall)?


�If a consensual encounter, it is not a seizure, and must be justified instead by voluntariness (or absence of police coercion, Bustamonte)


�A seizure always occurs when there is an arrest


�Under 4A, we do not consider personal circumstances when analyzing a reasonable person. 


�Issue: When, short of an arrest, is a person seized within the definition of the 4A?


�If there is consent, there is no seizure. 


�each moment there is a police interference with an individual, you have to justify it





�The new question for these situations is would a reasonable person feel free to end the encounter and go about his business?


�Every 4A intrusion needs some objective level of justification (Mendenhall, Terry)


Seizure test – are you  free to leave?


Different types of seizures (Terry stop vs. Arrest)


�Consent is a HUGE exception – need no level of proof as to criminal activity – just valid consent that is voluntary under 14A (Bustamonte)


No seizure if person CONSENTS to police activity


�What is the quantum of proof for PC?


Gates: TOC and fair probability that contraband or evidence will be found


�Brinegar: The facts and circumstances within the officer’s own knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.


�Standard: PC to believe there are fruits, evidence or instrumentalities of a crime and they are in a certain place.


�Standard: PC to believe crime has been committed and PC to believe that D is the one who committed crime


�If no PC – further analysis in Step 4


Have to ask if it is a Terry stop (RAS) or a consensual encounter (voluntariness)


Can analyze with step 2, but really further analysis in step 4


�If there is PC – search/seizure is reasonable under the 4A


Hard to establish neutral magistrate did not properly asset PC in signing the warrant


�Passengers are seized when riding in a car that is stopped – Standing to challenge stop


�Theory of constructive possession gives justification for PC


�Pretext traffic stops are ok as long as there is objective PC


�There is an objective basis to pull them over


�Court says 4A is not the place to be governing racial profiling


�An officer’s mistake of the law or facts may be reasonable under the 4A.


Here, the facts still give rise to the reasonable suspicion required for a traffic stop.


Mistakes must be objectively reasonable – an officer cannot gain the benefits of 4A reasonableness if sloppy or suffering from incomplete knowledge of the law.


�Valid warrant gets you across threshold of the home. 


�If valid warrant, gets police inside home for an arrest or a search, then look to the limitations of SCOPE to see if evidence found comes in.


Area described in warrant; looking where item may be 


SIA: Grabable area


Plain view


Protective sweep of house to see if house is armed and dangerous


�Warrant based on PC, must be specific/particular as to place search and items to be discovered.


Nexus between things sought and place searched


Execution: K&A, but if no K&A – analyze in step 5


What if there is a warrant error?


Herring: technical error


Franks: intentional or reckless falsehood


Leon: good faith


�Confidential informants: they do not want their identity to be known 


�Aguilar/Spinelli: 


Informer is reliable as a general matter (not lying, no dishonest mistake)


Reliable in this case (not mistake, no honest mistake)


�How much info do we need corroborated?


Standard: New test is TOC using both A/S prongs to establish PC when there is a confidential informant


A deficiency in one of the prongs in A/S test no longer defeats it


Must be good enough info in one of A/S prongs to make up for deficiency in other


PC: “factual and practical considerations of everyday life.”


�K&A does not apply to the exclusionary rule


�Hot pursuit


Exigent Circumstances


CARS


SIA


Plain View (smell, feel)


Terry


Consent


Special needs (checkpoints, schools)


�Each exception is unique, has its own set of threshold requirements, limitations to its scope.


More than 1 exception may apply


�Steps for 4A analysis


�Always looking to these 2 justifications


�More similar to RAS but not exactly the same, unclear what standard is (but probably a slightly higher standard)


�SIA under Gant is MORE limited than search pursuant to the automobile exception.


�Auto exception requires PC and then entire car is in play.


�SIA under Gant requires reason to believe and then passenger compartment (at least) – Gant did not expressly overrule Belton on trunk (but not 100% clear)


�A Terry stop is a brief investigative stop and must be supported by reasonable articulable suspicion that criminal activity is afoot.


�A Terry frisk must be supported by RAS that suspect is armed and dangerous.


�Once the officer is conducting a pat down frisk, the officer may seize anything that they plainly feel. 


�Possible extensions of Wardlow:


Pivoting and turning away from police?


Turning a corner?


Crossing the street?


Must the movement be quick?


Is evasion of police virtually anything other than walking toward police?


�


�Have to be able to articulate the specific reasons why a  specific crime is afoot.


�Must be RAS they are armed and dangerous to do a patdown (different then regular Terry stop)


�Can search a whole group of people without individualized suspicion.


� Is there a special need? (Separate from traditional law enforcement?)


 If there is a special need, the reasonableness of the search is determined by balancing test:


 Intrusion on individual


Gov interest


And Effectiveness


What if there is no special need?


Then you must look to traditional 4A analysis: need a warrant or warrant exception to justify intrusion.


�Step 5: What remedy follows? ER?


�Who can assert the ER?


Rakas: no standing unless D has REP -personal 4A rt


�Fruit of the poisonous tree


How does this interact with standing


Attenuation, independent source, inevitable discovery


�Is this an exception to the ER? (K&A, impeachment)


�Rationales for application of ER:


Judicial integrity


Deterrence


�Other is judicial integrity to protect the judiciary


If there is a constitutional violation, 


�Spectrum of Proof: RAS (Terry) -> (PC (Arrest/Warr) -> POE (motions) -> C&CE (civil) -> BRD (conviction at trial)


�Incentive for police to search without PC, evidence can be used against someone in that car (not driver)


�To arrest Olson in GF’s house, they have to have warrant for his arrest and warrant to enter GF’s house.


�Looking through blinds from outside is considered a search that violates the 4A. If blinds are closed, person has reasonable expectation of privacy that is invaded when police open it to look through it.


�Violating owner’s right, not the current occupants (Carter) who are just there temporarily and not overnight. 


�No reasonable expectation of privacy in HOME if business is short-term.


�If there is no good basis to stop the car, passenger can challenge seizure (fixes problem from Rakas)


Rule: you are seized, whether driver or passenger; we analyze personal 4A rights in context of traffic stop


�“The fact that evidence is uncovered as a result of an arbitrary traffic stop would still be admissible against any passengers would be a powerful incentive to run the kind of “roving patrols” that would still violate the driver’s 4A right.” 


�2 Rationales: Deterrence of police misconduct and judicial integrity


�3 things to look out for:


Attenuation


Independent source


Inevitable discovery


�You cannot argue we had PC, so we would have eventually gotten the warrant. (this argument would eviscerate 4A entirely)


�D is intellectually disabled, argument that he was taken advantage of by police.


�Would they have found the body, but-for Williams’ statement?


�Court looks at what police were doing to find the body. 


�If he was in custody these 5 days, it would not have been excluded. 


�This should be exception because there is attenuation based on the bench warrant; it was an intervening circumstance. 


�Strieff can lead to racial profiling in areas where people are more likely to have a bench warrant.


�Police can stop you without any justification (illegally), find out there is a bench warrant, then arrest and do a SIA. 


�If they search before finding out there is a bench warrant, it is inadmissible. 


�Rule: You can challenge a warrant if there are deliberate misinterpretations or a reckless disregard for the truth


�Only exclude evidence when police can be deterred from misconduct by excluding evidence in certain scenarios


�Policy tends to go to including more evidence


�Another exception to the exclusionary rule


�If he says something that contradicts suppressed evidence, that evidence becomes admissible thereafter. 


�Rule: Excluded evidence can be used to impeach





