I. INTRODUCTION 
A contract is “[a] promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.” (Rest. 1)

Contract formation requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.”

· Rest. § 3: “A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances.”

Elements of a contract: Agreement in fact, Agreement as written, Set of rights and duties created by 1 and 2

Policies:

· protects expectations that arise from making of agreements for the future exchange of various types of performance. 

· Enforce obligations created by individual persons; enforce voluntary obligations assumed by private agreement

Theories:
· Formalist Approach – set of universal rules distilled from decided case (Willistonian period)

· Legal Realism – rejects neutral principles, fact-specific, “situation sense”, no legal objectivity

· Economic Approach – Judge Posner – efficiency

· courts should not refuse to enforce agreements because they are unfair or unconscionable

· Relational Scholars – good faith and fair dealing

II. EXISTENCE OF AN ENFORCEABLE CONTRACT 
A. Traditional Contract Formation: Mutual Assent & Consideration 

1. Manifestation of Mutual Assent 

a. Intention to be Bound (objective v. subjective evidence)
· Standard: What a reasonable person in the position of the parties would have thought it meant. Secret intent does not matter.
· Subjective standard would be an evidentiary nightmare and unfair to parties who are not on notice; creates predictability and reassurance, creates an incentive to be more cautious. Restatement also rejects a subjective approach.
· There is a duty to read contract prior to signing so long as person has capacity to understand
· Exception: when duty has been exploited to force people into unfair deals
· Exception: fraud, mistake, or duress
· Objective evidence:
· Jokes? Still, review credibility and nature of parties/relationship, disparity in bargaining power 
Lucy v. Zehmer – (held land-purchase contract was valid despite the seller’s contention that he was only joking while having drinks at a bar due to past dealings between parties). 

Leonard v. Pepsico – (held no contract to sell a harrier jet plane worth 23mn even though the defendant had advertised the plane as available for “pepsi points” because court found that no RP would interpret the advertisement as having been seriously intended). Commercial was not a definite offer because it reserved details in the catalogue and did not explain the necessary steps to accept the offer. 

Ray (court enforced contract with specs b/c businessowner signed contract referencing specs – this was objective evidence of assent and a RP in the position of the buyer would have thought it meant a manifestation of assent).  
b. Offer and Acceptance 

“The manifestation of mutual assent to an exchange ordinarily takes the form of an offer … by one party followed by an acceptance by the other…”

Offer: An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. (Rest. 24). It is a direct, complete proposal that a contract be entered into. An offer invites assent to conclude the bargain. 
· The offeror is the “Master of the Offer”. The offer creates a “power of acceptance” that may be terminated. 
· Offer v. Preliminary Negotiations / Advertisements / solicitation of an offer (Rest. 26)

· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

· Advertisements –generally not offers 
· Policy: Ads are addressed to many people – logistically it would not make sense. 

· Exception: Invites acceptance in clear, definite, express, and unconditional language with no further action or communication needed. 

· Exception: If seller is ‘bait and switch’ or deceptive; court may treat ad as an offer or subject seller to liability under unfair trade practice or other consumer protection statues. 

· Quotes – usually a statement of a price and typically not an offer – however to confirm need to review: 1. Completeness of terms, number of persons to whom a communication is addressed. 
· Invitation of bids or offers
Lonergan (held ad and subsequent correspondence sent on form letter advising to act soon not an offer)

Acceptance “a manifestation of assent to the original terms made by the offeree in a manner invited or required by the offer.” (Rest. 50)

· Terminating offeree’s power of acceptance
· Death or incapacity of offeror/offeree §48
· Rejection by offeree §38
· Lapse of time (as specified in offer or if silent, a reasonable time) §41
· Reasonable time = question of fact, depending on totality of circumstances
· Direct negotiations – does not ordinarily last longer than conversation
· Mail – extended by at least normal time for transmission
· Speculative transactions – brief b/c extended risk
· Counter-offer by offeree (including Qualified/Conditional “Acceptance”) §39
· “proposes a substituted bargain differing from original offer” 
· Do not confuse this with an acceptance with proposal for modification
· Revocation by the offeror §42-43
· Direct Manifestation or
· “any clear manifestation of unwillingness to enter into proposed bargain”

·  Indirect inconsistent action (+ notice)
· Definite action inconsistent with intent to enter into contract and offeree acquires reliable information to that effect. 
Exception: Option Contracts:

The only way to discharge an option contract for the parties is to make another agreement with consideration or establish grounds for terminating the power of acceptance.  

Normile (held amendment of original offer to buy property constituted a counteroffer and had effect of rejection; Also, original offer was revoked because D sold property to another (inconsistent action) and P rec’d notice – “you snooze you lose” prior to acceptance.)

** Acceptance with Modification Request is an acceptance with another contract.
** Inquiry re: possibility of different terms – mere inquiries are not counteroffers; can be an acceptance. 
Option Contracts
Rest. 25 – an option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer
Multiple Acceptances could lead to a breach of contract claim. Specific performance may not be feasible in both cases, would lead to monetary damages. 

Timing & the “Mailbox Rule

· Default Rule (when contracts are silent)
· Acceptances are effective upon dispatch
· Rejections effective upon receipt
· Change of Heart
· Rejection, then Acceptance sent (RACEHORSE) – whichever is received first is in effect
· Acceptance, then Rejection – Acceptance is valid, unless 1. rejection gets there first and 2. offeror relied on rejection. 
· Uniform Electronic Transactions Act
· Electronic record is sent when it enters a system, properly addressed, to a system outside of sender’s control.
· Is received when it enters a system the recipient has designated or uses to receive records of the type sent and is in a form capable of being processed by that system. 
· Received even if no one is aware of its arrival. 
· Option Contracts Exception
Majority Approach: Acceptance is effective upon RECEIPT, because option contracts already protect the offeree.

Minority Approach: Acceptance still upon dispatch. Because the mailbox rule is so widely known parties are presumed to have contracted with reference to that rule unless stated otherwise. 

i. Bilateral Contracts – involve an exchange of promises or reciprocal commitments
A bilateral contract is a contract in which both parties exchange promises to perform. One party's promise serves as consideration for the promise of the other. As a result, each party is an obligor on that party's own promise and an obligee on the other's promise.

ii. Unilateral Contracts – a contract where performance is based on the wish, will, or pleasure of one of the parties. Rendering of requested performance serves as both consideration and acceptance. 
A unilateral contract is a contract created by an offer than can only be accepted by performance.
Traditional C/L rule (harsh): revokable at any time prior completion of invited performance. Policy: favors clear rules
· Especially unfair for actions where performance takes time

· Suitable for actions that are speculative in nature (bonus program)

· Ambiguous offers (bilateral or unilateral) – mitigates C/L rule

· When in doubt, the offeree can accept either by promising to perform or by rendering the performance. The beginning of the invited performance is an acceptance by performance. 

· Downside for offeree: if you begin performance it is an acceptance and the offeree is bound to finish. This is not the case for a strict unilateral contract. 

· Option contract is created by partial performance or tender (Rest.)

· Makes offer irrevocable when other person begins performance for a reasonable time. It does not mean it is accepted.

Modern Approach 
· Restatement 45: Starting invited performance creates an “option” in favor of the offeree. 
· b/c offeror has made a “subsidiary promise, necessarily implied” to hold offer open

· This protects the offeree’s reliance

· Commencing Performance v. Substantial Performance:

· Some courts hold the offer can be revoked unless there is substantial performance 

· Caveat: Offeror could explicitly reserve the right to revocation (e.g. for changing economic times)

· Mere Preparation v. Performance 

· Argue both ways – review nature of conduct, how it is related to what needs to be performed, whether the actions benefit the offeror in any way

· If it is beginning performance it would trigger Rest. 45

Courts can also use unilateral contracts to enforce liability – not just avoid liability. 

Cook (held agent accepted unilateral contract and was due bonus through substantial performance – i.e. earning commissions and staying at firm until year-end)
c. Indefiniteness/Incomplete & Postponed Bargaining (Walker, Quake) KCP 77-98 

Rest. §§ 27, 33, 34, 204; UCC §§ 2-204, 2-305 

· A contract requires that parties assent to all material terms with reasonable certainty. 

· Contract terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy (Rest 33)

· Essential elements can vary by contract. Typically include, at minimum,: Parties, Subject Matter of Transaction, Possibility Quantity and Price. 

· Certainty/Definiteness: measured from the perspective of an independent third party (a court). A court would need to review an agreement and find a breach and appropriate remedy. Some courts can add information, though they do not wish to. 

Postponed or Incomplete Bargaining: The Agreement to Agree
· Common Law Approach – All essential elements must be defined. 
Resistant to validating a contract where parties fail to specify or agree on a specific price or method for computation. Especially when they could have. 

· Contracts require all essential elements or else there is no contract.

· Courts are split, obviously. Some courts will come up with contract price. 

· Walker  - agreement to agree on price not a contract. Option for Lease extension did not contain price or definite method of computation; instead “rental will be fixed as agreed and reflected by the comparative business conditions”. Thus, court found no mutual assent since essential term was missing. Leases are simple and rental price is a main element. 
	Policy Considerations for court not coming up with a reasonable price (Walker)
	PC in favor of courts drafting price

	business stability (encourages negotiation up front), ambiguity could give power to landlord and place a burden on courts with + litigation. Courts do not like writing contracts; their job is to enforce contracts. If courts start re-writing essential terms, then it becomes harder to ascertain mutual assent. 


	When one party made the contract purposely ambiguous – who had control of contract terms?

When one party has better bargaining power

When one party (tenant) considered the clause as consideration and relied upon it

**Depending on the context or the case it could be either side that stands more to lose.** 

(ex: Restaurants make investments, develop reputation in that area) Lessee has a lot to lose and can be exploited. 

Example: Cassinari, P, tenant sought damages for wrongful eviction because original lease contained a renewal option to be on the same T&C, but at monthly rental TBD. Court upheld tenant’s claim because “clause for renewal constitutes part of the consideration for the original lease”. So here it was proper for the court to come up with an amount.




Modern Approach for Commercial Transactions (UCC)
· When a transaction involves the sale of goods, the UCC applies.

· Agreement can omit price and quantity and the court will enforce that contract. 

· The presumption is that courts have to enforce contracts. If courts have to imply a price they will. 

· UCC: gap fillers apply where parties to an otherwise enforceable contract have not agreed about a term (mode, place, & time of delivery; time and place for payment; quantity; price of goods). 

· An open price term will not necessarily prevent enforcement. The court may enforce if it finds the parties intended to be bound.
· If parties fail to agree on a price, the court may enforce a “reasonable price” or

· If one party has the power to fix price, he must do so in good faith. 

Formal Contract Contemplated

· Rest. §27: Existence of Contract where Written Memorial is Contemplated
· Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

· Analysis  - essential elements and intent to be bound? 
1. Review the letter of intent or written memorial. Does it have all essential terms or a method to determine them? 

2. If yes, then examine if parties’ intended to be bound right away or only after formal document was executed.. For evidence of intent you can look at the letter, context of transaction, and business practice. 
Remember, a letter of intent can be binding, not binding, or an agreement to negotiate in good faith. They can carry weight in the industry but may not be given legal effect. 
Quake Construction: 
· Quake sent a letter of intent (specifies price, timeline, and that project was awarded) and including a reservation of rights to cancel the letter if parties could not agree on a fully executed subcontract agreement. 

· Court found essential terms were there; however, the intent to be bound was ambiguous. 
· Concurrence: cancellation clause can imply intention to be bound or that the parties did not intend to be bound until they entered into a formal agreement. 
· If the parties intended to be bound, the final contract only needs to be substantially based on the letter. 
Contracting to Bargain in Good Faith
1. each may regard himself as not bound until everything is in formal writing

2. each party may feel that a formal document is only a formality and is not a requisite to a binding agreement

3. principals have “carried the deal” as far as they can and that they are also relying on their agents to complete the process of agreement. The principals are likely to consider themselves morally free to withdraw if and when it should appear the second team of bargainers have raise da substantial issue on which they are unable to agree. 

When the true state of mind of the parties is #3, the court should regard them as bound by a contract to bargain in good faith. However, if good faith bargaining should fail to yield a complete agreement, then each party should be free to withdraw. 

A number of courts have recognized the concept of a contract to bargain in good faith. 

Pennzoil/Texaco Case: Getty issued a press release of a merger however at the same time they pursued a better offer elsewhere and ended up selling all shares to another company. Jury found for the P.
2. Consideration 
· Bilateral contracts: both parties are promises and promisors

· Unliteral contract: there is only one promisor and promise 

a. Definition (Hammer, Pennsy) KCP 101-115, Rest. §§ 71-81 

Traditional Approach

“Consideration consists of a benefit to the promisor or a detriment to the promisee.”

Hammer

At a family gathering, uncle tells nephew: “If you refrain from drinking, using tobacco, swearing, and playing cards or billiards for money until age 21, I will pay you $5,000.”  Nephew performs. Court found consideration because nephew suffered a DETRIMENT – he waived an existing legal right / limited his legal freedom.  Showing a benefit to the uncle is a bit more far-fetched. This is a unilateral contract so there is only one promisor and one promise. 
Modern Approach
Consideration consists of a benefit to the promisor or a detriment to the promisee AND
Consideration must actually be bargained for as the exchange for the promise.

·  “The detriment incurred must be the “quid pro quo”, or the “price” of the promise, and the inducement for which it was made . . .”

· benefit/detriment induced promise, i.e., is what promisor sought to get with promise

Restatement follows modern approach: 

(1) To constitute consideration,  performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the  promisor in exchange for her promise and given by the promisee in exchange for that promise.

Remember: most of the time both approaches will yield the same result.
Pennsy – court found evidence of a bilateral contract and consideration
Promise 1: Pennsy to American: I will take Aggrite off your hands and will come and take it 

Promise 2: American to Pennsy: I will give you Aggrite for free if you assume the risk of disposal costs (here there was better evidence that assuming disposal costs would induce American to give Aggrite for free. )

Notes

· Some courts treat the presence of consideration as a question of law; others treat it as a question of fact

· Modern Approach incorporates the Holmesian test of “reciprocal conventional inducement, each for each other” Each party’s promise and resulting performance induced the corresponding promise and performance by the other party. 

· Restatement agrees that actual negotiation is not required. Performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise. Comment B in §71 adopts the Holmesian test. 

The Functions Performed by Legal Formalities

· Evidentiary function – evidentiary security

· Cautionary: cautionary or deterrent acting as a check against inconsiderate action. Induces the circumspective frame of mind appropriate in pledging one’s future.

· Channeling: serves to mark or signalize the enforceable promise.

· They are all interrelated – one promotes the other.

Promissory Notes and Seals

Promissory note w/ recital of consideration would probably have no better luck with a modern judge

*sealed promissory notes will have a varying effect, depending on jdx. Some states have abolished it altogether, others reduced its effect to a mere presumption of consideration.
UCC abolished the significant of seals

Restatement doesn’t abolish but notes it can have effect where common law is not displaced by statues weakening its effect. 

Contract v. Conditional Gift
If the promisor merely intends to make a gift to the promise upon the performance of a condition, the promise is gratuitous, and the satisfaction of the condition is not consideration for a contract. 
· Executed gift – surest way to guarantee a gift is giving the gift now

· Testamentary Gift (will) – assumes sufficient assets remain after payment of debts

· Gift in trust – can give it now while you have it

b. Application (Dougherty, Batsakis (BSP), Dohrman, Plowman, Durbin) KCP 115-147 

“Sham” or “nominal” consideration
A mere pretense of bargain does not suffice, as where there is a false recital of consideration or purported consideration is merely nominal.

Generally, courts not concerned with adequacy of consideration… but . . .

· § 71, cmt. b: “a mere pretense of bargain does not suffice” (e.g., false recital or nominal consideration)

· § 79, cmt. d: “Disparity in value [may indicate] that the purported consideration was not in fact bargained for but was a mere formality or pretense.  Such a sham or ‘nominal’ consideration does not satisfy the requirement of § 71 . . .”

§ 79, cmt. e: “gross inadequacy” may signal issues with fraud, mistake, duress, undue influence, etc

Doughetery – Aunt visits boy and promises to give him $3000 via a promissory note.  Used form which contained the words “For Value Received” in recital. conditional gift even though the promissory note said “value received”. 
Recital of consideration is not enough. You need actual evidence of recital. 
Batsakis – B agreed to loan D 500K in Greek drachmas and signed a note saying she would pay him back USD 2K. D contended it was worth $25 but trial court found it was worth $750. Court held that even though there was a disparity in values, this was sufficient consideration (not a sham) due to the political situation and potential increased worth of that $ at the time. *Motivations of parties are important* Courts generally will not evaluate if there was sufficient consideration. 
Notes

Gross inadequacy however may be relevant to determine if there was fraud, mistake, lack of capacity duress, or undue influence.

Courts still “police” bargains of this sort when consideration was grossly inadequate

Policy reasons why donative promises are not enforced

These are frequently made and often go unperformed

Enforcement seems unnecessary where the promise has not been substantially relied on

Administrative concerns – how should the law review it?

Rest. 79: Adequacy of Consideration

If the requirement of consideration is met, there is no additional requirement of

(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

(b) equivalence in the values exchanged…

*this only comes into play for odd scenarios where it is difficult to establish a benefit or detriment. For example, modern courts might say it is immaterial what consideration was worth because it was provided to induce the action. How should we know how people value things?

Plowman (P) v. Indian Refining Co. - 1937

· At-will Employees sued Employer for breach of contract when they stopped receiving pension. 

· Letter stated pension checks were “in recognition of many years of faithful service”. Employees had to pick up check at office.

· Held NO consideration – past consideration is no consideration. “Detriment” of going to office not consideration because promise of pension was not meant to induce their trips.

· However, if employees had an employment contract – would be easier to show benefit or detriment was bargained for. 

Notes
Past love and respect, affection for another or a desire to do justice could is not consideration. However, where bargained-for consideration is present, the fact that the promisor may have had some other motive or inducement for making the promise will not of itself defeat the agreement.

The power of agents to bind their principals
Agency is a consensual relationship in which one person, the agent, agrees to act on behalf of and subject to the control of another person, the principal. 

Agency relationship is usually created by contract.

Actual authority, then principal is bound by agents actions in the same way as if the principal had engaged in the actions himself. An agent has actual authority to take actions designated in the principal’s manifestations (express authority) and implied in the principal’s manifestations (implied authority). An agent also has authority to perform acts necessary or incidental to achieving the principal’s objectives. 

Apparent Authority: Even in the absence of actual authority however a principal may be legally bound by the actions of its agent if the principal has done or said something that leads the other party reasonably to believe that the agent does indeed have actual authority to do the act in question..

Agency via Ratification:  Finally if an agent has no authority at all but the principal later approves it then there is an agency relationship by virtue of ratification. Effective ratification requires knowledge of all material facts.

Grossly Inadequate Consideration
· On rare occasion courts will refuse to enforce agreements due to no consideration or grossly inadequate consideration. 

· Rest. 79 – cmmt e: gross inadequacy of consideration may be relevant to the application of other doctrines, such as fraud, mistake, lack of capacity, duress, or undue influence. 

Dohrmann v. Swaney – Grossly Inadequate Consideration + Power Imbalance Tips Scales
· Dr. attempted to swindle a widow to receiving $5.5mn

· Consideration: changing his sons middle names “to carry on her legacy”

· No requirement that sons keep middle name for life; consideration is illusory; enforcing obligation is a legal impossibility
· Where the amount of consideration is so grossly inadequate as to shock the conscience of the court, the contract will fail. Evidence of gross inadequacy has been considered by some as tantamount to fraud, whether actual or constructive; particularly where the inadequacy is accompanied by other inequitable or unconscionable features (here: alzheimers, age, education; and her long-term attorney was never consulted). 
Newmann v. Snell’s Bk. V. Hunter: whre court refused to enforce a widow’s promise to pay the debt of her deceased husband in exchange for the bank’s surrender of his promissory note when the note would not have been collectible anyway because the estate was insolvent. 

Illusory promises – Rest. 77 – comment 1: 
· a promise, even if bargained for, will not serve as consideration if it is illusory – if it makes performance entirely optional with the promisor. 

· One basis for being illusory is when the agreement is “at will” i.e. the promisor reserves the right to terminate the agreement with the promise at any time without any period of notice to the promise. 
· Note, that even a slight restriction on the ability to escape the contract can be enough to avoid illusoriness (e.g. allowed cancellation within a 5-day window. 

Pre-Existing Duty Rule – Rest 73

Agreeing to do something that you already had to do cannot serve as consideration. Party who agrees only to do what that party already was legally obligated to do has given no consideration.

Marshall Durbin Food Corp. v. Baker – Consideration supplied by performance
Court found enforceable unilateral contract because President of company stayed and so received bonus. 

The presence of an illusory promise and even the recital of consideration does not destroy the possibility of a contract. Instead it may create unilateral contract and the promisor who made the illusory promise can accept it by performance. 

Illusory promise: Agreement stipulated that Mr. Baker would be an employee-at-will. If he can leave at any time, he is not promising to stay. He did not make a promise that would serve as consideration. So here there was no bilateral contract i.e. a mutual exchange of promises. 

Notes
1. Some courts hold where a recital of consideration it creates a rebuttable presumption that consideration actually existed. 

2. To renegotiate you have to add more consideration. 

Hypo:

Taxi driver picks you up for $50 (you agree). He takes you to a sketchy area and then says he will take you to that place for an extra $40. 

Second contract was not enforceable because the taxi driver was not promising anything. He already promised to take you to the hotel in the first contract.

· You are Rowlf’s agent/attorney. He is under contract with the muppet show for three more years at 40k per episode. He calls you and asks you to renegotiate his deal for more money now that he is a big star.

· How can you get Rowlf more money for doing the show without violating the pre-existing duty rule? In order to make changing salary enforceable Rowlf has to be giving something. 

B. Contract Formation in the Sale of Goods and e-commerce 

1. Contract Formation Under Article 2 of the UCC 

a. Mutual Assent Under the UCC 

Goals: The UCC must be liberally construed and applied to promote the following policies:

1. to simply, clarify, and modernize the law governing commercial transactions

2. to permit the continued expansion of commercial practices through custom, usage, and agreement of parties and

3. to make uniform the law among varied jurisdictions’

Article 2 only applies to transactions in goods. It also does not repeal any statute regulating sales to consumer or other special buyers.

Also applies to consumer-merchant, merchant-merchant, and consumer-consumer contracts. 

Goods: means all things which are moveable. Also includes unborn young of animals, crops, and other things attached to realty. Goods must be both existing and identified before an interest can pass. Goods which are not existing are “future goods”. 

· not real estate, services, leasing goods, and intellectual property. 

Sale: consists in the passing of title from the seller to the buyer for a price.

Merchant: a person that deals in goods of the kind or otherwise by his occupation holds himself out as having particularized knowledge or skill. Ex: a lawyer buying fish tackle is not a merchant.

· Policy: assumes transactions between professionals in each field require special and clear rules. 

· Good Faith for merchants, means: honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade. 

Contract for sale includes both a present sale of goods and a contract to sell goods at a future time. 

Present sale – sale which is accomplished by the making of the contract. 

Goods are conforming when they are in accordance with the obligations in the contract. 

2-204 Contract Formation in General
1. A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties (like mutual performance) which recognizes the existence of a contract.

2. an agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

2. even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving appropriate remedy.  

§ 2-205. Firm Offers

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

2-206 Offer and Acceptance in Formation of Contract

Unless otherwise unambiguously indicated by the language 

1. an offer shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. Any reasonable manner of acceptance works unless the offeror made it quite clear that it would not be acceptable. 

2. and order or offer to buy goods for prompt or current shipment requires that the seller promises to ship the goods promptly. However a shipment of non-conforming goods is not an acceptance if the seller reasonably notifies the buyer that it was offered only as an accommodation. 

3. Where beginning performance is a reasonable way to accept, there is in fact no acceptance unless the offeror is reasonably notified of the performance.  (reasonable time). 

Cmmt 1: any reasonable matter of acceptance is fine unless the offeror has made it quite clear that it will not be acceptable. Intended to remain flexible with new technolgoy
Cmmt 3: the beginning of performance by an offeree can be effective as acceptance so as to bind the offeror only if followed within a reasonable time by notice to the offeror. Such a beginning of performance must unambiguously express the offeree’s intention. Notice is still required for the protection of both parties. 

UCC is to be supplemented by principles of law and equity incl. the law merchant and law relative to capacity to contract, principal and agent, estoppels, fraud, misrepresentation duress, coercion, mistake, bankruptcy, etc.

b. “Battle of the Forms” (Princess Cruises, Brown Machine, Paul Gottlieb) 

Remember, under Traditional Common Law Rules the acceptance has to be a *mirror image* of the offer. If it is not the spitting image it is a counteroffer and a rejection. 

Some modern courts may not apply the mirror image rule with great rigidity, however if terms materially differ then they will uphold the mirror image rule. 

If performance, then there is a contract based on the last communication per the *last shot* rule. 

UCC § 2-207 Additional Terms in Acceptance or Confirmation
Designed to overcome unfairness in the traditional approach / really favors the offeror
. 
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon unless acceptance is expressly made conditional on assent to the additional or different terms.

Cmmt 1: intended to deal with oral contracts which are memorialized after and purchase order and acceptance forms with boilerplate terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

•
(a) the offer expressly limits acceptance to the terms of the offer;

•
(b) they materially alter it; or

•
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
(2) Rewrite in Positive Terms: For a proposed term to be part of the contract, all four requirements must be satisfied:

1. Contract must be between merchants (a person who deals in goods of the kind involved in the transaction, or who otherwise, by occupation, holds himself out as having knowledge or skill peculiar to the practices or goods involved. 
2. Term does not materially alter the contract. Materiality interpreted in light of circumstances and industry. E.g. warranty or availability of usual remedies for breach. 
3. Offeror did not expressly limit terms of the offer

4. No objection was sent in a reasonable time. 
Additional/Different Terms: Three Approaches
· Cmm’t 3 approach:  treat § 2-207(2) as applying to additional and different terms the same.

· Literalist approach:  “different” terms cannot become part of the contract without separate offeror assent. They drop out altogether. 
· “knockout” approach:  “different” terms found on each of the forms will be knocked out and either no term on the issue or UCC gap filler controls

Knockout rule: conflicting terms cancel each other out and resulting gap is filled by default terms from the UCC
Policy: it favors neither the offer nor the acceptance where terms disagree.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. ( *Knockout Rule
Cmmt 4: Examples of typical clauses which would normally “materially alter” the contract and so result in surprise or hardship without express awareness by the party are:

· A clause negating standard warranties like merchantability or fitness
· A clause guaranteeing 90% or 100% deliveries (cannery) / where industry allows greater leeway
· A clause reserving to the seller the power cancel upon the buyer’s failure to meet any invoice when due
· A clause requiring that complaints be made in a time materially shorter than customary or reasonable

Examples that involve no element of unreasonable surprise and which therefore are to be incorporated in the contract unless notice of objection is seasonably given are:

· A clause setting forth/enlarging upon seller’s exemption due to supervening causes beyond his control

· Fixing a reasonable time for complaints within customary limits

· Providing for inspection by sub-purchaser

· Interest on overdue invoices 

· Limiting right of rejection for defects which fall within customary trade tolerances

· Or otherwise limiting remedy in a reasonable matter

Predominant Purpose Test (UCC can only be used if the predominant purpose of the transaction was for goods).

4th circuit factors: 1. The language of the contract, 2. The nature of the business of the supplier, and 3. The intrinsic worth of the materials. 

Jannush v. Naffziger

· P, offered to sell concession stand (Festival Foods) to Ds. 

· Sale was mostly assets – so UCC applied.

Princess Cruises

· Buyer: Princess Cruises; Seller: GE (ship repair services)

· UCC can only be used if the predominant purpose of the transaction was for goods. Here it was for services.

· The fourth circuit deemed the following factors significant: 1. The language of the contract, 2. The nature of the business of the supplier, and 3. The intrinsic worth of the materials. 

· Since it was for services, common law applied, and we used the mirror / last shot rule. Princess accepted the Final Price Quotation by giving GE permission to proceed with the repair and maintenance services, by not objecting to the confirmatory letter sent by GE, and by paying the amount set forth in the final price. 

Brown Machine v. Hercules
Purchase for a Trim Press – goods; involves the sale of goods so UCC applies. Also, both are merchants. 

Hercules sent a Purchase Order, which was an offer  with rejection of additional terms: The purchase order provided that acceptance of the order expressly limited the terms of the contract to the terms of the purchase order. The purchase order did not contain an indemnity provision. 

Quotation not an offer: In this case Hercules could not have reasonably believed that Brown Machine’s quotation was intended to be an offer, but rather an offer to enter negotiations for the trim press. 

When is an acceptance expressly conditional?
· If the acceptance uses very clear language indicating that the offeree’s assent is expressly conditional on the offeror’s agreement to the terms of the offeree’s document, then the acceptance will be treated as expressly conditional, even if the language is essentially boilerplate. 

· The language must be very clear. 
· Unclear: “subject to the following terms and conditions”; “subject to all of the terms and conditions on the face and reverse side hereof, including arbitration, all of which are accepted by buyer” 

· Conduct alone cannot amount to assent to an expressly conditional acceptance. What constitutes effective assent to a counter-offer expressed in the form of a “conditional acceptance?”
Paul Gottlieb – Materiality (Surprise & Hardship) Question
Gottlieb could not foresee the greater extent of its potential liability in medical devices. So removal of the limitation of liability clause would be a surprise resulting in substantial economic hardship
in determining whether a term constitutes a material alteration, courts have placed the burden of proof on the party seeking the term’s exclusion
Some courts have removed hardship from the analysis and look solely for surprise.

Some courts look at surprise only.

Judge Posner, Union Carbide: what is expectable, hence unsurprising is okay; what is unexpected, hence surprising is not. Hardship is a consequence, not a criterion. You cannot walk away from a contract that you can fairly be deemed to have agreed to, merely because performance turns out to be a hardship for you.

U.C.C. § 2-207 & the Battle of the Forms - Sketch
Facts: Buyer sends Order to Seller. Seller replies with its own Acknowledgment. Assume that Acknowledgment contains additional or different terms.

Preliminary issues:

1. Does U.C.C. govern transaction? We will assume it does.

2. Is Buyer’s Order form an “offer”? We will assume it is, so consider the Order as the offer and the Buyer as the offeror. The Seller’s Acknowledgment is the potential acceptance.

Sketch of Analysis

1. Is contract formed despite differing terms in Order & Acknowledgment? (§2-207(1))

a. Is offeree’s Acknowledgment…

i. “definite …. expression of acceptance”

ii. “seasonable expression of acceptance”

b. Does offeree’s Acknowledgment expressly make acceptance conditional on offeror’s assent to additional/different terms “Acknowledgment”?

2. If there is a contract under §2-207(1), what are the terms? (§2-207(2))

a. If either party is not a merchant, offeror’s terms control and additional or different terms in the acceptance are just mere proposals to modify the contract.

i. If (and only if) offeror affirmatively assents to a specific additional or different term in the acceptance, then it becomes part of the contract.

b. If both parties are merchants, additional or different1 terms in the acceptance are not included in the contract if:

i. Offer expressly limits acceptance to terms of the offer (§2-207(2)(a)); or
ii. Additional terms in acceptance materially alter the offer(§2-207(2)(b)); or
iii. Notification of objection to the additional terms by offeror is given within reasonable time (§2-207(2)(c)).

Unless, the offeror affirmatively assents to those terms in the acceptance

3. If parties do not have a contract under §2-207(1), but a contract is created by conduct (i.e., performance), what are the terms of the contract? U.C.C. § 2-207(3)

a. Terms on which the writings of the parties agree.

b. Any term not found in both documents is “knocked-out” and does not become part of the contract; rather it is replaced by U.C.C. “gap filler” or another implied term.

1 Since §2-207(2) just refers to “additional” terms, courts in different states follow various approaches in dealing with “different” terms in the acceptance. Although we will use the approach followed by California courts, you should be aware that there are two approaches followed by courts in other states: (i) different terms in the acceptance drop out altogether or (ii) different terms in  the acceptance are knocked out of the deal along with the offer’s conflicting terms (i.e., so either there will be no term on that U.C.C. “gap filler” or another implied term will control).



Another Situation Covered by 2-207 – Verbal Contract
· Buyer and Seller reach a verbal contract.  Seller then sends a written confirmation to Buyer of the oral contract that contains different or additional terms than those agreed to over the phone. 

·  What do we do with those additional terms included in the confirmation?  

· §§ 2-207(1) (K based on writings) &  2-207(3) (K based on contract) irrelevant here because there is a contract based on oral communication. 
· § 2-207(2) determines which terms are present

· Treat oral contract as the offer and the written confirmation as the purported acceptance.. 
Lawyering Issues - the effect of Additional and Different Terms 

Well-Counseled Buyer – would include in its order (offer) a provision requiring seller’s acceptance of all buyer’s terms and objecting in advance to any and all different and additional terms. 

Well-Counseled Seller will respond with an acceptance form that is expressly conditional on the buyer’s assent to all seller’s terms. 
Here there is no K.
2. Electronic and “Layered” Contracting (DeFontes, Long) KCP 195-221 
Shrinkwrap: A standard form indicating additional terms and conditions to a contract for the sale of goods that is included by the merchant in the product's packaging. Typically, the buyer may accept the terms by keeping the goods or reject the terms by returning the goods for a refund within a reasonable period of time.

Clickwrap: An online agreement whose terms and conditions are presented to the consumer and the consumer must manifest assent to the terms by clicking an acceptance button.
Browsewrap: An online agreement whose terms and conditions are available to a consumer by clicking on a hyperlink, but the consumer does not have to specifically manifest acceptance of the terms.

“Layered Contracting Theory” – while some contracts are formed and their terms are fully defined at a single point in time, many transactions involve a rolling or layered process. 

Majority View – Seller is the Master of the Offer
Contract formation occurs when consumer accepts the full terms after receiving a reasonable opportunity to refuse them.
Seller has burden to show the buyer accepted the seller’s terms after delivery. The crucial question in this case is whether defendants reasonably invited acceptance by making clear in the T&C how to accept and how to reject the offer. 
1. By accepting defendant’s product the consumer was accepting T&C (manifested assent) and 

· Many courts enforcing approve-or-return agreements cite language informing the consumer of a specific period after which he or she will have accepted the terms. 

2. The consumer could reject T&C by returning the product. 

· Many cases cite disclaimers advising consumers of their right to reject the terms (if you do not agree to T&C, promptly return*)
ProCD: UCC 2-207 NA for shrinkwrap terms because it was meant for “battle of the forms” not in cases with one form.  

A vendor, as master of the offer, may invite acceptance by conduct and may propose limitations on the kind of conduct that constitute acceptance. A buyer may accept by performing the acts the vendor proposes to treat as acceptance.

· There, shrinkwrap terms explicitly stated: “If you do not agree to terms and conditions, promptly return…*

Hill: when a merchant delivers a product that includes additional terms and conditions, but expressly provides the consumer the right to either accept those terms or return the product for a refund within a reasonable time, a consumer who retains the goods beyond that period may be bound by the contract.

Defontes v. Dell

· Although the UCC historically assumed the buyer as offeror and seller as offeree, Modern Trend puts power of acceptance in hands of buyer after receiving goods with shrinkwrap terms. 

· Court found no K because terms were incomplete. They did not show the buyer how to accept or reject. 
· shrinkwrap terms did not state that the purchaser could reject the terms by returning the computer, but instead said the customer could return the computer if not satisfied with it. 
Policy: practical considerations. It is unreasonable to expect a seller to apprise a consumer of every term and condition at the moment of making a purchase. contracting through standard forms is efficient and socially desirable. In the modern market it is common for payment to precede delivery. Offers predictability for manufacturers; sellers
Critique: lack of consent, does not provide a buyer reasonable opportunity to become aware of invisible terms.
Minority View – Klocek v. Gateway

· Buyer/Customer is the master of the offer. Offer is made when customer places the order and that offer is accepted when it takes credit card information and ships the product. 

· Under this reasoning shrinkwrap terms are merely proposals for additions to an already formed contract. For consumer-merchant transactions those terms are not added if They are not expressly assented to or They materially alter the contract. 

· Requires express consent by the customer. 

Policy: contract law is based on mutual assent. Gives too much power to vendors to dictate terms.  It is not unreasonable for a vendor to clearly communicate to buyer at time of sale either complete terms or that vendor will propose additional terms as a condition. 
Critique: there is a risk that purchaser might lose the right to cancel sale / inspect product within the period of time specified by the vendor for return of the product. On the other hand, she might still be able to return it under general provisions of the UCC.

Does the UCC apply to software? Unclear. Most courts have dealt with issue by applying UCC or indicated result would be the same even if common law is applied

Browsewrap Agreements 
· Browsewrap agreements do not require the user to manifest assent to the terms and conditions expressly – a party instead gives his assent simply by using the website. 

· Because no affirmative action is required to agree, the validity of the browsewrap contract depends on whether the user has actual or constructive knowledge of terms and conditions. 
· If there is no actual notice, the terms need to be reasonably conspicuous + something more to capture the user’s attention and secure assent. This can be a textual notice warning users to “review terms”. 
· Placement [how close to “action’ buttons; do you have to scroll]

· Color, Size

· Textual notice advising consumers that continued of a website will constitute consumer's agreement to be bound by terms.

Policy: reasonably conspicuous notice of the insistence of contract terms and unambiguous manifestation of assent to those terms by consumers are essential if electronic bargaining is to have integrity and credibility. 
Long v. Provide Commerce Inc.

checkout flow is laid out “ ‘in such a manner that it tended to conceal the fact that [placing an order] was an express acceptance of [Provide's] rules and regulations.’

Scholars suggest the following requirements should be met:

1. user is provided with adequate notice of existence of proposed terms

2. user has a meaningful opportunity to review terms

3. user is provided with adequate notice that taking a specified action manifest asset to the terms.

4. the user takes the action specified in the latter notice. 

It is desirable, but we do not have consumer studies that demonstrate that average consumers underrated what terms and being accepted. Preemptive rules in favor of vendors who do not forcefully draw purchaser’s attention to terms disadvantageous to them should be rejected. The burden of showing agreement to details of a contract of adhesion is on the vendors it is the vendor who designs the website and puts into it terms favoring itself. 
What to do?

· Nothing (bad for business?)

· The “stalking” banner

· Hybrid Browse/Click wrap – message near the action button. It is not clickwrap because it would pop up, you scroll and click yes. 

· Nicosia v. Amazon (E.D.N.Y. 2015) 

· Fteja v. Facebook, Inc. (S.D.N.Y. 2012) 

[image: image1.png]Place your order

By placing your order, you agree to Amazon's
privacy notice and conditions of use.
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Modification
Traditional Rule: Per Pre-Existing Duty Rule, K cannot be modified unless there is additional consideration. 
· Policy Concerns (Alaska Packers): Efficient allocation of resources, Prevent coercive modifications or holdups/ illusory contractual protections
· Some courts cling onto the pre-existing duty rule

· Consideration provides evidence that a modification took place, though even a small amount can satisfy.
EXCEPTIONS TO REQUIREMENT FOR CONSIDERATION 
Modern Restatement Approach – two exceptions (Rest. 89)
1. No consideration needed if Modification is valid if fair and equitable in view of unanticipated circumstance. 

· E.g. truckload of manure is dumped on Fozzie’s truck
2. Promissory Estoppel

· Promise modifying a duty is binding if justice requires enforcement due to a Material change of position in reliance
· Simply to perform as originally promised might constituted such reliance
UCC Approach – no consideration required, but policed by good faith, fair dealing, and duress

one-sided modifications easily enforced for ease of commercial transactions. 
More liberal b/c no consideration required; polices coercive modification via Good Faith, Fair Dealing, and Duress

· Modification requires NO consideration to be binding; MAY require evidence in writing (NOM clause)

· [M]odifications … must meet the test of good faith… The effective use of bad faith to escape performance on the original contract terms is barred, and the extortion of a “modification” without legitimate commercial reason is ineffective

· “good faith” between merchants or as against merchants includes “observance of reasonable commercial standards of fair dealing in the trade”

· Economic Duress: Some courts require affected party protest. 
Kelsey-Hayes Co. v. Galtaco

· P needed component parts from supplier to satisfy customer K; had no reasonable alternative – contacted other suppliers and it would injure its business reputation. P was on a short deadline and couldn’t find another supplier; forced to pay 30% price increase x2.

· Court found modification invalid b/c economic duress; they protested 
· Some courts require coerced buyer to protest 

Other Approaches
Mutual Release/Recission: Schwartzreic: employee hired as a designer told employer another firm offered him a higher salary. The parties tore up their old contract and replaced it with a new one. New K could be upheld as product of a “mutual recission” followed by a new and valid contract
· Restatement: when recission and new contract are simultaneous, such a rationale is “fictitious”
Nevertheless – might be justified as a case in which coercion was absent, circumstances changed unexpectedly, and employee justifiably relied on the promise of a raise.
No Oral Modification (NOM) Clauses

Traditional C/L:  often unenforceable. Parties are always free to amend K.

UCC NOM clauses are enforceable. Modification/Recission cannot be done orally UNLESS – between merchants form must be signed separately by other party.

· But some courts and UCC say you can orally waive a NOM clause (voluntary relinquishment of a known right)

· To waive under UCC you have to reasonably notify other party and that party must not have change position; lead to potential injustice.

· Actual performance can also waive a NOM clause or no-waiver clause

· PER doesn’t apply to modifications of an agreement 

UCC § 2-209(5) –Retraction of Waivers

· Party is free to retract waiver by reasonably notifying the other party  unless that would lead to an unjust result based on a change in position.
Notes
1. Good Faith as a limitation on modification under Article 2
a. Obligation of good faith serves as a bar to “extortion” of a modifying agreement without legitimate commercial reason. 

b. Threatening a Breach: inference of bad faith arising when a breach is threatened may be rebutted by a showing that party threating not to perform did honestly believe it had a legal defense to the duty of performance. 

c. Some courts require changed circumstances also be unforseeable 

2. Protest of a bad faith modification
a. UCC good faith bind both parties. Buyer cannot act with secret intention to never pay. Party agreeing to an assertedly coerced modification has a good faith duty to make plain that it is acting under protest so that other party will not be deceived as to its intention eventually to resist enforcement or seek duress. 

MODIFICATIONS AND STATUTE OF FRAUDS

1. Requirements of the Statute of Frauds must be satisfied if the contract as modified is within its provisions.

a. Many courts hold that modifications must be in writing whenever contract was within scope of SOF originally and remains within statute after the change.
b. However under UCC some courts allow non-quantity/price modifications to be oral b/c UCC 2-201 only requires a memorandum to specify the quantity and price. 
2. Reliance and oral modifications
a. Although an attempt at modification or recission  can still operate as a waiver. 
b. Posner held seller could establish “waiver” of the clause requiring modifications to be in writing if it could show that it detrimentally relied on the buyer’s indication that later delivery would be accepted. 
a. . 
ii. Cases generally support that NOM clause may be waived by oral agreement to that effect or by some combination of words and conduct that in the circumstances evidences the parties’ willingness to dispense with tis protection and that reliance will prevent retraction of waiver. 
3. NOM clause and no-waiver clause can be overcome by actual performance. 
a. Combined effect of merger clause and NOM clause is to ensure that in the future any dispute will be resolved on basis of writing and only the wriing. 
b. Modern courts will look at fraud and nondisclosure, implied obligations of good faith and fair dealing, estoppel, unconscionability. 
4. Modification Through Settlement: “Full Payment” Check Question
a. Debtor resists payment; offer payment for less on a check that says “payment in full” (settle now without a lawsuit)
i. Traditional legal effect for unliquidated amounts: discharges any remaining obligation
ii. Liquidated, undisputed claims: not been binding under creditor, traditionally
iii. Modern Developments: Creditor 
iv. Traditional C/L: cashing check = acceptance
v. UCC: cashing a full payment check, even with a reservation of right to collect on the full amount, still constitutes an accord and satisfaction, barring creditor from collecting the unpaid balances, unless the creditor can establish a ground for avoiding the accord and satisfaction such as duress.  
Hypo -  UCC § 2-209
· Fozzie bought Kermit’s green car, agreeing to make payments to Kermit of $500 /month for 60 months. Contract has a NOM clause.

· 6 months later, Fozzie asked Kermit if Kermit would be willing to take $300/month for the next 90 months rather than insist on the remaining 54 $500  payments.  

· Kermit orally agreed; for a year accepts $300 payments. 

· Kermit later changed his mind and demanded that Fozzie go back to making $500/month payments until balance is paid off.

Here parties did not amend agreement because there is no writing; Agreement could only be amended with a writing

Waiver = effective for THAT YEAR ; But after the year, you can revert back to the agreement.

Alaska Packers’ Association
Ps agreed to fish for D in AK. While en route they asked for $100 more or else they wouldn’t perform. Later D didn’t pay them the additional amount. P sued b/c there was insufficient consideration. Since the modification request was for the EXACT SERVICES, there was no consideration.

Notes
· Modification of Employment Contracts

· Modern example: union went on strike when company was financially vulnerable (despite no-strike clause in K); pre-existing duty rule upheld “to prevent coercive modifications. 
· Employee Manual Changes

· Employer’s promises via manual and then later promulgates a new version, abrogating earlier promises
· Is revision one-sided modification and does it require fresh consideration?
· Some courts hold them invalid for lack of consideration
· Others say continued employment serves as consideration for modification
· Finally others allow modification without consideration but with certain restrictions (i.e. change needs to occur within a reasonable time, with reasonable notice, and without interfering with vested benefits). 
ALTERNATIVE MEANS OF CONTRACT FORMATION: PROMISSORY ESTOPPEL
Promise-enforcement based on reliance; “unbargained-for reliance”; generally, a substitute for consideration where there is a conditional promise.
A “promise” is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made. The actions here are a manifestation of an intention to act. Requirement:
· Clear, specific language of commitment (General or vague promises will not do it). 
· Express vs. Implied promises (Harvey v. Dow)
Promissory Estoppel Elements 
1. A promise (clear, specific language of commitment; can be express or implied). 
a. Most courts hold it can be express or implied

b. Some courts hold it must be an express, clear promise
c. Not an expression of intention, prediction, or opinion. 

2. Reasonable and Foreseeable Reliance Promisor should reasonably expect to induce action or forbearance (reasonable and foreseeable reliance)

a. Reliance: Was reliance reasonable at all and was the manner and degree of reliance reasonable? 

b. Foreseeability is an objective Test: Foreseeable from a RP in the shoes of the promisor. 
c. Question of fact

3. Actual Reliance Promise does induce such action or forbearance (injurious/detrimental reliance on the promise) 
4. Detrimental Reliance/ Injustice can be avoided only by enforcement of the promise.  
a. degree of injustice is important. 
b. Even a change in position is sufficient (doesn’t always require expenditure of funds
c. Policy: Scholars argue injustice should play a role in distributive justice; especially when there is a power imbalance. 
Remedies
“A promise binding under this section is a contract, and full-scale enforcement by normal remedies is often appropriate.  But the same factors which bear on whether any relief should be granted also bear on the character and extent of the remedy.  In particular, relief may sometimes be limited to restitution or to damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.”

Equitable relief is more flexible under this doctrine because it allows for partial relief, specific performance, or full performance. 
In traditional contract law the promise is always enforce in full. 

While some courts require EXPRESS promise, other courts are more willing to relax the requirements when plaintiff is only seeking partial damages from detrimental reliance.

Factors to consider
· Reasonableness or Foreseeability of the promise’s reliance

· Definite and substantial character in relation to the remedy sought

· Formality with which the promise was made

· Extent to which the evidentiary, cautionary, deterrent, and channeling functions of form are met by commercial setting or otherwise

· The extent to which such other policies as the enforcement of bargains and prevention of unjust enrichment are relevant. 

· Sophistication of parties (don’t use the word sophistication) – Do parties have sufficient experience and access to information/resources that they understand the risks and consequences of the transaction? 

· Assurances made during negotiations sometimes give rise to a duty to bargain in good faith. 

Guidance to Protect Your Client

· Don’t overpromise
· Expressly disavow making a promise through repeated letters. 
Promises in Familial Settings

Kirksey v. Kirskey – Early Common Law Approach – intra-family dispute

· P, wife of defendant’s brother was a widow with several children D had land and wrote to her “if you will come down and see me, I will let you have a place to raise your family”. He gave her a place and a house for two years then kicked her out. 

· Held defendant’s promise was a mere gratuity

Harvey v. Dow (her parents)

· Held her parents made a legit promise not through express words/vague statements, but consistent, specific actions like letting her build a house on the land and even helping to build it. 
Promises in a Commercial Context

Katz v. Danny Dare, Inc. 

· Employee claim pension payments from former employer who induced him to retire by taking 13 months to negotiate a pension. Company stopped paying him after he found a part-time job. 
· Likely No K because no consideration (he was an at-will employee so company had the right to fire him at any time… employee didn’t give up a legal right.
· To push for consideration: employer didn’t’ want to fire him so having him quit was actually a benefit and that was induced.
·  Promissory estoppel applied. Though arguably not a detriment ($ is good); all you need is a change in position. 
Hayes v. Plantations Steel Co.  
Haye’s retirement could not constitute consideration because he announced this decision before company promised him pension payments.
OPTION CONTRACTS 
Limiting Offeror’s Power to Revoke 

Option Contract: Restricts and offeror’s ability to revoke an offer for the agreed-upon period of time. 

Purpose: allows time for the optionee to consider the deal; investigate feasibility
Three/Four Approaches to Create an Option Contract
Traditional Approach requires

1. Promise to hold an offer open for a period of time and
2. Consideration from the optionee to form the option contract itself.
Modern Approach

1. Promise to hold an offer open for a period of time and
2. Allowed for nominal consideration so long as it was actually paid. Accepted because it is difficult to value options and they are socially desirable to facilitate business transactions.

Restatement / Minority Approach – more formal, but less consideration.
Formality allows for recital of consideratoin

1. Offer must be in writing and signed by the offeror 
a. Proposes an exchange on fair terms within a reasonable time

2. Recital consideration is enough. It does not have to be paid. 

a. Some courts reason the recital of consideration gives rise to an implied promise to pay
OR Partial Performance under a unilateral contract (Rest. 45)
Berryman 
· Landowner wanted to invalidate an option contract for lack of consideration. It was invalidated under the traditional and modern approach because there was recital consideration ($10) that wasn’t paid. 

· Also held his time and effort recruiting investors was invalid consideration because it wasn’t bargained for. The landowner only wanted $. 

· No promissory estoppel as well b/c these actions weren’t foreseeable.

Example of good consideration:

Talbott –option contract to purchase stock.  P personally obtained valuable contracts for the company, paid off a mortgage and pulled company out 
Exceptions for Option Contracts

Mailbox Rule: 

1. Option contract can be an exception to the deposited acceptance rule. 

· Restatement:  notification that the option has been exercised must be received by the offeror before the stated time limit. 

· However some courts say the mailbox rule is so widely known that the parties should be presumed to have contracted with reference to that rule unless stated otherwise.

How to Terminate Power of Acceptance: 

· Power of acceptance is not terminated by rejection or counter-offer, by revocation or by death or incapacity of the offeror. 
· To discharge an option the parties would need to make another binding agreement, ostensibly with new consideration on both sides
· or establish other ground for termination of power of acceptance. 

PRE-ACCEPTANCE RELIANCE / PRE-CONTRACTUAL LIABILITY VIA PROMISSORY ESTOPPEL – Requires “Substantial Reliance”
An offer may also become irrevocable if there is promissory estoppel (rest. 90) or pre-acceptance reliance
Policy: to avoid the substantial hardship or injustice that would result. 

Majority Approach (Drennan & Star Paving – CA Supreme Copurt)
Finds an implied/subsidiary promise when a subcontractor supplies a price to a general contractor because they rely on it. Restatement follows this approach. 
· Rest. 45 cmmt b: If the main offer includes a subsidiary promise, necessarily implied, that if part of the requested performance.

The subsidiary promise serves to preclude the injustice that would result if the offer could be revoked after the offeree had acted in detrimental reliance thereon. Reasonable reliance resulting in a foreseeable prejudicial change in position affords a compelling basis also for implying a subsidiary promise not to revoke an offer for a bilateral contract.

· Rest. 87: an offeree may in some cases reasonably and detrimentally rely on an offer that she has not yet accepted.

Limitations to Drennan Rule:

1. if D’s bid had expressly stated or clearly implied that it was revocable at any time before acceptance. 

a. However not always true – b/c in one case specs said offers needed to stay open for 120 days and offer with small print on reverse side said they had 15 days.

2. inequitable conduct by the GC may preclude the use of promissory estoppel. Bid Shopping: practice of trying to find another subcontractor who will do the work cheaper while continuing to claim the original bidder is bound and Bid Chopping: attempt to renegotiate with the bidder. 

Critique to Drennan Rule: unduly favors the general contractor who is typically the more powerful economic party. 
Minority Approach: Requires an express promise. mere use by a general contractor of a subcontractor’s bid does not constitute acceptance of that bid, so the subcontractors offer is revocable at any time.  Firm acceptance needed to form a binding contract. (see James Baird Co. where GC could not recoup from SC who incorrectly estimated price). Promissory estoppel also does not apply because there is no express promise. 
Pop’s Cones Inc. 

· Court found Pops, froyo franchisee relied on promises to strike a deal “we are 95% there” and non-rewed their lease at another location due to many assurances – “death by a thousand pillow hits”. 
§ 2-205. Firm Offers Renders some offers irrevocable despite the absence of any consideration.
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by offeror.

Requirements

Offer to buy or sell “goods”

by a “merchant” 
· A merchant is a person who deals in goods of the kind involved in the transaction or who otherwise by occupation holds himself out as having knowledge or skill in regard to the practices or goods involved in the transaction           
in a “signed” “writing” (U.C.C. § 1-201(37), (43))

That gives an assurance to offeree that it’ll  be held open

If assurance is contained on a form supplied by offeree, offeror must sign the assurance separately

Effect: Offeror can’t revoke offer (even w/o consideration) 
· For time stated -  up to 3 months
· If no time stated, for reasonable time up to 3 months 

As a Merchant you can extend in two ways. 

1. you make a new firm offer after three months have passed. 

2. enter into an option agreement (you can still rely on all those theories in the context of the sale of goods).

Creates a period of irrevocability: a “reasonable time” but not more than three months UNLESS consideration has been given or the firm offer is extended through a renewal. This protects against the inadvertent signing of a firm offer. 

RESTITUTION / UNJUST ENRICHMENT
Equitable principle finding that a person who is unjustly enriched (cause of action) at the expense of another is subject to liability in restitution (remedy). Where a person performs services for another which are known to and accepted by the latter, the law implies a promise to pay for those services.
Restitution aims to restore damages when it would be unjust for the recipient to retain what was received without paying for it. 

Contract Implied in Fact is a Form of An Enforceable Contract; based on a tacit promise

Where a person performs services at another’s request or WITH HIS KNOWLEDGE + UNDER CIRCUMSTANCES FAIRLY RAISING THE PRESUMPTION THAT THE PARTIES UNDERSTOOD AND INTENDED THAT COMPENSATION BE PAID. 

Contract Implied in Law / Quasi Contract is not an Enforceable Contract; it is based on a legal fiction / obligation created by law. 

The fiction was adopted to provide a remedy where one party was unjustly enriched where that party received a benefit under circumstances that made it unjust to retain it without giving compensation.

Contract Implied in Law or Quasi-Contracts
· Not a real “contract”: an “obligation imposed by the law without regard to either party’s expressions of assent …”

· Party receiving benefit never made promise to pay

· “…where a person performs services for another which are known to and accepted by the latter, the law implies a promise to pay for those services.”

· Older terms used to describe an action for unjust enrichment & its remedy of restitution.

Don’t confuse this with an Implied in Fact Contract: when a person requests another to perform services for him or to transfer property to him, the law will infer a bargain to pay.

Elements for a cause of action for a quasi contract
· Plaintiff has conferred a benefit on the defendant.

· Beware of gratuitous services – there is no claim if the provider didn’t have the intent to charge. State of mind is  Q of fact. 
· Must distinguish from a gift or mere benefit of society. 
· Defendant has knowledge of the benefit and has accepted or retained the benefit conferred.

· Circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it.

There is no liability in restitution for an unrequested benefit voluntarily conferred, unless the circumstances of the transaction justify the claimant's intervention in the absence of contract.”

· Restitution denied if…

· Defendant refused

· Exceptions: incompetent; could not consent b/c of youth or mental impairment
· Plaintiff didn’t intend to be compensated 

· Plaintiff is an officious intermeddler or a volunteer  – cannot be a forced exchange 
· Valid contract says otherwise
· Plaintiff neglects an opportunity to contract (confers a benefit then tries to work out a deal later). 
· Most common cases involve emergencies where life or property are at imminent risk

Protection of Life

· A person who performs, supplies, or obtains professional services required for the protection of another's life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.

· By contrast, the benefit conferred in an emergency by a nonprofessional rescuer does not create a liability in restitution on the part of the person rescued. 
· Policy: Incentivize professional intervention in emergencies. But do not financially incentivize “good Samaritans” who may otherwise not be compelled to act. It is also easier to value professional services. 
· Unjust enrichment measured by reasonable charge for the services in question.

Pelo: Court found Pelo liable for restitution despite involuntarily receiving medical services. Contract theory likely wouldn’t work in this case due to lack of consent/mutual assent or duress. 

Protection of another’s property 
· A person who takes effective action to protect another's property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.

· Property broadly defined; includes IP and 

· Rule is broader than above because it is easier to value property than human life. 
· UE measured by the loss avoided or by a reasonable charge for the services provided, whichever is less.

· Courts are more skeptical in reviewing these claims than for life. 

· seeks to avoid making an owner pay for something he either does not want or does not value at the provider's cost. Older cases limit recovery to those “in privity” with the owner. 
· Do not incentivize inappropriate intervention. 
Posner Method
· In certain situations transaction costs to enter into a contract are high because the need is immediate and there is not enough time.

Had transaction costs not been prohibitive (i.e., if costs of a voluntary bargain had been low)…

Would parties have reached an agreement?

What terms would the parties have agreed to?

Violinist Hypo: Although the violinist playing outside conferred a benefit on me he did so OFFICIOUSLY; i.e. he conferred an unbargained-for-benefit in circumstances where the costs of a voluntary bargain would have been low. 

Illustrations (Gratuities not subject to restitution)
1. A's invention was formerly protected by patent, but the patent has expired. B makes commercial use of A's invention, realizing substantial profits. B is not liable to A in restitution. 

2. Improvements to A's property increase the market value of B's adjoining land. B sells and realizes substantial additional proceeds as the result of A's expenditure. B is not liable to A in restitution

Illustrations (Restitution for protecting property of another)
1. Owner's car is stolen, damaged, and abandoned by the thief. The car is later found by the police, who direct Garage to tow and store it. Despite appropriate efforts, 10 months pass before Owner is identified by the police. In the interim, Insurer pays Owner's claim for theft loss and takes an assignment of title. Discovering the whereabouts of the car, Insurer reclaims possession. Absent a statute defining Garage's rights in these circumstances, Garage has a claim in restitution against Insurer for its reasonable and customary charges for towing and 10 months' storage, not exceeding the car's value. 

2. Owner's boat breaks from its mooring and drifts across the lake where Claimant finds it, severely damaged and in danger of sinking. Claimant makes repairs necessary to keep the vessel afloat and advertises for the owner, then stores it in his barn when no owner comes forward. Owner discovers the boat two years later and retakes it, refusing to pay for storage or repairs. Claimant is entitled to restitution from Owner for the reasonable value of both items, not exceeding the present value of the boat. 

4. Farmer dies, leaving only two days' supply of feed for the animals in his barn. No relatives are available to take charge of Farmer's affairs, and three weeks pass before the court appoints an administrator of Farmer's Estate. Dealer furnishes the feed consumed by Farmer's animals during this period, then seeks payment from Estate. Dealer has a claim in restitution against Estate for the value of the feed. 

Commerce Partnership v. Equity Contracting Co.
· Subcontractor who could not recover from GC that went bankrupt sued building owner. Sub could not claim restitution because building owner may have already paid the GC in full. Sub had to prove two things to recover:
· 1. That the subcontracted had exhausted all remedies against the general contractor and still remained unpaid and 2. That the owner had not given consideration to any person for the improvements furnished by the subcontractor.

Notes
· General Contractors and Subcontractors This court held A subcontractor may recover in restitution from an owner when the owner has not paid the general contractor for the work performed and the subcontractor has exhausted its remedies against the general contractor. This principle has also been extended to claims by a sub-subcontractor against a general contractor.

· Lessors: courts commonly deny recovery on the ground that the owner has not been unjustly enriched, where there has been no showing that the owner needed or wanted the improvements contracted for by the tenants. Some courts however will allow recovery if such a showing can be made.

How to avoid?
· For some liens –can request that the contractor sign a “lien waiver” upon payment. 
PROMISSORY RESTITUTION (UNJUST ENRICHMENT + A SUBSEQUENT PROMISE)
General Rule: Past Consideration and Moral Obligation are insufficient to make a K unenforceable. Moral obligations based solely on gratitude or sentiment do not support a subsequent promise. 

However, A subsequent promise shows the act was valued and that if there was opportunity to negotiate a contract may have been formed. Shows there was a clear benefit.  
Exceptions to Past Consideration (Moral Obligation)
“[T]here must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise.  The cases of debt barred by the statute of limitations, of debts incurred by infants, of debts of bankrupts, are generally put in for illustration of the rule.  Express promises founded on such preexisting equitable obligations may be enforced. . . There was originally a quid pro quo . . . They are not promises to pay something for nothing…but the voluntary revival or creation of obligation which before existed
· Rest. § 82:  A promise to pay a pre-existing debt (legal obligation) is enforceable even if barred by the statute of limitations.

· Most states require it to be in writing. 
· Rest. § 83:  An express promise to pay debts previously discharged in bankruptcy.

· Must be discharged prior to promise being made
· Express promise required because bankruptcy is more serious than SOL
· Rest. § 85:  promise to perform an antecedent contract, previously voidable by promisor [checkbook]
· e.g., obligations of minors affirmed expressly or by failure to disaffirm within a reasonable time after majority; contracts entered into while lacking capacity; contracts induced by fraud after fraud discovered 

· One of the parties is legally entitled to void a contract but party decides to stay performing under the contract - that promise to stay (even though you don't have to) is a promise not supported by consideration and not always enforceable
· A, an infant, promises B to pay him $100 in consideration of a bike. The bike is worth $60. When he comes of age he promises again to pay him $40 for the bike. A is bound to pay the $40. 
Mills v. Wyman

· Court held subsequent promise to pay for adult son’s medical expenses need not be enforced b/c the dad himself did not receive a benefit.

· This would change if it was a minor who incurred necessary expenses. 

Material Benefit Rule

Generally you would argue both unjust enrichment AND material benefit; however courts are hesitant to find unjust enrichment for heroic acts (because they are doing them without the intention to be compensated).
· If a person receives a material benefit from another, a subsequent promise to compensate the other for rendering such benefit is enforceable.

· Not all courts have adopted this rule.

· If the receipt of the material benefit alone is not enough to give rise to a right of recovery, why does the additional fact of the subsequent promise justify imposing an obligation?

Restatement – Promise for Benefit Received (Rest. 86)
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
· (2) A promise is not binding …

· (a) if 1. the promisee conferred the benefit as a gift or 1. for other reasons the promisor has not been unjustly enriched; or

· (b) to the extent that its value is disproportionate to the benefit.
Enforcement of promises to pay for a benefit can rest on past consideration or the moral obligation of the promisor. 
Restatement 86 Cmmt D:
“The law of restitution in the absence of promise severely limits recovery for necessaries furnished to a person under disability and for emergency services.  A subsequent promise in such a case may remove doubt as to the reality of the benefit and as to its value, and may negate any danger of imposition or false claim.  A positive showing that payment was expected is not then required; an intention to make a gift must be shown to defeat restitution.”

· Once a subsequent promise is made there is a presumption that there was an intent to be repaid.  So, to defeat this presumption the P would have to establish the person who conferred the benefit had an intent to make the gift. 
Cmmt F
“By virtue of the policy enforcing bargains, the enrichment of one party as a result of an unequal exchange is not regarded as unjust, and this Section has no application to a promise to pay or perform more or to accept less than is called for by a preexisting bargain between the same parties.”

( A promise to pay an additional sum for an existing obligation (e.g., under a contract) is not enforceable.
Webb v. McGowin
· Hypo A lends money to B who later dies. B’s widow promises to pay the debt.

Assuming that B's widow is not liable for that debt.  
· If you could show that the widow had materially benefitted from that loan – then you may be able to show it's enforceable under this rule.  
· But setting that aside – the fact that the husband was the borrower, the widow's promise might not be enforceable, if you cannot establish that the widow received a benefit from the loan. 
[image: image3.png]Fancy Hypo l‘

® A saw B, a friend of hers, at another table in a
fancy restaurant and asked the waiter to send a
bottle of champagne to B “with her compliments.”
B enjoyed the bottle and later came over to A and
said, “That was lovely of you, but I insist on paying
you for the champagne. Really, I promise to pay
you back.” Is B’s promise to pay A for the

champagne enforceable?




Friend later on, doesn't want to pay. And you are trying to enforce that promise. Would it be enforceable? 
· Promissory restitution – with the material benefit rule 
· Promise? Yes 
· Benefit conferred? Yes – she got a bottle of champagne 
· A had an intent to confer a gift – and that intent to confer a gift, will defeat the promissory restitution claim. A had gratuitous intent. 

Policy: 

· Restitution is denied in cases to protect person who have had benefits thrust upon them, to guard against false claims, stale claims, claims already litigated, and the lake. 
· A subsequent promise removes the reason for the denial of relief

Other Factors
Facts such as the definite and substantial character of the benefit received, formality in the making of the promise, part performance of the promise, reliance on the promise, or the probability of such reliance may be relevant to show that no imposition results from enforcement.

Promise to correct a mistake: sometimes someone mistakenly confers a benefit and the person who received that benefit cannot afford restitution. When this happen restitution is denied to avoid prejudice to the recipient. If there is a subsequent promise the usual protection is not needed and restitution can be granted.
· Illustration: A is employed by B to repair a vacant house and by mistake he repairs another house. If that homeowner promises top ay A then he is entitled to restitution. 
Remedies, again
Where the value of the benefit is uncertain
A promise which is excessive may sometimes be enforced to the actual value of the benefit
STATUTE OF FRAUDS: General Principles: Scope and Application 



Purposes
Consideration furnishes a substantive rather than a formal basis for the enforcement of a promise. 

Four principal functions of legal formality

1. Evidentiary – to provide evidence of the existence and terms of the contract

2. Cautionary – to guard the promisor against ill-considered action

3. Deterrent – to discourage transactions of doubtful utility

4. Channeling – or signalizing function – to distinguish a particular type of transaction from other types and from tentative or exploratory expressions of intention. Formality is not essential to consideration nor does formality supply consideration. 

Primary Purpose is evidentiary. Cautionary purpose – (suretyship and marriage). Channeling purpose for land contracts because it creates a climate where parties regard their agreements as tentative until there is a signed writing.
Analysis
1. Is the contract “within” the statue?

2. Is the statute of frauds satisfied? i.e. is there some sort of written statement of its terms AND signed by the defendant (party to be charged)?
3. Are there other factors such as performance or reliance by the P which might invoke an exception?

Comments
· There can be overlap. All you need is to satisfy one to have the limitation in place. Some states impose even more limitations.

· Consequences of Non-Compliance:
· Generally, a contract subject to a statute of frauds is unenforceable if the requirements of the statue aren’t satisfied. 

· However, it doesn’t bar the remedy of RESTITUTION. 

· Also, if there is part performance or other action in reliance (promissory estoppel) the effect is in SOME situations to make the contract fully enforceable; in others to make certain remedies available.

· Even if no such rule applies, the circumstances may be such that JUSTICE requires enforcement of the promise. (estoppel; reliance)

TYPES OF CONTRACTS WITHIN STATUTE

MY LEGS
Marriage (made in consideration of marriage)

· Breach of promise to marry historically was valid

· Mutual promises to marry have consistently been held not to fall in this statute.

· To apply, the promise must be an ACTUAL consideration for the promise to marry and not just a condition of marriage. 

· e.g. marry me and you will get a beach house. Ok. Falls within statute.
· marry me, yes, and then you request a prenup (doesn’t count b/c already agreed)
Year (that cannot be fully performed within one year from time contract is made)

· Courts have been lenient. Standard view is that a contract is NOT subject to the statute of frauds if it is possible to be performed within a year. If the process COULD have taken place within a year, even if unlikely or improbable – it does not apply.

· Contracts of no duration or indefinite duration are not within the statute of frauds; a contract is within the statute only when by the express terms of the contract it cannot be performed in less than one year.

· Do not confuse this with termination, since many contracts can be terminated at any time. It has to be performance
· Lifetime contracts

i. Sometimes employers allege “permanent’ or “lifetime” employment. Most courts hold this does NOT fall within statue because that could very well mean less than one year. It is not express enough. 

ii. Minority of courts say it does fall within statute. 

Land (for the sale of an interest in land)

1. Interests in land – include easements, mortgages and leases more than a year (to fall within statute)

Executor (of administrators of estates to perform obligation of the deceased)

Goods (for sale of goods with total ≥ $500)

Surety (to answer for the debts of another)

· This class is narrower than it seems.

· Promise must be made to the creditor. It is only within statute when the promise was made to the CREDITOR to whom the debt is owed (not just the debtor or someone else)

· Original debt must be in play. Not discharged. Even then the promise not be subject to the statue if the creditor, in return for this promise, discharged the original debtor from his obligation. 

· Doesn’t work when promisor is being selfish. Also inapplicable when promisor is SELF-SERVING. I.e. made the promise primarily for his own economic advantage and not for the debtors well-being. 

Restatement – General Requisites of a Memorandum/Writing
[A] contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

(a) reasonably identifies the subject matter of contract,

(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.

Restatement (second) 133: a memo sufficient to satisfy the statute of frauds need not have been made as a memo of a contract. It can be an entry in a diary or in the minutes of a meeting, communication to or from an agent of the party to be charged, or an informal letter to a third person. It may be sufficient even though it repudiates or cancels the contract or asserts it isn’t’ binding b/c its not in writing. 

· Example: Oral contract formed then informal letter signed but not mailed, or writing stated, “our agreement was oral, therefore it doesn’t bind on me and I shall not carry it out”. 

Requirements for Linking Documents

1. Crabtree (moderate approach): if testimony does not convincingly connect the papers or does not show assent, the judge could find the statute has not been satisfied. The unsigned writing must on its face refer to the same transaction.

2. Restatement (second) is more generous. Sect 132: a memo may consist of several writings if one is signed and the others clearly relate to the same transaction. Cmmt C: even if there is no internal reference or physical connection, the documents may be read together if in the circumstances they clearly relate to the same transaction AND the party to be charged has acquiesced in the contents of the unsigned writing.

3. The more credible the evidence the readier a court will be to combined the writings.

4. Restatement (first): Memorandum does not need to be a writing to establish a contractual relationship i.e. the memo can be a letter that is not sent or an offer or a document that attempts to repudiate contractual liability. 

General Rule: Not all writings need to be signed. The unsigned docs just need to refer to the same transaction.

Some courts impose a higher standard – either all has to be signed OR the signed writings refer to the other docs.

Parol evidence can be considered. To portray the circumstances surrounding the situation to show there was assent. 

Crabtree

· Although first memo in multiyear contract had no signature (it only typed her name), there were subsequent writings initialed by the Executive VP and signed by the controller. Since first memo was prepared by secretary it was unlikely it was fraudulent. 
Signature Requirements
Restatement and UCC are lenient. In non-UCC cases have followed the lead of the UCC
UCC from the get-go was very liberal in terms of what counts as a signature 

Initials, letterhead, any symbol that you use in the ordinary course to make a document official

1. Short memo and signed in crayon is kosher
2. Preprinted wording on memos with corporate logo indicating memos were “from the desk of” could be a signature
3. Electronic signatures cool 
Exceptions to the Statute of Frauds
· Full performance by a party to a contract that cannot be performed within a year (Rest § 130(2)

· “When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties.”

· Exception: when performance is only payment
· If only partial performance, analyze under restitution.
· Reliance when transaction involves an interest in land (Rest. § 129; Beaver v. Brumlow)

· “A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the [SoF] if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.”

· Performance must lead an outsider to ‘naturally and reasonably’ conclude that the contract alleged actually exists.  
· Two key factors:  are taking possession of the property, and making valuable, permanent, and substantial improvements to the property.  Where these two factors coincide, specific performance usually results.” 

Beaver
· Brumlows relied on promise to sell land via oral contract for several years (cashed in retirement, spent 85k in improvements) and obtained specific performance because land is valuable. 
· Question: Does the Doctrine of Part Performance only apply to land?: Where an oral contract is not enforceable under the SoF has been performed to such an extent as to make it inequitable to deny effect, equity may enforce the agreement so long as performance was made in good faith in reliance of a contract AND it unequivocally referred to the agreement. Unequivocally referable: an outsider, knowing all of the circumstance sof a case except fo the claimed oral agreement would naturally and reqsonably conclude that a contract existed regarding the land. 

· Restatement: Rejects the unequivocally referable test. Rest. 129 says all you need is reasonable reliance on the contract and on the continuing assent of the charged party and that the promise has changed his position in such away that injustice can only be avoided by specific enforcement. 
· Cmmt critiques the unequivocal test because it is too mechanical.
Limitation:

a. Most courts have limited the part performance exception to claims for specific performance rather than damages

b. Restatement agrees with this limitation on the part performance doctrine.

c. There is also a part performance exception to the UCC statute of frauds for sale of goods.

· Promissory estoppel (Rest. § 139; Alaska Dem. Party)

· Partial Broader version of Beaver – Doctrine of Part Performance Rule can go here. 
· A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SoF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires. . .
· Alaska – in reliance of two-year contract, Rice moved to AK and resigned MA position. 

Reliance on the promise of a writing – three approaches. 

1. the First Restatement: promissory estoppel available only where defendant has promised to create sufficient writing

2. Restatement (Second): promissory estoppel generally available to overcome statute of frauds

3. Or Rejection of any promissory estoppel exception. 

· Out of these approaches the first protects the evidentiary function of the statue the most.  

Limitations to the Restatement Second (broadest rule)

· Rest. 139: courts still have to consider whether other remedies, such a RESTITUTION might be available and adequate.

· Courts typically will grant a partial remedy – this is not viewed as contravening the statute because the theory of recovery is not enforcement of contract but the prevention of unjust enrichment.

· Rest 375: some state statutes specifically forbid restitutionary recovery. So, for the plaintiff to obtain enforcement in that case it is necessary to demonstrate that from his RELIANCE he suffered injury that will not be compensable by any other means but enforcement. 

· Promissory estoppel and claims for fraud and misrepresentation are similar. They are a species of “fraud. 

Rest. § 139(2):  Factors in determining whether injustice can be avoided only by enforcement of the promise
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

(c) extent to which the terms and making of the promise are established by clear & convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) extent to which action was foreseeable by promisor. 

UCC  2-201. Formal Requirements; Statute of Frauds.

SOF is about providing evidence that a contract existed. Having mistaken price under C/L is likely not fatal. 
(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received. [Merchants’ Exception] Imagine signed acknowledgement was received and 10 days pass. EVEN THOUGH YOU DIDN’T SIGN IT – it is still valid. The recipient also needs to have reason to know of its contents. // Merchant: Factor – how often does X purchase or sell that product? 

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable [Exceptions]

· (a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or [Specially manufactured exception]
· (b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or [Admission Exception]
· (c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606). [Partial Performance / Partial payment] *this serves as pretty good evidence of there being a K. This only works for those good which have been accepted or paid for. 

· Partial Performance” can validate the contract only for those goods which have been accepted or for which payment has been made and accepted. E.g. if only paid for 2 of 10 bikes; contract is only enforceable for those 2 bikes. For the remaining 8 the SOF still precludes enforcement. 

Comments

· The required writing doesn’t need to have all material terms or be precisely stated. It can be written in lead pencil on a scratch pad. The only term that must appear is the quantity term. Again it doesn’t need to be accurately stated but recovery is limited to that amount. 

· It is highly customary to omit price. There is a low risk of perjury because often parties reference price catalogues or price lists. Also, “market” prices constitute a similar check. 

· Three definite and invariable memo requirements: 1. Must evidence a contract for sale of goods. 2. It must be signed by the party to be charged with enforcement – “a word which includes any authentication”. 3. It must specify a quantity.

· Failure to satisfy these req does not render the contract void for all purposes. It merely prevents it from being judicially enforced in favor of a party to the contract. For example a buyer who takes possession of goods per an oral contract is not a trespasser. Nor would a SOF be a defense to a third person who wrongfully indued a party to refuse to perform an oral contract. 

· Lastly, it is not necessary that the writing be delivered to anyone. It doesn’t need to be signed by both parties. 

Notes

1. UCC writing requirements: makes enforcement possible on minimal requirements. 1. Writing must be signed or authenticated (initials; letterhead) 2. Court must be persuaded the writing does “indicate a contract for sale has been made” or that “the offered oral evidence rests on a real transaction”. And 2. The writing must contain a quantity term. 

2. Partial Performance – In permitting enforcement on the basis of payment made and accepted or goods – MOST COURTS HOLD THAT a partial payment for goods is sufficient to validate the contract. 

3. The Admissions Exception:  UCC says if a party admits there was a contract they should not be able to assert the SOF defense.

4. Special Manufacture exception – OJO (oil containment boom allegedly made for BP after oil spill did not come within exception because itw as sold to another buyer without altercation. Must be “specially manufactured” for the buyer and not suitable for sale to others in the ordinary course of seller’s business.

5. Confirmation between merchants – must be “sufficient against the sender” i.e. have the same requirements of being in a writing. HOWEVER – compliance with merchant exception does not necessarily mean a contract has been formed. “the only effect is to take away from the party who fails to answer the defense the burden of persuading the fact-finder that a contract was in fact made orally prior to the record confirmation is unfaceted. 

6. Promissory Estoppel: a majority of courts allow this to operate as an exception. HOWEVER, a minority of courts do not and see that UCC exceptions “displace” any common law exception, including estoppel. 

UCC 2-201 General Requirement

Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable … unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought… 
A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.
Written Memo 

· For writing to satisfy statute it….

· Must evidence a contract for sale of goods; 

· Must be “signed” by (any authentication which identifies) the party to be charged;  & 

· Must specify a quantity.

· What about a “confirmation” sent (for example) from Seller to Buyer, which isn’t signed by Buyer.  Could this writing satisfy SoF against Buyer?  

Merchants Exception
A writing can be enforced against a party who did not sign it if:

· Both parties are “merchants”

· Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other

· Which is signed by the sender and otherwise satisfies the statute as against the sender (i.e., § 2-201(1))

· The recipient has reason to know its contents

· The recipient does not give written notice of objection to it within 10 days of receipt

Remember this exception only goes to the SOF defense, not as to contract formation to begin with. 
Wording the objection
If party receiving a valid confirmation sends a written objection within 10 days, whether it keeps its SoF defense or not depends on the wording of the objection.

· If it disclaims knowledge of the contract (“we’ve never dealt with you; we certainly have no contract”), objecting party preserves SoF defense.

· If objection says, “You got price wrong – it’s $10 not $15”, then it loses SoF defense.  

Manufacturer’s exception
A contract which does not satisfy the writing requirements is enforceable….

· Where the seller has begun to make specially manufactured  goods for the buyer (§ 2-201(3)(a))

· Specially manufactured

· Not suitable for sale to others

· Substantial beginning/commitments

Partial Performance Exception
A contract which does not satisfy the writing requirements  is enforceable….

· Where the seller has begun to make specially manufactured  goods for the buyer (§ 2-201(3)(a))

· Payment has been made and accepted, or goods have been delivered and accepted (§ 2-201(3)(c))

“Partial performance” can validate the contract only for those goods which have been accepted or for which payment has been made and accepted

Admissions exception

A contract which does not satisfy the writing requirements is enforceable….

· Where the seller has begun to make specially manufactured  goods for the buyer (§ 2-201(3)(a))

· Payment has been made and accepted, or goods have been delivered and accepted (§ 2-201(3)(c)

· Where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made (§ 2-201(3)(b)) (recall Jannush case)

Buffaloe v. Hart

· Buffaloe (P) sued Harts for breach of contract over the sale of tobacco barns. He claimed to have purchased them and D claimed they were subject to the SoF under UCC b/c barns were “goods”. 

· P offered to pay $20K for the barns with $5k installations and it was accepted via oral agreement. He relied on that and tried to take out a loan which was denied, made an insurance payment, put out a for sale ad, and rec’d deposits from potential buyers. When he gave Ds the $5k they tore it up and mailed it back to him, saying they sold it to others. The jury found there was a contract.

· Personal check would have been a sufficient writing had it been signed by the Defendant. However, part performance exception from 2-201(3)(c) applies. To qualify the seller must deliver the goods and have them accepted by the buyers. Partial Payment can be accepted.  
· Was payment accepted? You could argue no b/c they didn’t cash it. But it seems that having taken the check and not returning it for a period of time constituted acceptance. You don’t have to cash it for it to be acceptance. 

· If partial payment you could say hes paid for 1.25 barns so we should enforce the contract for two barns (one paid in full and one paid in part) but not for the rest. Another approach would be to see the $5,000 as a deposit for all of them. If that is the approach you take if you see them as a unit then you could enforce the contract to the five.
PRINCIPLES OF INTERPRETATION

Theories
Modified Objective Approach support is fairer than a purely subjective approach because a speaker should expect his words to be understood in accordance with normal usage. Extreme objectivist approach would lead to absurd results. Thus better to have no K in that situation, where no party has the subjective intent.

Interpreting Contracts 101

Goal: Is it clear? If ambiguous, can you ascertain the principal purpose? Here is the pecking order: 

1. Start with the express words of the agreement in light of the contract as a whole.

2. Course of performance (in that contract), history of communications during negotiations

3. Course of dealing (in prior contracts)

4. Then look at contextual evidence. 

Whose Meaning Prevails? Modified Objective Standard (Rest. 201)
1. Mutual subjective understanding of the parties always control (two people who subjectively mean the same thing win)
2. However, if there is a difference in understanding, 
a. And one interpretation is objectively reasonable, that prevails.
b. And both interpretations are reasonable, the person who had reason to know the other’s interpretation loses.
i. Both parties need to show the other should have known his interpretation.
ii. Favors an innocent party
c. And both interpretations are UNREASONABLE -> no contract
Joyner (P) v. Adams 
· Dispute between property owner and lessor over what “developing land” meant. Did it mean building buildings or general work? 
· Court found amended lease, drafted by D, was ambiguous 
· Court held rule construing clause against the drafter was IMPROPERLY APPLIED because both parties were at arms length, underwent negotiations, and were equally sophisticated. 
· Case remanded to ascertain what the parties knew or if they had reason to know of the other’s interpretation. 
· Court will enforce contract in accordance with innocent party’s meaning. 
· On remand, D’s understanding matched commercial real estate trade. 

Rules in Aid of Interpretation
1. Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.

2. A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

3. Unless a different intention is manifested,

1. where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

2. technical terms and words of art are given their technical meaning when used in a transaction within their technical field.

4. Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.

5. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.

Standards of Preference in Interpretation
· Reasonable, lawful, and effective meaning is preferred to the contrary.

· Ascertain primary purpose in light of the circumstances / all writings
· Hierarchy: Express Terms > Course of Performance (in this contract) > Hx of communications during negotiations > Course of Dealings (in prior contracts) > Usage of Trade

· Specific and exact terms > general, vague language. General is also limited by specific. 
· Separately negotiated and or added terms / Handwritten terms > others

· When no agreement the court can supply a reasonable term
· When a series of words are used together, meaning of each word affects the meaning of others.

· Lease prohibits “cats, dogs and primates”.  Can your little brother stay overnight? No 
· General language has widespread meaning, technical language is as per industry. 
Frigaliment (aka the chicken case)
· Court found in favor of D’s interpretation that chickens mean more than just young chicken because the contract referred to the Department of Agriculture and that definition supported the reasonable interpretation. It would also not be economic to sell only young chicken at the price. P’s witness himself did not follow his own practice and took pains to specify that he wanted young chicken. P did not reject 

· Chicken is patently ambiguous. 

· Modern rule is that definitions of terms in regulations and statutes are not determinative of the meaning of such terms in contracts. 

Patent or intrinsic ambiguity: Term is ambiguous on its face. 

Latent or extrinsic ambiguity: Not apparent from the words alone but visible in light of circumstances. In such cases objective evidence is deemed permissible to establish latent ambiguity. Subjective evidence is less accepted. 

Some Maxims of Interpretation

· If two clauses conflict, the more specific acts an exception to the general 

· Clause 10: “No animals may be kept on premises”

· Clause 23: “Tenant’s service dogs shall be kept on leashes when in public areas of the building”

· If two clauses conflict, the more specific acts an exception to the general.

· When a series of words are used together, meaning of each word affects the meaning of others.

· Lease prohibits “cats, dogs and primates”

· Can your little brother stay overnight?

· When specific and general words are connected, general word is limited by the specific one

· S contracts to sell B his farm together with the “cattle, hogs, and other animals.” 

· Is S’s beloved dog Fido included?

· Purpose of the Parties – The principal apparent purpose of the parties is given great weight. If the court can construe a common purpose from the two, that can guide the interpretation of filling of gaps. However if purposes are obscure the court will fall back on the plain meaning. 

· Public interest preferred

· Posner – Best Guess Rule – a court uses commen sense and practical knowledge of business world to reach a commercially efficient result that could have been agreed to. 

· Courts should strive to achieve a just outcome. 

Hierarchy of Interpretation per Rest. And UCC

· Primary purpose of parties

· Start with express words of agreement, trying to interpret them in light of the contract as a whole 

· Course of performance

· History of communications during negotiations

· Course of dealing

· Trade Usage: Aside
· to be binding you have to establish the party is a member of that trade for long enough that you can say they have accepted and adopted that usage. 

· “When one party is not a member of the trade, the other party has to show that the newcomer actually knew about the trade usage or that the usage is so widespread that the court could presume the newcomer had accepted it”

· BNS too “inexperienced”; new to trade

· Frigaliment did not show terms was well-established and or that use was widespread…

· Negotiations between parties

· Course of performance 

· Course of dealing 

· Trade usage 

· Transactional Context & Market Factors

· reasonable construction should be preferred over one that is unreasonable…

Some scholars argue that firms prefer a strict formalistic approach rather than a contextual one. 

Restatement 206: Interpretation against the drafter *use carefully*
When one party drafts a contract he is more likely to protect his own interest, so any ambiguity should be resolved in the other parties favor. This is especially true for adhesion contracts, where there is limited negotiating ability. *its operation depends on the positions of the parties as they appear in litigation. For example if both parties are very experienced – this rule may not be applied. 

· *Careful*

· Some courts say this should only be applied in contract of adhesion and should not be applied where there is equal bargaining power.

· Also, make sure the party is SOLELY responsible for the language in question. 

· Also, the rule should be used only when other means of interpretation cannot resolve an ambiguity. 

Adhesion Contracts
· Generally 3 factors seem significant:

· Use of a standard form

· Inequality of bargaining power

· Party writing form is a repeat player; knows more about applicable law & circumstances

· Difficult to infer mutual assent
· Absence of choice other than to accept or reject the contract/take it or leave it.

· Scholar: normally involve a drafting party who participates in numerous transactions and the adhering party’s principal obligation is the payment of money. 

· Scholar: should be presumptively enforceable due to the allocation of power and freedom between commercial organizations and individuals. 

Doctrine of Reasonable Expectations

· If the terms go against (i.e., alter the reasonable meaning of) the “dickered” terms or the main purpose of the agreement, or if they are bizarre or oppressive, it can be inferred that there was reason to believe that the other party would not accept the terms.  

· Customers not bound to unknown terms which are beyond the range of reasonable expectation.

· Some courts say this has a very narrow application and ALSO require the presence of ambiguity or a hidden or inconspicuous term. 

· Some courts do not follow this at all or only apply it to insurance contracts.

Restatement Approach Re. Standardized Agreements is more Narrow (Rest. 211)
· Only when the drafter has reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
· Conservative, narrow because it adopts the drafter’s perspective. Only when the drafter has reason to believe that the other party would not have assented to a particular term is that term to be ignored. This approach would result in a different result.

Applying the Doctrine

· Did plaintiff negotiate the wording of the term?

· Did plaintiff read the whole contract?  

· What was the reasonable expectation of plaintiffs regarding coverage for inside jobs?

· Why was that expectation reasonable?

C&J Fertilizer v. Allied Mutual Insurance Co.
· Court held burglary exclusion, buried in the definition of an insurance policy (adhesion contract) should not apply because it was against the P’s reasonable expectation of coverage. Also, the agent’s statement of coverage was not express enough. 

· Dissent – To compare the dec page to the policy isn’t fair to the company. It was also not in fine print. Record also showed he had the same coverage on his other business. 
UCC 1-303 Definitions
(a) A "course of performance" is a sequence of conduct between the parties to a particular transaction that exists if: (1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and (2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection.

(b) A "course of dealing" is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

(c) A "usage of trade" is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage must be proved as facts. If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law.

· These categories may explain, supplement, or qualify terms of agreement. 

· Courts should construe these as consistent with each other and agreement. If not possible, use this hierarchy
· Express Agreement > Negotiations > Course of Performance > Course of Dealing > Usage of Trade

Waivers – defense can argue one instance was a waiver instead of pertaining to a course of performance. 

Usage of Trade
· Must establish party was a member of trade for so long that they accepted and adopted the practice. 
· If newcomer, must show party had knowledge or that usage was so widespread it should be presumed newcomer accepted it. 
THE PAROL EVIDENCE RULE

Comes into play when introducing evidence after the execution of a written contract. 

A strict way to attach significant to the execution of a written contract. It is a rule of substantive law.

· Parol Evidence Rule (PER) applies when…

· There is an integration: i.e. a writing that the parties regard as a final embodiment of their agreement. 

· A party tries to introduce evidence of a term that it claims is in the final contract but that does not appear in the writing (i.e., parol evidence).

· PER determines whether fact finder may consider that parol evidence to decide whether the term should be included in the final agreement.

· Admitting parol evidence is a question of law. 

Parol Evidence: evidence of a term that is allegedly in the final contract, but does not appear in the writing. 

Complete Integration: A final and exclusive expression of the agreement of the parties. When parties have mutually agreed to integrate a final version of their entire agreement in a writing, parol evidence or prior extrinsic evidence will not be permitted to contradict or supplement the terms of that agreement. The judge will exclude it from being presented to a jury. However, parol evidence can still be used to explain the meaning of a contract. 

Partial Integration: A final and incomplete expression of the agreement of the parties. When there is only partial integration i.e. a final, but incomplete written contract, parol evidence can be introduced to supplement the contract so long as they are consistent with the written terms. [CANNOT contradict]. Rest. And UCC are analogous here.

· Consistent additional terms, under the circumstances, is one that “might naturally be omitted” from the writing. 

Merger Clause: states the writing intends to be final and complete. It can tip the scales, especially in a four corners approach to determining integration. 

First, you need and integration. If there is, then you categorize the type of evidence you are considering. 

	
	
	Terms agreed Before/During/After Integration? 

	
	
	Before
	During
	After

	Type of Evidence
	Oral
	PER
	PER
	Admissible

	
	Written
	PER
	Admissible
	Admissible


*Contemporaneous written statements are not governed by PER. Court may piece together agreement from several contemporaneous writings. We trust written evidence more than oral evidence. 

Traditional View – Williston / Four Corners Approach

Looks only at the document to determine if there is an integration. If it contains all the terms needed to enforce a contract then it is final. There are gap filers and implied terms for other things. 

Rationale: favors the evidentiary purpose of writings, which are more formal and require some deliberation.  

Thompson v. Libby (1885)

· Short and sweet written document deemed a final integration and parol evidence of an oral promise to include a warranty was barred as a matter of law. 
Modern Restatement Approach – more likely to find a partial integration 

A writing itself cannot prove its own completeness. Courts are encouraged to review all relevant evidence i.e. the totality of the circumstances to ascertain the intention of the parties to determine whether or not there is a partial or complete integration. Consider extrinsic and contextual evidence to view intent. 
Exceptions
· When it helps to explain the contract. parol evidence rule never excludes evidence offered to interpret or explain the meaning of the agreement.
· Traditional approach: ONLY allowed if the writing is clearly ambiguous (patent ambiguity). 
· Modern Approach: Can admit to show there is special meaning, especially to uncover latent ambiguities. 
· Subsequent Agreements. PER does not apply to subsequent oral or written agreements.
· Oral Condition Precedent. PER does not apply to evidence offered to show the agreement was subject to an oral condition precedent. 
· Fraud, Duress, Undue Influence, Incapacity, Misrepresentation, or Illegality: because it was never a contract to begin with and is not entitled to the parol evidence rule. 
· Fraud
· Some courts limit it to “fraud in the execution/factum” – misrepresenting the contract itself
· Most also include “fraud in the inducement” – when misrepresentation is made to induce the party to contract. 
· However – some courts prohibit introduction of parol evidence of fraud in the inducement if the misrepresentation directly contradicts an express term in the writing. 
· Does not apply to evidence offered to establish a right to an equitable remedy
· E.g. judicial reformation of the agreement (an order declaring mistakenly omitted provision will be treated in law as part of agreement). However this must be shown by clear and convincing evidence.
· Collateral Agreement – separate contract about a different subject matter with its own consideration. 
· OR a term in the circumstances might naturally be omitted from the writing. 
*Most cases have rejected the use of promissory estoppel to avoid the parol evidence rule. 


UCC Approach to Parol Evidence
§ 2-202. Final Written Expression: Parol or Extrinsic Evidence.

Liberal Approach to Finding an Integration
The UCC encourages courts to review contextual and extrinsic evidence in determining if a writing is an integration. UCC rejects the four corners approach and seeks true intent of the parties in a commercial setting. Course of actual performance is considered the best indication of intent.  It also assumes the course of dealings and trade usages were taken for granted when the document was created. So these must be carefully negated. 
· Mere boilerplate language generally negating the effect of trade usage or course of dealing should not be conclusive. A clause must negate a particular trade usage or course of dealing may be given effect. [Recognizing this is the usage, we mean this]
Same as modern courts:

Final integrations may not be changed by parol evidence. However, they can always be explained or supplemented by course of performance/dealing, or usage of trade.
· Modern courts are more willing to introduce this evidence to discover latent ambiguities.

Partial integrations allow parol evidence to introduce consistent, additional terms.
they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact.

Sherrod

· Subcontractor’s parol evidence deemed inadmissible because it directly contradicted the integration. The contract had a disclaimer and merger clause. 

· Alleged fraud also directly related to the subject matter. This court therefore did not recognize the exception. 

· A party cannot base a claim of fraud upon the very type of representation that is expressly disclaimed in the writing

· However some courts say that not even the combination of a merger clause and a specific disclaimer can shield a party from a claim of fraud. 

Nanakuli Paving

· P, Nanakuli had two long-term supply contracts for asphalt. 
· Claimed breach of contract for failing to price protect them. Shell raised the price from 44 to 76 dollars. 

· Trade usage: all material suppliers in the asphaltic paving trade in Hawaii followed the practice of price protection, sit it would be assumed that the parties intended to incorporate price protection into their second agreement. Usage doesn’t have to be in a trade so long as it is so widespread in a locality that a party should be aware of it. Must be proved by clear and convincing evidence. Even if Shell didn’t regularly deal with suppliers it did deal constantly with one Oahu paver. 
· Course of Dealing: Shell had price protected it on two occasions of price increases under the 1969 contract. NOT the 1974 increase. 

· shell extended the old price

· Commercially Reasonable: practice was universal in that locality

· A course of performance in contract to a waiver demonstrates how the parties understand the terms of their agreement. 

· Trial court found price term unambiguous however appellate court did not based on uniform trade usage (latent ambiguity). 
· Held - Decision to deny price protection as due to change in management; they obviously didn’t understand the meaning of the contract.  They only acted on the express terms of the contract.

Course of Performance v. Waiver
One instance does not constitute course of performance

Preference for waiver applies (cmmt 3) where acts are ambiguous. It is up to the jury whether acts are ambiguous. 

Notes
Courts are divided on when trade usage, course of dealing, or course of performance is admissible.

Some courts have a restrictive view – holding it as inadmissible if it appears to contradict terms.

Supplementing the Agreement: The Rationale for Implied Terms
Rest 204: Supplying an omitted Term
When K is sufficiently definite but lacking a term, court can supply reasonable term given the circumstances
UCC gap fillers 

Represents probable intention of the parties. Presumed to be fair and economically efficient. Would be inefficient for parties to bargain over terms to address situations that are not likely to occur.
UCC Gap Fillers: § 2-204(3) – K does not fail for indefiniteness if parties intend to be bound and there is a reasonably certain basis for giving a remedy.
· Price of goods (§ 2-305): Reasonable price at time of delivery; “Price to be fixed” = in good faith

· Usually a “posted price,” “price in effect,”  or “market price,” satisfies requirement.

·  If one P fails to fix a price in good faith, the other party may fix price or cancel K.
· Mode, place & time of delivery (§§ 2-307, 08, 09): reasonable time to seller’s place of business, or if none the seller’s residence, or with knowledge, some other place.
· Time and place for payment (§ 2-310): due at time and place where buyer is to receive goods
· Warranties (§§ 2-312, 13, 15): Express warranties (any affirmation of fact/promise/description of goods/sample/model) + Implied Warranty of Fitness/merchantability. More later..
· No gap fillers for (i) subject matter of contract and (ii) quantity (i.e., if missing, no contract).

· Requirement/output contracts OK
U.C.C. § 2-305 - Open Price Term

· “Open price term” will not prevent enforcement of a contract if the parties intended to be bound.

· If the parties later fail to agree on price, the court may enforce a “reasonable price”

· If one party has the power to fix the price, she must do so in “good faith.”

· Will say more about “good faith” later

· BUT If parties do not intend to be bound unless they agree to price, court won’t fix price.

U.C.C. § 2-306 (2) -  Exclusive Dealings.
Exclusive Dealing = Implied Promise of Best Efforts to supply goods or promote sale; otherwise it would lack “business efficacy”
· Wood v.Lady Duff Gordon
· Exclusive K, promise to sell designs in exchange for % of profits means there is an implied promise to use reasonable efforts to generate sales. Only compensation was profits. 
“Best Efforts Obligation”- Usually a Question of Fact 
Most Courts define as reasonable diligence; some define as “good faith” in light of capabilities, expectations
Minority refuse b/c too vague
UCC: Contract Termination: U.C.C. § 2-309 (3)

If one party randomly terminates a contract they have to provide reasonable notification (but you can still contract around it.)
· Differs from common law; which is at-will/anytime. But good faith may still come into play. 
Reasonable notice is a question of FACT; consider if there was reliance/investments and industry standard.
Leibel v. Raynor Mfg. Co. 
· oral agreement for an exclusive dealer-distributorship for garage doors; P borrowed $ to perform under agreement.
· D send letter stating termination effective immediately. 

· Court found case was under UCC (this is about doors, not hiring a service of selling and promoting doors) so reasonable notification was required to terminate an ongoing oral agreement for sale of goods. 
· Especially b/c of investment made, keeps inventory on hand. (Good faith and fair play)
· UCC applies when a manufacturer sells its product to the public through a local dealer. UCC is not avoided by calling it a sales distribution plan.

· Note: Under Restatement, can be terminated at any time. 
Distributorship agreements
1. Problematic under C/L because if agreement failed to impose definite obligations or if of indefinite duration it could be voided. 

2. Per Leibel, distributorship agreements are likely to fall within the UCC. If so implied obligations of UCC should eliminate most problems of lack of consideration or lack of mutuality. Mutuality of obligation in contracts refers to the requirement that all parties involved in a contract agree to the same terms.
3. most modern commercial contracts will specify events of termination.
Implied Obligation of Good Faith and Fair Dealing, Generally Speaking (Question of Fact)
Applies to UCC and Rest. Prevents opportunistic advantage taking, especially w/ discretionary terms. 
UCC - merchants: honesty in fact and observance of reasonable commercial standards of fair dealing.

· Most states adopt, but some retain minimal standard of “honesty in fact”

Restatement: acts in accordance with the common purpose and justified expectations of the other party. 
Common Law: Protect (not “spoil”) the “fruits of the contract” 
· Protects reasonable expectations

Rest. Illustrations

· A, owner of a shopping center, leases part of it to B, giving B the exclusive right to conduct a supermarket. 

· During the term of the lease A acquires adjoining land and leases part of the adjoining land to C for a competing supermarket. 

· Unless this act was contemplated or is otherwise justified, there is a breach of contract by A.

· A, an oil dealer, borrows $100,000 from B, a supplier, and agrees to buy all his requirements of certain oil products from B on stated terms until the debt is repaid. 

· Before the debt is repaid, A makes a new arrangement with C, a competitor of B and uses a shell corporation to buy the cheaper product.
Seidenberg v. Summit Bank
• Ps sold business to D and retained position as executives. They agreed to work together to cross sell, their salaries would be contingent upon new business. 

• Claim: D’s lack of performance impacted their reasonable expectation of compensation and future involvement. Summit never had an intention to perform to begin with.
· D lost b/c they ran a side business to take out competition – could prove they acted in bad faith.
· But sometimes company can claim they didn’t have bad intentions and that they were just stupid

· PER rejected; cannot be used to void good faith requirement. 

Good Faith Determination

· expectations of the parties and purposes for which contract was made.”

· Implied covenant can’t contradict or override express term; but can qualify parties’ rights.

Bad Faith
· Bad motive or intention (not just economic disadvantage)

· Violation of commercially reasonable standard

Policy: Ks are always incomplete; makes K a little cheaper; Encourages ethical behavior
Covenant of Good Faith applied to UCC Open Price Terms, Output/Requirement Contracts, and Satisfaction Clauses
Duty of Good Faith & Open Price Terms

· U.C.C. § 2-305(2):  “A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.”

· Good faith includes observance of reasonable commercial standards of fair dealing in the trade 

Requirements and Output Contracts

· Requirements contract:  buyer agrees to purchase all of a particular good or service it requires from a seller.

· Requires buyer to purchase all it requires.
· Output contract: seller agrees to sell all its output of a particular good or service to a buyer

· Requires seller to sell all of its output
· Purpose: lock in lower rate, guaranteed business/budgeting.  Risky b/c Volatility

· How can parties reduce the risk? Stipulate to minimum and maximums; provide estimates
Enforceability of Output & Requirement Ks
· Historically, held invalid as lacking consideration or being too vague or indefinite because the exact quantity wasn’t specified upfront.

· “Requirement buyer” may say it requires none of the goods, and thus not be obligated to buy. 

· “Output seller” may say it did not produce any of the goods, and thus not be obligated to sell. 

How was this problem solved?
· Mutuality: indefiniteness can be overcome from buyer’s past history, estimates, a prior course of dealing, or course of performance

· Consideration: commitment to buy goods from specific seller or not at all
· Solved via Duty of Good Faith. Because buyer under requirement contract needs to state a figure in good faith. Likewise, output seller must put an amount in good faith. This puts a boundary around the discretion of the buyer and the seller. This boundary is enough to make it a binding commitment.
However an agreement that does not to some appreciable degree bind the buyer to buy only from the particular seller is likely to be viewed as invalid because lacking in consideration. 

· Sometimes courts will find an implied promise of exclusivity that renders the K binding.

U.C.C. § 2-306(1)  Output, Requirement


“A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith….except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.”

Good faith imposed on

· Requirement buyer (amount requested)
· Output seller (amount provided)
Implied Ceiling and Implied Floor (UCC and Restatement)
· implied ceiling: cannot require disproportionate amount

· if 100 eggs, 100, 100, 100; it will be hard to bring 1,000 and say that is in good faith. 

· Probably no implied floor if chickens get sick; 0 eggs; it is possible to explain why output was zero (something beyond control); its not that he was trying to sell eggs to someone else at a higher price. 

· Reduction accepted if due to reasons beyond buyer’s control. 

· But Minority Approach: unless buyer has not purchased in the past, he may not reduce purchase to zero.
Satisfaction Clauses

Purpose: adhere to reasonable expectations of the parties at contract formation. If no external check – could be an  “illusory promise”.

· Standard of reasonableness (“objective”)

· Often employed where “commercial quality, operative fitness, or mechanical utility are in question”

· Standard of “honest” dissatisfaction (“subjective”) + Good Faith
· Often employed where “personal aesthetics or fancy” are at issue

· Hard to see how subjective approach can be bound. But you still have to act in good faith. That boundary is there. If you like it you are committed to buying it. That is different from saying I’ll buy if it I want to because you haven’t committed yourself.  
· Restatement: prefers objective test when it is practicable to determine whether a reasonable person in the position of the obliger would be satisfied. The subjective standard should be used only where the agreement leaves no doubt that it is only honest dissatisfaction that is meant and no more. May be desired to avoid contract forfeiture and denial of compensation when there has been substantial reliance. 
· But – there is greater tolerance for subjective test when requirement is for an independent third party to be satisfied.
· Posner – less forgiving; strict application – freedom of contract.  
Morin Building v. Baystone Construction

· P built an aluminum wall at a plant for D, “all work shall be done subject to final approval of Owner” (Satisfaction clause). Walls rejected b/c did not have uniform finish.

· Court needed to follow objective approach to see if it satisfied (factory; aesthetic conditions are secondary)

· But if they followed a subjective approach, P could have argued that subsequent work that was approved by owner looked exactly the same.

How to overcome?
· K can explicitly say subjective standard needs to be used. Parties intent is paramount.

Notes: Duty of Good faith as Applied to Employment Contracts
1. Presumption of Employment at Will and its Limitations

a. at-will (either party is free to terminate at any time and without a requirement of good cause)

b. Does not apply to a K with specified duration. 

c. If K is for permanent employment – courts find employee’s position is of indefinite duration (not really for life)..

i. Unenforceable unless supported by additional consideration

ii. If consideration, would support good cause of termination. Role of extra consideration is to indicate the parties’ intent to have a more lasting relationship than ap resumed at-will K.

2. Implied duty of good faith and at-will employment

a. Employer cannot intentionally terminate employee TO deprive him of compensation already earned or was on the verge of doing so

b. Manner of termination – cannot be on false grounds

c. Courts are split as to whether good faith requires good cause for termination.
3. Public policy exception to at-will doctrine

a. Majority of jdx recognize PP exception

i. At-will employee discharged for refusing to commit perjury / comply with anti-bribery measures

ii. This is restricted to circumstances involving a “clear mandate” from legislature

4. Other exceptions: Employee Handbooks and Promissory Estoppel

a. Handbook can create an implied in fact term. Disclaimers can waive that requirement.

b. Detrimental Reliance – EE who resigned and moved across country would not be expected to be terminated before having had a chance to perform. But promise must be definite and specific in nature. However some jdx find promissory estoppel by an employee is inconsistent with at will status. 

Warranties: Promises re. quality of good or service

Question: Do these warranties apply to non-goods? 
Traditional C/L Approach

Caveat Emptor/Buyer Beware: seller bears no responsibility unless he expressly guaranteed it or gave a warranty to the buyer. Even statements by the seller were not a warranty. The buyer had to inspect the product and obtain an express warranty from the seller. 

Breach of Express Warranty: Elements
· Seller made a sufficiently factual promise about the qualities or attributes of the goods which turned out not to be true

· affirmation of fact or promise relating to the goods 

· description of the goods 

· sample or model shown 

· Factual promise was part of the “basis of the bargain”

· *Reliance on warranty may be required – courts are split: three approaches:

· Most Common/Intermediate Approach: Rebuttable presumption of reliance; seller can rebut saying buyer didn’t rely on warranty.

· Reliance required

· No reliance provided warranty reflects reasonable expectations of buyer

· Goods do not conform to representations made
· Representations caused damage.

Note
· Does not require seller to intend to make a warranty. Doesn’t need to say “warrant” / “guarantee”. 
· But values/opinions do not count. Distinguish between puffery/sales talk (best in class; superb)
· Exception: Seller's opinion or commendation of goods not factual

Breach of Implied Warranty of Merchantability; Usage of Trade
· Seller of the good was a “merchant” with respect to the goods sold

· Goods sold by seller were not “merchantable” / Useful
· they “pass without objection in the trade” (under contract description)
· are “of fair average quality” (fungible goods)
· are “fit for the ordinary purposes for which such goods are used”

· adequately packed/labeled
· Other implied warranties may arise from course of dealing or usage of trade.

· Breach caused the buyer’s damage

Breach of Implied Warranty of Fitness for Particular Purpose
· Buyer had an unusual/particular purpose for goods;

· Seller had reason to know of this purpose (e.g., buyer has told seller of this purpose);

· Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs; 

· Buyer relied on seller’s skill or judgment; and

· Goods were not fit for buyer’s particular purpose.

Note: Different from Implied Warranty of Merchantability because it is limited to merchants, requires knowledge and reliance, and does not require a showing that goods are defective.  

U.C.C. § 2-316 -  Disclaimer of Warranties
Courts will enforce conspicuous disclaimers that are reasonable and consistent with the terms of K. Not when they are inconsistent. 
· Disclaimer of express warranties

· Warranty language (“promises”) followed by disclaimer (“no warranties”) in same document

· Ex: same document includes a warranty and a disclaimer. This is ridiculous, so disclaimer invalid. 
· Oral warranty followed by document disclaiming express warranties

· PER should bar introduction

· But courts may apply fraud/misrepresentation exception to PER or find that an express warranty disclaimer is unconscionable 

· Disclaimer of implied warranties

· As Is disclaimer: “AS IS”; “WITH ALL FAULTS”; ETC.
· Conspicuous

· Minority: Need not be conspicuous

· Merchantability – 
· Must be conspicuous and mention “merchantability)
· Seller…disclaims all warranties, “including the warranty of merchantability”
· Some states do not enforce this disclaimer in consumer contracts
· Fitness for a particular purpose 
· Conspicuous, but more generous with acceptable language
· There are no warranties which extend beyond the description on the face hereof
· Buyer examines goods before contract or has refused to examine the goods before contract 
· Seller must demand buyer examine to put buyer on notice that buyer assumes risk

· no implied warranty with regard to defects which an examination would reveal

Bayliner Marine Corp v. Crow

· Facts: Bayliner sold a sport fishing boat; manual said 30mph but based on a certain propeller and had disclaimer saying “data is for comparative purposes and without reference to weather conditions or other variables”. P purchased and added hella equipment, also used it for a bit.
· Express Warranty

· Manual not an express warranty; but a commendation of performance; manufacturer’s opinion re. quality

· Statement didn’t relate to the particular boat or one w/ similar characteristics (different propellers and weight)

· Implied Warranties of Merchantability

· B/c couldn’t reach 30mph, not fit for purpose of offshore fishing. Court says No. 

· Crow’s testimony failed to prove boat would fail trade standard.

· Crow used the boat for 850 hours – evidence fails to establish boat not fit for ordinary purpose

· To be merchantable, goods must be such as would pass without objection in the trade and as are fit for the ordinary purposes for which such goods are used. Tests for Merchantability:
· Whether a significant segment of the buying public would object to buying the goods

· Whether goods are reasonably capable of performing their ordinary functions

· Implied Warranty of Fitness for a Particular Purpose

· Seller needs to have reason to know any particular purpose for which goods are required and that buyer is relying on seller’s skill or judgement to select suitable goods

· Buyer didn’t tell him about the precise requirement of needing it go to 30mph.

Privity Requirement – (consumers suing manufacturers)

Generally there is a K between the Manufacturer and Dealer and a separate K between Dealer and Consumer. 

· General Rule: If no K, can’t sue for breach of K

· Exception: Express Warranty may apply to subsequent buyers (meant to protect CONSUMERS). Ads meant to influence end-consumers. 

Some courts will get rid of the privity requirement

1. Intermediate party was simply an agent; the real K was between manufacturer and consumer

2. or Third Party Beneficiary -> warranty should protect BOTH dealer and end-buyer because that is the person who is really going to use it. So the buyer is an intended 3-p beneficiary of that implied warranty and should therefore have standing to sue. 


*This is the more common approach*
Traditional C/L Implied Warranties

Implied warranty of workmanlike construction requires quality of work and material meet average or reasonable standards for the trade.
Speight v. Walters Development

· Ps, purchased a home from another party who purchased the home from Development Company. The home had a defectively constructed roof and rain gutters. 

· Ps won claim for breach of implied warranty of workmanlike construction

· Held: warranty would extent to P even though they didn’t buy direct for Development company

· Rationale: inferior position when purchasing, lack of expertise/must rely on skill of seller, latent defects / game of chance. Substantial reliance. ALSO defendant is protected via statute of repose; risks are not increased. 

· Lack of privity is not an issue because the implied warranty of workmanlike construction exists Independently of any contract. 
Implied Warranty of Habitability: Requires home be suitable for occupation and be reasonably safe.

i. OJO: Habitability only applies to “scope of necessities” (i.e. not a patio) but workmanlike/skillful construction can apply to the entire home.  

ii. Home = single largest investment for most families; follows buyer’s expectations
Extended application
2. May not extend to commercial enterprises/bldgs. – courts are divided
a. Ability of consumer to protect against latent defects in a completed home and the ability of a developer to inspect and guard against problems with land that did not yet have a structure

3. Can be extended to subcontractors
a. Consumers can bring suit against a subcontractor responsible for latent defect when builder-vendor is insolvent

Effectiveness of Disclaimers
Prevailing view is that this warranty may be modified or disclaimed HOWEVER many view these with great suspicion 

i. Require: conspicuous, clearly states its effect, and reflects both parties expectations. 

ii. Disclaimer also void if against public policy or building codes.

Other Areas in C/L

There hasn’t been much movement in other areas in the C/L; however, some other bodies of law step in where K law hasn’t extended. For example, regulations in services might impose an implied warranty on the service provider.  
Assessing Performance & Breach (Express Conditions and Material Breach)

Breach is “any non-performance” of a contractual duty at a time “when performance of [that] duty…is due.” (Rest.)
· What is a non-performance? (Interpret Contract)
When is Performance Due? 
Condition Precedent - Rest. §§ 224, 226

· An act or event, other than the lapse of time, which must occur before a duty to perform a promise in the contract arises.  

· A condition precedent may be a:

· Express condition: agreed to by parties

· if, on condition of, subject to, provided that, if and only if  

· Express conditions must be literally performed (not subject to doctrine of substantial performance) 
· Express conditions must be strictly satisfied  
· Ambiguous language will be interpreted as a promise or constructive condition.
· Restatement prefers constructive condition to avoid forfeiture (denial of compensation)
· Non-occurrence of a condition is not a breach by a party unless it promised to make condition occur.
· Constructive condition: imposed by courts 
· eg, ordering parties’ performance of promises
· Rest. 227, § 234, 237  
· Each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party.
· Substantial performance ( no material breach; does not have to be strictly satisfied
· Minor deviations (“partial breach”) don’t amount to a failure of a condition to the other party’s duty to perform (they just give rise to damages).
· Promissory Conditions

· An express condition that is also a promise. 
· Failure of the event to occur…
·  justifies the obligor in treating her obligations as discharged (because it’s a condition)
· and also subjects the obligee to liability for damages (because it’s a promise)
Hypos
Express Condition: Kermit promises to open sanctuary in 2023 if and only if Fozzie delivers to him 5 grizzlies by Dec. 31, 2022.

· What if Fozzie does not find the grizzlies in time?

· What if Fozzie finds 4 grizzlies (and is close to 5th)?

· What if Fozzie has them all a day late? 

· Kermit no longer has a duty to perform. Express Conditions must be strictly satisfied. 
· The only way to get around this is if Fozzie also PROMISED to deliver 5 bears. 
Constructive Condition: Kermit promises to open a sanctuary in 2022.  Fozzie promises deliver 5 grizzlies by Dec. 31, 2021. Fozzie only delivers 4.

· Since it is ambiguous, Kermit may show he substantially performed. But he can still be sued for damages since he promised 5. 
· Can be a constructive condition because it appears a sanctuary is necessary for there to be bears. 
Promissory Condition: Kermit promises to open a sanctuary in 2022 if Fozzie delivers 5 grizzlies by Dec. 31, 2021.  Fozzie also promises to deliver the 5 grizzlies by that date.

Luis promises to sell house to Carlos for $200K. Carlos promises to buy house for $200K if and only if Luis gets a variance to allow 50 chickens on plot by 4/1. Express Condition -> strict enforcement required; material breach.
Luis promises to sell house to Carlos for $200K. Carlos promises to buy house for $200K.  Luis promises to secure a variance to allow 50 chickens on lot by 4/1. Ambiguous, may be constructive. If yes may allow for substantial performance and partial damages.
Luis promises to sell house to Carlos for $200K. Carlos promises to buy house for $200K if and only if  Luis gets a variance to allow 50 chickens on plot.  Luis promises to secure such variance by 4/1. Promissory Condition
Excuses

Rest. §§ 225: Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused.

Grounds on which a court may excuse non-occurrence of a condition 

· Waiver or estoppel
· Waiver is “an intentional relinquishment of a known right.” (Rest. §84(1); UCC 2-209(5))

· Condition must not be material part of deal

· Waiver can be withdrawn only if other party has not relied on the waiver (i.e., a material change of position) and reasonable notice is given

· Temporary Impracticability
· Rest. § 261: “Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged…”

· To avoid forfeiture
· Rest. § 229: “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”

· Wrongful prevention
· Rest. §245 - condition excused if the promisor wrongfully hinders or prevents condition from occurring. 

· inconsistency with public policy, unconscionability or mistake

EnXco Development Corp. v. NSP (8th Cir. 2014)
· Enxco, P, sued NSP for breach of K for terminating contract improperly. 

· There were two Ks – First, Enxco owned property and was to develop a wind energy project site.
· Express condition to obtain permits by March 31, 2011

· “agreement may be terminated if conditions precedent have not been fulfilled”
· Enxco had 29 months and didn’t file until much later. Yes there were delays with fish and wildlife, regulatory error, and inclement weather, but they could have managed the exposure. There was also a decline in wind-energy profits so it made it more convenient.  

· Court found the clause was kosher; both sophisticated parties. 

Doctrine of Temporary Impracticability

· NA b/c sources of delay were foreseeable and manageable; could have filed for certificate earlier.
· Not an excuse that they were relying on a third party (the government)

· Impracticability of performance that is only temporary suspends duty to perform while the frustration exists but does NOT discharge his duty unless his performance after this difficulty would be materially more burdensome.  
· It can excuse the non-occurrence of a condition IF the occurrence is NOT a MATERIAL PART of the agreed exchange and forfeiture would otherwise result.

· Rationale: the problem is how to allocate excessively unreasonable risks between the parties. Here it seems they contracted for it by separating project into two contracts.

Disproportionate Forfeiture
· Didn’t apply because Enxco gets to keep all the assets (property) and has plans to redeploy its resources

· Forfeiture: denial of compensation that results when the obligee loses his right to the agreed exchange after he has relied substantially, as by preparation or performance on the exception of that exchange. 
· extent of forfeiture v. intent of parties/risk allocation
· Forfeiture is legitimate where the parties include an express termination clause in the K. Also, no F occurs when the breaching party maintained ownership of assets. NSP did not receive something for little or nothing.

Notes
1. Express Condition v. Promise

a. Express Condition (requires strict compliance)

b. Promise and Constructive Conditions only requires substantial performance. Breach does not necessarily discharge the obligor

i. But a term could be interpreted as both

2. Pay-when-paid clauses

a. Majority prefer to interpret as merely calling for payment within a reasonable time and not conditions subcontractor’s right to payment on such prior receipt of payment by the general contractor. 

i. Would be unjust to rule otherwise b/c it places the risk of owners credit along with possibility of forfeiture

ii. HOWEVER explicit pay IF paid condition in construction subcontract would be given effect as an express condition precedent.  Some states regulate such clauses as not kosher.

3. Condition Precedent v. Condition Subsequent
a. Condition precedent must exist or occur before a duty to perform will arise

b. Condition subsequent contemplates a duty would be owed but subject to discharge on the happening of an event after that duty had originally arise. 

i. Jenkins v. Eckerd: tenant could terminate lease if anchor supermarket ever left
4. Other Excuses: *note a party might also seek to excuse an express condition based on other grounds for refusing enforcement; such as inconsistency with public policy, unconscionability or mistake. 

5. Excuse due to immateriality

a. Modern courts would probably insist on strict performance of conditions only when the conditioning events are material to the agreement. Conditions that are merely technical are generally excused under “adverse interpretation, waiver, prevention, or avoidance of forfeiture”. 

6. Waiver and Estoppel of Condition
a. Rest 84: Waiver is an intentional relinquishment o fa known right. It is effective without either consideration or reliance, but only if the condition waived was not either a material part of the performance that the obligor was to receive in exchange or a material part of the risk assumed. 

i. OJO: an obligor can “waive” the condition precedent which requires his duty to perform.

ii. He can only do this without consideration or reliance IF it wasn’t material to the original K.

7. Prevention of condition
a. A K is excused if the promisor wrongfully hinders or prevents the condition from occurring. 

i. Question is often difficult, and courts have held that possibility of prevention of condition by the obligor was a risk assumed by the oblige and thus not wrongful

Doctrine of Constructive Conditions
Judicially created devices; implied terms; Used to determine consequences of breach 

Traditional Approach
Mutual promises in bilateral contracts were “independent” – even if one party failed to perform his promise, the other was not justified in refusing to perform.

Modern Approach
1. Mutual and Independent – either party may recover damages for the other

2. Conditional and dependent – performance of one depends on the prior performance of another and until this condition is performed, the other party is not liable to perform
3. Mutual conditions – performed at the same time 

a. Presumption parties intended them to be performed simultaneously so that neither party would be required to extend credit to the other

b. Party who sues must declare that he either performed or at least he was ready to perform/tender his own obligation (concurrent condition)

4. Some Ks (construction and service) performance could NOT  be rendered simultaneously. In such cases the performance requiring the longer period of time is a condition precedent to the performance requiring the shorter period of time.

Restatement Approach
Performances that can be rendered at the same time are due simultaneously

If performances cannot be rendered at the same time, the performance requiring the longer period of time must be rendered before the performance requiring the shorter period of time will be due.  

· Construction and Employment contracts 

Sale of goods and land – capable of simultaneous performance

· Remember, restitution and substantial performance can mitigate the effect of the doctrine of constructive conditions. 
Material Breach

Jacob & Youngs, Inc. v. Kent  

General contractor built a house, UNINTENTIONALLY used the wrong pipe, of similar quality. Cost to fix would be very expensive.  NO Breach – unintentional and trivial.

Rule: How to determine if a breach is material?

· Get away from symmetry and logic. There is no formula.

· Degree of culpability

· Substantial Performance; Difference in Value
· Economic Waste

· Purpose of K/Intention of Parties

Dissent

Question of substantial performance should not turn on the good faith of the K 
J&Y Hypo

· B promises to build house for A according to some specifications.  A promises to pay B $50,000.

· A’s duty to perform (pay) is subject to a constructive condition (that B build house according to specs).

· Condition met if B “substantially performs”

· If no breach by B, everyone happy

· If B’s breach is partial (but still substantial performance), A must perform

· If B’s breach is material, A doesn’t have to perform

· B may be able to “cure”
· A could waive  

Notes

1. Willful breach
a. Cardozo says a willful transgressor will  not be entitled to recover under substantial performance doctrine
b. Corbin criticized saying that willfulness is vague and that even a willful breach should not necessarily prevent recovery.
c. Rest. 241: a willful breach does not automatically bar recovery, but the motive of the breaching party is a factor to be considered. 
2. Can still recover via restitution and divisibility
a. Many courts allow a contractor that committed a material breach to still recover in restitution for the reasonable value of its services
b. If contract is divisible a court may allow recovery for portions completed
i. Must be possible to apportion into parts and must be treated as agreed equivalents.
ii. Fairness requires that a party not be asked to pay an identical fraction of the price he originally promised n the expectation of full performance unless it is really worth that amount.
Effect on other Party’s duties of a Failure to Render Performance –  Rest. § 237

· Each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party.

· Substantial performance ( no material breach

· Rest. § 241 – factors to determine materiality

· Minor deviations from the contract (“partial breach”) don’t amount to a failure of a condition to the other party’s duty to perform – they just give rise to the other party’s right to recover damages for that, but those damages may be negligible because it was minor.
Partial, Material and Total Breach

· Partial breach: breach that is not significant (e.g., using Cohoe wrought iron pipe instead of  Reading).

· Performance is substantial but not defective

· does not discharge the nonbreaching party, who must continue to perform.
· Damages: right to damages only for actual harm that has resulted to date.
· Material breach: failure to perform a significant performance obligation. 

· Use Rest. Factors
· Total breach is a material (breach) that has not been “cured” after a reasonable period of time.

· Cure: Missed payment on close of business on Wednesday.  Deliver it Thursday morning.
· occurs if the breach is sufficiently serious to justify discharging the nonbreaching party from her obligations to perform the K.  Total breach discharges the nonbreaching party from his duties under the K. after a total breach the nonbreaching party is justified in refusing to perform.
· Damages: Injured party is entitled to recover actual damages accrued and any future damages that will reasonably flow.
· When there is an uncured, material breach this is the same as the nonoccurrence of a constructive condition. Other party can suspend performance until breach is cured. 
· When material breach remains uncured after a reasonable amount of time it becomes total. 

Sackett v. Spindler
· P entered into an agreement to purchase stock. Agreed to monthly installments but only paid a small amount. Kept delaying saying he was going to pay. 
· Could D withhold performance until P had at least tendered his own performance? 
· Depends on whether P’s breach was “material” (as opposed to “partial”).
·  Was he entitled to treat the contract as terminated (i.e., so that he could sell to a 3rd party) and sue Sackett for total breach? 
· Depends on whether and when Sackett’s breach became not only “material”, but “total.”

· Held: Total breach b/c it seemed there was no willingness to perform. 

If buyer substantially performed, then seller might have to perform and then sue for breach.

If breach is only partial then Spindler doesn’t have to perform. But he is still bound by the agreement and has to give Sackett time. He is still contractually bound to sell. 

If breach is total then he can treat the K as terminated.

HOW TO DETERMINE IF  BREACH IS PARTIAL, MATERIAL, OR TOTAL?
· Step 1:  In determining whether the victim of a breach of contract still has to perform her duties, first analyze whether the other party’s breach is material.  

· Rest. §  241 -  When is a breach “material”?

· extent to which injured party will be deprived of the benefit which he reasonably expected; 
· extent to which injured party can be adequately compensated for part of benefit of which deprived; 
· extent to which party failing to perform will suffer forfeiture; 
· likelihood that the party failing to perform will cure his failure;
· extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 

· Step 2:  Once a breach is determined to be material, the next step is figuring out whether the breach is total.  Look at Rest. § 241 and the two additional factors in Rest. § 242.

· Rest. § 242: When is a breach “total”?
· extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements (Spindler)

· OJO – the reasonableness of the injured party’s conduct in communicating his grievances and seeking satisfaction is important
· extent to which the agreement provides for performance without delay and [whether] the circumstances indicate that performance or an offer to perform by that day is important.

· i.e., degree of importance that the terms of the agreement attach to performance without delay

Risks Facing the Non-Breaching Party (Consequences of Being Wrong)
· What risks are involved for the party who elects to treat the other party’s nonperformance as a material or total breach and suspend (or even terminate) its own performance?

· Suppose Spindler had been found to have “jumped the gun” in treating Sackett's breach as total.  What effect would that have had on Spindler's rights and obligations?

Transactional Lawyering
· Reference to dates in a contract does not make time of the essence unless parties express a clear intention to that effect (i.e., if A misses a payment date, it may not be a material or total breach).

· How could you structured/drafted agreement to enhance Spindler’s position in the event of a missed payment? You can ask for assurances of performance. 
Time is of the Essence Clause
Rest. 242: suggests that stock phrases such as time is of the essence will not necessarily mean that a delay is deemed material. Look at totality of circumstances.

However, it could be a CONDITION to their agreement. See Enxco.  
Substantial Performance and Cure under the UCC – very different than C/L 
When goods are delivered, buyer has right to inspect them within a reasonable time. If nonconforming, she has the right, within a further reasonable time, to reject them. 

UCC § 2-601 - Perfect Tender Rule
· Doctrine of substantial performance is not applicable to a sale of goods.

· Buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to the contract.

· Buyer must act promptly to reject, otherwise it will be deemed an acceptance of the goods.

Limited Exceptions

· Rejection of goods is pretextual 

· Good Faith/Fair Dealing

· When buyer seeks to revoke prior acceptance of goods
U.C.C. § 2-508 - Cure under the U.C.C.
· If delivery by seller is rejected because it is non-conforming and the time for performance has not yet expired, seller may seasonably notify buyer of his intention to cure and may then within the contract time make a conforming delivery.

· Timing is crucial: presumed timing is material

· Mitigates harsh effect of perfect tender rule
· If past the time seller has a qualified right to cure within a reasonable time, provided seller has grounds to believe tender would be acceptable
· Based on reasonable expectations
Breach by Anticipatory Repudiation (Rest. And UCC are same)
Clear and unequivocal statement that party will not perform a duty that would qualify as material and total breach; OR a voluntary affirmative act indicating as such.
Effect of Anticipatory Repudiation (Rest. § 253, UCC § 2-610)

· Where an obligor repudiates a duty before he has committed a breach by non-performance, his repudiation alone gives rise to a claim for damages for total breach.

· Where performances are to be exchanged, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance 

What can the aggrieved party do after an anticipatory repudiation by the other?
· Accept the repudiation by giving notice that she is treating it as an immediate total breach and deem the contract as terminated.  

· By written notice or filing a lawsuit.

· Accept the repudiation by changing its position (i.e., finding a new counterparty).  

· No need to notify repudiating party

· Delay responding to the repudiation to see if the repudiating party retracts and performs.

Retraction of Repudiation (Rest. § 256; U.C.C. § 2-611)

· A repudiating party may retract her repudiation “if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.”

· Retraction: a party who commits an anticipatory repudiation may change her mind and retract the repudiation so long as the other party has not relied to his detriment on the repudiation or notified the repudiating party that he is treating the repudiation as final. 
Dangers of Dealing with Possible Repudiation

· If a party A thinks party B has made an anticipatory repudiation, A runs some risks:

· If A responds by terminating, A takes the chance that B will deny that he repudiated, and declare A’s termination to be a repudiation. 

· If A’s response is to delay accepting B’s repudiation, A runs the risk that a court would find A aggravated its damages by not terminating immediately and mitigating its loss.

· Party A may call for an assurance of performance.

Right to Adequate Assurance of Performance  (Rest. § 251; U.C.C § 2-609 (1) & (4))

· When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.  

· UCC requires the demand be made in writing, but many courts do not strictly enforce this.  Restatement adopts a flexible approach.

· After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 

· Between merchants adequacy of assurance shall be determined according to commercial standards
· Acceptance of improper delivery or payment does not preclude the parties right to demand adequate assurance of future performance. 
· U.C.C says “within a reasonable time not exceeding 30 days”; Restatement does not set a maximum.
Truman L Flatt (P) v. Schupf 
· P agreed to purchase land, contingent upon D rezoning the land. After a bad meeting P sent a letter saying “still interested in property but now property is worth less and requested a lower price” / request for price modification. 
· D responded they considered K void based on that letter. 

· Court held NOT a valid anticipatory repudiation and P timely retracted because D did not change its position or indicate that he considered repudiation to be final. 
Conduct amounting to an anticipatory repudiation: conduct that renders the obligor unable or apparently unable to perform may amount to a repudiation.  However, the bar is high – it must indicate that performance is a practical impossibility. Safer to request assurance. 
a. Financial difficulty that might impair performance does not constitute an anticipatory repudiation. However, insolvency does constitute a ground for demand of adequate assurance of performance. 
Defenses to Enforcement 
· Incapacity (Minority, Mental Incapacity (incl. Intoxication)) -> voidable K
· Duress & Undue Influence
· Misrepresentation & Fraud
· Unconscionability & Public policy​
Traditional and Restatement Approach to Infancy/Minority Doctrine
· Infant/Minor can only agree to a VOIDABLE contract until age of majority. Only the Minor can void the K.

· Minor owes adult “what is still possesses” (property, not used services) and there is no deduction for loss of use/depreciation. Adult owes everything. Recission.
· Policy: protect minors from lack of judgment and squandering their wealth.

· Exception for Necessaries
· Items needed to live (food, clothing, shelter)
· Minor owes restitution: Reasonable Value of Items (not full price)
· Exception for Tortious conduct
· misrepresentation of age / willful destruction of goods
· At a minimum minors owed restitution; Some courts hold them responsible to full K (minor can lose privilege)
Modern Trend (Dodson) – can deduct for wear and tear so long as adult acted in good faith
· Plaintiff, 16, purchased a truck – got into a crash and then tried to return it. Sued D to try to get a full refund. 

· Rule: When seller has not overreached/acted in good faith and K is fair, minor is entitled to purchase price LESS use, depreciation, and willful or negligent damage.

Affirmation/Ratification

· Express Ratification
· Implied in Fact Ratification
· Implied by Law (Silence) Ratification: if a reasonable time passes after age of majority (teachers says more likely a number of months than years) then K is implied to be affirmed through nonaction. If you wait too long to void; that eventually can be seen as an affirmation. 
Notes
1. Minority Doctrine in Internet World (Class action against FB)

a. held a minor must accept or repudiate entire contract. Minor cannot keep benefits of K by continuing to use FB while rejecting a provision. 

2. Employment Contract provisions – states are split
a. Ability to disaffirm an employment agreement after minor received benefits

3. Pre and postinjury release agreements
a. Many courts held that minors are able to disaffirm exculpatory agreements signed by parent.

b. Courts that do not allow this base their decision on two things

i. Encouraging volunteer programs; organized recreational activities

ii. Liberty interest of parents in making life choices for children.

4. Emancipated minors are generally treated as adults for contracting purposes. 
Mental Incapacity (Rest. § 15(1): Power of Avoidance)
· Contract voidable by a person if by reason of mental illness or defect that person is unable to
· Cognitive Test: understand in a reasonable manner the nature and consequences of the transaction (contracting), or
· Volitional/Affective Test: act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

· Need not be longstanding illness, but some courts require medical evidence (mental breakdown)

· Within a reasonable time after termination of the mental incapacity the individual must either avoid the contract or ratify it.
Damages: If K voided, adult may need to give back everything in restitution (more strict than minors)
Sparrow v. Demonico 

P filed claim against sister re. ownership of home; they said settlement agreement unenforceable (“Mental Breakdown”). Court Denied argument.
· Rule: Contractual incapacity does not always require proof that illness was of a significant duration or is permanent. But medical evidence or expert testimony showing that condition interfered w/ party’s understanding of transaction or her ability to act reasonably in relation to it is needed. 

Rest. 16 - Incapacity from intoxication 
A contract is voidable if the counterparty party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner.
· Once sober, the individual has a reasonable time to either disaffirm or ratify the contract

· Voluntary intoxication unaccompanied by any other disability has been though less excusable than mental illness
· If intoxication is so extreme to prevent any manifestation of assent, there is no K
· Where there is some understanding of the transaction despite intoxication, avoidance depends on a showing that the other party INDUCED the drunkenness or that the consideration was inadequate or the transaction departed from normal pattern of similar transactions. If the transaction is one which a reasonably competent person might have made, it cannot be avoided. 
Duress & Undue Influence 
Rest. § 174: Duress by physical compulsion -> Void*
· If a party enters into a contract solely because he or she has been compelled to do so by the use of physical force, the contract is “void” 
· void vs. voidable 
· There must be some imminence of a threat causing fear of loss of life or limb or imprisonment.
· Otherwise look to Rest §175….

Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co. (AK 1978)- Improper Threat/Economic Duress
· D acted in bad faith by deliberately withholding payment; forcing them to settle unpaid invoices for a much smaller amount. D was faced with impending bankruptcy and needed to accept and execute release from all claims. 
· “…courts are reluctant to set aside agreements because of the notion of freedom of contract and because of the desirability of having private dispute resolutions be final.”
· “… there is an increasing recognition of the law’s role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power and a greater willingness to not enforce agreements which were entered into under coercive circumstances.”
Elements for duress by improper threat -> *Voidable
· wrongful or improper threat (bad faith, abuse of power, harm to recipient)
· threat not to perform K is not by itself improper; could be if done without legitimate commercial reason
· lack of reasonable alternative
· actual inducement of the contract by the threat.

*For Economic Duress to work
· Some courts require duress results from D’s misconduct and not by plaintiff’s necessities (i.e. threatening party CAUSED the financial hardship)
· In contrast some courts find it is enough that one party takes advantage of the other’s dire circumstances without having caused the financial hardship. [e.g. take it or leave it offer of 1.4mn to settle invoices for 3.2mn )

Notes
1. Void v. Voidable Contracts under Restatement

a. Good Faith Purchaser may acquire good title from a VOIDABLE K, but not a VOID K. 

b. Physical compulsion – “actual physical force” – void

i. *however some courts recognize more broadly that coercion involving a threat of physical harm may result in ineffectual assent and void a K. 

c. Economic duress / economic coercion – voidable

2. Economic duress and market change

a. Less likely to be seen as economic duress

3. Threat of criminal proceedings

a. Render K unenforceable for duress PLUS professional misconduct and extortion

4. Lack of reasonable alternatives
a. Since alternative $ often available, refusal to pay $ not often duress.
b. Possible alternatives

i. Availability of legal action if, in the circumstances, that course presents a viable option

ii. Alternative sources of goods, services, or funds when there is a threat to withhold such things

iii. Toleration if the threat involves only a minor vexation

5. Inducement of voluntary assent

a. Some courts require that wrongful threat “caused” victim to involuntary enter into transaction
b. Restatement says that too. Improper threat must induce the making of the contract.. it must substantially contribute to manifestation of assent. (little bit flexible ; may have other reasons)

c. Traditional approach: threat must be such as to overcome will of a person of ordinary firmness. The standard in now a subjective one and asks whether the particular victim was induced. 

d. Take into account totality of circumstances. 

6. Must threatening party cause hardship?

a. Role of an alleged victim’s financial difficulty.

Posner
· The fact that a party agreed to settlement because of a desperate need for cash could not be the basis for duress unless the other side had caused the financial hardship. 

· *For economic duress there must be a causal link between coercive acts and circumstances of economic duress.. 

Undue influence (REST. 177) – Unfair Persuasion -> Voidable
ELEMENTS
· Special relationship between the victim and the other party

· victim is under the domination of the other, or
· relationship makes the victim susceptible to influence by the other

· Improper persuasion of the victim by the “stronger” party
· Has “stronger” party seriously impaired the free exercise of judgment by the victim?
· Improper use of trust or power
· Isolated from receiving advice except from persuader 
· Unfairness of resulting bargain
· Susceptibility
· Justifies assumption that person will not act for his own welfare

Misrepresentation Defense

· Rest. § 164(1):  Contract voidable if  “a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying…”

· Rest. § 159: “A misrepresentation is an assertion that is not in accord with the facts.”

· A factually incorrect representation made by one of the parties at the time of contracting.
Tort v. Contract

1. Tort:  can get damages; punitive damages

2. Contract: you get recission – unwind the contract; everything is returned to original parties.
Misrepresentation – Elements 
1. Misrepresentation of an existing fact / Active Concealment / Non-Disclosure (Question of Fact)
· Measured at the time it was made. True or not? 

· Opinions generally not actionable

· Facts vs. opinion (Rest. § 168(1); Note 3)

· Puffery/sales talk, qualities, values
· Predictions about future events

· Actionable opinions

· Speaker does not believe it (Rest. § 168(2)) ; hard to prove
· Some special circumstances (Rest. § 169); relationship of trust and confidence
· Holds himself to have some special skill

· Recipient is particularly susceptible

· Silence Generally not actionable; (no duty to disclose)
· If you’ve done extensive research and you know values are going to increase, you generally don’t have to share. 
· Exception 1: Active Concealment (Preventing someone from learning a fact)
· Affirmative Actions to Conceal 
· Action intended or known to be likely to prevent another from learning a fact = assertion that the fact doesn’t exist
· Frustrate an investigation, false denial of knowledge
· Exception 2: Non-Disclosure… There is a duty to disclose when
· You need to correct a prior false statement/mistake
· You need to correct a basic assumption and failing to do so = bad faith/bad dealing
· You are in a relationship of trust and confidence
2. Fraudulent or material (Rest. 162)
· Fraudulent = knowingly false or reckless and intends to mislead [scienter]
· Based on speaker’s subjective state of mind; did he know he was lying or that he had no basis? Did he have reason to know it wasn’t true and said it anyway? Could be even if subject to two interpretations. Doesn’t need to be addressed to a particular person. 
· In torts world you need both F and M
· Material:  Two ways

· 1. Likely to induce a RP to assent?  (lower threshold)
· 2. Or Maker knows for some special reason, likely to induce this particular recipient. 

3. Actually relied upon by the innocent party

· Induced assent; moved the needle; if you can prove person would have entered into K anyways, then no reliance
4. Reliance was reasonable

· If it is super easy to verify the fact; reliance may be unreasonable; but we don’t expect victim to double check everything.
· Rest 172: recipient's fault in not knowing or discovering the facts before making the contract does not make his reliance unjustified unless it amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
Syster v. Banta
· Old broad purchased many, many dance lessons. Reliance seemed unreasonable but court found in her favor perhaps because she was particularly susceptible and the D acted in bad faith. 
Hill v. Jones – termites in house; Fraud in the Inducement (to assent)
· While seller generally doesn’t have a duty to disclose; owed a duty because actively concealed termite damage. 
· He had a duty to disclose to correct a basic assumption that the party is making
· policy of finality rightly gives way to the policy of promoting honest dealings between the parties. 

· Termite damage can be material; question of fact
Notes
1. Classical view: party could not avoid transaction because of nondisclosure of material information 

a. Individualism; courts required a party to protect his own interest by requesting information

i. Even silence not enough. Need to keep pressing.

2. Modern Approach:

a. In some situations a failure to disclose a known material fact may justify rescission

i. Rest. 161: when nondisclosure amounts to a failure to act in accordance with standards of good faith and fair dealing

1. Factors: differences in intelligences, relationship, manner in which information was acquired (chance or effort), whether fact was readily discoverable, if person disclosing was seller v. buyer, type of K (insurances or releases typically require full disclosure), importance of the fact not disclosed, and whether there was active concealment.

3. Different types of fraud

a. Actual fraud – fraudulent inducement (Syster)

b. Fraudulent nondisclosure (fraud by silence – Rest. 161)

c. Fraudulent concealment – cover up (seller placing boxes or plants over damages

d. Innocent misrepresentation – Rest. 164(1).

4. Real estate disclosure statutes exist and displace common law.

5. Effect of fiduciary relationship: (restatement – relationship of trust and confidence).

a. For fiduciaries there are additional obligations – terms of transaction must be fair and fully explained; fiduciary has burden of proving compliance with her legal obligations by clear and convincing evidence.

i. Lawyer and client.

ii. Mere friendship insufficient. 

6. Effect of disclaimer or merger clauses
a. Maxim: fraud vitiates every transaction

b. EXCEPTION: when a K contains a “specific” disclaimer of representations as opposed to a general and vague merger clause; a tort action for fraud will not lie because the clause shows a lack of justified reliance on any oral representations.

c. Some courts also hold an “as is” clause precludes a claim for nondisclosure but does not bar a cause of action for fraudulent misrepresentation or fraudulent concealment. Moreover if misrepresentation was innocent, a disclaimer may be effective.

7. **Economic analysis of nondisclosure
a. Courts should draw a distinction between information casually acquired and deliberate and costly investigation. 

i. Socially desirable to give parties an incentive to acquire information. Nondisclosure protects a party’s investment in acquiring such information.

ii. Casually acquired info should be disclosed because there is no investment of resources especially when they know the other doesn’t have that info. 

Park 100 Investors Inc. v Kartes – Fraud in the execution: where you sign a document and you are not being told what it is. 
For them, not a surprise that they had to sign the lease because they were officers. They also called their atty. Put Fraud in the Execution under the more basic assumptions of mutual assent. Check if void or voidable. 

Facts
· P, officers, signed a lease agreement. D ADDED a personal guarantee that was never mentioned or reviewed by their attorney. 

· Before moving in, D misrepresented to Ps that they needed to sign the doc before moving in. Ps called to check their atty reviewed before signing it. When they discovered it they immediately disavowed the guarantee.

· TC found for Kartes because D obtained their signature through fraudulent means.

· D KNEW document was a guarantee and KNOWINGLY made a false misrepresentation. Ps used ordinary care and diligence by calling atty. Document was also entitled “lease” agreement. D overheard the phone conversation too. 

· Generally, there is a duty to read yeah BUT when one mispresents the agreement to induce assent there is no assent. 

Held: evidence supports TC’s conclusion that signature on personal guarantee was obtained through fraudulent means.

Notes
1. Fraud in the execution – Rest. 163: PREVENTS CONTRACT FORMATION. 
a. Misrepresentation relates to the very nature of the K itself and not just one of its nonessential terms

b. If misrepresentation induces conduct that appears to be a manifestation of assent it really isn’t. 

2. Fraud in the inducement: where party knows what he is signing but does so as the result of misrepresentations.

3. Duty to read not inconsistent

a. Some courts require a showing of “excusable ignorance of the written terms” which may be proven by presenting evidence that someone secretly changed an important term of the K before ignorant party signed it and that the ignorant party lacked a reasonable opportunity to learn of change before signing (e.g. multiple drafts)
UNCONSCIONABILITY
Attacks the bargaining process when other defenses are unavailable (argue in the alternative)
Both UCC and Restatement recognize doctrine of unconscionability. 

UCC 2-302
Given commercial context, are terms so one-sided as to be unconscionable at time of contract formation? 

Policy: Prevent oppression and unfair surprise v. Do not disturb allocation of risk, some acceptance for superior bargaining power. 
· Unconscionability is a Question of Law

· Judged at time contract was made

· If unconscionable, courts can refuse to enforce ENTIRE CONTRACT, PORTION of K, or limit application of clause to avoid unconscionable result.

Elements
· At time of contract formation

· Procedural unconscionability (absence of meaningful choice)

· Substantive unconscionability (terms unreasonably one-sided)
Consider
· Gross disparity between K and market price / values exchanged

· Whether seller believes consumer is likely to default

· Will consumer receive substantial benefit from transaction

· Whether Seller has knowingly taken advantage of consumer

· Adhesion K
· Limitation on available remedies

· Inconspicuous or incomprehensible terms

· Power Imbalance
Price Term Unconscionability
· UCC 2-302 is silent on whether it intended to police price term

· Many courts held consumer Ks unconscionable because of excessive price

UCC and add-on clauses (Post-Williams v. Furniture Store)

permits use of add-on clauses but requires moneys paid by buyer be allocated to the good purchased in the order of their purchase rather than pro rata to all goods as yet unpaid for.
Restatement has the same elements (Procedural and Substantive Unconscionability)
But also emphasizes to consider: gross disparity in values exchanged
Weakness in bargaining process: NOT Unc. Merely because they are unequal in bargaining position nor even because inequality results in an allocation of risks of the weaker party. BUT gross inequality of bargaining power PLUS terms unreasonably favorable to the stronger party may confirm. (Procedural and Substantive)
Additional Factors:

· Belief by stronger party there is no reasonable probability that the weaker party will fully perform

· Knowledge of the stronger party that weaker party will be able to receive substantial benefit

· Knowledge of stronger party that weaker party is unable to reasonably protect his interests because of his vulnerability 

Procedural and Substantive Unconscionability

· Most courts require both procedural and substantive unconscionability at the time the contract was entered into for a conclusion of unconscionability

· Need not be in equal amounts; sliding-scale
procedural unconscionability

· Absence of meaningful choice, inequality in bargaining power

· Consider type of buyers being targeted (lower-education/income, door-to-door sales)
· Language, conspicuousness, amount of time
· Reasonable market alternatives?
substantive unconscionability
· Terms which are unreasonably favorable. 

· Does it really shock the conscience or is it just capitalism? 
· If hinges on Price, courts are split. 
· Key in-to custom
Note: Ill motive can play a role in both; it is just the manifestation of that ill motive. 

Williams v. Walker-Thomas furniture Co.

· Door-to-door sales of furniture; Add-On Clause where $ allocated pro-rata to ALL purchases. 
· Suit & Tie: Practice protects D from credit risk; also having a lot of assets helps from depreciation. 
· Heartless person: this type of clause helps customers; by letting store recover more in event of default allows the store to sell the products in the first place at an affordable price. 
· Thuggish/predatory reasons (door-to-door sales; targeting): If you are buyer, you can lose everything you purchased in the past ten years. It inspires economic terror. Even if it means skipping a meal to pay everything. 

· Clause wasn’t intuitive; couldn’t understand it.
Scholarly Commentary
a. One prof says use other doctrines of duress, undue influence, or fraud first because those are more specific and that would limit application to extreme cases that truly shock the conscience. 

b. “Lack of meaningful choice” test is vague and difficult

c. May undermine economic utility/purpose of reducing contracting costs and benefiting both parties

d. But also economically useful where coercive behavior (fraud, duresss) was likely but difficult to prove because it can advance the principles of freedom of contract while reducing judicial costs. 

e. Doctrine drafted to address concerns that the practice of courts distorting other doctrinal rules to police for unfairness would produce confusion and unpredictability … “covert tools are never reliable tools”. 
Consumer protection legislation 

· Rise of consumer protection legislation at federal and state level

· Disclosure legislation

· Mandate certain info provided to customer

· Substantive regulation

· Ban certain provisions altogether

· Enforcement Enhancement

· Public & provide incentives to private parties (e.g., treble damages, cover attorney fees)

· One reason courts don’t apply unconscionability is b/c they think it should be handled by legislature. 

· Consumer protection statutes supplement K law. You might find there is a law already. It all evolves. 

Arbitration clauses and the doctrine of unconscionability

· Pros

· More efficient – faster and cheaper

· Arbitrators are “experts”

· Cons

· Binding decisions; no precedent created

· Arbitrators are repeat players

· Could be more expensive to initiate claim

· Class Action precluded

Higgins v. Superior Court of LA – Extreme Makeover
· 5 siblings challenged D’s arbitration clause – extreme makeover edition.

· Procedural Unconscionability: clause itself was inconspicuous (under MISC.), in smaller font, there were no discussions, and they had 5-10 minutes to review K before signing. They did not understand. Yes K said to “read everything before signing” but it was not practical. 

· Substantive Unconscionability: No bilateral application; Only Higgins had to submit to arbitration; barred Higgins from Appellate review; split arbitration costs
· Just because a K is adhesive 

Remedy for Unconscionability

· Court has wide discretion:

· may hold contract as a whole as unconscionable and refuse to enforce it; 

· may enforce basic bargain but change its terms to (i) eliminate the sever unconscionable term or (ii) alter the term to make it fair.

· Courts are careful in using the doctrine, and if they do apply the doctrine they tend to aim to interfere as little as possible with the contract’s terms.
Notes
1. Adhesion Ks and procedural unconscionability
a. While Higgins doesn’t do so, a number of CA courts held the fact a K is adhesive is enough to render a contract procedurally unconscionable. Others say look at totality of circumstances.

i. CA Supreme Court: close examination of possible substantive unconscionability

1. Elements of surprise or sharp practices

ii. Other factors: vulnerability, lack of markets 

2. Adhesion Ks and substantive unconscionability
a. Arbitration costs may be excessive; prohibitive

b. Sharing of arbitration costs?

c. Lack of bilateral application (Higgins)

d. CA Supreme Court: Mandatory arbitration agreements must have a modicum of bilaterality to avoid substantial unconscionability. If arbitration system is fair then party drafting agreement should be willing to participate. 

e. SCOTUS really favors arbitration – sometimes requiring “firm evidence” that arbitral costs would be prohibitive.

3. Spread of mandatory arbitration agreements in consumer-contracts
a. Philosophical perspective good because less expensive, efficient, flexible

b. But in practice it favors defendants who are repeat players. Arbitrators focus on commercial practices. Informal rules favor defendants. 

i. Generally precludes freedom to litigate in a class action. 

ii. *See Professor Richard Alderman – Consumer Contracts: A Call for Reform 38 Hous. L. Rev. 1236 2001

4. Mandatory Arbitration and Unconscionability
a. Arbitrators selected by parties potentially better able to grasp commercial realities of business world

b. Arbitrators were generally freer than courts to reach a commercially reasonable resolution

c. Arbitration Acts – Congress respected and enforced contractual provisions requiring arbitration

d. SCOTUS interpreted FAA so vigorously – difficult to impose any procedure to prevent disputes from going to arbitration. 

i. Result: businesses get practical advantages; can effectively deprive consumers and employees of any means of dispute resolution. 

ii. SCOTUS strong preference for arbitration

e. Unconscionability doctrine was used to challenge thisBUT SCOTUS continues to be highly resistant. 

i. American Express Co: class action waiver in arbitration enforceable even if cost of individually arbitrating claims exceeded potential recovery. ☹
ii. Given SCOTUS and Congress’ position – prospects for use of doctrine of unconscionability to invalidate arbitration clauses appears to be dismal. 

PUBLIC POLICY
· Rest. § 178(1)  - When a Term Is Unenforceable on Grounds of Public Policy

· Legislation/Public Policy
· Types of “Illegal” Contracts

· Agreements for performance of a criminal act (homicide, drugs, gambling, prostitution).

· Agreements in which seller knows of buyer’s illegal purpose
· Agreements involving bribery
· Agreements for services provided by parties who should be but are not licensed

Contracts Against Public Policy

· Even if there is no rule of law that forbids the contract, the court may invoke its discretionary power to refuse to enforce a contract as contrary to public policy (i.e., contract so harms the public interest that it shouldn’t be recognized as valid). 

· Tort Liability Disclaimers (intentional torts)

· Covenants Not to Compete

· Others (surrogacy contracts, etc.)

KCP Problem 7-2 (Pg. 680)

8. Covenant not to compete. Employee hereby covenants and agrees that during the period of her employment and for a period of two years thereafter, she will not engage, whether directly or indirectly, nor will she have any interest, whether as shareholder, creditor, or otherwise, in any business that is engaged in genetic research or in the marketing of products that are generated by such research.
In weighing a public policy against enforcement of a term, consider:
1. the strength of that policy as manifested by legislation or judicial decisions,

2. the likelihood that a refusal to enforce the term will further that policy,

3. the seriousness of any misconduct involved and the extent to which it was deliberate, and

4. the directness of the connection between that misconduct and the term.
MISTAKE; If valid can make K voidable
To be used in exceptional circumstances, prevent opportunism. 

· Mistake: a belief that is not in accord with the facts; error of fact existed at the time of contracting and can be ascertained by objective evidence

· Some courts don’t allow mistake of judgment

	Mutual Mistake 
	Unilateral Mistake

	A mistake of both parties at the time a contract was made 
	A mistake by one party at the time a contract was made

	The mistake relates to a basic assumption on which the parties’ made the contract
	The mistake relates to a basic assumption on which the mistaken party made the contract

	The mistake has a material effect on the agreed exchange of performances
	The mistake has a material effect on the agreed exchange of performances that is adverse to the mistaken party

	The complaining party did not bear the risk of mistake
	The mistaken party did not bear the risk of mistake

	
	And either 
(a) the effect of the mistake is such that enforcement of the contract would be unconscionable or 
(b) the other party had reason to know of the mistake or his fault caused the mistake

*Some courts also require unilateral mistake was caused by other party


When a Party Bears the Risk of a Mistake
(a) express allocation: the risk is allocated to him by agreement of the parties, or 


Effect of “As is” clause 

Courts are split on whether these clauses have conclusive effect.
(b) conscious uncertainty/ignorance: he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

(c) reasonable given the circumstances: the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
Basic assumption: Parties may have had such a basic assumption even though they were not conscious of alternatives. Even though the parties never consciously addressed themselves to the possibility someone was dead

Material Effect on agreed exchange

· Show exchange is not only less desirable to him but also more advantageous to other party

· Determined by overall impact on both parties

· In exceptional cases, adversely affected party may be able to show effect has been material simply because exchange is less desirable for him, even though there is no effect on other party. Cases of hardship that result in no advantage to other party however are extreme. 

· Can offset by other remedies available to her

Pichuberry Hypo
Fozzie is walking down the street and sees Kermit eating a pichuberry (from Peru). Fozzie asks Kermit where he got it, Swedish chef sold it to him. 

Swedish Chef tells Fozzie there is a shortage. Fozzie thinks it would be a good business idea to grow these berries due to world shortage.

So he goes and talks to a farmer and offers to buy farmers land. Farmer grows wheat and told him he never grew those berries. They agree for farmer to sell land to Fozzie on the land. Fozzie tells good news to Ralph and Ralph tells him you can’t grow Pichuberries here. You need a special type of soil. 

Now Fozzie wants to void the K; should he be able to void?

· Mistake – yes; basic assumption – yes

· Material effect? Need to show reduced value in land; can’t show injury if purchase price = market value b/c he retains the asset

· Bears risk? Buyer should have done due diligence; also didn’t INFORM Fozzie. Conscious ignorance – he had limited knowledge.
Same idea; but now Fozzie knows he has limited knowledge and brings an EXPERT – who takes sample and tells Fozzie it is his expert opinion that you can grow pichuberries here. Go ahead and sign. And then it turns out the fields are useless. Dr. Honeydew’s analysis is wrong. Fozzie wants to rescind 

· First two elements are the same

· Third one changes. Looks at the consideration and see how the parties allocated this risk? The risk that the field would not be usable?
Lenawee County Board of Health v. Messerly – mutual mistake; As-Is clause bars relief for purchasers.
· Ps purchased land with an apartment bldg. from defendants; defective sewer; D’s nto aware

· The contract for sale stated that “Purchaser has examined this property and agrees to accept same in its present condition. There are no other or additional written or oral understandings.” 

· Despite clause, K rescinded. Both parties mistakenly believed property would generate income as a rental policy
· Exception: rescission is not available when a party assumed the risk of loss in connection w/ mistake.
· Rule: When there are two innocent parties, equity suggests the risk should be allocated to purchasers. HOWEVER – the “as-is” clause shows an allocation of risk to purchasers. So purchasers are not entitled to recission.

· Not all courts follow this approach

 “barren cow case” – barren cow is substantially different than a breeding one

BMW Financial Services NA, LLC v. Deloach
· BMW, P sued Deloach to try to get out of settlement agreement due to unilateral mistake. They settled for $14K and then realized a judgment was entered against D for $100K+. They offered the $14K amount because they forgot to mark the case as litigated so their vendor settled based on the car.  Court DENIED rescission. Held BMW bore risk of mistake and enforcing agreement would not be unconscionable
· Not unconscionable; BMW’s actual loss was a little over $10K – they rec’d $14K in cash and didn’t have to use collections

· Punitive damages/deterrence effect is minimal here; this guy is an individual..

· Key Factor: Mistake was in D’s control
· Neglect of a legal duty is only one consideration

· Is it reasonable under the circumstances to expect the party to have double checked?

· Did an unrelated third party make the mistake or was it in D’s control?

· Was P immediately informed of mistake? 

· Here it was in D”s control

· Good Faith: Rest: even though a mistaken party does not bear risk of mistake, he may be barred from avoidance if mistake was result of his failure to act in good faith and in accordance with reasonable standards of fair dealing

· A mistaken party’s fault in failing to know or discover facts before making the K does not bar him from avoidance, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

· Need to hold each party to a degree of responsibility appropriate to justifiable expectations of the other. 
1. Palpable Nature of unconscionable effect of mistake 
a. Palpable: so obvious that the other party in the circumstances either knew or should have known that a mistake had been made (unilateral  mistake)

i. One party may not snap up an offer that is too good to be true
2. Mistake of Fact v. Mistake of Judgement
a. Some courts distinguish between the two and only grant relief for “clerical errors” or other mistake of fact but not for mistakes in judgment. 

b. Other courts rely on strength of proof that a genuine and identifiable mistake actually took place

c. *Restatement doesn’t use this distinction, but it might be relevant to question of risk allocation*

3. Effect of negligence – courts tend to recognize there will often be a degree of negligence in a unilateral mistake case. 
a. Restatement expressly negates any requirement that mistaken party be non-negligent, requiring only that its conduct not fall below the level of good faith and fair dealing.

4. Unilateral Mistake in Construction Bidding
a. Integrity of bidding system v. unfairness

i. Relief granted when subcontractor performed for several years without problem, consequences of denial of relief would be great, and difference of $250K between next lowest bid should have put K on notice. 

ii. Relief denied when subcontractor underbid by $150K KNEW that it submitted its bid based on incomplete information. 

5. Unilateral Mistake in Advertisement
a. If ad is in fact an offer, type from newspaper 

b. Dealer’s failure to discover mistake did not amount to neglect of legal duty that would bar rescission

6. Unilateral Mistake as to content of writing
a. Duty to read can be overcome

b. But may be enforced if K reasonable in light of past negotiations, 

c. Nauga inc: agency agreement, parties have history, during negotiations settlement agreement included for $250K. Party refused to make payment – court still upheld K since it was “based on sound principles”. 

Remedies – Notes 6, 7

· Contract voidable by adversely affected party.

· Rescission, along with any appropriate restitution (i.e., transaction is unwound, parties are relieved of their contractual obligations and they disgorge the benefits received from the contract). 

· Reformation: When mutual mistake consists of the failure of the written contract to state accurately actual agreement of the parties, reformation of the contract to express parties' mutual intent is the normal remedy.

· Reformation intends to make a writing express the agreement that the parties intended it should. 

· For the rule to be invoked there must have been some agreement PRIOR to the writing; but it doesn’t need to be a complete and certain contract. The PORTION DISPUTED however needs to be certain enough to frame relief.

· Available even when the effect makes it show there is no enforceable K 

· Some courts require a showing of clear and convincing evidence that description in agreement was result of mutual mistake. 

· Most likely used when PER and SoF is involved.

· property line descriptions, repayment schedule in lease

Notes
1. Conscious ignorance as a form of assumption of risk: e.g. Court denied rescission in following cases: representative sold paintings for $60 without appraisal and they turned out to be $1mn. Representative purchased land without seeing if he could build a road. 

2. Lack of consistency in mutual mistake cases: opposing outcomes on the same facts can be reached.
3. PER does not preclude a showing of mistake
4.  Personal Injury Settlement Cases
a. Competing policies: Finality of litigation and fair compensation

b. Courts differ on whether these Ks could be set aside
CHANGED CIRCUMSTANCES (Impossibility, Impracticability, and Frustration)
Question – Foreseeability?

Traditional Approach: objective, literal impossibility. Impossible for everyone. 

· Rest. § 262:  Death or incapacity of person necessary for performance

· Rest. § 263:  Destruction or deterioration of thing necessary for performance (U.C.C. 2-613)

· Rest. § 264:  Governmental order or regulation making performance illegal (U.C.C. 2-614(2)).

Combined / Impracticability and Frustration – Elements

1. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties
2. Event …
a) renders the party’s performance “impracticable”
b) substantially frustrates a principal purpose
3. Party seeking relief was not at fault in causing event
4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 
Impracticability – Elements
1. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties

· Basic assumption = what will world look like in the future? This will be wrong.
· Market shifts or financial ability usually do not effect discharge
· Restatement says foreseeability is a factor but not determinative
· UCC suggests an unforeseen contingency; (war, embargo, local crop failure, unforeseen shutdown or major sources of supply (ok if it causes a market increase or altogether prevents seller from securing supplies)
2. Event renders the party’s performance “impracticable” (i.e., unduly burdensome)

· Mere change in difficulty/expense does not amount to impracticability (increased wages; prices; costs of construction unless well beyond normal range)
3. Party seeking relief was not at fault in causing the occurrence

4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 

· Rest. K may expressly allocate risk (force majeure clause)
· Other factors
· Was event reasonably foreseeable? Could parties have contracted otherwise?
· Normal business understanding?
· Degree of culpability
· Fairness?
UCC follows a similar approach 

Mineral Park Land - Impracticability

D agreed to purchase and extract from land all the gravel required for construction. D procured some gravel from another source because it removed from P’s land all the gravel above water level.. extracting any more would be ten to 12 times the cost. Court found the extreme increase justified defendant’s nonperformance although not literally impossible. 

Commercial Impracticability/Impossibility: 

Performance need not be literally impossible but there must be a showing of impracticability because of extreme and unreasonable difficulty. It applies only if an unanticipated circumstance has made performance of the promise vitally different from what should reasonably have been within contemplation of both parties. 

Hemlock Semiconductor v. Solarworld Industries Sachsen

Long term supply agreement @ fixed prices; slightly below market 

**But the illegal Chinese act makes it sort of different* This case could have gone either way, had this tried in Germany. Probably different result. 

Practice Hypo

· I am a farmer and grow grapes near Paso Robles.

· I enter into contract pursuant to which I promise to deliver 25 boxes of grapes to each of Buyer A and Buyer B (my entire expected crop) on June 1 & buyers promise to pay a fixed amount.

· A nasty bug destroys my whole crop this season.  

· I tell buyers that I won’t be able to deliver.  Buyers sues me.  You are my attorney.

· What if only part of my crop is destroyed?

· After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties

· The fact that farmer will have crops to sell is a basic assumption. The assumption is that grapes would grow. 

· Event renders the party’s performance “impracticable” (i.e., unduly burdensome)

· What do grapes mean? These special grapes from my soil? Then yes, impracticable. If any grapes will do then you can just go out and buy grapes to sell. If my grapes are unique and special then yes. Read corvette memo? 
· Party seeking relief was not at fault in causing the occurrence

· Bug wiping out harvest – did farmer take due care of his harvest? Or did he screw up and that it what caused the infestation. Look at custom.

· Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances)

What if only part of crop is destroyed?
Look to partial impossibility next slide

Partial Impossibility (UCC 2-615, 616)

· If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion.

· The remaining portion must be offered to the customers of the seller in a pro-rata basis

· If the buyer does not wish only a pro-rata amount of order, he may reject without incurring liability

Buyer not forced to take the entire amount; Doing this would relieve him of contractual liability.; Three situations, fully perform, no performance, or partial performance 

Restatement Illustration
Several months after the nationalization of the Suez Canal, during the international crisis resulting from its seizure, A contracts to carry a cargo of B's wheat on A's ship [from Texas to Iran] for a flat rate. The contract does not specify the route, but the voyage would normally be through the Straits of Gibraltar and the Suez Canal, a distance of 10,000 miles. A month later, and several days after the ship has left [Texas], the Suez Canal is closed by an outbreak of hostilities, so that the only route to [Iran] is the longer 13,000 mile voyage around the Cape of Good Hope.  A refuses to complete the voyage unless B pays additional compensation. 
1. Foreseeability – some courts have tended to require a showing that the event complained of was AT LEAST unforeseen or even unforeseeable. Reasoning that any party who can foresee an adverse event has burden of contracting for protection against it. Especially with corporations.

a. Restatement: foreseeability doesn’t necessarily compel a conclusion that its non-occurrence is not a basic assumption. It evidences an allocation but doesn’t necessarily establish it. 

b. UCC Requires it to be an unforeseen supervening cause

i. Transatlantic Financing Corp: unforeseeability is a question of degree and whether parties could have guarded against the contingency, courts reject argument that housing downturn and its impact on real estate was unforeseeable. 

2. Market failure: continuation of market conditions is generally not an assumption because parties should know that markets often change dramatically.

a. Impracticability established when electrical storm caused power outage and safety concerns that led to cancellation of outdoor performance

3. Impracticability based on terrorism – maybe.

4. Destruction of thing or death of person necessary for performance: somewhat more likelihood of excuse. 

5. Economic Analysis of Impracticability
a. Argue that doctrines should be applied to assign the risk of the even to the superior risk bearer. When the K specifically allocates the risk to a party, that party is the superior risk bearer. In the absence of a contractual provision, the risk should be assigned to the party who is in the best position to prevent the event from occurring or if prevention is not possible, to minimize its consequences att he lowest cost typically by purchasing insurance. 

i. Norther Indiana Public Service: denied relief to a power company that sought to avoid a fixed-price contract for the purchase of coal due to escalating market prices. He held a fixed-price contract is an explicit assignment of the risk of market price increases to the sller and the risk of market price decreases to the buyer. 

1. Some courts have been stingy with excuse in cases of crop destruction as well
6. Restatement: Defenses of mistake, impracticability or frustration should be decided by the court as a question of law: this will contribute to stability and predictability of contractual relations. 

Frustration of Purpose – due to a supervening event, performance has become pointless
High bar; needs to be virtually worthless

Krell v. Henry (U.K. 1903)

New king – parade – someone rented an apartment near the parade route. The event is delayed; person who rented wants to get out of the deal. 

Impossibility/impracticability do not help the tourist because performance is still possible and is practicable. 

Rest. § 265 – Frustration of Purpose

· Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

·  See also U.C.C. 2-615, comm’t 9.

Key issue: defining what the purpose is. How narrow do we define the contractual purpose?

Frustration of Purpose– Elements

1. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties

2. Event substantially frustrates a principal purpose of party entering into contract

3. Party seeking relief was not at fault in causing the occurrence of the event

4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 

Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (Iowa)

Basic assumption: the laws would not change 

There was some frustration; because a majority of inventory was hazardous but some could still be stored.

1. Define purpose: Dichem argued prupose was storing hazardous material (narrow reading). However P argued purpose was to rent a lease. 

1. *if you have a narrow purpose you must have notified the other party. Here there was no notification. 

2. Magnitude: how much is the purpose frustrated?

3. If contract is silent – any legal use can be argued. The contract can usually define what can be done or not done in the space. 

Rule: obligor bears risk that the contract may become more burdensome or less desirable. Whether extraordinary circumstances exist justifying discharge is a question of law for the court.
Re. Leases: if there is a serviceable use for which the property is still available consistent with the limitations of the demise, the tenant is not in a position to asser that it is totally deprived of the benefit of the tenancy. 

Here Di-Chem had to establish as a matter of law that its principal purpose for leasing the facility was substantially frustrated. But they didn’t’ because there is no information about types of chemicals they use.
EnXco Development Corp. v. NSP (8th Cir. 2014)

· Enxco, P, sued NSP for breach of K for terminating contract improperly. 

· There were two Ks – First, Enxco owned property and was to develop a wind energy project site.

· Express condition to obtain permits by March 31, 2011

· “agreement may be terminated if conditions precedent have not been fulfilled”

· Enxco had 29 months and didn’t file until much later. Yes there were delays with fish and wildlife, regulatory error, and inclement weather, but they could have managed the exposure. There was also a decline in wind-energy profits so it made it more convenient.  

· Court found the clause was kosher; both sophisticated parties. 

Doctrine of Temporary Impracticability/Frustration
· Didn’t apply here because all sources of delay were foreseeable and manageable; could have filed for certificate earlier.

· It was not an excuse that they were relying on a third party (the government)

· Impracticability of performance that is only temporary suspends duty to perform while the frustration exists but does NOT discharge his duty unless his performance after this difficulty would be materially more burdensome.  

· It can excuse the non-occurrence of a condition IF the occurrence is NOT a MATERIAL PART of the agreed exchange and forfeiture would otherwise result.

· Rationale: the problem is how to allocate excessively unreasonable risks between the parties. Here it seems they contracted for it by separating project into two contracts.

Notes
1. Government Regulation as a basis for excuse – courts have been much more willing to grant relief when the event of impracticability or frustration rests is some form of supervening governmental regulation. Also, UCC makes mention of compliance in good faith with any applicable foreign or domestic governmental regulation or order. 

2. However courts will still impose stringent limits on such relief in that category of frustration cases like in Mel Frank.

a. The requirement is that frustration must be substantial – must be rendered “virtually worthless” and that other courts have similarly stated that the principal purpose of the contract must be substantially undermined. 
b. Courts may also deny relif on the basis of frustration if supervening event was foreseeable and complaining party did not guard against the occurrence or otherwise assumed the risk. 

3. Relief under UCC: broad enough to encompass impracticability as well as frustration. While Code expressly addresses seller – courts have been willing to expand to buyers in appropriate circumstances. However, some courts decline.

4. Fore Majeure Clauses: typically provide for excuse where performance is prevented or delayed by circumstances “beyond the control” of the party seeking excuse. Can be broader than restatement and UCC. These clauses will be subject to doctrines of interpretation.
Force Majeure clauses (Note 3)
· Often parties will include a clause in their contract explicitly stating that upon the occurrence of certain events the parties agree that neither will have to perform.  

· These are commonly events that are outside the control of the parties and that could not have been avoided by exercise of due care.

· Neither party is responsible for any failure to perform its obligations under this contract, if it is prevented or delayed in performing those obligations by an event of force majeure.
· Ensuing sections would deal with notice by non-performing party to the other and what happens upon completion of the event of force majeure.

· An event of force majeure is an event or circumstance which is beyond the control and without the fault or negligence of the party affected and which by the exercise of reasonable diligence the party affected was unable to prevent provided that event or circumstance is limited to the following: 
(a) riot, war, invasion, act of foreign enemies, acts of terrorism…; 
(b) earthquakes, flood, fire or other physical natural disaster, but excluding weather conditions regardless of severity; 
(c) strikes at national level or industrial disputes at a national level, or strike or industrial disputes by labor not employed by the affected party… and which affect an essential portion of the works …
(d)-(?) [more specific ones that apply to the contract.]
Remedies (Note 5)

· Impossibility, impracticability, and frustration of purpose have been viewed as grounds on which a duty of performance might be excused; they’re typically not a basis for reformation.

· If a contract is discharged for impracticability or frustration and one or both parties have partly performed, compensation for part performance is available in restitution.  
Modification

Just know what you can use modification as an excuse “I’m not performing because we modified agreement so that I could do something else”. 

Assignment of Rights and Duties

· A contractual right is the ability to require the other party to perform or pay damages. 

· A contractual duty is the performance that is owed under the contract.  

· Assignees of a right may bring suit to enforce the assigned right; such a suit be brought in the name of the “real party in interest”. 

Titles re. Assignment of the Right to Pay
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Legal Effects of Assignment
· Once obligor receives notice of an effective assignment of rights, performance must be rendered to assignee and payment/performance to assignor will not defeat the assignee’s rights.

· Even if assignor unilaterally countermands his prior instruction to pay the assignee.  

· Once there is an effective assignment and an assignor cannot change his mind. Assignment is valid. 

· Assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract. Assignee “stands in the shoes” of the assignor vis-à-vis the obligor

· Assignee takes those rights, but that is subject to any conditions and defenses that the obligor may have had against the original assignor. 

Limitations
· Conflicts w/ statute or public policy 

· many states bar assignment of wages

· courts divided on issue of assignability of personal injury claims

· may promote champerty (stirring up lawsuits by financing litigiation)

· some courts allow PROCEEDS of such claims. Other courts see no distinction. 

· would have a material adverse effect on the other party (e.g., materially change duty of obligor, increase burden or risk imposed on obligor, …)

· can be assigned UNLESS assignment would 

· Material change the duty of the obligor or

· Materially increase the burden or risk imposed on him by his contract or

· Materially impair his chance of obtaining return performance or materially reduce its value to him

· E.g. Allstate Ins. – assignment of ill-defined portion of claim invalid due to incertainty; increased burden on obligor to determine amount of assignment. 
· babysitter now has to sit nasty kids

· is validly precluded by contract

· contractual restrictions on assignment must be clearly expressed and are narrowly construed.  

· Rest. § 322; UCC § 2-210(3); Note 5

· Personal Services Contracts

· May raise questions of material adverse effect on obligor because of the potential change in the performance to be rendered. 

· Personal services or employment contracts involve express covenants not to compete after termination 

· Courts divided; if employer may assign its rights to a successor that buys the business and for which the employee often continues to work for some period of time. 

· Tropical requirements contract

· Early cases held not assignable because of seller’s substantial interest in the particular circumstances and creditworthiness of buyer. 
Anti-Assignment Clauses
Courts are generally very friendly when it comes to the assignment of rights. There is a strong presumption in favor of assigning rights. We do not want to alienate them. Generally, if you have a very broad anti-assignment clause courts may interpret it narrowly. Generally interpreted to see an assignment of both rights and duties.
· This Contract shall not be assigned or transferred by one party without first obtaining the consent of the other party.

· Bulked up version (assignment of R) (a) Neither this Agreement nor any right or obligation hereunder shall be assigned or delegated, in whole or part, by either party without the prior express written consent of the other [which shall not be unreasonably withheld] 

(b) Any purported assignment of rights in violation of subsection (a) shall be void and of no effect.

Notes

1. Partial Assignments 

a. At common law – obligor’s assent to a partial assignment was required to make it offective because of concerns about inconvenience to obligor of splitting its performance and the exposure of the obligor to multiple lawsuits.

b. However modern procedural rules (liberal joinder) make modern courts more willing to enforce partial assignments. 

2. Contractual Prohibitions on assignment
a. Common Law: general nonassignability of contractual rights

b. Even in the face of K language expressly proiding otherwise

i. UCC provides that in some cases the right to payment of money can always be assigned

ii. Restatement

1. “no assignment” clause will first be construed only to prohibit DELEGATION OF DUTIES and alternatively will be read to consitue a promise not to assign rights that might lead to damages for breach but will not render the assignment ineffective. (wow)
2. This preference for interpretation is applied unless a different intention in manifested – suggesting that some language might actually be strong enough to prohibit assignment of rights.
a. Magic words/some courts have accepted:
i. Non-conforming assignments shall be “void” or invalid
ii. Assignee shall acquire no rights 
iii. Non-assigning party shall not recognize any such assignment
3. Non-assignment clauses are generally enforced but narrowly construed where possible.
3. Defenses against assignee: Herzog decision reflect principle that once obligor receives notice of an effective assignment that is it. Performance must now be rendered to the assignee and payment to the assignor will not defeat the assignee’s rights. 
a. Restatement: an assignee’s right against the obligor is subject to any defense or claim arising from his conduct or to which he was subject as ap arty or a prior assignee because he had notice. 
Herzog, P v. Irace
· Jones was injured in a motorcycle accident and retained Irace to be his atty. He needed surgery for an unrelated accident but didn’t have $ so he executed an assignment that would transfer funds from his settlement to Dr. Herzog. The atty was notified and agreed, but later Jones asked him not to send funds since he would pay him himself. Lowe and behold Jones never paid. 

· Court held Dr. Herzog had an enforceable assignment. Once it was valid the assignee can enforce his right to reclaim funds. The assignor no longer had control over that right. The Obligor (the atty) now owes the assignee. 

· Court also found no conflict with public policy because there is no ethical conflict. The money no longer belonged to the clt and so could be retained.

Delegation of Duty (Here all the robin has done is delegated his duty to paint. )
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Assignment and Delegation – Rest. § 328; UCC § 2-210(5).  

· Often, a party will both assign and delegate, i.e., transfer her rights to a third person and appoint that person to perform that party’s duties.  

· Language of general contract assignment is interpreted to mean both assignment of rights and delegation of duties unless circumstances indicate otherwise. 

· e.g., assign “the contract” or “all my rights under the contract” 

· Sometimes there will be just one or the other.

Rest. § 318; UCC § 2-210(1) - When is delegation not permissible

· Obligee has substantial interest in having the original obligor perform the duty

· Contract involves “personal services”
· Is contract predicated on…

· a particular attribute, skill or talent of obligor relevant to performance? 

· trust and confidence that obligee has placed on obligor?

· calling for little discretion, just ministerial?

· But of course obligee can always agree.

· Delegation is contrary to terms of contract

· difficulty of prohibiting assignment of rights, but Rest. §322(1) and UCC §2-210(4) reflect the general view that courts are likely to enforce a clause prohibiting delegation of a duty.
Effect of delegation or assignment on rights and duties of the parties (Note 5)

· Obligor cannot free itself from liability to obligee by delegation of duties.  

· Need consent of obligee

· Novation: 3 party agreement where delegate assumes duty of obligor and assumption is accepted by obligee.

· Otherwise, performance by delegate of the transferred duties discharges delegating party

Notice
Notice is technically not necessary for assignment of rights and duties 

The fact that it is so much easier to block at delegation; strategically you really want to get consent or at minimum give him notice and see if he complains. 

You probably also want to give notice at minimum so that the other party doesn’t have an excuse that for not performing. 

Sally Beauty Co. v. Nexxus Products Co. 
· Sally Beauty, P acquired Best. Best had an exclusive distributorship agreement with Nexus. Once acquired Nexus decided to cancel the distributorship agreement with Sally Beauty saying it was nonassignable. 

· Court not convinced this contract was a personal service contract. Rejected argument that as a matter of law the agreement was based on a relationshp of personal trust and that Best’s president’s participation was essential to performance. 

· But, under exclusive agreement there is an “implied promise” to use “best efforts to sell”. Since Sally Beauty’s parent company is a direct competitor with Nexus  then it places Nexxus in a difficult position. 

· Rule: UCC bars delegation of duties if there is some reason why the non-assigning party would find performance by a delegate substantially different thing that what he had bargained for. 

Dissent – Posner
· There is not a significant change nor a major conflict of interest. Sally Beauty has business with other companies that compete with their parent company. It would be bad business for them to favor a product and enter into these agreements. The Court is overregulating. Sally Beauty also does not have a monopoly on these products. 

Notes
1. Effect of general language: if general language of assignment is used courts will infer it included both a transfer of rights and duties of the assignor. 

a. Restatement and UCC follow this approach

2. Delegation of Personal Service Obligations
a. Where a K imposes on an individual the duty of personal service, that duty is almost always regarded as inherently undelegable unless the other party assents. (artists, physicians, laywers, architects, depending on intent of parties). 

b. Also extended to BUSINESS CONTRACTS when the promise has a substantial interest in performance by a particular individual 

3. Effect of clause requiring consent to delegation
a. General view: courts are likely to enforce a clause prohibiting delegation of a duty

b. If clause requires obligee’s consent to the delegation but does not provide a standard for granting or withholding consent (silent consent clause) corts are divided on the issue of how such a clause should be interpreted. 

c. Some courts interpret this clause to require the oblige to act reasonably and in good faith in refusing to grant consent.

i. If a party wishes to avoid subjecting and assignment to a reasonableness requirement, it should bargain for a provision expressly granting the right to withhold consent unreasonable, to insure that the other party is put on notice. However, other courts interpret silent consent clauses to only require that the oblige act honestl in its decision whether to grant or withhold consent. 

4. Effect of delegation or assignment on rights and duties of parties
a. Where there is a permissible delegation, the oblige generally has rights against BOTH the original obligor and the delegate.

b. Original obligor remains liable to oblige until performance is rendered by the delegate, unless the oblige agrees to release the original obligor

i. This release is called NOVACATION. Evidence must be clear. 

c. Obligor cannot escape liability by merely delegating duties

5. Transaction involves assignment of rights rather than a delegation of duties – then the assignee “stands in the shoes” of the assignor and will be subject to any claims and defenses of the obligor that arise out of the contract assigned. 

6. If assignor and obligor have done business together over a period of time, it is possible that the obligor may also have claims against the assignor arising form contracts other than the one assigned. The rights for the assignee under K assigned will be subject as well to claims and defenses of the obligor arising from these other contracts, but only as to claims or defenses that “accrue” before obligor receives notification of the assignment.. 
REMEDIES FOR BREACH OF CONTRACT
Three Basic Interests
1. Restitution Interest: Prevention of unjust enrichment

2. Reliance Interest: Purpose of undoing harm which his reliance caused 

3. Expectation Interest: put the plaintiff in as good a position 

a. Restatement: strong preference for expectation damages

EXPECTATION DAMAGES

· “Expectation” interest: gain the plaintiff would have gotten if the contract had been fully performed, as promised by both parties.  

· aka, the “benefit of the bargain”

· Plaintiff entitled to compensation for losses flowing from the breach which are proven to a reasonable certainty and were within contemplation of the parties when the contract was made.

Restatement
General measure of expectation damages = Loss in value + other loss – cost avoided – loss avoided [total breach]
General measure of expectation damages = Loss in value + other loss [partial breach]

· Loss in value: the difference in value between what should have been received and the value of what, if anything, was received

· Other loss:  e.g., incidental and consequential damages

· Cost avoided:  any saving on expenditures the non-breaching party would have otherwise incurred; money saved from not needing to perform
· Loss avoided:  any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract; mitigation
Real estate contracts:  difference between the contract price and the market price at the time of breach (e.g., Crabby’s)

Construction contracts, breach by owner:  the builder’s expected net profit on the entire contract plus the builders unreimbursed expenses at the time of the breach (e.g., Case 1)

· General Rule: Cost of Replacement/Cost to Complete
· Except Difference in Market value may be granted (recall J&Y, American Standard v. Schectman
Sale of Land: often specific performance is granted

Estimating FMV

· Expert (appraiser) testimony

· Subsequent resale of the property

· possible concerns with using subsequent sale price as a proxy for FMV?

· Remoteness in time

· Sale not result of arm’s length transaction

· Distress sale Prof says go back and re-read Crabby’s
Consequential Damages: In addition to direct damages, seller may be entitled to recover consequential or incidental damages.

· Such recovery is limited by the principles of foreseeability, certainty, and mitigation.

Crabby’s

· Breach of K for sale of real estate. Buyers breached K to purchase real estate and challenged amount of damages due. 

· K was not void because buyers waived financing contingency via their conduct. 

· P sought recovery for “real estate and personal property taxes, utilities, and mortgage interest” accruing between breach and the resale of property.
· Rule: a seller’s measure of damages for sale of land with structure on it is the difference between the purchase price and the fair market value of the property on the date of breach. The proof of market value can be the actual price obtained; as long as it was a reasonable time period after the date of breach. Here it was about a year after and that was a reasonable time; but courts are split.
· These damages certainly seem foreseeable and should be measurable with reasonable certainty.
Handicapped Children’s Education Board v. Lukaszewski

· Court used cost of replacement measure to replace fixed-term teacher; there was only one other employee who could do the job but at a higher price; they didn’t’ bargain for a more qualified person. 
· General Rule: an employer may recover damages from an employee who fails to perform a fixed term employment contract. Expectation Damages: losses necessarily flowing from the breach which are proven to a REASONABLE CERTAINTY and were within contemplation of partis. 

· Dissent: resignation was justified because she had a medical condition; was impracticable because it would involve undue risk of injury to a person. Should that risk meet an objective reasonableness test or a subjective test? 

Notes
1. Measure of damages for breach of real estate contracts
a. Generally, damages for loss of bargain are the difference between the contract price and the market value of the property at the time of the breach. 

b. When BUYER breaches, the seller, to recoup damages, must show that at the time of breach the property was worth LESS on the market than the actual contract price.

c. When SELLER breaches, the purchaser must show at time of breach the property had a market value of MORE than the contract price. 

2. English and American Rules when seller breaches
a. English Rule: when seller is in breach, plaintiff purchaser is restricted to restitution of any payments made on the purchase price unless defendant seller breached in bad faith. Protects the seller when searching for land titles was arduous process.

b. American Rule generally awards expectation damages for any unexcused failure to convey, regardless of the good faith or bad faith of the seller. This rule is gaining traction. 

3. Limitations on Consequential and Incidental Damages
a. Must be reasonably foreseeable to breaching party (breaching party must have had reason to foresee harm as a probable result at time of contract)

b. Must be measured with reasonable certainty
c. Non-breaching party has duty to mitigate damages (damages may not be recovered if duty is breached)

4. UCC Damage Rules
a. Measured by difference between market price and contract price of goods, but less expenses saved in consequences of buyer’s breach. 

b. Nondelivery/repudiation: difference between market price at time when buyer learned of breach and contract price together with any incidental and consequential damages provided in Article. 

c. UCC provides on proof of market price

d. UCC allows buyer to “cover” her loss by purchasing substitute goods and to measure her damages by the difference between the cost of THOSE goods and the K price. 

5. Prejudgement and Postjudgment Interest
Postjudgment interest is typically granted; 

Prejudgment interest typically granted only in cases where at the time of the breach the plaintiff’s claim was for a “liquidated” sum. Liquidated means a claim becomes liquidated when both the amount due and the date on which such amount is due are FIXED AND CERTAIN or when the same becomes definitely ascertainable by mathematical calculation. This award is typically discretionary and existence of a good faith controversy about the amount of damages would not necessarily preclude prejudgment interest. 

Cost to Complete vs. Market Value in Construction Contracts

· Generally, in this context damages measured by the cost to complete performance rather than the difference in market value, except… (recall J&Y)

American Standard, Inc. v. Schectman
· P recovered against D who failed to complete project. D argues P suffered no loss because no difference to the value of property. They relied on Jacob & Youngs.

· In consideration of razing the land, the contractor was going to get paid and to loot whatever was on the land. Defendant says yes, guilty as charged but didn’t want to pay damages because it wasn’t ECONOMICAL. Also, P was able to sell property for close to market value. 

· Diminution of value measure is an instrument of justice. 
· Held: Just because cost of performing was more than anticipated does not alter the cost of completion standard.  You need the D to have acted in good faith, breach to be incidental, and unreasonable economic waste (almost irremediable or may not be repaired unless there is a substantial tearing down of structure). 
NOTES FROM P. 899-901
1. Idiosyncratic values are difficult to measure  Businesses typically have less of this. But still courts should take the presence into account.
2. Justification for diminution in market value change
a. Posner: damages should be based on diminished value of land, on ground of efficiency. Award of cost to restore damages OVERCOMPENSATES the owner; if the owner had truly wanted restoration of the property, he could have brought an action for specific performance.

i. Efficient Breach
ii. But what if injured party uses the $ to restore property? 

b. Counterargument: the mere fact that Ps pocket money was sufficient to show unjust enrichment.. but it isn’t because then a value income producing asset has been rendered unproductive and the damages awarded constitute a reasonable means of bringing that asset back to life. If the Ps choose to pocket their recovery, they will have foregone the restoration of their land and they will not have been unjustly enriched.
LIMITATION OF DAMAGES (these principles apply to any type of damage)
Characterizing Damages

· General” or “Direct”– loss of the “bargained-for exchange” from not obtaining full performance

· Includes loss of profits from CURRENT CONTRACT

· “Consequential” damages (other loss; loss in profits)

· Includes loss of profits from COLLATERAL CONTRACT (Florafax)

· Result from special circumstances communicated at TIME K was formed

Majority Approach: Three Requirements

· Causation
· Probable result of breach 
· Typically an issue for consequential damages
· Foreseeable
· Contemplated by both parties at time K was made
· Measure based on ordinary course of events or special circumstances
· Only type of loss needs to be foreseeable; not manner of harm
· Policy: incentivizes disclosure of special information
· Reasonably Certain
· Damages cannot be speculative; but need not be an absolute certainty
· Can be problem for new or quirky businesses
· Proved by a preponderance of the evidence and fact-finder must have a basis for calculating
· Show K would have survived had it NOT been for breach; and provide estimate (consider hx, similar businesses)
Policy: reduces transaction costs / promotes disclosure

Minority Approach for Consequential Damages

Tacit Agreement Test: Injured party must show 1. Special circumstances were brough to attention of other party AND 2. Other party “ASSUMED CONSCIOUSLY” the liability in question.
Policy: damages should be viewed as a question of contract interpretation; default rule will often be less than amount determined

Rest 346 Illustration 15 – causation teaser
On April 1, A and B make a personal service contract under which A is to employ B for six months beginning July 1 and B is to work for A during that period. On May 1, B repudiates the contract. On August 1, B falls ill and is unable to perform the contract for the remainder of the period. A can only recover damages based on his loss during the month of July since his loss during subsequent months was not caused by B's breach. 

Whatever damages happened there were not caused by breach/Employee Quitting. Because employee would have not been able to perform for those months anyways
Rest. § 352 – Illustration 2

A contracts to sell B a tract of land on which B plans to build an outdoor drive-in theatre. A breaks the contract by selling the land to C, and B is unable to build the theatre. If, because of the speculative nature of the new enterprise the evidence does not permit B's loss of profits to be estimated with reasonable certainty, his recovery will be limited to expenses incurred in reliance or, if none can be proved with reasonable certainty, to nominal damages.

Rest. § 352 – Illustration 5

A contracts with B to remodel B's existing outdoor drive-in theatre, work to be completed on June 1. A does not complete the work until September 1. B can use records of the theatre's prior and subsequent operation, along with other evidence, to prove his lost profits with reasonable certainty.

Rest. § 352 – Illustration 6

A contracts with B to construct a new outdoor drive-in theatre, to be completed on June 1. A does not complete the theatre until September 1. Even though the business is a new rather than an established one, B may be able to prove his lost profits with reasonable certainty. B can use records of the theatre's subsequent operation and of the operation of similar theatres in the same locality, along with other evidence including market surveys and expert testimony, in attempting to do this.

Sample “Terms and Conditions”

“[Federal Express] will not be liable for any damage, whether direct, incidental, special or consequential in excess of the declared value of a shipment, whether or not Federal Express had knowledge that such damage might be incurred including but not limited to loss of income or profits.”

Sample LoL Clause

Seller will not be liable for any indirect, special, or consequential damages (including lost profits) arising out of or relating to this agreement or the transactions it contemplates [and irrespective of whether Seller has been advised of the possibility of any such damage]. In no event will Seller’s liability exceed the price Buyer paid to Seller for the specific Goods provided by Seller giving rise to the claim or cause of action [or the sum of $____, whichever is greater].

Enforceability of LoL

· Generally court disfavor these limitations in the context of consumer contracts and personal injury. 

· OK in commercial contracts involving parties possessing relatively equal bargaining power.

· Make certain that the clause clearly and unambiguously expresses the parties' intent in limiting liability. 

· Note clause was subject of negotiation and pricing.

· Ensure LoL clause appears in a conspicuous manner (capitalized or bold as is required) to avoid claims of procedural unconscionability. 

Hadley v. Baxendale

· P, Miller was not able to recover loss profits from someone who was delivering a broken machinery part because the delivery service was not informed with about the potential for lost profits. Damages from special circumstances recoverable only if other party had reason to know of them at the time of contract formation. 

· Rule: If damage is foreseeable at type of breach, then it is recoverable. Any harm that flows naturally from breach is easy. But sometimes you have special circumstances, harms that don’t flow naturally from a breach but in this particular situation does. For those we need the breaching party to be aware of those facts at the time of K. 

Florafax International v. GTE Market Resources Inc.

· Florafax, P, flower by wire company. Hired GTE to be call center for them so they could perform under collateral K with Bellevue. 

· D argued: loss profits from collateral K too remote; loss profits should be limited to 60 days, and not reasonably certain loss profits would have been made absent breach. 

· P allowed to recover direct damages (starting up calling center) and consequential damages (loss profits from collateral agreement with Bellevue)

· Evidence supporting profits: express condition in K, business history of Bellevue, actual increase in profits from Bellevue, expert testimony

· Rule 1: once damage is proved, the actual AMOUNT only needs to be shown with reasonable certainty. Cannot be purely speculative, but the expert testimony can even be $500k v. $1mn. Amount of damages is a question of fact for the jury. 

· Rule 2: loss of profits from collateral contract is recoverable if 1. Loss is within contemplation of parties at the time of breach, 2. Loss flows directly or proximately from breach, and 3. If loss is capable of reasonably accurate measurement. 

· 60-day termination clause in Florafax/Bellerose K does not preclude recovery of profits for two-year period because here DEFENDANT did not had a right to terminate that contract. 

· This argument is trying to get at causation. What GE is saying you lost the K, but you could have lost it anyways in 60 days. The only guarantee you would have had would have been a K for 60 days. Because you could have lost the K anyways. Sort of a weird argument. “other forces could have led you to lose that K”. This argument doesn’t fly here because the 60 day notice is something that Bellrose had the power to do, not GTE. And it didn’t seem that Bellrose was going to do anything. So D would have had to have alleged with specificity that Belrose was likely to terminate K for another reason. 
Notes
1. It is rare that contracts will expressly assume liability for consequential damages, though it can be built in. Generally, parties want disclaimers or limitations on liability for consequential damages. 
2. Certainty:
a. Reasonable Certainty: when the P establishes the fact of damage, the jury is given wide leeway in awarding compensation
i. While proof of damages must be certain, proof of the amount of damage does not require mathematical precision as long as the court has a reasonable basis for awarding damages. 
ii. Contemporary Mission Inc.: Court found consequential damages TOO SPECULATIVE. Just because a song was a hit that did not mean there would be loss opportunities for a nationwide tour. Too dependent upon taste or fancy.
3. Limitation of consequential damages to prevent injustice
a. Restatement has a limitation where “justice so requires in order to avoid disproportionate compensation”
i. Gives a way for courts to do this overtly v. doing it under foreseeability or the certainty prongs. 
ii. Limitation intended to apply where there is extreme disproportion between contract P and liability sought to be imposed on it.. also consider “informality of agreement” and “noncommercial setting”. 
1. However few courts use this 
4. Proof of Loss Profits
a. No Double-Dipping: do not account for decline in market value and present value of future net income 
i. these are alternative ways of accounting for same injury 
ii. market price should be approx.. equal to present value of all the income that can be derived far into the future in the business
1. in practice, measure can be quite different; 10th circuit used market value of agency (30K) v. projection of $800K…
a. 10th circuit said decline in market value was preferred measure and that los profits should be awarded only where no other reliable method is available. 
b. Some courts do not give to new businesses; too speculative
5. Lender’s Breach of K
a. General damages: lose a favorable interest rate on loan
b. Consequential damages: (shaky) – lack of $ to invest in other things
i. Still suject to requirement of mitigation, foreseeability, and certainty.. (shop for other loans..?)
6. Reputational Harm
a. Courts less willing to award as consequential damages; must point to a particular lost opportunity. 
DOCTRINE OF AVOIDABLE CONSEQUENCES / DUTY TO MITIGATE DAMAGES
Applies to both Restatement and UCC
Defendant need not compensate the plaintiff to the extent that the plaintiff’s own actions were a contributing cause of her injury. 

· Restatement Exceptions: party would have suffered undue risk, burden, or humiliation

· party made reasonable efforts but unsuccessfully avoided loss
Procedurally

· Breaching party carries the burden

· Need to show 1. he COULD HAVE found comparable employment and 2. and he didn’t look. Here they only established #2

Rockingham County v. Luten Bridge CO.
· P contractor had a K to build a bridge with County. Control of Commission was in turmoil (politics) and the Commission terminated K. Contractor still kept building the bridge and was unable to sue for damages because the were “gambling”. 

· Rule: After P rec’d notice of breach, it was his duty to do nothing to increase the damages flowing therefrom. 

· Measure of Damages: “The measure of plaintiff’s damages, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for labor and materials expended and expense incurred in the part performance of the contract, prior to its repudiation, plus the profit which would have been realized if it had been carried out in accordance with its terms.”

Maness v. Collins
· P, Maness, sold his business SKM and as part of the sale had a fixed 3-year K. Also had a non-competition agreement which was deemed unenforceable.

· Tumultuous relationship with new owners, manager was a drug addict. Conflicting testimony about whether or not he could perform. 

· P was fired and question was whether it was “for cause” (despite K not saying termination could be for cause). They found it wasn’t for cause because D did not meet burden of proof to show just cause. Nevertheless, P did not make an effort to find work.

· Rule: Every K includes an implied condition that one party will not prevent performance by the other party (GOOD FAITH). Active prevention of another’s performance may excuse performance by the other party. 
· But this is an Affirmative defense

· Employer must prove availability comparable employment and a lack of reasonable diligence 

· Declined to release employer from duty because they need the proof to measure for deduction. 

· Proper Damages: “The amount of salary he would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation.” 

· As a general rule, employer bears the burden of proving that the employee failed to mitigate damages – it’s an affirmative defense.

· Many courts (like TN in the case) impose on employer the burden of showing not only that the employee failed to act reasonably in seeking other jobs but also that there were comparable positions that could have been obtained.

Comparable Positions: The duty to mitigate only applies to jobs that are not inferior to the one that was lost.  

· “without undue risk, burden or humiliation.”

· Employee only needs to mitigate with alternative work that is comparable (i.e., substantially similar)  to the position lost.  

· Employee not required to accept employment in an inferior rank or position nor work which is more menial or arduous.

· Consider geography, type of labor, does it go to your professional development?

The Parker Case (Shirley Maclaine)
CA Supreme Court – P – Shirley MacLaine sued to recover damages for D’s breach of K to employ her as a star of a musical D argued P rejected apost-breach offer for another movie. Court REJECTED argument because second offer, a nonmusical was not a truly comparable. Movies were different types and the second opportunity did not provide the P with the same approvals of the director. 

1. Principle: Employee not required to accept inferior rank or position nor work which is more menial or arduous
2. Bourgeois Fear of resubmergence in lower economic class 
How to mitigate? Pay or Play clause: give one party an option either to perform under K or pay amount set forth in the clause

Effect of other income – Likely to offset damages  (Note 6; Rest. § 347, cmt e illustration 13)
“A contracts to employ B for $10,000 to supervise the production of A’s crops.  A breaks the contract by firing B at the beginning of the season, and B, unable to find another job, instead takes a job as a farm laborer for the entire season at $6,000.  The $6,000 that he made as a farm laborer is subtracted from the $10,000 loss of earnings in determining B’s damages.

Mitigation in Real Estate
· Traditional rule in real estate leases: landlord does not have a duty to mitigate damages after tenant’s breach (i.e., can recover remaining months under lease without having to seek alternative lessee).

· But courts have moved away from this

· Residential vs. commercial

· Real estate leases should be treated more like other K, with landlord in the event of tenants abandonment having a duty to mitigate (modern trend)

· However NY upholds traditional rule that a landlord dos not have a duty to mitigate damages. 

Mitigating v. Additional Conracts
a. Mitigating Contract (deductible): contract that the plaintiff was ale to perform only because the defendant’s breach freed the P from the obligation to perform the original K.

b. Additional Contract (not deductible): one that plaintiff was able to perform in ADDITION to. Here P is entitled to profit from both contracts.

i. Question of Fact

c. Lost Volume Seller : To establish an additional contract, P must show: It possessed capacity to make an additional sale, it would have een profitable for it to make an additional sale, and that it probably would have made an additional sale absent the buyer’s breach.  (Lost Volume Seller?)

d. UCC also says lost volume sellers of goods are entitled to recover their pfotis under UCC.

e. Personal Service Contracts/Employment Contracts are likely to be seen as mitigating because it is performed by one individual. 
i. However see Gianetti where a plastic surgeon had contracts with four other hospitals. 

· A contract entered into after a breach will be considered to be a mitigating contract only if the breach of the original contract made performance of the second contract possible.

· Deducted from plaintiffs damages 

· If the nonbreaching party could have performed both contracts, the second contract will not be considered to be a mitigating one.  It’d just be an additional contract.

· Plaintiff entitled to profits from both contracts
Rest. § 350, cmt d - “Lost Volume”
The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss. If he would have entered into both transactions but for the breach, he has “lost volume” as a result of the breach. See Comment f to § 347. In that case the second transaction is not a “substitute” for the first one. 

Lost Volume Seller (could have performed both contracts and only performed one) So still entitled to both profits..

Rest. §350, Illustration 9

A contracts to buy grain from B for $100,000, which would give B a net profit of $10,000. A breaks the contract by refusing to receive or pay for the grain. If B would have made the sale to A in addition to other sales, B's efforts to make other sales do not affect his damages. B's damages for A's breach of contract include his $10,000 loss of profit.

Rest. §350, Illustration 10

A contracts to pay B $20,000 for paving A's parking lot, which would give B a net profit of $3,000. A breaks the contract by repudiating it before B begins work. If B would have made the contract with A in addition to other contracts, B's efforts to obtain other contracts do not affect his damages. B's damages for A's breach of contract include his $3,000 loss of profit.

Rest. § 347, Illustration 16

A contracts to pave B’s parking lot for $10,000.  B repudiates the contract and A subsequently makes a contract to pave a similar parking lot for $10,000.  A’s business could have been expanded to do both jobs.  Unless it is proved that he would not have undertaken both, A’s damages are based on the net profit he would have made on the contract with B, without regards to the subsequent transaction.
Nonrecoverable damages (KCP 948-49)

· The following are commonly excluded from plaintiff’s damages for breach of contract:

· Attorneys fees (KCP 955-56 notes 2-5)

· Agreement may provide for

· Damages for mental distress (KCP 968 notes 4/5) – and related intangible; non-economic injury
· Breach caused bodily harm

· Breach of kind where distress likely to result

· Punitive damages (KCP 969-71)

· Bad faith denial of insurance coverage

Remember pure expectation value. 
Agreement can call for it (how atty fees will be divied up); parties pay their own or losing party pays. 

Exception for mental distress: where breach causes bodily harm, then mental distress might be recoverable (mostly dealing with dead people) where mental distress might be recoverable. Widow hires company to put husband underground; screws up, widow has mental breakdown. Could be recoverable. Because of nature of service/was foreseeable type of harm. 

Punitive Damages: in torts you can; in K you can’t. But it is allowed for the bad faith denial of insurance coverage. 
RELIANCE DAMAGES 
(Use in situations had the Contract not been made)
Reliance: promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made. Remedy can be limited as justice requires. 
Rest. § 349 – Damages based on Reliance Interest

· expenditures made in preparation for performance or in performance

· less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

Limitations on Reliance Damages
· Losing contract

· Any time K was made up until time was breached; shouldn’t spend any more in reliance after that.. starting point is unclear. 
· Causation, Foreseeability, Reasonable Certainty 

· Duty to Mitigate

Walser v. Toyota Motor Sales

· There were three steps to become a Lexus dealer 1.file app 2. sign letter of intent and then 3. if conditions are met you have a K

· Here they do step 1, not clear whether step 2 is met or not (told it is turns out it isn’t)

· Here court had discretion and chooses reliance damages b/c 1. no reasonable certainty of damages, 2. no K (P partly at fault for not having bound D to a K), 3. Only for 2 days that they were misled, 4. Still in early stages of negotiations (at most in the middle). 

· Recovery: Difference in price of land and market value (b/c still retained asset) – didn’t get future profits/full expectation damages. 

· Rule: court has discretion to award expectation or reliance interest
Wartzman v. Hightower Productions, Ltd. 

· New venture, lawyer screws up, causing company to not be able to sell shares and raise oney

· Rule: Ordinarily, profits due to breach of K are recoverable; where anticipated profits are too speculative, moneys spent in part performance in preparation for or in reliance of K are recoverable. 

· Exception: if it can be shown that full performance would have resulted in a net loss, the P cannot escape the consequences of a bad bargain by falling back on his reliance interest. Injured party has a right to damages based on reliance interest less any loss party in breach can prove with reasonable certainty. Did not apply because they couldn’t prove loss with certainty.
· Rule: Doctrine of avoidable consequences does not apply where both parties have an equal opportunity to mitigate damages. Here atty failed to employe a securities specialist

1. Reliance damages good substitute when expectation damages may not be proveable with reasonable certainty. 

2. Sometimes the CONTRACT PRICE serves as a limit on reliance damages or even just essential reliance damages (costs of performance of K). 

a. Criticism: Contract price should limit recovery only of essential reliance damages and not incidental reliance damages. Giving ER damages would put the party in a better position. 

3. Equal Opportunity exception: used by other courts, though some express doubt

a. could remove incentive for P to act reasonably in mitigation

4. More difficult to recover for precontract reliance costs. Substantial reliance required. 

5. Forgone opportunities as reliance damages: Unlikely, but possible – need to point with specific particularity.
RESTITUTION DAMAGES
· promisee’s interest in having restored to him any benefit that he conferred on the other party. 

· Measure is the reasonable value/fair market value of performance; recovery is NOT diminished by any loss which would have occurred had there been complete performance.

Limitations on Restitution Damages
· *NO limitation for Losing contract (because there was no K to begin with)

· Any time K was made up until time was breached; shouldn’t spend any more in reliance after that.. starting point is unclear. 
· Causation, Foreseeability, Reasonable Certainty 
· Duty to Mitigate
· *Breaching Party 
· Traditional C/L: breaching party never entitled to restitution

· Modern Trend: see Lancellotti
· *Nonbreaching party has fully performed under K and breaching party has done everything except pay – can only recover K price.
· injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.
· This protects the nonbreaching party’s expectation while eliminating the judicial burden of determining the market value of performance.

· But you can still recover for reliance damages
United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. - 
US hires Blair, GC, managing that project. Coastal, sub, has a disagreement with GC about payment of crane rental expenses. Coastal packs and leaves after completed 28% of the work. They leave because GC breached K. 

· Compensation for FMV of work

· Losing K, but if recovering in restitution that amount isn’t offset. 

Lancellotti v. Thomas – breaching party can recover in restitution(modern trend), but can be denied when acting in bad faith. 
· Sale of sandwich shop (the business itself), not the real estate. 

· Separate rental K; free rent but addition need to be build or else K is void. Guy stops paying and moves away; owner steps in and goes back. 

· *Breaching party is bringing the lawsuit against sellers* saying look you have your sandwich shop and building, you should return some of the original sale price of $25K 

· Lancellotti – ran away/stopped performing (learned the business and then went to open his own shop). Restitution denied 
Rest. § 374 – Restitution in Favor of Party in Breach

(1) …the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

(2) To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

· If that 25,000 could be characterized as a liquidated damage, then Lancelloti would not be entiled to get that money back, even under a restitution principle, because that would be the damages that he would owe the owners for breaching that contract. **keep this is mind as an exception of when the breaching party can recover*

Rest. § 371 - Methods of valuing Restitution

· Cost avoided: FMV of benefits received as measured by how much it would have cost the benefited party to hire a reasonable person in the same line of work to provide the same benefits

· Net Benefit Method: Difference in the FMV of benefited party’s property (or net worth) before and after the actions of the aggrieved party.

Someone adds a fancy chicken coup to house. It costs $50K to build and it increases property value by $35K. 

Cost avoided, recovery = 50k

Net benefit = 35k

Which Method Should be Used (Note 4 & Rest. §374)

· Court has discretion in choosing either cost avoided or net benefit valuation method depending on which is more just.  Some rule of thumb presumptions:

· When non-breaching party is seeking restitutionary recovery, it is entitled to recover under method which yields most generous recovery 

· When breaching party is seeking restitutionary recovery, it is entitled to recover under method which yields least generous recovery 

Rest. § 376 -  Restitution When Contract Is Voidable
A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

Rest. § 377 - Restitution in Cases of Impracticability, Frustration, Non-Occurrence of Condition …
A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
· Here K is no longer enforceable, but still the parties can still collect restitution. 

Rest. § 384 – Mutual Restitution Requirement

An aggrieved party who seeks restitution for benefits conferred to the other party must return whatever benefits he or she has received from the other party.

· If you ask for restitution you have to give restitution. It is always a two-way street. 

1. Exceptions to allowing a nonbreaching party to recovery (MA and NY)

a. Some states say Restitution only available if party can prove both SUBSTANTIAL PERFORMANCE and good faith to perform 

2. Effect of Willful breach
a. Corbin took issue – shows a childlike faith in the existing of a plain an obvious line between the good and the bad, between unfortunate virtue and unforgiveable sin. 

b. Restatement does not mention willfulness, but a party who intentionally furnishes services or builds a bldg. that is materially different from what he promised is properly regarded as having acted officiously and not in part performance of his promise and will be denied recovery on that ground even if his performance was of some benefit ot the other party. 

3. Measure of Restitution when recovery party committed a material breach. 

a. Recovery should be limited to the LESSER of either the value of the benefit conferred or the defendant’s increase in wealth. In addition to prevent the breaching party from recovering no more than expectation interest, in no case will party in breach be allowed to recover more than a ratable portion of the total K price where such a portion can be determined. Finally, to ensure protection of the nonbreaching party’s expectation interest, any damages suffered by that party must be deducted from the amount of the award. (for breaching party)

SPECIFIC PERFORMANCE
· Not automatically given

· Equitable Relief granted when there is no adequate remedy at law / there would be irreparable injury.

· Also courts have discretion – consider doctrine of unclean hands and Mutuality (he who seeks equity must do equity)

· Other factors: hardship, hostility to merits of P’s case, values such as freedom of speech, freedom from compulsory service, morality. 

Contracts involving land do not need a specific showing for specific performance to be awarded.

Unique Contracts – Consider:
· Difficulty of providing damages with certainty

· no suitably equivalent substitute performance

· likelihood damage award would not be collectible

· ex: unique architecture plan

· ex: development plan where company would be the anchor store

· Courts are more willing to provide when the company is providing some degree of service or labor

Doctrine of Clean Hands/Unclean Hands: Consider Possibility K was product of mistake or unfair practice, grossly inadequate exchange/unfairness (unclean hands)

Rest. § 357 - Availability of Specific Performance and Injunction

· Court may order:

· specific performance of a contract duty 

· an injunction against breach of a contract duty

· Court has wide discretion in determining whether or not to grant such relief.  

Courts will grant specific performance when Award of money damages is inadequate to protect party’s expectation under the contract (i.e., give party its benefit of the bargain). One example is that you cannot estimate damages with reasonable certainty. 

Rest. § 360 - Factors Affecting Adequacy of Damages
· Difficulty of proving damages with reasonable certainty

· Difficulty of procuring a suitable substitute performance by means of a damages award

· Likelihood that an award of damages could not be collected

· Unique items (piece of art, hard to put a value) 

· Covenant not to compete – difficult to assess in monetary terms what the harm would be 

Inadequacy of Legal Remedy

· Most common examples involve situations where the subject matter of the contract is unique.

· e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. 

· Specific performance is available to both buyers and sellers; though not common for sellers.

Rest. § 360, Illustration #7

A contracts to sell to B 1,000 shares of stock in the X Corporation for $10,000. A repudiates the contract and B sues for specific performance. Other shares of X Corporation are not readily obtainable and B will suffer an uncertain loss as a result of diminished voting power. Specific performance may properly be granted.  If other shares were readily obtainable, even though at a considerably higher price, specific performance would be refused.

When will courts grant specific performance?

· Award of money damages is inadequate to protect party’s expectation under the contract (i.e., give party its benefit of the bargain). 

· No undue practical limitations on court’s ability to grant relief. (Rest. § 366 - Difficulty of supervision).

·  “character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement …”

· Grant of relief will not be unfair. 

Specific performance under UCC

· Specific performance “may” be decreed for a buyer where the goods are “unique,” or “in other proper circumstances.” UCC  §2-716.

· Comparable provision for sellers, §2-709(1)(b), allows goods to be forced on the buyer when goods are not reasonably subject to resale.  

· If goods are readily available on market, specific performance will almost certainly be denied.

Reier Broadcasting Co., Inc. v. Kramer - Negative Enforcement of Injunction Denied
· Reier Issues

· Are personal services contracts subject to specific performance enforcement?  Will a court order a party to perform personal services?

· So what is Reier Broadcasting looking for?

· What approaches do courts follow in this type of situation?  Which road does this court follow?

Rest. 367 - Contracts for Personal Service or Supervision
· (1) A promise to render personal service will not be specifically enforced.

· (2) A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.
Lumley v. Wagner, 42 Eng. Rep. 687 (1852)– Negative Enforcement of Injunction Allowed
· Johanna Wagner had contracted to appear at the opera house of Benjamin Lumley during three months of the 1852 season; as part of that agreement she promised not to appear for any other opera company in London during that time. 

· Wagner thereafter agreed to appear at a competing venue (for a salary higher than the sum that plaintiff had agreed to pay her). 

· What if the venue had not been a competitor?

Specific Performance of Personal Services Contracts

· Some courts may enjoin an employee from working for another employer based on an implied promise or express exclusivity clause

· Courts will likely deny such a request if the personal services are not special, unique, unusual or of peculiar value (e.g., athletes, artists, media personalities).  See Note 3; Rest. § 367, cmt. c.

· Plaintiff can hire a substitute performer and recover damages from the defendant. 

Rest. § 367, illustration #3
A contracts to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the contract shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.

Agreed Remedies / Liquidated Damages

· Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoids issues of foreseeability, reasonable certainty, mitigation). 
· These clause are useful; makes post-breach world more predictable and manageable; less expensive --- very useful for speculative ventures

Enforceability of Liquidated damages

· Court will not enforce if it finds the provision to be a penalty; then non-breaching party will have to prove the damages in the usual way.

· penalty = not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.

· Many courts presume a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision.

· Generally enforceable; inf act some courts have a presumption of enforceability, but party can attack it in a few ways.

· Economic argument: sometimes it makes sense to break contracts, with the penalty some people will perform contracts they shouldn’t be performing

Barrie School v. Patch

· LD clause: If you withdraw your kid after a certain date, you owe us full tuition for the year.

· Not a penalty, it was a reasonable forecast of just compensation and was not grossly disproportional. Especially because they were looking at the forecast AT TIME OF CONTRACT MAKING. Actual damages would have been very difficult to estimate – difficult to assign an exact amount as to impact of losing one child. 

· Majority held do not factor in events that take place after K formation. Goes against underlying rationale of certainty;predicting 

· Minority  do factor in post-K events.

Rest. § 356(1) - Liquidated Damages and Penalties (UCC § 2-718 is similar)

· Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.   A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

Dissent & Notes 3, 4

· Note 4: Highlights question of whether a party is obligated to mitigate damages where there is a valid liquidated damages clause.

· Note 3: Some courts have taken the position that an otherwise reasonable liquidated damages clause should be denied enforcement where the nonbreaching party suffers no actual harm at all.

· Liquidated damages in employment contracts (Note 7)

L’enfer is a restaurant chain operating in the LA area.  Their marketing tactic is that they serve their food with pyrotechnic tricks and fire dancing.  Training new employees to do this accurately is no easy feat, takes about 2 weeks, and costs L’enfer an average of $1,000 per employee, though some employees cost as much as $1,500 to train.  For this reason, L’enfer engages in employment contracts for 1-year terms, so that L’enfer can have time to recoup its investment in its employees.
1. Equitable Remedies and Personal Service Ks

a. Equitable remedy available if no adequate damages at law

b. Restatement: a promise to render personal services will not be specifically enforced. Injunction will not be issued if probable result would be to compel and undesirable continuance of personal relations or to leave employee without other reasonable means of making a living.

i. Policy: undesirable to force parties to continue a soured relationship, involuntary servitude, difficulty of supervision/enforcement.

c. Some courts grant NEGATIVE ENFORCEMENT via injunction when based on an implied or express promise to not work for others/competitors during or after employment. B/c not really compelling specific performance – can work for non-competitors. 

i. Especially likely for “unique” employment, not easily replaceable/peculiar value (athletes, artists). 

d. Other courts (Reier) deny NEGATIVE ENFORCEMENT via injunction b/c it is seen as an indirect way of compelling specific performance.

e. Post-employment covenants can be enforceable if employer has a valid, protectable interest and restrictions are reasonable

i. E.g. company provided unique training

ii. BUT – CA strongly disfavors non-compete agreeents. 

f. Specific performance or reinstatement on behalf of employee also not commonly granted.

2. AGREED REMEDIES
a. Parties can settle 

b. Parties can stipulate on the amount of damages

3. Liquidated Damages Clause
a. Agreed-on remedy term that represents the expectation interest

b. Barrie School (Majority: three elements for valid clause: 1. Clear and unambiguous terms for a certain sum, 2. Fixed amount = reasonable compensation for damages ANTICIPATED [not grossly excessive or out of proportion], 3. Unalterable by actual damages/duty to mitigate/no harm, and 4. INTENT of parties to be compensation or a penalty** (most important factor). Minority: Factor in actual harm. Yes duty to mitigate. 

c. Validity --- many elements + NOT unconscionable 
i. Unconscionable = extreme unfairness; lack of meaningful choice and terms unreasonably favor the other party.  

Liquidated Damages Clauses
Traditional Test
1. Damages to be anticipated from breach much be uncertain in amount or difficult to prove

2. Parties must have intended the clause to liquidate damages rather than operate as a penalty

3. Amount must be a reasonable forecast of just compensation for the harm flowing from the breach

a. Traditionally courts only judge from time of K (prospective view) and there is no duty to mitigate

i. Posner: Certainty/efficiency. Freedom of K Even no actual loss might be irrelevant.

b. Recent trend: also consider actual harm after breach

i. Promote efficiency, good faith behavior, avoid penalties/double recovery

c. Restatement and UCC both say you CAN consider anticipated or actual loss/harm. 

d. If amount is grossly disproportionate to actual harm, may deemed unreasonable

i. But – 9th circuit, CA & Hawaiian Sugar Co – interpreted “or” to mean you don’t have to take into account actual loss – and awarded $4mn in liquidated damages v. $400K in loss; emphasizing parties were sophisticated and precise extent of actual harm was difficult to meausure. 

Burden of Proof
Many courts say liquidated damage clauses are presumed to be valid and the burden of proof is on the party seeking to invalidate. Presumption based on freedom of contract principle. 

Consumer Contracts Limitation
Some courts limit effect of liquidated damages in consumer Ks (personal, family, household purposes, and residential leases)

Construction Contracts
Common for delay in construction; but amount needs to still bear a reasonable relation to anticipated or actual loss. 

Liquidated Damages in Employment Contracts
Yes it is possible

One way to show amount is reasonable with NO DEDUCTION for salary earned is by saying the amount contemplated consequential damages such as reputational harm and emotional distress.

Real Estate Contracts and Specific Performance
Courts are divided on how to treat “earnest money” deposits in real estate transactions. 

Courst are also split on if a liquidated damage clause PREVENTS enforcement of specific performance.

Underliquidated damages is still a possibility. 

Either an unreasonably small amount can tend to show the K was unconscionable OR it could be a deliberate limitation of liability that the parties bargained for…

Penalty Limitation
Some scholars argue it should be abolished / can be u sed where there may be opportunity and incentive to induce breach. 
BREACH UNDER THE UCC
Buyers’ and Sellers’ Remedies Under the UCC

When the Seller Breaches

· Seller fails to make delivery 

· Seller repudiates the contract

· Seller delivers non-conforming goods

· What can buyer do?

U.C.C. § 2-601 - Perfect Tender Rule

· Buyer entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform in any respect to the contract. 

· “substantial performance” not applicable

· Buyer must act promptly to reject, otherwise it will be deemed an acceptance of the goods.

· U.C.C. §2-612: “installment contracts” exception
· U.C.C. §2-508: if time for performance has not expired, seller may notify buyer of his intention to cure and make a timely conforming delivery.
· Seller’s cure: If there is time remaining on K, seller can cure by NOTIFYING buyer + fixing it; another conforming delivery
U.C.C. § 2-602 – Rejection

· Are there proper grounds for rejection (i.e., is rejection wrongful)?

· Duty of good faith – can’t reject goods for some minor or trivial non-conformity (e.g., just because the buyer wants out of the deal).

· If there are proper grounds rejection, it must be within a reasonable time after tender and buyer must seasonably notify the seller. 
· Despite perfect tender rule, right to reject still subject to duty of good faith. Rejection cannot be pretextual. 

· Valid Rejection = reasonable notice
U.C.C. § 2-608 - Revocation of Acceptance

· After acceptance of goods, buyer may be entitled to revoke acceptance if (a) non-conformity has not been cured or (b) difficult to have discovered it before. 

· Requirements for revocation of acceptance: 

· nonconformity must be “substantial” (i.e., substantially impairs value of goods to buyer) 

· must occur within a reasonable time after buyer discovers or should have discovered grounds for it

· no change in condition of goods unless caused by their own defects 

· notice to seller
· Protects against defects that you don’t realize right away 
When the Seller Breaches in the following ways, Buyer can cancel contract. 
· Seller delivers non-conforming goods

· Buyer rightfully rejects goods

· Buyer justifiably revokes acceptance 
· By cancelling the K, you are declaring at total breach. This will entitle buyer to get certain types of damages from seller. 
Damages recoverable by buyer who cancels contract (U.C.C. § 2-711(1))

· Direct damages

· “cover” (U.C.C. § 2-712) or 

· “market damages” (U.C.C. § 2-713)
U.C.C. § 2-712 - “Cover”

· After breach [by seller], buyer may ‘cover’ by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase [substitute] goods...  

· Buyer may recover … the difference between the cost of cover and the contract price together with any incidental or consequential damages…, but less expenses saved in consequence of seller’s breach.
U.C.C. § 2-713 - “Market Damages”

· If buyer is not able to cover, chooses not to cover, or did not act reasonably in covering, buyer may instead recover market damages…

· “difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages…, but less expenses saved in consequence of the seller’s breach.”  

· Damages recoverable by buyer who cancels contract (U.C.C. § 2-711(1))
· Idea: only applies when market price is higher than K price.

· Direct damages

· “cover” (U.C.C. § 2-712) or 

· “market damages” (U.C.C. § 2-713)

· Incidental and consequential damages (§ 2-715)

· Economic consequential damages

· Foreseeability - Hadley v. Baxendale
· Mitigation: seller not liable for losses that could have reasonably been prevented by cover

· Damages to person & property 

U.C.C. § 2-716 – Specific Performance

· Buyer who doesn’t receive the goods and doesn’t elect to cancel may pursue specific performance.

· Specific performance “may” be decreed for a buyer where the goods are “unique,” or “in other proper circumstances.”

· “unreasonably burdensome” to require buyer to look for and acquire a substitute 

· If goods are readily available on market, specific performance will almost certainly be denied.

U.C.C. § 2-718(1) – Liquidated Damages

· Damages for breach … may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience … of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

When the Seller Breaches by delivering non-conforming goods 
· Seller delivers non-conforming goods

· Buyer rightfully rejects goods

· Buyer justifiably revokes acceptance 

· Buyer accepts non-conforming goods

· U.C.C. § 2-714 & U.C.C. § 2-715
U.C.C. § 2-606 – Acceptance of Goods

· Three ways to accept goods

· after a reasonable opportunity to inspect the goods, signifies to seller that the goods are conforming or that she will take them despite any nonconformity

· “fails to make an effective rejection” after having had reasonable opportunity to inspect

· takes act “inconsistent with seller’s ownership.”  (e.g., altering or modifying the goods)
U.C.C. § 2-714 - Buyer's Damages for Breach in Regard to Accepted Goods

· Buyer must give notice of deficiency to seller within a reasonable time to preserve right to collect remedy.

· Buyer may recover damages based on loss suffered by the buyer as a result of the deficiency in the goods.

· e.g., losses due to late delivery

· For a breach of warranty, damages are “difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted...” 
Buyer Breaches
· Buyer wrongfully rejects

· Buyer wrongfully revokes acceptance

· Buyer repudiates

· Buyer fails to make a payment due on or before delivery
· Failure to pay the price after delivery will not give seller the right to cancel; seller can recover price under § 2-709.

Seller Damages
Where the goods have not been accepted by the buyer, a seller may recover damages measured by

· Seller’s Resale (U.C.C. § 2-706)  

· Market Damages (U.C.C. § 2-708(1))  

· Lost Profit (U.C.C. § 2-708(2)) 

U.C.C. § 2-706 – Seller’s Resale

· Seller may resell the goods and recover the difference between the resale price and the contract price.  

· Must give buyer proper notice, and resale must be in good faith and in a commercially reasonable manner.

· Damages are not recoverable if the seller engages in a “sham” resale to a friendly purchaser or affiliated entity.  

· Seller may proceed either by private or public sale. 

· For private sales (e.g., via broker), seller must give the buyer reasonable notice of his intention to resell. 

· For public sales (e.g., auction), seller must give the buyer reasonable notice of the time and place of the resale.
Limitations

Seller has to give notice to buyer of resale

Seller has to conduct resale in reasonable manner; act in good faith


no sham resale

Seller may proceed either by private or public resale (auction)

But for both types – you have to give buyer notice of private or public resale. If public you have to tell them when and where. Keep the buyer in the loop.

U.C.C. § 2-708(1) – Market Damages

· If seller has not resold the goods or fails to comply with requirements of U.C.C. § 2-706, seller may recover the difference between the contract price and the market price of the goods at the time and place at which delivery was to have been tendered under the contract.  

U.C.C. § 2-708(2) – Lost Profits
· Seller may recover his profit if cover or market damages are not adequate to put the seller in as good a position as performance would have done.  

· Sellers allowed to recover lost profit when seller can show it is a “lost volume seller.”

Recovery of Contract Price - UCC § 2-709

· Seller may recover the contract price of the goods from the buyer as damages when:

· goods have been accepted;

· goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to the buyer; or

· seller is unable to sell the rejected but conforming goods after reasonable efforts.

· if the seller is entitled to recover the price, the goods must be turned over to the buyer.

· Incidental and Consequential Damages; Liquidated Damages

Recover incidental damages under U.C.C. § 2-710.  
Consequential damages not specifically mentioned.
· Commentators argue that courts should rely on common law principles via U.C.C. § 1-103(b) and allow sellers to recover consequential damages in appropriate cases.  Courts are split on this issue.

· Right to recover liquidated damages is as discussed above for buyers (UCC § 2-718).
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