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Part 1: Const. Overview
1) Con Law Overview
Intro to Con Law
Overview

Theory: method/idea to approach legal problems
Doctrine: Rules that guide decisions in legal cases

Policy: Personal beliefs about gov structures + policies 

4 major functions of the constitution
It establishes a national government

Goal: prevent tyranny

It divides power between 3 branches- separation of power 

The president’s power to nominate federal judges, and the Senate’s power either to confirm or deny together constitute a profoundly important way in which the political branches regulate the fed court
Determines relationship between federal and state governments

Federalism: division of power between state government and federal government

Limit powers of government (BIG COURSE THEME)
Protection of individual rights

EXAM TIP: US Con. is best understood as a mechanism - the way by which it protects indiv rights - by prohibiting the gov from doing things to you

Part 2: Federal Judicial Power

2) Authority for Judicial Review

Overview

Judicial Review
The power of SCOTUS to strike down actions by Legislature and Executive branch when they are unconstitutional

Marbury v. Madison: Before Jefferson’s inauguration, incumbent Adams nominates a lot of fed judges. Senate confirms, Marshall signs, but some commissions not delivered before new inauguration. After Jefferson is inaugurated he orders SOS to withhold the undelivered appointments. Marbury files petition for writ of mandamus from SC to have commissions instated. Says Judiciary Act of 1789 gives SC power to grant it

Issue 1: Does Marbury have a right to the commission: Yes - When the appointment is lifetime appointed and irrevocable then it doesn't matter that the commission signed by the president gets destroyed, lost or not delivered) As soon as the President signs the commission and the SOS affixes the seal, the appointee has a vested legal right (regardless of delivery) (no direct basis for this conclusion in Const- but logical reasoning)
Issue 2: Was the issue examinable by the SC?

Answer: Yes – political question doctrine does not apply
Issue 3: Does the court have the power to issue a writ of mandamus to SOS (AKA was the Judiciary Act consistent w/ Article 3 of Const.)
NO: Act gives the Supreme Court original jdx in this case, but the Article 3 of Const. only gives SC appellate jdx in cases when state is not a party 
Thus, gives SC power of judicial review: SC can review federal executive + legislative acts which are limited in scope/power to the Const. 

Rationale: Fed gov created by const. is a gov of limited power, so allowing C to pass laws inconsistent w/ const. would give C unlimited power and the whole point of the Const. is to limit gov power and protect us from tyranny. If const. didn’t mean that laws passed that conflict w/ const. get thrown out, then what’s the point of a const. anyway
Aftermath of Marbury v. Madison

Marshall was able to solidify SC’s power of JR by not exercising the power (he didn’t need the president to actually do anything so there was no backlash)
He simply could’ve said that USSC does not have JX here, and sent it to a lower court for review. That would’ve prevented him from establishing judicial review, because the issues would have been restricted if it reached USSC on appeal
Marshall didn’t invoke JR until Dred Scott b/c He wanted to have the power w/o invoking fear in society – (wanted to keep we the people from fearing him) - and b/c of trail of tears
3) Authority for Judicial Review of State Executive, Legislative, and Judicial Acts

Cases Establishing Judicial Review over State Court decisions 

Martin v. Hunter’s Lessee: US treaty w/ England said M had title to land, but H claimed VA took land before treaty and so land belonged to him. VA argued SC didn’t have authority to review state decisions. SC disagreed and said they had power to review state decisions

Structure/text arg: Article III does not require C to establish lower fed courts, and so if SC couldn’t review state court ruling then SC would only be able to review cases w/ original jdx and would be powerless to hear any other cases unless it could review state court rulings. This wouldn’t make sense b/c why would const. create SC and then not give it really any power.  
Trust: Can’t trust State courts to protect Fed. Rights b/c state courts are influenced by state prejudices ( state judges are elected (so rule according to majority)
Uniformity: SC review is essential to ensure uniformity in interpretation of fed law
Sources of Meaning used: Contemporaneous understanding of const. when written, historical precedent on matter (not legal precent) but what mattered in past, structure of const., words/text of const., purpose of const.
Cohens v. Virginia: Brothers argued Const. prohibited VA for prosecuting them. VA argued SC couldn’t review state crim cases where state gov was a party. 
Trust: (Same trust concern like in Mart v. Hunter’s Lessee) States the judges depend on the legislature for office and for salary
Thus criminal Ds can seek SC review when they claim their conviction violated Const.

4) Checks on the Judicial Power
President’s relationship to Judicial Review 

Role of President to Limit on SC Power 
JR is a big power (and binding legal precedent) for SC, but contingent on exec enforcing it
Trail of Tears: Ex: of President NOT enforcing SC’s power 
Marshall ruled the land belonged to Native Americans - but Andrew Jackson disregarded the order. Marshall couldn’t do anything when the president ignores him and then we have trail of tears - people died and lost their land
Takeaway: That's why you don't rule in way that orders president around and don't rule in way that says Pres violated const

Pres said if Marshall wants it enforced he has to do it

Countermajoritarian difficulty: Majoritarian = something dictated by majority – so this means that SC judges are appointed for life but the majority doesn’t dictate who sits on SC

Cooper v. Aaron: a case about federalism. Little Rock refused to follow Brown case and desegregate school. Pres. Eisenhower had to send in troops to escort kids into school
Opposite of Trail of tears, here the president came in to enforce the judiciary b/c if he didn’t the whole system would crumble

Cooper v. Aaron is about timing - court made this broad pronouncement of their power in this opinion after Fed exec branch sent in the troops (aka after they already had strong support from another branch) – 
If SC issued the opinion before they had strong support of exec branch it would have revealed how weak SC is then they are not useful to our society
5) Distinguishing Sources from Methods/Theories of Const. Interpretation

Sources v. Methods

Sources Of Const. Interpretation

Primary:

Text of Const.

Original Const. History

Overall structure of Const.

Values reflected in const.

Secondary

Judicial precedents

Methods of Const. Interpretation

Non-originalist
Pluralist (non-originalist)

The best way to describe the current approach (rule) with respect to constitutional interpretation by SC. However, note this is in the midst of changing with new justices joining the Court who ascribe to various originalist theories of constitutional interpretation

Purposivist (non-originalist)

Aspirationalism (non-originalist)

Textualism (non-originalist)

Pragmatic (non-originalist)

Originalism: 3 types of originalism ( all say certain sources of meaning is off limits
Originalism-specific intent: (being able to bring the framers back from dead and ask them what the meant and accepting that as proper interpretation) What did the Framers intend at time of const. ( would be a fixed meaning and nothing else matters
Ex: Framers didn’t intend for woman to be president so since that’s a fixed meaning only way a non-male could be president would be to amend const.

Originalism-modified/abstract intent: brought Framers back from past and updated them on everything that happened and ask their intent based on knowing today's history
No one really uses this method anymore

Original meaning/understanding (Scalia): Current flavor of originalism: What individuals (particularly scholars) of the time understood the constitution to mean AT THAT TIME.
Exam tip: (i)Rejects specific intent of the framers as a source of meaning and (ii) rejects current societal understanding of what something means as a source of meaning
Constraining: Scalia’s originalism used to sell itself as being constraining on the judicial branch and keeping them in their box since an originalist can’t do certain things like what the Warren Court did 
Prof: But none of this is really constraining b/c we don’t know the whole universe of dictionaries, of interpretations, or state constitutions judges can use
Equal Protection Clause: Scalia believes in Original Meaning Originalism and that the EPC strict scrutiny analysis was only meant for race and that sex classifications should only be subject to RBR 
Understanding Methods/Theories of Const. Interpretation
DC v. Heller: D.C. statute prohibited possessing a handgun in the home w/o a license, and it also required any lawful handgun kept in the home to be rendered inoperable through use of a trigger-lock. Issue: Whether the DC law restricting gun ownership in a specific way violates 2A. Yes. Fed gov tried to exert power it didn’t have – they crossed a line 
Holding: 2A maintains indiv right to hold firearms – unconnected to service and militia – in the home for self-defense. Gov still has power to regulate firearms in terms of hunting + recreational purposes, BUT the court failed to establish a standard of review going forward. 
Takeaway: If there is a statute just like the D.C. statute the federal gov’t can’t intervene, but it is not clear if another similar, but different statute is created (e.g. ban of assault rifle in L.A.; D.C. leaves open the possibility that that is something the gov’t can restrict, because there is language in the opinion that the right may not apply to certain arms). 

I.e. can’t do what D.C. did, but no clear doctrinal rule that will apply to new cases 

Decision is more narrow than how commonly thought of in the public
This right is not unlimited. States are free to regulate who can possess firearms (no felons, mentally ill, etc.) & the types of guns (no Gatling guns) based on safety concerns
Majority Sources: Both dissent and majority look to the text as a source of meaning - 

Other sources majority relies on founding era constitutions (of different states), founding era dictionaries, founding era scholarly writings, case precedent, and post-civil war era understanding (this isn't originalism but don't focus on that)

Originalism (Scalia): Scalia says it's more important to look at dictionary at time, legal scholars of the time, state const of the time and that is the magical/proper combination / legitimate combination of sources of meaning you can rely on in 2021 to figure out what the original meaning was
Precedent - Miller → second amendment right extends to only certain kinds of weapons. The case focused on the type of weapon. If it just meant to say it was non-military use is prohibited, they would just say the two people were not military (and stop the opinion there) rather than go into a whole opinion on the type of gun
Stevens Dissent Sources:

Original-specific intent: Text of 2A and Pre-ratification or original intent of framers: Talks about previous drafts Madison wrote to figure out what Madison intended in the current draft to mean

Precedent: U.S v. Miller: 2A only applies when gov regulating a militia. 2A put in place to make sure fed gov doesn’t infringe the militia -> what framers intended and what Miller says it means  
Breyer’s Dissent: agreed w/ Steven’s dissent about 2A, argued for RBR should be SOR going forward
6) Justiciability Limits

Justiciability Overview

Justiciability Overview + State Action Doctrine
Non-Justiciable: Court saying they lack the power to hear/decide a case ( interprets Art. 3 “case and controversy”
Standing, Ripeness, Mootness, 
SC uses justiciability doctrine to dodge merits rulings that might involve SC in direct confrontations with the C or the Pres, or might result in too much of a public backlash

Justiciability doctrines fall under the umbrella of the idea that SC doesn’t really just want to issue advisory opinions

State Action Doctrine: started as interpretation of 14A and then evolved into interpretation of entire constitution.  
SAD is not a justiciability doctrine (which is interpreting Art. 3 case and controversy) – but that the entire const. is a limit on gov power
Standing, Ripeness, Mootness

Standing: Asks is this the right P? P argues yes you have standing and D argues motion to dismiss b/c this case is not justiciable b/c P has no standing.
Highly discretionary – standing cases can go either way b/c court can exercise discretion on whether there is injury, causation, and redressability

Injury in fact: concrete: concrete, legally cognizable harm to P, P must be personally injured (Sierra Club v. Morton – can be injury where members wouldn’t be able to continue hiking through unspoiled wilderness)
Traceable to D (causation): P’s injury must be traceable to action taken by D (Allen v. Wright) It was speculative whether denying IRS exemptions to racially discriminatory private school would actually decrease the flight of white children to private schools
Redressability: relief sought must alleviate P’s injury and be tied to remedies sought (Mass v. EPA) challenge EPA refusal’s during Bush Admin to regulate greenhouse gases emitted by vehicles. Yes standing b/c risk of catastrophic harm is real. That risk would be reduced to some extent if petitioners received relief they seek
Ripeness: when the injury is still too speculative or remote
2 part test from Abbott: the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration
Abbott Laboratories v. Gardner: Court saw ripeness doctrine as performing dual purposes: to prevent the courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies, and also to protect the agencies from judicial interreference until an administrative decision has been formalized and its effects felt in a concrete way by the challenging parties
Mootness: General rule: Plaintiff has to present an on-going case, continuing injuries through the entirety of all stages of litigation
Exceptions: 
Imminence may be relaxed: Voluntary cessation by the D of the activity in question does not itself moot a case

Class Action doesn’t die just b/c named P’s claim is moot.
If the likelihood that deciding it would avoid repetition of the issue. (Ex: abortion challenge by a woman who gives birth before SC can decide the issue. If this was moot, the court might never have the opportunity to rule on this type of statute
Political Question Doctrine
Political Question Doctrine (PQD)

PQD = topics are off-limits if it involves issues that’s squarely (almost exclusively) w/in the authority of Fed Leg or Fed Exec 
Exam tip: Highly discretionary ( thus “difficult to predict”

Doesn’t matter if P has standing, claim is ripe, or isn’t moot

Ex: Foreign policy, national security, exercise of war

Takeaway: SC uses PQD to maintain legitimacy and say they are being apolitical. SC won’t rule on the merits of a case b/c would express lack of respect if SC did. 

It minimizes judicial intrusions into other branches – and it allocates decisions to other branches that have the expertise in that area (Separation of power)

3 Steps to look for PQD

Identity the precise claim

Does the claim implicate the separation of powers?

Determine whether the ultimate authority over the claim rests in one of the political (non-judicial) branches

Problem w/ PQD according to legal scholars - it looks like court is deciding on the merits of case to determine whether or not they can decide the case (which they then say well if not justiciable we didn't decide on merits)
Powell v. McCormick: Powell argued House of Reps unconstitutionally denied him his rightful seat in C. Argued HOR could only do that if he failed to meet the basic requirements of Article I of §2. Issue: not if C violated Const. but was if this case was non-justiciable PQD 
Holding: HOR doesn’t have authority to exclude any person duly elected by his constituents who meet all requirements for membership expressly prescribed in Const. Thus, this case is NOT a PQ and thus is justiciable and can be heard and decided by SC
Nixon v. US: Judge is impeached in HOR and convicted in Senate but only Sen. Comm heard evidence and whole Senate didn’t hear evidence. Nixon argued that the Senate Impeachment Rule requires that the entire senate try him not just the committee. Issue: whether this case involves a non-justiciable political question

Holding: const. gives senate sole power of impeachment and that word sole is important - and it's textual support that senate has the discretion and thus PQD/nonjusticiable
Prof: This case is precedent that challenges to impeachment are nonjusticiable question and SC will not get involved in whether impeachment itself is unconst.
Concurring opinion: the majority's focus on the word sole doesn't make sense b/c the same could be said of the word "all" that gives congress all legislative power, yet federal court have applied judicial review
Agrees that this particular approach of only Sen comm hearing evidence was ok, but didn’t agree w/ blanket statement that impeachment is something SC should never get involved in. Says it wouldn’t be PQD and judicial review would be appropriate in impeachment if senate acted in a manner that was so seriously threatening to the integrity of the results (think witch trial) 
Part 3: Early Interpretations of Original Const

7) Not Applying Bill of Rights to States

Early interpretation

Early Interpretation of BOR 

BOR does not apply to states (at this time of pre-civil-war) to directly limit the power of state and local gov (See Barron v. Baltimore)
Barron v. Baltimore: Barron claimed the city violated his 5th amendment right (protection against deprivation of property without due process of law) by diverting the water from his wharf and making the wharf too shallow for his boats without compensation. Issue: Whether city’s flooding w/o just compensation violated 5A? Answer (  No
BOR doesn’t apply to the states (at this time). Framers didn't intend BOR to limit the power of local/state government. Const was formed to create gov for indivs in union as a whole, not for creation of gov of indiv states. 

Framers allowed for each state to establish its own const. b/c each state would be best suited to create its own legislation for its own situation

Exam tip: Technically Barron is still good law. A state/city can’t violate the 5A, they can only violate the 14A (b/c of incorporation).
Early Interpretations of Original Const. (Pre-Civil War Amendments)

Takeaway: Prigg and Dred Scott collectively make it an unlisted absolute right to enslave people. SC adopts view of federalism interpreting Const. to give C very broad power (Fugitive Slave Act) to protect rights of slaveholders

Prof: Prigg is an ex of an early fed question where C passes a law and state passes law and the question is who has the power to regulate. Holding: State exceeded its authority
Prigg v. PA: PA law tried to protect escaped slaves and said that slave catchers had to go to state judge to get a warrant, bring slave back to judge for a decision.  Prigg was hired to abduct slave from PA. Prigg was arrested for violating the PA law. Problem was that C passed Fugitive Slave act of 1793 which said if you help anyone escape slavery, you can be fined and then you have an obligation to make sure the escapee is reinslaved. 
Issue 1: Whether PA Law was constitutional? ( No b/c it’s a federalism problem 

Adopts view of federalism interpreting Const. to give C very broad power to protect rights of slave owners.

Issue 2: Was the fugitive Slave act of 1793 constitutional ( answer yes.

Dissent: helps understand why Prigg and Dred Scott are early DP cases

Dissent says nothing in text of Const. (even fugitive slave clause) that wouldn’t allow PA to give slaves a hearing before they are enslaved forever. 

Exam tip: Dissent shows us that there were people in the late 1800’s who thought differently and we can’t just give the majority a pass that they concluded this way simply b/c of time period. 
This dissent shows us that the court was really doing more ideology than doing law. It illustrates that maybe the court had a policy preference and if that’s true then the court just loses institutional legitimacy (see Lochner) 

Dred Scott v. Sanford: MO Compromise made all states north of 3630 line free states. Scott escaped MO to IL (a free state) and so Scott sued the executor of owner’s estate claiming he was a free man now. 2 M

Takeaway 1: Interprets Const. as prohibiting any person of African descent born in US from being a US Citizen. 

AA were not included in meaning when Const. was adopted. If they were, the framers conduct towards AA would be inconsistent with their intended meaning and SC doesn’t want to call framers hypocrites. 

Takeaway 2: Interprets Const. as limit C’s power to enact federal laws like MO compromise b/c right to property in enslaved persons is protected in Const. Federal laws conferring freedom on anyone held as a slave in any state infringes on that right

Prof: Inverse of Prigg b/c C had power to pass fugitive Slave Clause, but now SC says C doesn’t have power to pass MO compromise b/c states should be able to control

Counter-precedent: Dred Scott is bad legal reasoning

Civil War + 14A overturns Dred Scott (no case overturns it, an amendment does)

Dissent: points out inconsistencies of the argument, and agrees with Dred Scott’s substantive argument

8) State Actions Doctrine 

State Action Doctrine

“Government-Action Doctrine”

Const. only limits/restricts gov power (besides 13A ( private individuals violate 13A if they enslave someone) EXCEPT when a SAD exception applies (See Civil Rights Cases)
Not a merits question of whether D violated the const ( threshold question of whether a motion to dismiss is allowed b/c of the state action doctrine 

If P tries to sue a non-gov entity actor for violating the const – the case will be dismissed

Civil Rights Cases: 1875 CRA prohibits discrimination in public accommodations. Ps were indicted for denying people accommodations and privileges of an inn or hotel and theater. P argued they shouldn’t be liable for violating CRA.
Holding: Congress did NOT have the power to pass CRA and regulate private conduct. Court says §5 of 14A makes sure states can’t engage in racist legislation and action and the const. protects indivs from state action (not private entities/actors). Private conduct doesn’t have to comply w/ const.

Doctrine: Court does not allow C to regulate private actors through §5 of 14A power

Takeaway: CRC are thus why the CRA of 1964 gets passed through commerce clause

§5 of 14A: C shall have the power to enforce, by appropriate legislation the provision of this amendment
Prof: this case is not good rationale for why it didn’t apply to private actors and thus Harlan says it was court’s ideology showing. The SC was predominantly of people in favor keeping the status quo. It relies on 14A words “no state shall” to reach conclusion that everything after those words restrict gov actors only

However, prof says but then the majority doesn’t address §5 of 14A and that’s why Harlan dissents b/c he says what else does that section mean if not that C has power to enforce laws like this

Unfortunately, we don’t get a majority of justices who revisit this and thus CRC is still good law today

Dissent: Harlan interprets citizenship clause of 14A that majority doesn’t. Harlan says private actors can be prohibited by const. 

However Harlan isn’t saying C has power to regulate private citizens ( rather, Harlan is saying that when a private actor opens places like public accommodations these private actors can be constrained by Const. because being open to the public ties them enough to the gov.

Prof: Majority ignores substance and spirit of CW Amend. The framers of 14A clearly intended it to protect African Americans from this type of discrimination

State Action Doctrine Exceptions

Public Function Exception: a private entity must comply with the Constitution if it is performing a task that has been traditionally/exclusively done by the government. 
Company running town = public function

Marsh v. Alabama: Company ran town and argued they couldn’t be sued for violating const b/c they are a company. Court held company falls w/in exception b/c they performed the tasks traditionally performed by the gov

Public utility company [image: image2.png]


 public function and thus not subject to Const.

Entanglement Exception: private conduct must comply with the Const. if the government has authorized, encouraged, or facilitated the unconstitutional conduct. Private citizen is entangled w/ the government and can therefore be limited by the 14th Amendment
9) Reconstruction Amendments

History 

US Reconstruction Era
Former Confederacy placed under military rule after Civil War

Reconstruction Era: US Congress elected during this period was predominantly Republican (anti-slavery, pro-union) and committed to Reconstruction of Southern States. Passed laws such as CRA of 1866 and CRA of 1875)

After civil war - criteria for returning to union was you had to agree to ratify 13, 14, and 15A - had to agree to new us const putting some limits on what states court do
End of Era: What ended the US reconstruction was a political compromise that was a failure to put the values of reconstruction above power in presidency

Tilden-Hayes Compromise ends military rule and “Reconstruction” in the South in return for Congress electing Rutherford B. Hayes as president

Black Codes: With Reconstruction over, southern states that were no longer impeded by federal oversight began enacting restrictive and discriminatory laws that essentially “re-enslave” African Americans 

Anti-Reconstruction SC issues several ruling after Slaughterhouse cases that turn 14A Equal protection Clause into a Dead Letter ( the Civ Rights Cases and Plessy 

Dead Letter: something in const. that doesn’t do anything 

In 1880s and ‘90s SC turns 14A Equal Protection Clause into a dead letter by holding C lacks power to pass civil rights laws and affirming segregation in Plessy

Thus 14A EPC used to be a dead letter w/ respect to combatting racism and oppression

Narrow Interpretation of Reconstruction Amendments

Slaughterhouse Cases

Doctrine: the Privileges OR immunities’ clause of 14A means nothing (virtual nullity)

Slaughterhouse case: court interprets 13 +14A for first time after CW

14A: court interprets the DP clause, Equal protection clause, and P/I clause and only the courts decision about P/I clause remains good law today

EPC: narrow interpretation: Court aligns EPC solely w/ protecting people of African dissent ( a big deviation from modern broader interpretation.

P/I Clause of 14A as currently interpreted does NOT mean that BOR provisions are part of P/I of national citizenship

The rights of national citizenship protected by P/I clause of 14A are very limited and essentially nothing

Part 4: Limits of Gov Power: Substantive Due Process

10) SDP of Economic and Non-Economic Rights

Overview

14A Due Process Clause 

“nor shall any State deprive any person of life, LIBERTY, or property w/o due process of law”

interpreting the word liberty to have fundamental rights which are NOT enumerated in the constitution 

SDP limits the policy choices the gov can make (depending upon the nature of the individual liberty at issue) ( looks at the gov action taken
SDP = Gov defending whether or not they have the right to deny the right to everyone (not to a particular set of people) 

Exam tip: law denies a right to some but not all
Procedural Due Process: limits the methods by which gov enforces law (Not tested on final)
Standard of Review Based on Individual Liberty at Issue
If non-fundamental Liberty interest ( Rational Basis Review

Ends-Means Analysis: End/purpose is permissible as long as court can conceive ANY goal not prohibited by Const. Means(law) is permissible as long as there is a/any rational relationship to the purpose (See Williams v. Lee Optial)
Non-Fundamental Liberty Interest: economic interests

If Fundamental liberty interest (excluding abortion) ( Strict Scrutiny 

Ends-Mean Analysis: The End/purpose must be COMPELLING goal not prohibited by the const and the means (law) is only permissible if necessary/least burdensome way to achieve the purpose

High hurdle for gov to satisfy (but still possible)

Compelling goal ex: National Security + Child support (Zablocki) + criminalizing incest or sex with a minor (Lawrence)
Critique of SDP

Theory critique: SDP is highly discretionary and that should make us uncomfortable b/c the SC decides what gets to be a fundamental right or not
Theory not doctrinal b/c the doctrinal rule is that the word liberty of 14A protects substantive rights that trigger strict scrutiny

Prof: Fair objection to say SDP gives courts lots of discretion and it’s gone badly

SDP and reading unlisted rights into the const dates back to Lochner era (and arguably to Dredd Scott and Prigg b/c the rights of someone who purported to own a slave were not textually delineated.

Thomas, Alito, and Kavanaugh: DPC doesn’t create protections for any unenumerated rights.

Thomas thinks that incorporation happens via Privileges and Immunities Clause and that the Due Process Clause should not be interpreted as providing protection for unenumerated rights.

He thinks the liberty protected by the DP clause is only physical liberty.

This argument is undermined by the Ninth Amendment, which expressly says the rights protected by the Constitution are not limited by those that are enumerated.

What do originalists think about 9A? Bork said it was like if an ink blot was spilled on the Constitution — just ignore it

11) Lochner-Era (pre-1937) Substantive Due Process

Rise of Liberty to Contract

Lochner-Era Court History

Laissez-Faire: Court protects economic rights under DPC by invalidating gov economic regulations saying it interfered w/ freedom of K (an unenumerated right)
Liberty to contract = limit on government power to regulate economy 

Court’s policy: Social Darwinism: leave the economy unregulated and fittest will survive   

Exception: Gov can only interfere w/ freedom of K if valid police purpose of protecting public health, public safety, or public morals (However, very deferential to freedom of K)

Critique: Lochner-era court was criticized for implementing policy (C’s job) and not law and for being consistent

Implementing Policy: Court let their own policy preferences dictate their rulings (reasoning didn’t make sense)
Inconsistent: SC said fundamental right to K (very pro business), but SC was very inconsistent and that brought critique of them doing policy but as really not having a coherent legal standard 
Upheld maximum work hours law for women (Muller), but struck down a minimum wage law for women (Adkins)
Lochner-Era court cases 

Allgeyer v. Louisiana: court struck down a LA law requiring all insurance on LA property to be issued by insurers registered to do business in the state. SC characterized the law as an infringement on the right of out of state brokers to pursue their livelihoods.
Coppage v. Kansas: Striking down state law facilitating union organizing

Lochner v. NY: Striking down law setting maximum hours for bakers b/c violates right to K

Holmes dissent: quintessential modern-day critique. Majority decides case based on economic policy, not the law. Their job is not to make policy but to interpret the Const
Muller v. Oregon: Upheld law setting maximum hours for women to work

Political ideology: Ex: of SC using political ideology (BAD) beliefs about women working

Ends: Women are essential for offspring and thus their physical well-being is a public interest
Means is appropriate and legitimate → women are weaker than men and need special protection

Ex of inconsistency: SC previously held right to K is fundamental, but in this case the court sets that aside when it interferes with their policy preference.

Adkins v. Children’s Hospital: Struck down minimum wage law for women 

Weaver v. Palmer Bros. Co.: Struck Down Bedcovers consumer protection law

Leaving the Lochner Era

Signals of retreat from Economic Substantive Due Process

Nebbia v. NY: Upholding law setting price controls on milk 5-4 decision

Adopts a rational basis test ( Signals end of Lochner-Era
West Coast Hotel v. Parrish: (1937) Upheld state law establishing minimum wage for women, directly overruling Adkins.

SC Said Const. doesn’t speak of freedom of K. It speaks of liberty and prohibits the deprivation of liberty w/o DP of law. 
West Coast Hotel court also rejected Lochner’s assumption that K are feely made
Where the Lochner Court saw free choices by workers + companies, the court now credited legislatures’ perspectives, which saw bargaining inequality and coercion
Echoed Holmes Lochner Dissent: Holmes in Lochner accused SC of having a particular economic philosophy and implementing its own economic theory. Now SC is saying the legislature should make economic philosophy and implement economic theory

Post Lochner-Era
Abandoning the fundamental right to K, Post 1937

FDR threatened to pack the court b/c SC mainly ruling on policy preferences and many felt SC was an illegitimate SC

Switch-in-time that saved 9: One justice switched voting sides, thus stopping policy ruling and so FDR didn’t pack the court and kept it at 9 judges

Justice Roberts was voting anti-labor anti-union was protecting monopoly without a clear legal doctrine that was consistent and after FDR threatened to add justices to the court and he switched sides

Post-Lochner: Court’s new default rule is to let elected official (legislature) and political branches of fed gov make laws, and the judicial branch will only interpret the law (AKA RBR)
Economic / Nonfundamental Rights
Doctrine: Post-1937, laws regulating the economy and ordinary legislation (and post 1937 econ laws are deemed ordinary) do not infringe upon a fundamental right

Thus, the standard is whether the gov has a rational basis for the law (impacting non-fundamental interests), see Carolene Products; Williamson v. Lee Optical
Critique: there are critics on progressive policy side who are critical of failure to protect fundamental economic rights in 2021- nothing in word liberty as textual matter says it can’t protect economic right
12) Incorporation

Selective v. Total Incorporation

Incorporation Overview

Incorporation: means by which SC has made most BOR provisions applicable to states (since Slaughterhouse cases said application of BOR to states cannot be through P or I clause)
Incorporation is a version of substantive due process

Exam tip: States don’t violate BOR, must allege they violated the 14A

These cases all boil down to how the court interprets the word liberty of the DPC of 14A

Chicago, Burlington & Quincy RR Co. V. City of Chicago ruled that the DPC of the 14th amendment prevented states from taking property without just compensation. 

Twinning v. New Jersey, SC first expressly discussed applying the BOR to the states through the process of finding a right to be “incorporated” into the DPC of the 14th. Twinning opened the door to SCOTUS applying provisions of the BOR to the states by finding them included – incorporated - into the DPC of the 14th. 

Gitlow v. New York. The Court held that the 1st Amendment’s protection of freedom of speech & press applies to the states through its incorporation into DPC of 14A
Selective Incorporation

Doctrine: SC uses palko test to determine if an BOR provision is applicable to state. Selective Incorporation: Court uses selective incorporation to apply provisions of the first 8 amendment to state / local gov

Key Takeaway: Selective incorporation is a way to limit power of state and local government and virtually all provisions have been incorporated. 

Prof: One accurate critique is that selective incorporation gives judges power. It’s a highly discretionary rule that could be applied one way in one decade but another way in a later decade

Arguments for Selective Incorporation: Framers of 14A didn’t intend total incorporation, would not have wanted to limit state power so dramatically

Federalism: total incorporation would deprive state and local gov of autonomy and 

Federalism: TI would result in too great a role for fed courts in state and local gov actions ( thus less room for democracy to operate

Arguments for Total Incorporation: (not current rule) framers of 14A DID intend for Total incorporation to limit power of state gov
Justice Black didn’t like the discretion SC had and the power for them to decide which BOR provisions were applied to the state and so he advocated for all BOR to apply to the states (this is just theory)

Additionally, argued that federalism isn’t a sufficient reason for tolerating violations of fundamental liberties and that the Framers did intend the BOR applied to the states
Incorporation Today

Almost all of the provisions of the Bill of Rights have passed this test

What is NOT

5th Amend (grand jury criminal indictment) 
7th Amend (jury trial in civil cases)

What is undecided

3rd Amend (quartering of soldiers)

8th Amend (excessive fines)

Crossed out because recently (Feb 2019) it was incorporated in Timbs v. Indiana

Part 5: Modern Substantive Due Process Analysis

13) Analytic Framework

SDP Overview

In General

the whole point of SDP is that it takes away legislature’s power b/c it carves out certain gov regulations and says they are subject to a very high standard of review

Substantive Due Process that creates protections for unenumerated rights, 

If there were no unenumerated rights, the government could, for instance, sterilize you, and only be subject to rational basis review. 

Part 1: is the law already regulating a fundamental right under DPC ( apply Strict Scrutiny

Is the government regulation regulating activity that is a fundamental right
Reproductive Rights 

a law that tries to regulate/sterilizes people (Skinner)

a law that tells people how many children they need to have (Griswold / Einstadht)

Family Living Regulation (Moore v. City of East Cleveland)

Parenting Choices Regulation (Meyer v. Nebraska and Pierce v. Society of Sisters)

Medical Decisions Regulation (WA v. Glucksberg says Cruzan presumed there is a fundamental right to refuse affirmative medical treatment))

Sexual Behavior/Sexual Intimacy Regulation / Marriage Regulation (Obergefell)

Marriage Regulation (Zablocki v. Redhail)

Marriage based on Race (Loving v. Virginia)

Note: Prior to Obergefell, Gov argued Loving was narrow and only limited gov from regulating marriage based on race. 

Exam tip: Sometimes a gov should just concede that it’s regulating activity that is a fundamental right b/c of established precedent of the categories below and instead should just argue that they satisfied strict scrutiny hurdle

Part 2: How to Argue Something Should be an Unenumerated Fundamental Liberty

Step 1: Unenumerated rights and the 9th Amendment

9A: Fundamental rights are not limited to the BOR and judges can find an enforce other rights (this is the current approach of the court)

NO ONE VIOLATES 9A – 9A doesn’t protect any substantive rights

9A is an instruction for how you interpret the rest of the const.
Step 2: What is the liberty interest in question?

Plaintiff will want the liberty interest defined broadly (so it seems like a wide-ranging right) 

Broad descriptions: Griswold, Loving, Zablocki

Gov wants the liberty interest defined narrowly (so impact of RBR is small if not protected)

Narrow descriptions: Bowers; Michael H; Glucksberg

Court: ultimately, as a matter of current law, the judge gets to decide how the liberty interest is defined

Exam tip: This is important because shows power of the court since how the liberty interest is defined is highly discretionary and either sets a P up for failure or success.

Step 3: Apply tradition and history test (Palko)

Palko Test: Whether it (and it being whatever liberty interest is being protected) is a principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental

Plaintiff: will note that TH test is a “starting point not a stopping point”

Gov agrees TH is starting point not stopping point (Lawrence and Obergefell) but will also argue history is on their side D will argue that far from being a historically protected right, in fact, this has a history of being criminalized

Gov will also point to what other states do (but what other states do doesn’t matter if it does violate 14A and thus what other states do isn’t dispositive)

Exam tip: T&H looks at past legislation while step 3 of applying precedent is more looking at judicial precedent
Step 4: Applying Precedent

P will argue: “these types of regulations involve the most intimate and personal choices a person may make in a lifetime, choices of decisional and spatial autonomy, that they are central to the liberty that is protected by 14A”. 
P will then compare/contrast to SDP precedent cases based on whether the decisional / spatial autonomy was infringed in a similar or different way
Decisional autonomy: intimate conduct 

Spatial autonomy: activity happens in the home

D/Gov will argue to follow or distinguish SDP precedent cases where court held a regulation did not involve decisional or special autonomy and the decisions being raised to follow are actually different
Departure from Stare Decisis: Look at call of question ( only discuss this if specifically asked. This is precedent for when you can depart from precedent
Has legal rule in case become “unworkable” (can judges apply it)?

Prof: Unworkable is in the eyes of the beholder

Has society come to rely on the holding (detrimental reliance)? 

Ex: Abortion 

Has the law changed to make the case obsolete?

Have facts changed? Was an assumption in prior case wrong?

Step 5: Other Considerations

Plaintiff will argue Court can rely on “other considerations” as Kennedy did in Lawrence and Obergefell

Ex: is it considered a fundamental right elsewhere in the world, or any other relevant factors (Lawrence and Obergefell)

Exam tip: can’t really do this step on exam, just say “P will argue that the court can rely on other consideration see Lawrence and Obergefell)

Part 3: Applying Strict Scrutiny or Rational Basis Review

If Fundamental Right ( Strict Scrutiny

If Fundamental liberty interest (excluding abortion) ( Strict Scrutiny 

Ends-Mean Analysis: The End/purpose must be COMPELLING goal not prohibited by the const and the means (law) is only permissible if necessary/least burdensome way to achieve the purpose

High hurdle for gov to satisfy (but still possible)

Compelling goal ex: National Security + Child support (Zablocki) + criminalizing incest or sex with a minor (Lawrence)
P ARGUE GOV CAN’T SATISFY SS BUT GOV WILL ARGUE YES CAN SATISFY SS 

If fail to argue something is fundamental ( apply RBR
If non-fundamental Liberty interest ( Rational Basis Review

Ends-Means Analysis: Is there a legitimate gov purpose? End/purpose is permissible as long as court can conceive ANY goal not prohibited by Const. Means(law) is permissible as long as there is a rational relationship to the purpose

Morality: Lawrence majority rule held that the government must have a non-morality driven purpose in addition to morality

“morality alone is not sufficient” to satisfy RBR of legitimate gov purpose, but it is not dispositive that the gov automatically loses if morality is a purpose 

Morality is NOT an illegitimate gov purpose

Non-Fundamental Liberty Interest: economic interests
Williamson v. Lee Optical (Toolbox) Takeaway: Paradigm example of post-1937 judicial deference to gov and how low the bar is ( As long as SC can conceive of ANY goal (doesn’t have to be the actual goal) then RBR is satisfied
Facts: Although opticians (who are not medical drs) are capable of measuring a lens and determining its prescription themselves, OK statute said they could only do it if they got a prescription from a medical eye dr. Leg prob did it to secure extra business for medical eye dr. Even court said the statute was wasteful and that the law was not in every respect logically consistent with its aims. 
Court reasoned that the legislature MIGHT HAVE concluded the forcing people to have their eyes checked when their glasses needed to be replaced was a way to improve eye care, and this CONCEIVABLE, even if not actual state interest, was enough for the court

It is enough that there is an evil at hand for correction, and that it MIGHT BE THOUGHT that the particular legislation measure was a rational way to correct it 

Doesn’t matter how unreasonable/unwise a policy choice is or how irrational a law might seem (like saying what the purpose of law is but not accomplishing it)

Government regulation can indeed “exact a needless, wasteful requirement.” However the rationale is that it is for the legislature, not the courts to balance a law’s advantages and disadvantages

US v. Carolene Products: upholds economic legislation and articulates presumption of validity. The consumer protection law prohibiting the shipment of non-milk products labeled as milk passed RBR
KEY TAKEAWAY: Court applies a deferential approach to review of laws enacted by legislatures if they do not violate a fundamental right

Footnote 4 identifies when courts deviate from their new post-Lochner rule of apply Rational Basis and will say that constitutionality will not be presumed

Legislation w/in a specific prohibition of Const/BOR

Legislation restricts political process

Prejudice against discrete and insular minorities
Prof: This used to be a good explanation of when courts used to be involved, but now justices have come out against this Footnote

14) Current Activitites Labeled as Fundamental Rights

Contraception

Reproduction

Skinner v. OK: Law in OK permitted government to sterilize people who were “habitual criminals” (those w/ convictions of certain crimes. Robbery was one such crime but embezzlement wasn’t even though the 2 had the same sentences.

Strict Scrutiny against this type of law against someone who committed intrinsically the same quality of offense and sterilizes one and not the other.

Takeaway: Strict Scrutiny b/c right to reproduce is a fundamental right 
Contraception
Rule: If gov regulation is regulating birth control then we apply strict scrutiny (see Griswold)

Griswold v. Conn: Conn law prohibiting birth control invalid

Harlan’s Concurrence: The majority should not infer a new right of privacy from the constitution; rather, the right to use contraception in marriage is supported by the Due Process Clause of the Fourteenth Amendment 
this is majority rule today – when SC cites Griswold, it’s to Harlan’s concurrence

Reproductive autonomy is fundamental because it is crucial to the concept of ordered liberty. (Harlan used Palko test but just worded it differently)
Justice Black's Dissent in Griswold: Says majority uses overly broad def of liberty
This dissent gets cited a lot - was cited in obergefell 

Black says this conn law is constitutional but he wants to be clear that he doesn't think that the conn policy is good. He thinks the law is offensive

Says it's not unconst. Unless prohibited by some specific const. provision - rhetorical tool to say other side has no basis of const (however the word liberty is in the const.)
Parental Choices

Regulations telling parents what they are allowed to do

Rule: if gov regulation tells parents what they can and can’t do w/ their child (aka parental choices), Meyers and Pierce say this kind of regulation is subject to strict scrutiny. 

Meyer v. Nebraska: NE law prohibited teaching in any language other than English and P taught child in German. SC said law was unconst.

Holding: Parents have a fundamental right to control the education of their children.

Generally, it is a parent’s fundamental right to make decisions re: their childs upbringing

Pierce v. Society of Sisters: OR law requiring students to go to public school was unconst.

Holding: Law interferes with the fundamental right of parents and guardians to direct the upbringing and education of children under their control

Marriage

Regulation on Marriage

Rule: Gov regulation that regulates marriage infringes on the fundamental right to marry and thus gets strict scrutiny test (See Zablocki.)

Prof: Loving Can be read broadly to apply to marriage in general, or narrowly to apply only to racial classifications re: marriage (I.e., and not gay marriage). Thus, can’t truly cite to Loving to say there is fundamental freedom to marry
Zablocki v. Redhail: WI law preventing remarriage by people w/ unpaid child support obligations from previous marriages is unconst.

Prof: this case is more explicit about saying strict scrutiny is applied when gov regulates marriage and that the gov didn’t have a good means-end fit for the high hurdle
Gov tried to argue they met strict scrutiny and court disagreed

Compelling gov purpose: Yes. Ensure child support is paid = compelling purpose

Law Sufficiently related to purpose: No. There are many alternative ways (could have law that garnished his wages). This law didn’t help a kid get any money. 

Gay Marriage

Obergefell v. Hodges: 

Lawrence does not stand for the decision that the fundamental right to sexual intimacy, Obergefell does state that the Court protects fundamental right to marry (which we already knew from Loving) and this is where court interprets Lawrence and finally explicitly says there is also a fundamental right to sexual intimacy ( strict scrutiny
Takeaway: you need a secular/non-religious reason to justify the law in question

Family 

Family Living Regulations

Spatial autonomy: What place the gov is regulating is important

Moore demonstrates that when a gov regulates the home it’s more likely to be subject to strict scrutiny

But if the regulation was about middle of an intersection, that’s more of a place we don’t want subject to SS b/c we don’t want you to have freedom and liberty out there

Moore v. City of East Cleveland: City ordinance limited homes to family members based on parenthood. Grandma housed her son and 2 grandkids, one of whom moved in after his mom died. Since the boy’s mom or dad didn’t live there, city filed crim charges against grandma for having an illegal occupant. Did city ordinance violate 14A of DPC ( Yes

Describe the liberty interest: “matters of marriage and family life” 

T&H test: Tradition of protecting family is rooted in nation’s history, and this extends to uncles, aunts, cousins and grandparents. 
Precedent: 

Distinguishes from Village of Belle Terre where the ordinance imposed limits on types of groups that could occupy single dwelling unit b/c that ordinance affected only unrelated individuals. It expressly allowed family to live together and court noted it promoted family needs and family values. 

Decisional autonomy: this court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by DPC

Spatial autonomy: city is trying to regulate her home (protected interest)

Other Considerations (none here b/c this factor was included after case was decided)

15) Cases where liberty interest definition meant non-fundamental right

Family Visitation

Family Visitation Regulations

Doctrine: Laws regulating a bio-dad’s family visitation when the mother was married to another man during birth is not unconst. see Michael H v. Gerald D)

Prof: Based on how court defined this extremely narrow liberty interest, will only bring up Michael H on exam if directly applicable

Michael H v. Gerald D: Married woman gets pregnant from affair. Michael is bio dad, but CA statute says married woman’s husband is father by law if they were living together and husband wasn’t sterile. Issue: Did CA law violate 14A DPC? ( No PLURALITY OPINION
Description of liberty interest: EXTREMELY Narrow: “right of natural father to assert parental rights over a child born into a woman’s existing marriage of another man.” 

Majority labels liberty interest as a specific variety of parenthood under consideration

Dissent: Described liberty interest as whether parenthood is an interest that historically has received our attention and protection (much broader) 

If the dissent’s view won, and this liberty interest was plugged in for palko, it would be much more likely to be labeled fundamental and thus subject to strict scrutiny

Traditions and History test: T&H have protected the marital family above other family situations. Under common law, legitimacy of children of marital family was presumed, similar to CA’s law

Dissent criticized Majority for stopping at T&H test. On exam cite Lawrence that says gov agrees T&H is starting point and not stopping point. Thus don’t follow Michael H analysis on exam b/c Scalia stopped at T&H and was plurality opinion

Test: Rational Basis Review b/c not fundamental right

Medical autonomy

No fundamental right to physician-assisted suicide

Gov has a lot of power to regulate within realm of medical decision b/c no fundamental right to physican-assisted suicide

Exception: There is a fundamental right to refuse treatement 
WA v. Glucksberg: WA law prohibited physician-assisted suicide. Ps were group of dr in WA and argued yes liberty interest in choice to commit phyisican-assisted suicide. Issue: Does WA law violate 14A? ( NO

Majority Description of liberty interest: Whether fundamental right to commit physician assisted suicide

Ps likely tried to describe it broadly: “Freedom to die in manner of one’s own choosing.”

T&H test: nation’s history has almost uniformly rejected existence of this right for physician assisted suicide and most states continue to explicitly reject it in present day

Precedent Distinguished: Courts allow person to refuse affirmative medical treatment – which is allowed b/c forced medication was viewed as battery. However, PA suicide has never enjoyed similar legal protection and the 2 acts are widely regarded as quite distinct

Not Fundamental right ( RBR applied and that is a very low bar (see Williamson v. Lee Optical) and thus gov won on RBR 

Exam tip: Glucksberg in a sense stops at T&H test, but on exam keep doing analysis 

Sexual Autonomy

No Fundamental Right to Sexual Autonomy ( Now Overruled 
Bowers v. Hardwick is renowned for being an opinion of more ideology and non-law then law. Bowers was overturned by Lawrence v. Texas and thus is NOT in toolbox

Majority Issue: whether there is a fundamental right for homosexuals to engage in sodomy (narrow liberty interest defined by gov)

Holding: this is not conduct deeply rooted in T&H or implicit in the concept of ordered liberty ( thus applied RBR and held states can criminalize some private sexual conduct b/w consenting adults

Prof: technically this is still true, b/c Lawrence says now the test is strict scrutiny so technically gov can criminalize these kinds of activity if good reason ( incest or sex w/ minors

Blackmun Bowers Dissent – this is a teaching tool b/c good example of how to argue SDP

Liberty Interest: Broader: individuals deciding for themselves whether to engage in particular forms of private, consensual sexual activity

T&H Test: Majority distorted issue and narrowed liberty interest only to sexual orientation but issue is about sexual autonomy and we have a tradition that the const. embodies a promise that certain private sphere of individual liberty will be kept largely beyond the reach of government.

Precedent: Certain kinds of decisional autonomy that SDP protects. Certain spaces the government shouldn’t regulate (spatial autonomy - i.e., the home). 
Argue for P: this case is similar to previous cases re decisional and spatial aspects (like Moore and Griswold) that were deemed to be fundamental rights and triggered strict scrutiny. 
Stevens Dissent (This is the dissent Kennedy later incorporates into majority of Lawrence)
Liberty interest: fundamental right to engage in nonreproductive sexual conduct that others may consider offensive or immoral

16) Non-Fundamental Right and Rational Basis Plus
Rational Basis Plus

Rational Basis Plus Overview
Way to argue RB+: that the gov action seems anything but animus toward the class

Rational Basis Plus – very fact specific and courts have a lot of discretion for deciding whether to even apply RB+

RB+ happens when a P wins but courts seem to have applied rational basis review (b/c Lee Optical shows how easy it is for gov to win under RBR)

Lawrence v. Texas Case 

Lawrence v. TX: court overturns Bowers, however it doesn’t recognize homosexual activity as fundamental right (never says FR in opinion), but instead applies Rational Basis Plus. Lawrence applies heightened scrutiny w/o saying so and thus scholars think it’s RB+. Bowers did SDP incorrectly and thus needs to be revisited

TX statute criminalized homosexual sodomy. Issue did this violate 14A DPC

Liberty Interest: freedom of persons to choose their own personal relationships (Court says Bowers incorrectly described the liberty interest at stake) however kennedy wasn’t clear about what the liberty interest was/what was a fundamental right ( kennedy was intentionally vague

T&H Test: banning same-sex sexual activity is new (started in 70’s) and not history of banning it. Bowers was wrong about T&H b/c there was actually no history of disapproval of same-sex sodomy, rather the history of anti-sodomy laws targeted sodomy of any sort, rather than specifically same-sex practices

“T&H is a starting point not a stopping point”

Precedent: says that sex is the most private human conduct and in the most private human place (the home)

Spatial autonomy ( activity happens in the home

Decisional autonomy ( intimate conduct 

Other Considerations: these are case specific and judge specific

What else we can consider to determine whether this liberty interest that’s currently non-fundamental – should be fundamental and trigger strict scrutiny

Court looks at model penal court and European high court to consider developments re homosexual conduct

Dissent: Upset that majority brings up that they can look at “other considerations.”

Lawrence v. Texas Stare Decisis Analysis

Has legal rule in case become “unworkable” (can judges apply it)?

Court states that the reasoning and holding in Bowers is rejected elseswhere

Has society come to rely on the holding (detrimental reliance)? 

Cite Casey, where the petitioner argued that people had detrimentally relied on Roe v. Wade such that Roe could not be overturned ( here, there is no such detrimental reliance on Bowers
Has the law changed to make the case obsolete?

Since Bowers we have Casey and a gay rights case decided on an equal protection ground, Romer v. Evans, undercut Bowers, by reinforcing the due process protection for interests such as procreation and family relationships and by rejecting laws that stigmatize LGBTQ persons
Prof: What was held in Bowers doesn’t make sense in light of the interpretation of Romer

Have facts changed? Was an assumption in prior case wrong?

17) Abortion and Undue Burden Test
Abortion ( Intermediate(ish) level of scrutiny

Roe v. Wade

Roe stands for proposition that there is a fundamental right to terminate a pregnancy pre-viability and strict scrutiny is applied

Roe v. Wade: A Texas law prohibited all abortions except those to save the life of the mother. The Court decided whether the Texas law violated substantive due process. Held that abortion is a fundamental right and its regulation is subject to strict scrutiny though the right is not absolute. The Court applied this rational to trimesters and held that in the 

1st trimester the state has no compelling interest,

2nd trimester the states has a compelling interest in maternal health so that the state may regulate abortions if reasonably related to the woman’s health 

3rd trimester the state has a compelling interest in the maternal health and potential human life so that the state may prohibit or regulate abortions if there is an exception for the woman’s health and these regulations are subject to strict scrutiny

Roe ( Casey
Undue Burden Test

Doctrine: Does a state regulation have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. (prof says focus on effect and don’t focus on purpose b/c purpose requirement isn’t that robust)
Casey reaffirmed a woman’s right to terminate a pregnancy pre-viability (and after viability as state can prohibit abortion), but now the pre-viability test is the UBT
Prof: Upshot of Casey is that it gives the gov far more power than it had under Roe v. Wade to regulate pre-viability (aka since conception) since State has a compelling interest in regulating from moment of conception.

Likelihood of Success: Highly discretionary: difficult to predict b/c highly dependent on the Court’s assessment of facts of each case as to whether a law regulating abortions fails UBT 

Exam tip: Hurdle for undue burden moves based on who is standing beside it ( thus unclear what degree of fit is required
Judge applying UBT could make it look like RBR or a particular judge can make UBT look like a decently high hurdle

Ex: Casey uses UBT and some regs face high hurdle and some face lower hurdle 

WWH – makes it even harder hurdle for gov to get over

Planned Parenthood v. Casey

Casey Takeaway: Casey upheld measures that did not amount to undue burdens and were reasonably related to expressing respect for life and protecting women’s health.

Takeaway: It allowed “structural mechanisms” through which the state, or a parent or guardian of a minor, could demonstrate its respect for the potential life in the fetus by attempting to persuade a woman to choose childbirth over abortion.
It also allowed the state to advance its legitimate interest of furthering women's health; unlike Roe, it did not limit regulations furthering maternal health to the second and third trimesters of the pregnancy
Planned Parenthood v. Casey: PA law required: (1) consent from parent or judge (if minor), (2) spousal notification, (3) 24-hour waiting period for all women prior to getting an abortion, (4)  requirement of record-keeping for abortion providers (including collecting info on patients and reporting a married woman’s reason for failure to provide notice to her husband) and (5) requirement that a woman must certify in writing that her physician had informed her the nature of the procedure, the health risks associated w/ abortion and of childbirth, of the availability of state-published materials describing the fetus, the medical assistance available for childbirth, the availability of paternal child support and adoption agencies, and other abortion alternatives. (THIS PA LAW HAD AN EXCEPTION FOR A MEDICAL EMERGENCY)
Provisions that Passed UBT

Passed UBT: 24-hour waiting period, informed consent, parental consent, the medical definition of emergency, and some reporting requirements,
Reporting requirements that collect info of actual patients – this was for medical research and so could not be said that the requirements serve no purpose other than to make abortions more difficult. SC also said they don’t find that the requirements impose a substantial obstacle to a woman’s choice
Provisions that Failed UBT

Failed UBT: Spousal Notification: SC said that there are millions of women who are victims of regular physical and psychological abuse from their husbands and so these woman have very good reasons for not wanting to tell their husbands about decision to get an abortion

Gov argued that this was only a substantial obstacle for such a small percentage of women (around 1%). SC said the test is if it place a substantial obstacle in the path of A WOMAN. Bad gov argument to say it only affects a small portion of population and to instead focus on how it doesn’t impact so many people
Instead, Casey say “the proper focus of const inquiry is the group for whom the law is a restriction, the group for whom the law is irrelevant.”

Exam tip: why only spousal notification when 24-hour period imposes can also make it more difficult for mom to get to abortion (miss work, traveling costs, child care, etc)

Abortion restrictions that deny women’s equality impose an undue burden on women’s fundamental right to decide whether to become a mother. Spousal notification was viewed as reinforcing traditional hierarchical relationship b/w husband and wife. State may not give to a man the kind of dominion over his wife that parents exercise over their children.

Female Autonomy: emphasis on the role autonomy of the pregnant women reflects the influence of the equal protect discrimination cases, which prohibit the gov from imposing stereotypical roles on women. In Casey the court held that the ability of women to participate equally in the economic and social life of the Nation has been facilitated by their ability to control their reproductive lives. 

Failed UBT: Reporting Requirement: the reporting provision that required a married woman to state the reason for failure to provide notice to her husband (as a condition to getting an abortion) with the precise information that the court already recognized that many women have pressing reasons not to reveal. 

Stare Decisis Analysis
Has legal rule in case become “unworkable” (can judges apply it)?

No. Plurality says its workable. 

Has society come to rely on the holding (detrimental reliance)? 

Yes. Reliance on Roe had shaped the reproductive attitudes of nation for nearly 20 years; moreover, women had reasonably relied on Roe’s continued force

People have organized intimate relationships and defined their place in society on the basis of availability of abortion.

Has the law changed to make the case obsolete?

No changes in Constitutional law have left Roe v. Wade to be a sole survivor of obsolete Constitutional thinking.

Have facts changed?

Viability timeline has changed and dangers of abortion have changed
Although certain medical advances had called into question the trimester approach, viability remained a valid point for government intervention

Whole Women’s Health v. Hellerstedt

Whole Women’s Health: Texas law required (1) that doctor performing the procedure have admitting privileges at a hospital within 30 miles and (2) that standards for abortion clinics must match those of “ambulatory surgical centers.” (Ex: how wide the hallways had to be)

Issue: Do the provisions of this law constitute an undue burden under Casey?

Holding: Yes. Each law goes beyond “regulation,” imposing substantial obstacles to abortion access before viability without conferring a medical benefit to justify them
Important: SC must consider the burdens a law imposes on abortion access together with the benefits those laws confer. Court found the burdens on women seeking abortions far outweighed the medical benefits of TX law (which were slight at best)
Admitting Privileges: Hospitals condition admitting privileges on reaching a certain # of admissions a year. However, abortions are so safe that dr admit so few patients and so it’s extremely difficult for a dr to get admitting privileges. 
TX even admitted that there was no evidence on record of this new requirement helping a woman obtain better treatment

Thus ½ of TX abortion clinics closed (from 40 to 20)
The requirement would greatly increase the distances women would need to travel to get abortions. 1M would be over 100 miles away from nearest facility

Match ASC: No evidence of better care if an abortion was done at an ASC vs. at the old licensed facility and it would be very expensive for an abortion facility to match an ASC requirements that a lot would close. This would further reduce the # of abortion facilities (from 20 down to 7 or 8) and these remaining facilities would not be able to meet the demand of women in the state seeking an abortion
Part 6: Scope of Federal Power

18) Implied Powers of Congress

State power v. Fed power

Federal Legislative Power

Fed Gov = gov of enumerated /listed power and NOT a gov of general police power
Fed gov must have express or implied power from const in order to act

Express: enumerated in const (ex: power to raise taxes; power to regulate commerce)

Implied: see McCulloch v. Maryland 

State power = gov of general power (states have general police power - to regulate for health, safety and welfare)
Scope of federal legislative power

Congress has implied power and fed law is supreme law of land.

McCulloch Takeaway: (potential short answer question on exam)

Fed gov is supreme w/in it’s sphere of action

If an end is within the fed gov’s sphere of action, then Congress may use whatever means are convenient or useful in achieving that end
Having implied powers does not make Congress all powerful

Exam tip: the check on C is the judiciary. B/c if C does something that has no relationship to any listed power C has and it’s not legitimate then court uses the NP clause check to make sure the legislature doesn’t become a tyrant

Thus there has to be reasoned judgement applied to figure out where the implied powers ends so legislature doesn’t become tyrants. 

McCulloch v. Maryland

McCulloch v. Maryland: Maryland tried to tax the US bank. 

Pluralist opinion: no limits on what you can look at for sources of meaning

Issues: (1) Does Congress have the Constitutional power to create a national bank ( yes 

Specific intent originalism: We know the Framers of the Constitution would have allowed the Bank of the United States, because they are the ones who created it the first time.

Further, the Articles of Confederation specifically held Congress to only enumerated powers. Constitution’s failure to do this shows intent to confer implied power

Although the power to create a national bank is not a listed power, but if framers only wanted congress to execute its listed power, then framers couldn’t have allowed the 1st congress to create the 1st national bank – since they did, then framers allowed congress to have the power to create a national bank
The People created the Constitution:

Maryland Argument: const. emanates from state. Maryland argued we people gave power to state and state gov gave some of that power to fed gov ( this is still a belief people have in the red zone political theory

No, the government was created by the People, not by the states.

Instead of there being power and sovereignty from royalty - our political gov / democracy / where power comes from -is that it comes from the people
States did not create national gov – federal power comes from the people as people ratified the constitution 

Court says if states were sovereign, they can state “no” to any federal action and thus State power would be supreme 

Implied powers: Nothing in the Constitution prohibits implied powers.

Maryland – argues that congress only has “power herein granted’ and powers not granted are given to states ( therefore, power to create bank is for the states

However, SC instead asked if creating a bank was an implied power

Textual argument: 10A did not say those powers that are not expressly given to Congress are thereby given to the states, like the Articles of Confederation did. Thus, by leaving out word expressly, it shows congress is not limited to express powers
Structural argument: Article 1 Section 9: contained some limitations on powers not expressly granted to Congress. Marshall asked his readers why the Constitution would include such limitations on Congress if Congress lacked implied powers that might otherwise transgress Section 9's limits?
Don’t want an ineffective const: When considering the proper scope of federal power relative to the states, it is important to remember that the Constitution was established, and the Articles of Confederation jettisoned, to escape a regime in which state sovereignty and a weak central government produced a dysfunctional system.
Restricting Congress only to specifically enumerated powers would make it ineffective ( would also be impossible to list all the powers

A Constitution is not a legal code – it’s written with broad goals in mind, which can necessitate broad means that are not described in the Constitution.

Necessary and Proper Clause: 

“Necessary” means that if the end is legitimate, and within the scope of the Constitution, it is permitted by the clause.

Court states that “necessary” is determined by congress – so long as the end is legitimate (constitutional), congress has broad power to determine what is necessary to execute its power to achieve that end

Necessary = should be broadly interpreted - does not refer to the only way of doing something but applies to various procedures for implementing all constitutionally-established powers

Structural Argument: This clause is placed among the powers of congress, not in the section that limits congress’s power  

If framers intended for this clause to limit the methods of how congress can execute its powers, then would have inserted it in another place

Issue: (2) Does Maryland have the power to tax the bank? ( No.

The power to tax is the power to destroy, and Maryland does not have that power over the Federal government.

In fact, the state of Maryland has no power over the Federal government – only the People have that.

DO NOT interpret Mculloch as saying that Congress’ power is unlimited.

Power is limited based on analysis of a nexus b/w C’s enumerated and implied powers

19) Commerce Clause

Overview

In General

Art. I, Sec. 8, Cl. 3 (The Commerce Clause): The Congress shall have Power… to regulate Commerce with foreign nations, and among the several States.
Issues: What is “commerce”, “among”, and “states”?

Different eras of SC had different definitions of C’s commerce power and federalism.

Commerce Clause is a federalism issue: 

Pre-eminent theoretical issues that justices are debating in these cases: 

Can the court come up w/ a rule as to what constitutes commerce power that still leaves something for the state to regulate?
2 checks on C’s commerce power: SC and people going to the polls
Differing views of Congress’ commerce power over the course of history

	Narrow View (Lochner Era)
	Broader View (Current Doctrinal View)

	Commerce is: one stage of business
	Commerce is: all aspects of business and life in US (Current law)

	C may regulate commerce that has: a direct effect on interstate commerce
	C may regulate commerce that has: ANY effect on interstate commerce (Current law)

	10A: SC DOES enforce 10A thus it CAN be violated (Current law)
	10A: Voters should enforce principles of federalism and the 10A (not the court) through the political process. 

SC does NOT enforce 10A thus it can’t be violated


Exam tip: the side that doesn’t want C to have the power to regulate will argue that C is outside of it’s box b/c it’s regulating something outside of it’s commerce power

Current Analysis for Commerce Power

Analytic Framework
Part 1: Three Categories of Activity the Congress May Regulate: 

Category 1: The use of the channels of interstate commerce (highways and waters)

Category 2: Instrumentalities of and persons or things in interstate commerce (Railroads, vehicles, boats and planes)

Exam tip: Category 1 and 2 will only be on short-answer part of exam b/c if in category 1 or 2 (don’t worry about distinguishing the 2) then it’s something C definitely can regulate
Category 3: Local (intrastate) activity that affects interstate commerce 

If here, then the question is if what’s being regulated is economic or non-economic

Part 2: Does the activity being regulated fall w/in the Raich definition of Economic? 

Economic: “the production, distribution, OR consumption of commodities” (Raich said it was an “or” test, Wickard, Heart of Atlanta, Katzenbach)

Gov Arg: Want court to say activity being regulated is economic + Wickard rule

Non-Economic: Lopez and Morrison

P argument: C is regulating a non-economic activity + Lopez rule
Part 3: Wickard v. Lopez: If the court deems the activity is economic ( deferential Wickard analysis and will not be struck down, if it is deemed non-economic it is left to the far less deferential and judge empowering Lopez and Morrison analysis and may get struck down 

Lopez Test is highly discretionary analysis for whether C is outside their box. The presumption depends on what a judge thinks is “too attenuated” 

Exam tip: Don’t assume that Lopez is always deferential to challenger b/c Lopez and Morrison don’t say that – the only person we know this Lopez test is good for is that it’s good for the power of the court.

Part 4: Apply the Wickard Test or the Lopez Test

Part 5: Must Regulate activity b/c C only has the power to regulate activity (NFIB v. Sebelius)

Wickard Test

Wickard Test: C is able to regulate local activity when the court concludes they have a rational basis for concluding that the activity being regulated can, on the aggregate, have a substantial effect on interstate commerce. (don’t focus on word substantial effect)
Write on Exam: Test is not whether there is an actual effect on interstate commerce, but rather whether Congress has some rational basis to conclude that there would be (no economic data needed). it’s a deference that C may have properly considered that certain conduct might have a certain effect.

Prof: the court has never found that an activity, when considered in the aggregate, does not have a substantial effect on interstate commerce (so long as it doesn’t violate another const. provision)

Lopez/Morrison Test

Write on Exam: “These factors are not dispositive, they are just factors that can help the court to determine whether C exceeded it’s scope of the commerce clause and their power to regulate non-economic intrastate (local) activity. The court has broad discretion and can consider other things. Thus, it is very hard to predict how a judge will rule.” 

Likelihood of Success: Note that how a judge will apply these discretionary factors are dependent on the judge’s normative belief about whether something needs to be left for the states. So LOS depends on the judge and if they are concerned about federal government usurping state power (like Rehnquist in Lopez)
Not: not whether activity has an affect on interstate commerce, the question is whether this is an activity C has the power to regulate
Lopez Factors to consider
Essential Part of larger economic activity: Whether the federal law/activity being regulated is an essential part of a larger regulation of economic activity (good for gov/C)
If part of something bigger, then can regulate the local activity if the local activity can undercut the purpose of the larger scheme

Jdx Element: Whether the federal law on it’s face includes an explicit jdx element

On Exam prof will tell us if yes jdx element: So then just say yes this factor is met or no it’s not met (but remember it’s all just discretionary factors)
If yes jdx element then it’s good for Congress

Congressional Finding that the activity being regulated impacts interstate commerce: may help but are not determinative

When C has a hearing and getting economists/other experts to come in and reach conclusions and write up a report
Note: this is good for Congress/ Gov 

Attenuated Reasoning: Relies on reasoning linking the INTRAstate activity and interstate commerce that is too attenuated 

Does C make “too many” inferential steps to link the Intrastate activity with the interstate commerce?
Note: There is no clear # of how many inferential steps is “too attenuated” 

Reg traditionally regulated by the State: P argues that Regs. Involving Schools or Crime are something that have been traditionally regulated by states b/c states have traditional police power and thus law in question exceeds scope of CC 

C/Gov will then argue ( however, there are a lot of federal crimes (for good reason). Also, there is a role for the federal government in public schools

Prof: this is a separate argument and not part of “too attenuated” argument 
Policy Background
Red Zone Policy: Lopez makes sense if you understand the Red Zone policy driving it

Regan Republicans sought to reverse political, economic, social and legal developments of 60s and 70s. They emphasized limits on fed power and a return of regulatory authority to the states

Prof: Don’t think states have rights, but recognize that RR wanted states to have more power to regulate than fed gov

Theory against Lopez: Modern justices who believe in Wickard as being the current test point to the Lochner era that as a matter of theory, it’s better to leave it to the electoral process and voting to be a check on these kinds of regulations on the economy (rather than to have the SC be a check and strike down these regulations b/c it always boils down to whether the judges like the underlying policy 

By SC creating this judicial categorization of whether something is economic or not, the court is usurping the discretionary power of C to pass legislation and now SC gets to decide if something is economic or not and then this categorization decision by SC is basically dispositive of the question of whether there was substantial effects on interstate commerce
Argument against Scalia in Raich: it’s not supposed to be policy preferences, but the categorization by judges becomes unworkable/unprincipled b/c their own policy preferences seem to slip in 

Critique against Scalia in Raich b/c he flips flops from being super pro-states to being pretty federalist and only way we can make sense of this is b/c of his policy preference of him not liking marijuana

Pre-1937

Pre-1890 

Rule: C has the power to regulate things external to nation or thing and those domestic things that affect the states generally as a whole. However, C can’t regulate anything that’s totally and completely w/in a state and doesn’t affect other states
Broad Interpretation of CC:
The D side wanted a narrow def of Commerce. If Marshall defined commerce as only buying and selling - then C could only regulate buying and selling and regulating a steamboat would not have been w/in C's power

But Marshall says - some things C can't regulate - and that's things that happen w/in border of a state which do not affect other states

Key Takeaway: Gibbons is still good Law but difficult to apply today

Marshall’s theory behind Gibbons is that if intrastate commerce actually effects commerce, then C can regulate but if it’s so internal and doesn’t affect outside states then C can’t regulate it. Marshall wanted to leave something for the states
We want to be consistent with the underlying theory of Gibbons (leaving stuff for the states), but the problem w/ using gibbons as only commerce law analysis is if we used only a gibbons analysis we would end up not leaving anything for the states b/c very few things today do not have an impact on another state (we live in a global economy)
Gibbons v. Ogden: NY legislature granted 2 people monopoly to operate steamboats in NY waters and they in turn licensed Ogden to operate a ferryboat between NYC and NJ. Gibson operated a competing ferry service and violated the exclusive right given to 2 people and Ogden. Ogden obtained injunction to restrict Gibbons from operating his boats 

Issue: What is the scope of Congress’ commerce power?

The party that wanted to argue that fed gov didn't have power to regulate was arguing that commerce was only buying and selling
Holding: The scope is broad because “commerce” should be defined broadly.

Interprets commerce to mean more than selling of things

Commerce includes all phases of business, including navigation and intercourse b/w nations and states

Among = intermingled with, i.e. Congress can regulate intrastate commerce if it had an impact on interstate activities, but not activities occurring solely within state’s borders

But does not include internal affairs that have no effect outside the state. 

This is a point of tension today, given how technology has nationalized the economy. Hard to argue there is any commerce that doesn’t affect other states

The 10th Amendment does not restrain Congress’s power where, as here, Congress has a specific grant of power.

1890-1937 

Lochner-Era court ( NARROW definition of “commerce” ( no longer doctrinal rule

Commerce defined as a stage of business separate from mining, manufacturing, and production. It was independent and a later stage in the “field to table” process

Court’s role was to protect the rigid zones of activities left to the states under the 10A. 

Direct v. Indirect: Interstate commerce must be affected directly; indirect effect insufficient.

Court narrowly defines commerce as to leave a zone of power to the states

E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry) b/c commerce clause did clause didn’t cover production stage (CC was narrower and only covered 1 part of process (aka the end of everything)

10A: The Court made clear that it was distinguishing commerce and manufacturing in order to prevent an unlimited federal commerce power, which might leave nothing left for the states to regulate.

Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry). Mining outside the scope of what can be called “commerce”

Mining brings matter of commerce into existence, while commerce disposes of it

Among the states: required a substantial effect on interstate commerce before C could regulate the commerce (and there’s no real rule for distinguishing b/w direct/indirect

Shreveport Rate Cases: upholding federal law (limiting rates charged for out-of-state lines in railroad industry)

Example of the inconsistency of these decisions during this period. They upheld a law that limited the rates that states could charge for instate travel, something that would appear to something w/in a state’s power to decide. 

Schechter Poultry: striking down federal law (prohibiting child labor, min wage, max hrs, labor standards in poultry industry)

Court used 10A to reserve a zone of activities (mining, manufacturing, production) to the states even if it is commerce + among the states

Hammer v. Dagenhardt: striking down federal law (prohibiting sale of products produced by child labor)

Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets)

Criticisms of this Lochner jurisprudence and Commerce Clause
The decisions of this court were often inconsistent, and it was hard to predict how court would rule. SC used laissez-faire economics and other policy preferences, and it appeared these policy preferences often guided their decision-making and definition of “commerce”

Exam tip: SC struck down fed laws b/c it said C crossed federalism line and it’s up to state to regulate. However, during this period, when the state attempted to regulate these things, the SC said the states couldn’t b/c then they crossed the civil rights line (see Lochner Era on Substantive DP) Thus, it really didn’t make sense that Lochner era court struck down fed laws b/c it said it was up to the states, but when states passed laws it struck those laws down. Thus, court really was just doing laissez-faire policy 

Champion is a good example, it appears they upheld this law based on moral views

It raised the question of whether justices should put their view of the economy ahead of their other views and the actions of those elected. Was it the judiciary’s role to say what the law is or to choose what the law should be?

1937-1995

Leaving Lochner Era
Switch in Time that Saved 9 ultimately prompted the Court to adopt a new approach to CC

A more deferential standard of review for Congressional acts: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
Very Broad Commerce Power 

“Commerce” - includes all stages of business

“Among states” - Congress can regulate any activity, intrastate or interstate, that individually have a trivial effect on interstate commerce, if Congress has a rational basis to conclude that, the activity considered in the aggregate has a substantial effect on interstate commerce. [Wickard]

10A: The 10th amendment is simply a reminder that for congress to legislate it must point to an express or implied power. The 10th amendment is no longer seen as reserving a zone of activities for exclusive state control. [Darby]

NLRB v. Jones & Laughlin: Laid groundwork for the court to establish a more deferential standard of review – court was now distinguishing itself from Lochner court. In direct contradiction to Carter Coal, this case held that production could be subject to C regulation. 

It wasn’t determinative that the workers here were only engaged in production b/c J&L had such an expansive national presence, that its acts affect commerce among states

US v. Darby: Congress passed the Fair Labor Standards Act, which prohibited the shipment in interstate commerce of goods made by employees who were paid less that than the prescribed minimum wage.  Darby, a lumber manufacturer, shipped some of his goods out of state and was arrested for violations under the Act. 
The issue is whether the FLSA is within the scope of Congress’ commerce power. SC held Congress has Constitutional power under Commerce Clause to pass the FLSA. Congress may control production by regulating shipments in interstate commerce.  While manufacture by itself is not commerce, the shipment of manufactured goods interstate is commerce. A law is constitutional if it is within the scope of Congress’s power and so 10A will no longer be used by the judiciary as a basis for invalidating federal laws.  

Congress’ power extends to intrastate activities which affect interstate commerce.

The 10th Amendment is a “truism,” not an Amendment that can be violated. It was intended to reassure the states that the Federal government would not exceed its granted powers.

It does not deprive the government of the authority to exercise its granted powers, so long as the means are appropriate and adapted to the permitted end.

Note: Not the current interpretation of the 10th amendment

Wickard v. Filburn: Under the Agricultural Adjustment Act of 1938, participation in a federal crop marketing program required the farmer to agree to plant only the volume of crops the federal agency allocated him. Filburn, a farmer, was penalized for producing more wheat than his allotted quota. He claimed Congress could not regulate the excess crop he planted, because he intended to keep that excess on his farm, for his own needs and not sell it.
Issue: Could C regulate how much wheat a farmer grew if he wasn’t selling it?

Holding: Yes. Court no longer uses Lochner test of direct or indirect effect on interstate commerce. When people grow own wheat and consume it - it affects the price of wheat - b/c now they are not buying it from elsewhere. The 1 farmer alone doing this doesn't affect price. But all farmers doing this together - has impact on price for wheat (would be larger surplus and decreased demand).

Home consumed products that compete w/ interstate commerce = commerce among states

 Exam tip: won't need to go into economics of whether it's trivial

Application of Wickard Test

Types of things C can regulate during this era 

Civil Rights Laws (Heart of Atlanta and Katzenbach) 
Environmental Laws (Hodel v. Indiana)

Criminal Laws (Perez v. US)

Heart of Atlanta Motel v. US: Application of Wickard Test b/c Buying and selling. Motel refused to accommodate African Americans and Motel challenged Title II of CRA of 1964. Court admitted that Congress was legislating against moral wrongs, however court held that it’s a bad argument for P to say C lacked the power to regulate something b/c their motivation for doing it was moral/they had an anti-racist purpose. SC says C has the explicit power to regulate commerce (which this was b/c falls under the Raich definition of econ b/c buying and selling hotel rooms) and thus was subject to Wickard test and so it didn’t matter if C had an anti-rasict motivation. 
Holding: C had a rational basis to conclude that in the aggregate, the regulated activity substantially affected interstate commerce b/c the Discrimination has a quantitative (blacks travel less) and a qualitative (blacks will spend less money) effect on interstate commerce
Katzenbach v. McClung: private restaurant didn’t want to sell food to African Americans. Another example of Wickard Test b/c buying and selling food. Thus, when considered in aggregate it’s something C should be able to regulate 
Hodel v. Indiana: application of deferential Wickard test

Perez v. US: Does a loan shark (when considered in aggregate) have an effect on interstate commerce ( yes

Concurrence: Concerned w/ idea that if this is a fed crim law then anything can be a fed crim law and we won’t leave anything for state

1995-Present Day

Narrower than 1935-1995 but Broader than Pre-1937

Felt that C’s commerce power was too great ( Wickard test was so deferential that C always won this test prior to 1995

Didn’t like Wickard b/c then couldn’t figure out what we leave (if anything) for states to regulate

New Test to see if C exceeds it CC power: What kind of activity is being regulated? 

Economic ( Wickard test (very deferential to C, C likely to win)

Non-Economic( Lopez/Morrison analysis (less deferential and harder for C to win)

Examples of Non-Economic Activity being Regulated (Category #3)

U.S v. Lopez: The Gun-Free School Zones Act made it a federal crim for any individual to knowingly possess a firm at a place that individual knows is within school zone. Lopez was senior in high school and arrested for carrying concealed gun.  Is GFSZA w/ C’s CC power?

Congress Argument: guns near schools contribute to violent crimes and costs of these crimes are spread around country both by affecting costs of insurance and by making it less likely that people will travel interstate to areas w/ gun violence. Second, gov argued guns  affect learning in schools, thereby impacting nat’l econ productivity

Wickard Test: it is true that every time a person brings a gun to school all this stuff happens and thus Gov was within their Commerce Clause 

Prof: don’t try to argue whether the regulated activity when considered in aggregate actually substantially affect interstate commerce. The majority in Lopez did think bringing a gun to school in aggregate did have substantial affect in interstate commerce (that isn’t the focus here).

Holding: Rejected gov arguments and struck down statue. Didn’t refute gov’s empirical assertions that guns near schools substantially affect interstate commerce in the aggregate. Rather the leg act is a crim statue that by its terms has nothing to do w/ commerce or any sort of economic enterprise, however broadly one might define those terms. 

Factor 1: Not part of a bigger law. Failure of C to regulate local activity (of bringing gun to school zone) wouldn’t undercut the larger fed scheme

Criminal statute about guns has nothing to do w/ commerce /economic activity. Not about a larger regulation of interstate activity, like drugs being sold across state lines. It was just regulating possession, not sales/commercial transaction

Factor 2: Lopez didn’t travel interstate w gun, nor on highway

Factor 3: No congressional committee findings/hearings that gun possession in schools impact interstate commerce. Gov brought empirical findings to prove this at trial, but Congress didn’t have congressional findings when they enacted this law
Factor 4: Was “too attenuated” to make inference upon inference
Bringing gun to school ( making it harder to learn ( decrease in productivity ( affect on interstate commerce

US v. Morrison: Congress does not have the power under the commerce clause to pass the Violence Against Women Act. The issue is not whether the activity has an effect on interstate commerce, but rather whether congress has the power to regulate this activity 

There is no question violence against women affects interstate travel, but it is not the type of activity congress has the power to regulate 

Factor #1: VAWA was not part of a broader regulatory scheme, so this did not go in favor of the government
Factor 2: No

Factor 3: Congress had a lot of congressional findings ( but SC said it’s helpful for C’s case but it’s not dispositive 

Factor 4: United States argues violence against women affects the travelling, engaging of business, and employment in interstate commerce of women as a group, but that reasoning requires a lot of linkage & is too far along a causal chain.
Violence against women and the empirical reality that it’ll affect interstate commerce is too attenuated b/c the implications of saying C can regulate this activity then would leave nothing for state

Prof: This was another highly discretionary reasoning and that’s why the majority said it was “too attenuated.” The critique is that this feels like Lochner era of direct v. indirect effect. 

Determining if C is regulating Economic v. Non-economic activity

Raich: Economics refers to the production, distribution, OR consumption of commodities

Exam tip: If what’s being regulated is a commodity like wheat or marijuana, then easy to say it’s economic

Economic [image: image4.png]


 commercial. Commercial means produced for sale

Gonzales v. Raich: CA residents grew weed at home for personal consumption for medical issues after medical marijuana became legal in CA. Fed gov then seized P’s plants. Issue: Whether C has the power to regulate the INTRAstate manufacture and possession of weed for medical purposes ( YES.

Controlled Substance Act regulates Economic activity (regulating production and consumption of weed) and thus used Wickard test

Under Wickard test: Congress had a RB for concluding that leaving home-consumed marijuana outside federal control would similarly affect price and market conditions

Court said this was similar to Wickard ( it’s a commodity, a supply and demand issue (even if growing weed at home)

20) The 10th Amendment

Overview


Overview

Powers not delegated to Fed gov by Consts, nor prohibited by it to the States are reserved to the States

Exam tip: If call of question asks if C’s act is “constitutional” then do both Commerce Clause and 10A analysis (and anything else that’s applicable b/c call of question just asks if the act is constitutional

If call of question asks if something is within scope of CC, then ONLY do CC analysis and do not do 10A analysis

Doctrine 1995-present: 
10A is a judicially enforceable limitation of fed gov b/c it reserves certain powers for states, thus can sue for 10A violation

Anti-Commandeering Doctrine: Congress can’t require a state to directly enforce federal law/program on its citizens or to enact legislation to comply with law/program 
Anti-Commendeering Doctrine is another example of judicial branch telling legislative branch what they can’t do

Exam tip: So even if something is within scope of C's commerce power, you can still argue that C was unconst b/c it violated 10A bc it commandeered
Old Interpretation: 10A is simply a reminder that the fed gov cannot exercise powers not granted by the const (Ex: Gibbons v. Ogden – SC used 10A to mean it was a reminder, but that meant you couldn’t sue saying violation of 10A)

Nat’l League of Cities v. Usery: The application of the Fair Labor Standard Act, which required the payment of the minimum wage of state and local employees is unconstitutional by violating the 10th amendment as it interferes with traditional state and local gov’t functions

Garcia v. San Antonio: Nat’l League is overruled and thus Congress has power under the Commerce Clause to apply Fair Labor Standard Act to state and local gov’ts

Holding: the political process (and not 10A) limits C’s commerce power

Exam Analysis: 
The principles of federalism in 10A prohibit Congress from “commandeering” the states:

It cannot 

Require state legislature to enact laws/regulations [see New York] 

Nor require state officials to assist in the enforcement of federal regulations [see Printz]

However, it can 

Urge a state to adopt a legislative program as part of it’s spending powers. C can attach conditions on states’ receipt of federal funds
Have a regulation that applies to BOTH the state and private entities [see Reno]

New York, Printz, & Reno all have nothing to do with commerce power. All fact patterns are clearly within the CC, but each are cases to see if there is a 10A Violation
Murphy v. NCAA: law prohibits states from gambling on sports. NJ passed law permitting sports gambling, and NCAA sued to enjoin law. NJ argued fed law violated anti-commandeering principle. The SC said that it did b/c the statue was directing state leg – not to pass laws that would permit gambling – which is direct violation of state sovereignty. It was a law directly telling a state what they couldn’t do.
New York v. US: C created a statutory duty for states to provide for the state disposal of radioactive wastes generated within their borders. States would take title to any wastes within their borders that were not properly disposed and be liable for all damages. Even though regulating waste interstate is within scope of C commerce power - NY still had arg that it violated 10A
Holding: 10A prohibits the “take title provision.” congress cannot commandeer the legislative process of the states

Congress can pass a law that regulated low level radioactive waste, but congress cant pass a law that directs a state to do certain things- must do it directly, and cant do it in a way that commandeers states 

Congress cannot make states pass certain laws

Congress may regulate individuals in the states but NOT states themselves

Congress is allowed to attach limits/requirements on federal funding AND federal law can preempt state law BUT cannot pass a federal law that state officials would be responsible for

Congress CANNOT “commandeer” legislative processes of the states; Congress would be able to “encourage” through incentives or pre-empt contrary interests 

Commandeering impedes on state sovereignty and is thus a violation o the 10th amendment

Rationale: states should regulate their own citizens 

Printz v. US: Brady Handgun Violence Prevention Act passed which required local and state law enforcement officers to conduct background checks on prospective handgun purchasers violated the 10A b/c Fed Gov can’t command state officials to help enforce federal law

Takeaway: Congress CANNOT compel the states to enact or enforce federal law- thus they cannot direct state officer to do so (and cannot circumvent this through officials that are agents of the states) 

Reasoning: The federal government can’t commandeer states to enact or administer federal programs → incompatible with dual sovereignty

Here congress is trying to circumvent the rule by conscripting the state’s officers directly

Reno v. Cordon: Driver’s Privacy Protection Act of 1994 was designed to prohibit the selling or reselling of individuals’ personal information by DMVs or private entities. Does NOT violate 10A 

Takeaway: Federal laws that require action from both states and private entities are not “commandeering”
Part 7: Equal Protection Clause As Limit on Gov Power

21) Framework for Equal Protection Analysis

Overview

14th Amendment

States violate the 14A EPC

Fed Gov violate Equal protection principals through a judicial interpretation of the due process clause of 5A (see Bolling v. Sharpe)

Step 1: Does the law Facially “classify” on the basis of a “suspect” classification or is it nonfacial?
Facial Classification

All laws classify, and thus it’s important to look at the suspect/quasi-suspect nature

Exam tip: Does a law deny a right to some but not to others

If it classifies facially: (“We will succeed in persuading the court that the law classifies on the basis of race because it includes a facial racial classification.”)
Illicit Equal Protection Classifications:

Race (ethnicity and national origin) - Suspect

Gender - Quasi suspect

Alienage (citizenship) – suspect

Note: Exceptions to citizenship that so swallow the rule and that the way citizenship affect our everyday lives it’s subject to rational basis review (aka non-suspect classification)

Legitimacy (non-marital children) - quasi suspect 

Current Non-suspect Classifications

Age (Murgia)

LGBTQ/Sexual Orientation (Romer v. Evans)

Distinguishing b/w people who stop at stop signs and people who don’t stop at stop signs

Note: Current majority doesn’t care about a class of people. It is all about how the law classifies.
Dissenting: should look at class of people affected by the law (not a classification)

NonFacial Classification

If P can prove existence of non-facial race or gender classification then court uses SS or IS, but if P can’t then court uses default of RBR

Prof: Can attempt to prove a non-facial sex/race classification, but it’s very hard to prove there is a non-facial sex/race classification

Feeney, Davis, Geduldig, and McClesky all use RBR b/c P couldn’t successfully prove existence of a nonfacial racial/sex classification

Exam: “We would like to argue that the law classifies on the basis of race despite the law being facially race neutral.”

Doctrine: Must prove Exclusionary Effect and Exclusionary purpose to prove nonfacial classification exists
(Race/Sex) Exclusionary Effect (Palmer v. Thompson)

Easy to prove: b/c you can get empirical evidence to prove disparate impact- the main problem in is proving exclusionary purpose – but you need to prove both 

(Race/Sex) Exclusionary Purpose: Must prove the legislature adopted this policy because of and not merely in spite of its adverse effects on an identifiable group (Feeney) ( very hard to prove
Arlington Heights Considerations: How to prove “because of” and not merely inspite of ( use these consideration (although not an exhaustive list)

Extreme statistical proof (not dispositive)

Ex: A pattern inexplicable by anything but race?

Rare instances of statistics being enough

1. Yick Woo: of 200 petitions, one was non-Chinese and it was granted

2. Gomillion: all but 5 of 400 blacks were placed outside of a redrawn city

Deviation from procedure/events leading up are suspicious

Whether events leading up to the decision are suspicious

Ex: If always went one way, but then changed course

Ex: Land suddenly been rezoned when the town learned of P’s plans?

Decision inconsistent with typical priorities

Whether the decision is inconsistent w/ typical substantive considerations

Ex: factors typically considered by the decision maker strongly favor a decision contrary to the one reached

Ex: Typically the town approves all rezoning applications, but are deviating here because the occupants will be African American?

Legislative or administrative history (surrounding the adoption of the classification)

Minutes of meetings, report, or series of actions taken for invidious purpose

Ex: Contemporaneous statement showing intent to exclude?

Prof: There will need to be a smoking gun ( Think Abercrombie and Fitch 

Step 2: What is the Proper Standard of Review

Suspect Classification ( Strict Scrutiny

The Classification used by the government must be narrowly tailored to serve a compelling government interest.

Presumption: Laws are presumptively unconstitutional and P usually wins

Ends: Compelling gov interest = Nat’l Security (Korematsu), but white supremacy is not compelling (Loving v. Virginia)

Means: Tight fit required (i.e. the means is necessary) and thus P will argue that a law is overinclusive or underinclusive and thus not a tight fit

Underinclusive: If law fails to include (means) all individuals who should be included to accomplish the law’s purpose (end)

Korematsu is quintessential underinclusive ex b/c they are trying to catch spies and this executive order didn't even catch any spies.

Overinclusive: If laws includes (means) individuals whose inclusion DOES NOT help accomplish the law’s purpose (end)

Korematsu was overinclusive from perspective of who gets imprisoned b/c it imprisons people who are not a danger to national security

Quasi-Suspect Classification ( Intermediate Scrutiny

The classification used by the gov must be substantially related (means) to an important government interest (purpose) (see Orr v. Orr)

Presumption: Non-existent ( hard to predict who will win

VMI: Gov use of sex classification must satisfy an exceedingly persuasive justification
P will argue that gov’s justification for using a sex classification was not exceedingly persuasive 

Justification includes purpose being justified and what does must be justified

Exam tip: P will argue that gov means prong and/or ends prong are not justified b/c  gov uses a sex stereotype instead of a real difference. Gov will argue they do justify the means prong and/or ends prong b/c they use a real difference and not a sex stereotype (See VMI)

Ends: Must be important gov interest 

Important Gov Interests: Traffic safety, pedagogical (teaching) benefits, having a draft to ensure we have a good army, preventing teenage pregnancy, helping a needy spouse
Not Important: reaffirming gender roles/stereotype (se VMI), efficiency and cost-saving reasons
Actual Gov Interest: IS requires the justification to be important and one that the court believes is the state’s ACTUAL purpose (the purpose must be genuine - and not hypothesized just for the purpose of litigation defense) (See VMI)

Means: not clear how underinclusiveness/overinclusiveness fits in. Instead, we look to US v. Virginia (VMI) and ask if the sex classification is grounded in stereotypes to put women in inferior place from men or if it’s based on a real difference b/w men and women. 
VMI: gov can use sex classifications if b/c of “real” differences (not limited to biological) b/w them. However gov can't use sex classification (and thus fails to get over the IS hurdle) if they perpetuate the legal, social, and economic inferiority of women (aka sex stereotypes – sex/gender hierarchy)

Exam tip: statistics can be used to justify a real difference (see VMI), but in Craig v. Boren the gov didn’t even show a real difference b/w male and female drivers through their statistics and the court thought they were doing this law based on a stereotype.

Non-Suspect Classification /Non-Facial Classification ( Rational Basis Review or RBPlus
Rational Basis Review: The classification used by the gov must be rationally related to a legitimate gov interest

Presumption: Laws are presumptively constitutional and gov usually wins

End: Legitimate purpose: virtually any goal that is not forbidden by the Const will be deemed sufficient to meet RBR

Animus towards a class is NOT a legitimate purpose

Exam tip: Efficiency and cost-saving is a legitimate gov purpose

Means: ( extremely loose fit and both overinclusive and underinclusive laws work

Exam tip: All court does - is ask if this is something you could have thought would help - and it doesn't even have to achieve that goal at all, it's just something leg could have thought (See Railway Express)
Rational Basis Plus: (only arguing for RB is already clearly in non-suspect/non-facial classification analysis. RB+ analysis is diff from Frontiero factors (which tries to say a classification is suspect). Here we have already decided a classification isn’t suspect, but we are trying to see if we can apply something other than RBR
Ends: A law (the gov action) that seems inexplicable by anything but animus towards a class is not a legitimate gov purpose

Gov lawyer response: “we didn’t do it b/c we had animus towards this group”

Then prof says it’s unclear how to rebut that as a P

Exam tip: The court does not discuss the tightness of fit or even railway express analysis when applying RBPlus b/c the whole point of RBPlus is that gov fails Ends prong
Step 3: Frontiero Factors to argue something should be subjected to heightened scrutiny (either Quasi-Suspect or Suspect)

Frontiero Factors Overview
Arguing to apply heightened scrutiny to a new classification not already recognized is unlikely to be successful today
NOTE: Just arguing these factors does not determine whether strict or intermediate scrutiny would apply
There is no particular way to argue for strict v. intermediate scrutiny

Theory: these Frontiero factors are a theory of suspectness driven from Carolene Product Footnote 4 which was a theory for when the court should scrutinize legislation in order to protect insular minorities. 

Exam tip: Check amount of time we have b/c this analysis is not likely to win so don’t waste time on exam doing this analysis first before RBR (still do this analysis, but just do RBR analysis first)

Frontiero Factors

When the characteristic in the law has a history of being the basis for purposeful discrimination 

Use experts to prove there has been a history of mistreatment of this class

Exam tip: Is the history of mistreatment similar to race? If so, likely to meet this factor

When the characteristic in the law has an immutable characteristic

Is socio-economic classification immutable? No, you can get rich.  Counter:  some can’t

Race and gender are immutable (something you cant change) 

When the characteristic in the law makes group members relatively politically powerless compared to non-group members.  

Groups historically oppressed by legislation using this classification lack sufficient political power to protect themselves from discriminatory or oppressive legislation

Exam tip: court will be more suspicious of laws that classify where the group being affected can’t use the political process to change their circumstance (see Murgia) 

ability of the group to protect itself through the political process 

Difficulty in holding political positions?  Participation in politics?  Getting to the polls? 

22) Suspect Classifications

Race and EPC ( Strict Scrutiny

Current Rule

Where the basis for difference in treatment is race, the classification is Suspect.  

Suspect classification is subject to Strict Scrutiny by the court.  

Strict Scrutiny provides the classifications used by the government must be narrowly tailored to serve a compelling government interest.

Historical Context/Jim Crow Era Cases

Plessy v. Ferguson: Counter-precedent case that created the “separate but equal” doctrine.

Louisiana passes law requiring races to be segregated in “separate but equal” train cars. Homer Plessy, a passenger, refused to go to black area of the train and SC held that separate but equal did not violate EPC of 14A. 

Holding; Just because the facilities are separate does not mean they are not equal. Further, the law is not discriminatory because it applies equally to both whites and blacks. Whites are not allowed in Black train cars either 

Colored race chooses to put the construction on it that such laws are based on an assumption of the inferiority of blacks and thus they stigmatize themselves with a second-class status

Classic counter-precedent – this case does not cite rules or language in the Constitution, just latent beliefs about race.

Harlan’s Dissent

Everyone knows that this law’s purpose was not protecting black ppl from sitting next to white and the purpose was to keep whites separate from black b/c of white supremacy (belief that whites are the superior race)

Says Const. is colorblind and that all citizens are equal before the law

Prof: This dissent always comes up in the context of the current debate about affirmative action/racially inclusive laws.

Harlan's dissent in Plessy has been taken out of context to make Harlan a tool for opposing efforts that would combat racial hierarchy and - that efforts to remedy racial exclusion are racist b/c they are race conscious
Harlan gets used in way that race shouldn’t be used at all and that race consciousness automatically violates the EPC

Some people take Harlan’s dissent in Plessy and say "our const. is colorblind" - but the next sentence is our const doesn't permit a racial caste system

So if you're trying to dismantle a well-entrenched caste system - it's going to require some race consciousness and that's the more sophisticated understanding of Harlan

But to say if we brought Harlan back and asked him if every consideration of race is automatic violation of EPC - he probably wouldn’t say that

So if rule were that any race consciousness automatically violates the EPC - what would that mean for CRA of 1964 - it would then violate EPC of 14A
The Road to Brown

Charles Houston, Thurgood Marshall, and the NAACP led the way to overturn “separate but equal/Plessy”. Houston changed the way lawyers come up w/ strategies to change the law for what they think it should be through Impact litigation. 
Impact litigation is the practice of bringing specifically selected lawsuits intended to effect broader societal change.
Houston used 2 strategies: 

The equalization strategy: focused on the enforcement of Plessy, i.e., worked to get the courts to enforce the separate but equal doctrine, but in way to make sure things were actually equal. 

Strategy - this would eventually get so expensive and states would give up and integrate or would push on whole theory
Missouri ex rel Gaines v. Canada, 1938 – Violates Equal Protection Clause to refuse admission to black students and pay for them to attend a law school out of state – must provide equal facilities w/in a state.

Sweatt v. Painter, 1950 – Violates Equal Protection Clause to refuse student admission to University of Texas Law School and force him to attend clearly inferior law school with no full-time faculty and no library.

Mendez v Westminster School District (1946)(  Violation of 14A EP Clause to have Mexican-American students attend different schools (“Jim Crow” in the West)

Harms of segregation strategy: show segregation created racial inferiority for blacks as a harm of segregation in education
McLaurin v Oklahoma State Regents (1950) (  Violation of 14A EP Clause. 

OK could not force student to sit in special seat and eat in separate cafeteria

This is unconstitutional – impairs ability to study and engage with peers

Important Takeaway: Plessy to Brown becomes model for understanding modern con law

Impact litigation, finding clients who will win before public opinion and SC

Model of how to get from 1 interpretation of EPC (Plessy) to another (Brown)

Brown v. Board of Education

Takeaway: Ended America’s legal racial caste system (Separate but equal is not equal)
Note: brown is not an originalist decision - it's a decision where judges deemed relevant as potential source of meaning - what people who wrote words of 14A intended
Brown and Plessy: Prof reads brown as saying they had a big psychological fact wrong

In Plessy - court said it was all in Plessy's head that having 2 train cars was about black being inferior

So brown is saying Plessy majority was wrong and that to extent there is something psychological it's correct that jim crow is psychologically harmful b/c it is telling you that you're inferior 

Shows importance of education and the negative effect of segregation in schools on the educational opportunities for minorities

Court first discussed how constitutionality of segregation in education could not be resolved based on framers intent- original meaning/intent of framers - But this opinion doesn't stop after word conclusive - they rely on other source of meaning other than inconclusive report of what people who wrote 14a meant
Used social psychology analysis to show effect of segregation on education

Brown II

Court, in deciding Brown I that separate but equal was unequal, left the remedy to the lower courts. (Meaning, no SC order to desegregate.) We now know the Court didn’t order a remedy because the individual justices were worried about going too fast. 

Holding: Court creates system where each school district had to be individually litigated.

Takeaway: Brown II was not a ruling, order, request to integrate right away - and that's why it took so long to desegregate
Note: Institutional power: way court defended itself, well what could we as judicial branch do to make schools integrate if elected officials didn't back them up --> so another example of limitation of court power
Court defines parameters: Admit students as soon as possible, but, delay may be allowed if:

Public interest – want to make sure that desegregation doesn’t cause a lot of trouble for the schools

Burden rests on defendant schools to argue how much time is necessary

“With all deliberate speed."

Deliberate means slow — this is an invitation to be slow and this is what states did  MASSIVE RESISTANCE

Recognition of Strict Scrutiny for Race 

Korematsu: First case to articulate Strict Scrutiny Test based on race and national origin.
Upheld the executive order that forced people of Japanese ancestry to go to interment camps b/c nation thought they were a threat/danger based on their ancestry and potential spies after pearl harbor)
What was gov's compelling purpose - national security- in war having spies that would tell enemy where to bomb is dangerous
Narrowly Tailored to achieve that purpose? Court says: Yes - there was no way to identify which of the Japanese Americans were disloyal, so for purposes of national security we have to include all of them.   

Dissent: said the law wasn't narrowly tailored - b/c applied to all Japanese people in general - including babies (but babies are not a danger to national security) Also it doesn't line up w/ the goal and SST requires a tight fit! Dissenters say it's a loose fit

Takeaway: Korematsu is criticized by people who understand what Strict Scrutiny is b/c it doesn't hold gov and exec order to tight fit that's necessary when want to use race as classification- there is no per se ban on classifications on race

We have very little to prevent Korematsu from happening again b/c has not been overturned in completeness 

Court in Travel Ban cases said Korematsu is wrong but doesn’t explain it

Loving v. Virginia: VA prohibiting a white person marrying anyone other than a white person violated the EPC

VA law operated so that a black person marrying a non-black did not violate the law, but a white person marrying a non-white does violate the law and thus the court held that the law’s purpose was simply to protect white supremacy

Holding: Protecting white supremacy is NOT a compelling purpose (fails prong 1 of gov’s burden for strict scrutiny test)

Prof: Technically if white supremacy was a compelling purpose then prohibiting marriage outside of race would be an example of a tight fit for Means-End analysis

DO NOT argue that that a law is ok based on race because it treats different races equally (like VA argument here). Sameness is not equity.

On Exam can use this: SC rejects the notion that the mere equal protection of a statute containing racial classifications is enough to remove the classifications from the 14A proscription of all invidious racial discrimination

Prof: purpose of EPC is not sameness. The historical context after the civil war show that the idea was to prohibit state gov (as Harlan made clear in dissent of Plessy) from creating a caste system. Thus when looking at the historical context of the 14A EPC, the gov’ purpose to support a racial caste system through white supremacy cannot be a compelling purpose

Palmore v. Sidoti: If get facts pattern just like this - remove child b/c they considered the race of person the natural mother was in a relationship- then cite palmore v. sidoti and it violates EPC so conclusion is still good.

Racial Affirmative Action

Views of Standard of Review for Race-Consciousness Government Action

Doctrine: Current Majority Rule: Race-consciousness of any kind should be subject to strict scrutiny (SS) BUT not all race-consciousness violates EP Clause

Gov’t CAN demonstrate a compelling state interest in VERY limited circumstances 


Theory Exam tip: one way the change in current SC makeup can impact Doctrine

Dissenting view: (theory held by four of current justices*)

race-consciousness should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity 

Use Carolene Products Fn. 4 approach to applying strict scrutiny (where court tries to protect insular and politically powerless minorities) 

Future rule?: (theory held by five or six of current justices**)

Race-consciousness of virtually ALL kinds (except for racial profiling and in prison) should be subject to strict scrutiny (SS) AND should violate EPC b/c race consciousness for purpose of including nonwhites constitutes racial discrimination against whites

(**willing to deem civil rights laws in violation of Equal Protection Clause; dismissive of Carolene Products Fn. 4)
General Rule for race-based affirmative action

Croson: When gov uses a facial racial classification for inclusion purposes, SS applies. 
Ends/Compelling Gov Purpose: Rectifying past societal racial discrimination is NOT a compelling government purpose
Narrowly Tailored/Means: Explicit Numerical Quotas are insufficient to satisfy means prong 

Prof: Anything w/ quotas make it harder to satisfy means prong

Likelihood of Success: Gov is unlikely to get over hurdle of Strict Scrutiny b/c Nothing has gotten over SS in contracting race based affirmative action  

City of Richmond v. Croson: City of Richmond’s policy gave positive consideration to contracts submitted by plumbing contracting companies who stated in their bids they intended to use a certain # of minority-owned subcontractors. SC explicitly rejected “remedying societal discrimination” as a compelling state interest (an “end”) and has rejected explicit numerical “quotas” as insufficiently “narrowly tailored” (as a “means”) to survive strict scrutiny analysis
Croson is a case where they failed Ends prong b/c rectifying past societal racial discrimination is not compelling and failed means prongs b/c quotas are not narrowly tailored

Theory: Majority in Croson is very concerned about applying anything but SS - about fear of demographic changes where at some point minority non-whites become in charge of political process but the court failed to apply the highest level of scrutiny

Citizenship (Alienage)

In General

Doctrine: Standard of Review is Strict Scrutiny b/c citizen/non-citizen classification is suspect

Theory behind putting this classification on the list as something court should scrutinize makes a lot of sense

History of discrimination - yes

Immutable - not really (but very hard to be citizen)

Political powerlessness - yes b/c can't vote if not citizen

Exception #1: State gov/Self-Gov and Democratic Process ( then RBR

Self gov exception - we make exception for gov policies that makes sure citizens are governed by fellow citizens (AKA governor should be citizen)- but exception is broad enough that court says a state trooper is like the governor 
Exception #2: Congress has an exception called the federal interest exception

Undocumented v. Documented Non-Citizens

Undocumented: Don't even apply Frontiero factors b/c that's something gov should be able to regulate 

Plyler v. doe - said a law banning undocumented children from public school unconstitutional 

While no education right under const, Court held it was unconst. For TX to completely bar access to public school to undocumented children

However case said facial classifications of undocumented adults is RBR 

23) Quasi-Suspect Classification

Sex/Gender Classifications

History of Gender Classifications 
Before this litigation campaign to change how court interpreted EPC - the government was unrestricted in its power to use gender classification.
Long history of the gov using male/female classification was tolerated under const. and common law

Women couldn’t enter into Ks, couldn’t own property, were completely excluded from political process ( right to vote wasn’t guaranteed until 1920, and legislation was characterized as protecting “white” woman by SC

Prof: Idea was that putting someone on a pedestal can put them in a cage

Early Cases Approving Gender Classifications

Bradwell v. Illinois: upholding state law prohibiting women from being licensed as attorneys w/ rational grounded in sex stereotype that women should be in home

Radice v. NY: CT upheld a state law that prohibited women from being employed in restaurants between 10pm and 6am

Goesart v. Cleary: upholding state law prohibiting licensing of women as bartenders UNLESS wife or daughter of male who owned the bar w/ rationale that it will keep women safe and avoid them from being in environments where their fragility will get them hurt
Hoyt v. Florida: upholding the automatic exemption of women from juries

Road to Heightened Scrutiny

Road to Heightened Scrutiny: Similar to Road to Heightened Scrutiny for Racial Classification where it took many cases/decades from Plessy to get to Brown

Ruth Bader Ginsberg was central figure to raise gender classification from Rational Basis low bar to Intermediate Scrutiny 

Reed (applying RBR) ( Frontiero where we had plurality that wanted to apply Strict Scrutiny, ( majority in craig v. boren settling on IS as test
Reed v. Reed: First time SC invalidated a male/female classification, but only used rational basis review. Idaho law creates system for administering estate and said that if man and women were tied for the position, the man would automatically be chosen. This was explicit on face of the statute. Court held EPC prohibited this law

State’s purpose: administrative convenience b/c gov said they didn’t have to do hearings on competence and said that men were more interested and “suited” to handle finances

Prof: If they really applied RBR then gov would have won (Railway Express), so clearly they aren’t really doing RBR and they are doing something else. So although win for RBG it wasn’t a total victory b/c technically court still only applied RBR and RBG wanted a higher SOR

Frontiero v. Richardson: Plurality opinion: Female air force member sued b/c fed law said male air force members automatically can claim their wife is a dependent, but female air force members could only get their husband as a dependent if they were dependent on their wife for over half of their support. RBG argued this was a gender classification and should be subject to heightened scrutiny

Court applied strict scrutiny in Frontiero - so RBG wins and got the court to apply strict scrutiny. However Frontiero doesn't set SS as standard of review later on b/c Frontiero was a plurality opinion so the conclusion stands but the reasoning and application of SS isn't a requirement going forward. Thus, standard of review didn't get changed as matter of doctrinal law and thus SOR still RBR (until we get to Craig v. Boren)

Ends/Purpose: Administrative convenience and court held that administrative convenience is NOT a compelling purpose (so if still applied RBR then this would be an ok purpose b/c administrative ease is a legitimate purpose)

Current Doctrine for Gender Classification

Doctrine: Laws with a Facial Gender classifications are subject to intermediate scrutiny. 

Don’t use Frontiero factors to say facial gender classifications should trigger heightened scrutiny b/c craig v. boren is settled doctrine that say it does trigger heightened scrutiny
Craig v. Boren: Oklahoma statute prohibits the sale of 3.2% beer to men until the age of 20, but women can buy it at the age of 18. Oklahoma said that 2% of males in the age group were arrested for DUIs, and only .2% for females. OK law violated const. b/c failed IS
Purpose: Traffic safety and prevent drunk driving ( court accepts this as important purpose

Means: What the law did wasn’t good enough b/c the gov gave the court statistics, but they were bad statistics that didn’t even prove their point b/c they were not significant.
Exam tip: statistics can be used to justify a real difference (see VMI), but here the gov didn’t even show a real difference b/w male and female drivers through their statistics and the court thought they were doing this law based on a stereotype.
Prof: Statistics were bad: there wasn't a sufficient correlation. The statistics were about drunk driving, but the prohibition was just to selling beer to males, and not about prohibiting drinking by males. Court also said 2% is tenuous fit 
Dissent: Rehnquist consistently believed gender classifications EPC analysis should only be subject to RBR, and if only RBR is required, the studies OK brought to court wouldn't be appropriate b/c RBR is about being deferential to OK
Note: Scalia and Rehnquist both believed that the EPC as it was originally understood (it's original meaning originalism) that it did not apply to the government's use of biological sex classifications and when asked about such - Scalia would say EPC doesn't require heightened scrutiny when gov uses biological sex as classification and that EPC was all about race and that if you wanted heightened scrutiny for sex classifications, you had to amend the constitution
Real Differences v. Gender Stereotype
U.S. v. Virginia (Virginia Military Institute VMI Case). Prestigious State college in VA that taught similar to a military bootcamp was only available to men. After CoA said violated EPC, VMI then opened up a college just for women (but not as prestigious as VMI b/c VMI had renown alumni. This case adds that the gov use of a sex classification must satisfy an exceeding persuasive justification

Key Takeaway: (1) For gov to satisfy IS, their purpose prong and/or means prong for the gender classification must be based on a real (not limited to biological) difference b/w men and women and not b/c of a sex stereotype. (2) Gov must show someone was their ACTUAL purpose and not just a purpose they created for litigation (aka not as low as RBR)
VA Purpose #1: reason to have male/female classification - was to provide different types of edu in the state - diversity of different option. This is a justification for saying different kinds of institution in state that provide edu in different ways, including a single sex edu option ( court rejected this as actual purpose when at the time, VA didn’t even offer any same-sex female only schools

Means: failed purpose prong b/c wasn’t their actual purpose so didn’t go to means 
VA Purpose #2: Wanting to provide the adversative/bootcamp method of teaching ( Court said this was an important purpose b/c it provided a pedagogical benefit 
Means: Court says – gov didn't bring us any evidence that women will undermine this adversative method approach to teaching. Gov loses b/c failed means prong b/c sex classification wasn’t a good fit. Gov thought they use of their classification was justified to accomplish their goal b/c they relied on stereotypes that men are stronger than women / better suited to bootcamp/military style learning. Court says gov can’t justify using stereotypes ( need real difference and so gov loses.
Prof: Gov can't in deciding whether sex classification is justified, look at groups as a whole, and say that for most part women can't do as many pull ups, instead court says this must be an individualized assessment (you look at individual merit ( look at women as individuals) and that if you make sure proper fit b/w the use of the classification and it's purpose, then the closest fit would not be using the sex of the person applying to decide whether or not they can handle the adversative method - a better way would be a fitness exam. This is where court says there are plenty of men who don't want to go to that college and would be bad at it, there are plenty of women who don't want to go to that college and would be bad at it. So there is another feature/criteria to rely on in order to accomplish admitting a class to use the adversative method.

Dissent: Scalia again says EPC should not have heightened scrutiny and that he would apply RBR. VA voters should be able to have education discretion and decide if they want women to go to VMI by electing officials to state legislatures and SC shouldn’t be doing heightened scrutiny
Rostker v. Goldberg: (this case wasn't assigned)

Takeaway: Ex: of gov satisfying IS for non-biological difference b/w men and women

Court upholds gov's use of sex classification - if male you must register for draft and if female you done have to registered for draft

Purpose: Draft ppl who are eligible for combat = important purpose
Means/substantially related prong: Court relies on a real non-biological difference b/c at that time under US policy, only men were eligible for combat and women were not eligible for combat. Women, unlike men, are not eligible for combat and both Congress and the president had evidenced an intent to retain that policy
 Real difference based on federal law, not on biological traits. Thus, the gov could justify using sex classifications to decide who must register for the draft 

Note: Now the US military no longer has policy that only men engage in combat. This means that if a case like this got back to court, court would need new justification for why gov has this classification

This case does NOT stand for proposition that women are biologically incapable of being in combat

Doctrinally, there should be a different outcome if SC follows the Rostker analysis. However, nothing really forces the SC to do that. So, it really depends on what purpose the govt asserts for maintaining a facial biological sex classification in administering the draft (AKA VMI analysis) If it asserts a real BIOLOGICAL difference, SC could decide that the use of biological sex classification satisfies intermediate scrutiny based on VMI 
Michael M (not assigned)

Court upheld use of sex classification for Different criminal sanction if sex w/ underage female then sex w/ underage male ( We now can look back at this and say the court believed gov that the sex classification was based on a real difference.

Purpose – court accepts purpose of law is to prevent teenage pregnancy as important purpose

Means-fit – use of biological sex is substantially related to achieving that important purpose – tight fit

Takeaway: It could be seen as a law based on stereotypes, but the majority of judges saw it as a law based on real differences (biological ability to get pregnant) 
Mississippi v. Hogan: MS said men could audit nurse classes but couldn’t enroll. Gov’t was using classification grounded in gender stereotype that only women are nurses
Here court said gov didn't get over IS bar and that means the Ps were successful in convincing SC that the prohibition against men enrolling as students in nursing school was grounded on a gender stereotype
Case is also an example of a poor fit: 

Poor fit as you allow men to audit

The school also makes the argument that students would be distracted by attendance of men because it would change the nature of the education. This is not true though, as today there are male auditors who attend the class

Orr v. Orr: Alabama law that required male spouses to pay alimony but not female divorced spouses to pay alimony violated EPC (court applied IS

Purpose: help for needy spouses ( court says that is an important gov purpose

Means: using the sex classification isn't a sufficiently tight fit to helping needy spouses - it's grounded in a stereotype that man is always the breadwinner and always makes more $ than their wives and so they don’t need to receive alimony and they help the needy spouse (aka meet the important gov purpose) but male spouses can be needy too. Gov used sex stereotype and didn’t use real difference. Means prong fails.
Gender Affirmative Action

No presumption

Doctrine: Uses Intermediate Scrutiny 
Purpose: Gender classifications benefitting women based on role stereotypes generally not allowed, but gender classifications benefitting women to remedy past discrimination and differences in opportunity generally are an important gov purpose (aka satisfy purpose prong of IS) (See Califano)

Means: “The means are substantially related to the important gov interest b/c it uses sex classification to accomplish it’s goal of redressing our society’s longstanding disparate treatment of women IN X AREA” (In Califano it was income)
Likelihood of success: It is difficult to say with certainty whether P would win or lose b/c SC has rarely reviewed gov’t policies that are gender conscious for the benign purpose of remedying past discrimination against women except for the Califano case.
Califano v. Webster: How much SS benefits you get is a function of how much you make in workplace - and how many years you get to count and how many you get to discount. SSA says that a female wage earner could exclude from computation 3 more lower earning years than similarly situated male wage earner (and thus women would get more in SS benefits). Issue was whether the SS law that allowed a beneficial calculation to benefit women violated EPC ( Answer No and Intermediate Scrutiny is applied b/c facial male/female classification (Craig v. Boren). 

Purpose: Court says that the reduction of the disparity in economic conditions b/w men and women is an important gov purpose

Congress did NOT pass the SSA based on archaic and stereotypical generalizations about women (that women are the weaker sex). Rather, the sole purpose of the SSA is to attempt to correct the economic disparities historically facing women in the job market. 

Means: Uses sex classification to accomplish it’s goal of redressing our society’s longstanding disparate treatment of women in income

if goal is to redress women, then using a means that's not male/female conscious won't ever work b/c women who got paid $.75 on Dollar would will never catch up b/c of her being a women
24) Rational Basis Review (And Rational Basis Plus)

Non-Suspect Classifications

In General

The classification used by the gov must be rationally related to a legitimate gov interest

Presumption: Laws are presumptively constitutional and gov usually wins

End: virtually any goal that is not forbidden by the Const is a legitimate gov purpose
Means: ( extremely loose fit and both overinclusive and underinclusive laws work

Exam tip: All court does - is ask if this is something legislature could have thought would help - and it doesn't even have to achieve that goal at all (See Railway Express)
Railway Express Agency v. NY: issue: Does the NY law prohibiting that banned advertising on the sides of trucks, unless the ads were for the products of the truck's owner - does that violate the EPC? Answer: No does not violate EPC. Court used RBR

Purpose: traffic safety was legitimate gov purpose (Craig v. Boren says traffic safety is even an important gov purpose)

Means: Problem is that if these ads are distracting then it doesn't matter who owns the ad. (Underinclusive law) However Court says it's rationally related to purpose.

Ps lose b/c even though might be better ways to help traffic safety, the court says it doesn't have to be good at accomplishing your goals it just has to be something you could have imagined might be good at accomplishing your goals. The post Lochner era - the court defers to legislature under RBR. 

Age Classification = Non-suspect Classification

MA Bd. Of Retirement v. Murgia: MA law forced state police officers to retire at age 50. Murgia was policeman who at age 50 was forced to retire despite being in excellent physical condition. Court held MA’s mandatory retirement law did not violate EPC b/c age is a non-suspect classification and thus was held to RBR

Murgia Failed to meet Frontiero Factors to make elicit heightened scrutiny

History of discrimination: Court says older people haven’t experienced a history of unequal treatment the same way there was unequal treatment on the basis of race

Immutable trait: Yes, you can’t change your age and we all get old

Politically Powerless: No, AARP has a lot of power and most congressmen are older

End: making sure police officers are physically fit. Court held this was a legitimate purpose

Means: (real issue for P): the means to accomplish this end of getting physically fit police officers was to force officers to automatically retire at age 50. RBR requires a loose fit and thus it’s easy for gov to get over this hurdle b/c from Railway express we learned that means can be anything you could have thought to accomplish your goal. 

Wealth/Socio-economic classification and Education

San Antonio v. Rodriguez: holding that classifying on basis of socioeconomic status are NON-suspect (and therefore subject to RBR) and holding that equal protection clause does not confer Children a Fundamental Right to a Quality Education

Rational Basis Plus (RB w/ Bite)

Overview

Rational Basis Plus occurs when court says they apply RB but it breaks our Railway express extreme deference to gov rule. When we can’t figure out why the gov failed to get over RBR, we say it’s b/c it was RB Plus. 

Ends: A law (the gov action) that seems inexplicable by anything but animus towards a class is not a legitimate gov purpose

Gov lawyer response: “we didn’t do it b/c we had animus towards this group”

Then prof says it’s unclear how to rebut that as a P

Exam tip: The court does not discuss the tightness of fit or even railway express analysis when applying RBPlus b/c the whole point of RBPlus is that gov fails Ends prong

3 cases for RB Plus

City of Cleburne

RBPlus does not only involve LGBTQ rights ( includes disability
Romer v. Evans

Lawrence v. Texas

Note: unclear if SCOTUS will continue to apply RB+ in future b/c Kennedy was the one who authored the opinions using it and he is no longer on the court

Disability Classification ( non-suspect ( RB plus

City of Cleburne v. Cleburne Living Center: The Cleburne Living Center is the name of a planned group home for the mentally disabled. Pursuant to a city regulation, the center had to apply for a special permit for that type of business before it started operating, and the permit was denied. Court held this law requiring a special permit for mental disabilities violated EPC
Frontiero Factors: Ps failed to get heightened scrutiny for disability classifications 
History of purposeful discrimination: yes, but not as bad as race. Lawmakers have worked to make sure discrimination is outlawed

Immutable trait: No – 

Politically powerless: No b/c there are laws protecting people w/ disabilities
Legitimate Gov purpose: Court held that the only possible for this ordinance requiring a special permit was animus toward the class and thus failed RBPlus.

Sexual Orientation

Romer v. Evans: CO Ballot initiative repealed all state and local laws that prohibited discrimination against gays and prevented future laws to protect gays. Court held this was unconst and failed to meet RBPlus review. 

Ends: Gov argued purpose was to prevent discriminatory access to service. Ends was that no one gets special treatment. Gov was saying you can’t put someone on a pedestal, but court disagrees and said the purpose was based on an animosity towards the class and that can never be a legitimate gov purpose

Means: also lost on means prong – amendment was overinclusive – b/c gov indentified a huge group
Prof: This holding is limited to just this fact pattern.

(1) Does not recognize sexual orientation as a suspect classification.

(2) Majority particularly upset that the affected group could not seek help directly from legislators but were required to amend the Constitution.

It’s very hard to get a new status created, especially if there’s already precedent. So if there’s status, argue rational basis with bite and focus on the facts.

Scalia’s Dissent 

He argues that LGBTQ groups are a politically powerful minority, and thus do not deserve heightened scrutiny

Points to precedent (Bowers v. Hardwick) to show inconsistency of this decision

Argues that the amendment simply denies gays preferential treatment, it does not disfavor them (policy judgment)

25) Proving Classification in Facially Neutral Laws

Rational Basis

In General

If P can prove existence of non-facial race or gender classification then court uses SS or IS, but if P can’t then court uses default of RBR

Exam: “We would like to argue that the law classifies on the basis of race despite the law being facially race neutral.”

Doctrine: Must prove Exclusionary Effect and Exclusionary purpose 

(Race/Sex) Exclusionary Effect (Palmer v. Thompson)

Easy to prove: b/c you can get empirical evidence to prove disparate impact- the main problem in is proving exclusionary purpose – but you need to prove both 

(Race/Sex) Exclusionary Purpose: Must prove the legislature adopted this policy because of and not merely in spite of its adverse effects on an identifiable group (Feeney)

Prof: Can attempt to prove a non-facial sex/race classification, but it’s very hard to prove there is a non-facial sex/race classification

Feeney, Davis, Geduldig, and McClesky all use RBR b/c P couldn’t successfully prove existence of a nonfacial racial/sex classification

Personnel Administrator of MA v. Feeney: Exclusionary purpose = b/c of and not in spite of

State law required that veterans applying for civil service positions be considered before non-veterans applying w/ same qualification (or even better qualifications). Feeney was a women and at the time 98% of vets were men so men were always getting the jobs. Issue: Whether MA’s veteran preference policy for hiring civil servants violated the EPC. Answer ( No doesn’t violate EPC and court applied RBR

Gov argued law classified as veteran v. non-veteran

Exclusionary Effect: Yes, very high % of veterans are men so was enough to prove EE

Exclusionary purpose: Feeney wanted courts to use tort lens to analyze Exclusionary purpose (“was it foreseeable that the preference for veterans would disproportionately exclude”) ( Court rejects this as a possible way to see exclusionary purpose

Legitimate purpose: helping vets ( Yes

Rational Relationship ( RBR (railway express) so this is almost always met

WA v. Davis: NOTE: Prof says that despite Davis announcing the rule change first before Feeney, prof thinks Feeney is the more useful tool for what the doctrine is for proving non-facial race/sex classification b/c Feeney gives you substance of rule

Applicants for the police force in Washington D.C. were required to take a test and statistics revealed that blacks failed the exam much more often than whites. Issue was whether the police dept use of a score on a standardized test as a use of criteria for being selected for police officer violated 5A EP principles ( Answer is No

Gov argued law classified as people who scored above a threshold on test v. not above a threshold
Court ended up using RBR b/c Ps lawyers were unsuccessful in proving nonfacial racial classification

Exclusionary Effect: Yes, Higher % of blacks failed the test. However, proving exclusionary effect alone is not enough to receive heightened scrutiny!

Exclusionary Purpose? Court says Ps couldn’t prove exclusionary purpose and SC didn’t like idea of forcing a gov to justify if there was simply disparate impact b/c legislature has lot of policies /regulations that have disparate impact to poor and average black man than to affluent white and the court didn’t want to essentially invalidate all of those law
Dissent: Upset w/ Majority’s reasoning behind not allowing rule to only look for DI being that SC didn’t want to invalidate a lot of regulations b/c it would be more work for them. Dissenters are annoyed that majority is hiding behind this by saying it would open up the court to judicial scrutiny of more laws and Dissenters don’t see why that’s bad

Title 7: Ps could have brought this case under Title 7, but they wanted court to read EPC as being broader than the current doctrine

Geduldig: CA doesn’t consider pregnancy to be a disability for purpose of getting disability insurance. Issue: Does the CA policy violate EPC? Answer is No

Takeaway: This case is important b/c it shows that how gov classifies is important

Classification: Gov said the law classified on the basis of whether the applicant is pregnant or not (and being pregnant is not a suspect classification and thus RBR)

Exclusionary Effect: Yes b/c everyone effected is a woman

Exclusionary Purpose: No. Ex: of in spite of rather than b/c of – CA adopted this policy so that it would continue to be self-sufficient and not rely on state funding – so it was just an unfortunate reality that they didn’t include preganancy – b/c if CA included preganancy then it could not longer self-fund this program.
Court says policy was adopted for purpose of saving $ and if it was extended to coverage for pregnancy disabilities the program would be impossible to sustain on employee contributions alone since pregnancy disabilities are expensive. Court said this law does not classify based on gender as law includes non-pregnant women – court’s reasoning was that law classified into 2 groups: Pregnant (women only) and non-pregnant (men and women)

Note: unless gov wrote it or communicate that they adopted the law b/c to keep women from getting disability insurance, very hard to prove discriminatory purpose

RBR: the under-inclusiveness of the program does not make it unconstitutional, since can take one step at a time towards accomplishing public purpose. Exclusion of pregnancy disabilities is rationally related to important state interest in maintaining the program’s economic self-sustainability.
Note: C ended up overruling Geduldig by fed statute when it enacted the preganancy Discrimination act, which defined sex discrimination to include preganancy discrimination and which prohibits discrimination on that basis

McClesky v. Kemp: Black man sentenced to death claimed death penalty law was discriminatory against black. Issue whether the death penalty law, which is facially race neutral, violates the 14th amendment EP clause? Answer ( No. Although P had exclusionary effect (strong statistical evidence showed black people were more likely to receive death penalty than whites for committing murder), the important Takeaway: is that it doesn't matter how final and significant the impact are - it can be the death penalty, but is still won’t be enough to change how the law classifies in court's mind if you can't get over burden of b/c of and not in spite of
Arlington Heights Considerations

How to prove “because of” and not merely inspite of ( use these consideration (although not an exhaustive list)

Extreme statistical proof (not dispositive)

Ex: A pattern inexplicable by anything but race?

Rare instances of statisctis being enough

1. Yick Woo: of 200 petitions, one was non-Chinese and it was granted

2. Gomillion: all but 5 of 400 blacks were placed outside of a redrawn city

Deviation from procedure/events leading up are suspicious

Whether events leading up to the decision are suspicious

Ex: If always went one way, but then changed course

Ex: Land suddenly been rezoned when the town learned of MHDC’s plans?

Decision inconsistent with typical priorities

Whether the decision is inconsistent w/ typical substantive considerations

Ex: factors typically considered by the decision maker strongly favor a decision contrary to the one reached

Ex: Typically the town approves all rezoning applications, but are deviating here because the occupants will be African American?

Legislative or administrative history (surrounding the adoption of the legislative classification)

Minutes of meetings, report, or series of actions taken for invidious purpose

Ex: Contemporaneous statement showing intent to exclude?

Prof: There will need to be a smoking gun ( Think Abercrombie and Fitch 

Village of Arlington Heights v. MHDC: Ps challenged a city’s refusal to rezone area of land to allow for low and moderate-income housing. Ps alleged that this had an exclusionary effect in excluding blacks from the city. Did the rezoning denial violate EPC? ( Now. Ps couldn’t show an exclusionary purpose was a motivating factor in rezoning denial
Statistical Proof: Some evidence of disparity since rezoning denial bears more heavily on racial minorities (18% were minorities)

However, Ps couldn’t show any other consideration. Nothing in the factual record indicates that the sequence of events leading up to the denial of the permit sparks suspicion. The property in question has been zoned exclusively for single-family use for decades. The vast majority of the Village is committed to single-family homes as its dominant residential land use. Additionally, the rezoning request was treated according to usual procedures, with the Village scheduling two additional hearings beyond what was common to reconsider the permit denial.
