
Constitutional Law Outline

Part I: The Big Picture

Introduction
Constitutional law is 
· The law that governs the government
· The law for making laws
· The plan for deciding who decides 
Federalism: Division of power between levels of government 
Separation of Powers: Different branches of government 

[image: Diagram, shape

Description automatically generated]

· State actors: may be trying to enforce the law in some way, but they cannot violation C, S, R or common law. 
· Not about private citizens 
· Standards (general/policies) vs. Rules (specific/procedures)
· Most of this class is standards 

For government action to be constitutional, there must be a source of power authorizing that type of action, and the power must not be exercised in a way that violates structural limits or individual rights limits (bill of rights).

Methods of Legal Reasoning. This is a hierarchy:
· Text: looking at the text of the written constitution
· Precedent: looking at similar previous cases (sometimes there is none)
· Structure: considers the structure of the government created by the constitution (state vs. federal; legislative vs. executive vs. judicial)
· History: considers past events (other than court decisions)
· Consequences: asks which interpretation of the constitution will produce the best consequences
· Values: seeks to decide modern cases consistently with basic social values

Class analysis:
1. Does the government have a source of power to do something?
1. Is there a limit on that power?
1. Constitutional structure
1. Individual rights 

· Enumerated powers
· List of things the government is allowed to do
· Some rights are written down (enumerated), some rights are not written down (unenumerated ie abortion)
· Enumerated limits
· Structural limits: list of things only certain parts of the government are allowed to do
· Vertical - federalism 
· Horizonal- branches of government
· Individual rights: list of things the government is not allowed to do
· Fairness
· Freedom
· Equality 
· State governments
· Not limited to a list of enumerated powers- sovereign 
· Limited by:
· Structural limits in a state constitution
· Individual rights in a state constitution
· Portions of the US Constitution that limit state governments
· Art. 1, §10: no states can enter treaties, coin money, charge duties on imports/exports, keep troops
 
Eternal tensions:
Standards ↔ Rules, Politics ↔ Law

A Tour of the Constitution
· preamble is NOT a source of power (i.e. "promote the general welfare")
· Fed government’s enumerated powers did not include a general police power.
· The Constitution was quickly amended to add a Bill of Rights, enumerating a set of individual rights against abridgment by the federal government.
· Areas of consensus (at Constitutional Convention 1787):
· Energetic national government: new national government with power to get things done
· Continuing role for state sovereignty (Federalism): not going to abolish the state governments
· Republicanism: not too crazy about democracy; thought government works best with a small group of wise people making decisions
· Separation of powers: prevents the government from doing too much too fast (inherent tension with energetic national government) 
· The Constitution did not use the word slavery 
· Positive law refers to rules created by governing officials, nowadays in the form of written codes, statutes, or regulations. 
· Natural law refers to rules that are understood to be beyond the control of mere officeholders. For many religious believers, natural law may be traced to a deity. Non-believers may conceptualize natural law as a set of principles that spring from the legendary social compact, from current or historical social consensus about human rights, or from biological or evolutionary imperatives.
· Calder v. Bull
· Issue: constitutionality of retroactively expanding the time to challenge a probate court ruling
· Holding: not constitutional- state ex post facto laws were forbidden not only because of Art. I, § 10, but because of “the very nature of our free Republican governments.
· Some rights aren’t listed (unenumerated origin)
· Concurrence: limits on governments only arise from constitutional text 
· Legislature, executive, judicial
· Executive branch has veto power, pardon, and prosecutorial discretion (agencies) as a check to power 
Judicial Review
· The Counter-Majoritarian Power of Judicial Review
· The judiciary should be the most stable branch because it is following precedent and not making laws
· However, federal judges are not elected and are most removed from "we the people" 
· Don’t have political accountability bc can’t be removed by the people
· Judicial Review of State Court Decisions
· SC has review of state SC decisions involving federal law 
· Doctrine of Constitutional Avoidance
· (Michigan v. Long): the court should avoid any unnecessary constitutional decisions. 
· Should resolved based on statute or common law, if possible
· Courts often ignore this doctrine 
· Should avoid doing "damage" to the Constitution
· Different approaches
· Skeptical
· Strict construction, doesn’t care about opinions of other branches
· Statutes more likely to be invalid, skeptical of Congress power
· Deferential 
· Defer to constitutional judgement of other branches
· Broadly defined gov. power, statutes more likely to be valid 

Early State-Federal Relations
Is state law valid? Preemption. First question is if the federal law is valid. Then you ask if the state law is preempted by it. If they conflict, state law is invalid 
Both cases are Marshall opinions 
· Necessary & Proper Clause 
· N&P- Means to a legitimate enumerated end 
· McCulloch v. Maryland (State interference with a federal entity) (deferential) 
· Background: Bank- making and corporation- making were not "expressly delegated" to congress 
· State law- creates a tax on a federal bank (make it more competitive after the panic of 1819, and the bank refused to pay the tax)
· Federal law- creates a federal bank
· Issue: 1) is the state law valid? I.e does MD have the power to implement this law (yes but preempted by fed law) 
· 2) is fed law valid? i.e. does congress have the power to create a bank? 
· Does the state law conflict w/ the federal law? yes
· creating a national bank was a N&P means to accomplish enumerated goals of collecting taxes, borrowing money, regulating commerce, declaring and conducting a war. It would be useful to have a trusted place to keep the money to satisfy all these things. “Let the ends be legitimate…and all means…are constitutional.” [deferential judicial review for federal enumerated powers]
· This is an incidental or implied power
· CJ Marshall- deferential approach
· Important because it gives a lot more power to the federal government. 
· Federal Right to punish 
· Other than the specific clauses Marshall notes and the power to set the punishment for treason, Art. III, § 3, cl.2, the Constitution contains no direct mention of a Congressional power to enact criminal laws. However, several provisions seem to assume a power to declare crimes. Art. III, § 2, cl. 3 requires jury trials and allows Congress to specify the venue for trials committed beyond state borders. The Eighth Amendment, by forbidding certain punishments, similarly implies a power to define crimes.
· Making mail theft a federal crime stems from fed ability to make post offices 
· Commerce clause: Concurrent State and Federal Regulation
· Congress has the power to regulate commerce, but states can use police powers to regulate commerce 
· Gibbons v. Ogden (defferential)
· State law- gives two men a monopoly over navigation on waters within NY
· Fed law- gives a license to a man who uses those waters 
· Holding: state licensing law would frustrate the goal of the federal licensing statute.
· Clearly within Congress’s enumerated commerce power. The state cannot act as an obstacle to Congress’s actions even though they also have a similar power to regulate commerce within the state.
· Federal commerce power inevitably has regulatory effect over state territories 
· Dicta: dormant commerce clause 
· (a) When regulating interstate commerce, the federal government may exercise authority over some activities occurring within the territories of states. (b) Congress may not regulate commerce that affects only a single state.
· would have been commandeering if they made law saying that states can’t pass laws allowing monopolies (would regulate monopolies, and force states to enact laws to do it)
· Federal Laws based on the commerce clause fall into these categories:
· Cross-border transactions. The federal government may determine whether and how goods or services may cross state borders. In Gibbons, for example, Congress could control the transportation of passengers by steamboat across the New York-New Jersey state line.
· i.e. rotten eggs, lottery tickets, prostitutes
· Infrastructure for cross-border transactions. To regulate cross-border transactions may require regulation of the infrastructure that makes the transactions possible. 
· Instate harbors that service interstate boats (Gibbons)
· Telephone & telegraph wires
· In-State activity substantially affecting interstate commerce. Gibbons implies that some transactions occurring within a single state might “concern” or “affect” other states, or “interfere” with federal goals. 
· Lochner interprets this narrowly, basically rejects it
· CANNOT regulate commerce completely in state 

Reconstruction
Federal Bill of Rights and the States
· Barron v. City of Baltimore 
· Baltimore diverted streams to create streets and sewers which caused runoff issues during rain. Barron owned a warf in the harbor. The silt deposits made the water under his wharf too shallow for ships to use, ruining the wharf’s economic value. Sued Blt mayor and city council in state court arguing violation of the takings clause of the fifth amendment bc they had taken the value of his property for public use without just compensation. 
· Holding: fifth amendment not applicable to states (and cities and counties for our purposes)
· Arguments that it should apply to the states: takings clause is in passive voice- doesn't specify who is allowed to take private property. Also, bad consequence if doesn’t apply to states 
· Text:  If doesn't point to who it applies to, only will apply to the federal government 
· Structure: Also will apply to the federal government because this is the federal Constitution 
· History: BoR supposed to apply to federal government overreach 
· Unless specific language in the text indicates otherwise, limits on government power found in the Constitution apply only to the federal government, not state governments. Barron v. Baltimore. 
· But after Barron, the Constitution was amended to include language expressly limiting state governments. The most prominent of these is the Fourteenth Amendment, which says (among other things) that states may not deprive persons of life, liberty, or property without due process of law. The Due Process Clause is now interpreted to incorporate most of the (fundamental) individual rights enumerated elsewhere in the Constitution."
· Chicago, Burlington and Quincy Railroad Co. v. City of Chicago, 166 U.S. 225 (1897) (“the due process of law enjoined by the Fourteenth Amendment requires compensation to be made or adequately secured to the owner of private property taken for public use under the authority of a state.”)"
· Most of the BoR are incorporated into the Due Process clause. The following are not: 
· Seventh Amendment. The states are not required to empanel juries in common law civil cases involving more than $20. 
· Fifth Amendment Grand Jury Clause. State prosecutors may bring criminal charges by information, without first obtaining an indictment from a grand jury. The remaining portions of the Fifth Amendment have all been incorporated.
· Third Amendment. No court opinion says that a state is forbidden from quartering soldiers in civilian homes during peacetime, but that is probably because the question has never been litigated
· A state’s obligation to respect portions of the federal Bill of Rights arises from the combination of two pieces of text: the text describing a right (like the First or Sixth Amendments) plus the text requiring states to respect liberty (the Fourteenth Amendment). 
· Often use language like “plaintiff brings her claims under the Sixth and Fourteenth Amendments” or “this case involves the state’s obligations under the Sixth Amendment."
· Dred Scott v. Stanford 1857
· Scott’s lawsuit cannot be heard as a federal court diversity case (“between citizens of different states”) because:
· (1) Descendants of African slaves are not “citizens of a state” for purposes of Art. III.
· (2) Slaves are not “citizens of a state” under Art. III, and Dred Scott is still a slave because Congress could not declare Minnesota to be free territory.
· Congress had no power to pass the Missouri compromise 
· Issue: why does the SC say that Congress cannot declare Minnesota to be a free territory?
· Enumerated power: congress can make rules for territories 
· Individual right limit: the right to own slaves
The Reconstruction Amendments (reducing state sovereign powers)
· 13th Amendment 1865
· The Thirteenth Amendment prohibited “slavery” and “involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted.”
· Applies to states (within the US or any place subject to their jurisdiction)
· Congress has the power to enforce by "appropriate legislation"
· Overrules inability of congress to ban slavery (Dred Scott second holding)
· Did not mean citizenship for former slaves
· Expands power of FED, shrinks powers of state
· Realizes they can’t trust states 
· Fed gov:
· Enumerated power: 13th Am section 2- power to enforce ban on slavery 
· Structural limit: supremacy- Congress has the power to pass more laws saying slavery cannot exist, state laws must yield
· Individual right: 13th Am section 1- slavery shall not exist 
· Civil Rights Act of 1866
· Ending second class citizenship, falls under enumerated powers given by 13th Amend
· (Opposite argument is that the power is narrow and the civil rights act doesn’t have to do with slavery)
· The 14th Amendment (1866-68)
· Section 1
· Birthright citizenship (overrules Dred Scott)
· States shall not: (see Barron v. Baltimore)
· Abridge privileges or immunities of US citizens (ignore: Slaughterhouse)
· Deprive persons of life, liberty, or property without due process of law
· Deny any person the equal protection of the laws
· Sections 2-4
· Misc. provisions about the former Confederacy
· House delegation reduced for states that do not give full suffrage to all males over 21
· Section 5
· Congressional power to enforce through legislation
· Strauder: Federal removal statute saying that all cases involving equal protection violations must be removed to federal courts held valid because congress has power to enforce equal protection, and this law is aimed at protecting it. 
· Creates equality individual right!
· NOTE: 14thamendment only refers to states, so why does it apply to federal gov’t.? B/c it was incorporated into 5thamendment “liberty” language 
· The 15th Amendment 1870
· "neither the United States nor the states may deny or abridge the right to vote “on account of race, color, or previous condition of servitude.”" (Individual right)
· Congress has the power to legislate to enforce (enumerated power)

Decisions Upholding Individual Rights Claims
· Strauder v. West Virginia
· In WV, only white men could be jurors. Taylor Strauder was once a slave, but after emancipation he lived and worked as a carpenter in Wheeling, WV. After hearing rumors that his wife Annie was having affair she murdered her in front of her nine-year-old daughter. The all-white jury convicted Strauder of first-degree murder and sentenced him to death
· State law: no black people on juries. 
· Fed law: in cases where the state law denies a party equal protection, can be removed from state court to fed court where there will be black people (maybe)
·  Holding: Barring blacks from jury service violates equal protection of the 14th amendment 
· BOTH EQUALITY AND SUPREMECY ARGUMENTS 
· Equality issue: that he will have no ability to have a racial jury of his peers
· Dissent: assumes white people will only vote state lines, also, we should not have a racial quota for juries 
· Two ways to challenge a law
· Facial challenge: on its face, the law is unconstitutional
· Impact: law cannot be used on any facts
· As-applied challenge: it may be unconstitutional to apply the law in some settings, but not on these facts
· Impact: law remains enforceable on other facts 
· Yick Wo v. Hopkins 1886
· In 1880, San Francisco enacted an ordinance requiring all laundries operating in wooden buildings to obtain a permit from the Board of Supervisors. Yick Wo, a native of China who emigrated to the United States in 1861, had operated a laundry in a wooden building for over twenty years. He had obtained all necessary permits in the past, but when they expired in 1885, the Board refused to renew them. 
· As-applied challenge
· Holding: The equal protection clause applies to all people, not just citizens
· Although the statute at issue was nondiscriminatory on its face, Chinese launderers were being systematically denied laundromat permits while white owners were being granted the same
· This discrimination was a violation of EP
· It's easy to see the discrimination in this case (0/200 Chinese launderers vs. 79/80 white launderers received permits).  This is not always so easy to see
Decisions Rejecting Individual Rights Claims- small fed gov, big state gov 
· The Demise of the Fourteenth Amendment Privileges or Immunities Clause
· The Slaughterhouse Cases (1872) The Narrow Definition: 
· For public health purposes, the LA state legislature enacted a law where slaughtering could be performed only in a government-regulated central slaughterhouse (basically monopoly of one slaughterhouse). A coalition of white butchers who disliked the new law filed suit, claiming that pursuing one’s livelihood in the location of one’s choice was a “privilege or immunity of citizens of the United States.” They argue that this state monopoly has created involuntary servitude. 
· Claims under 13th, 14th, and privileges and immunities 
· Holdings: 
· The Thirteenth Amendment solely prohibits slavery as experienced by Africans in the United States before the Civil War
· Fourteenth Amendment (which is largely geared towards the protections of emancipated slaves and African Americans) only protects rights guaranteed by the United States and not individual states.
· 14th equal protection: doesn’t create a situation where all races are entitled to equal economic rights 
· Due process: white butchers still can earn a legal living
· Important because the court is basically denying that these amendments created structural change. Still in pre-reconstruction state of mind (states dominant)
· Not privileges or immunities of US citizens under 14th amendment: right to operate private slaughterhouse, right to practice law, right to vote, misc enumerated rights in Bill of Right
· P&I clause basically useless (doesn’t do work in protecting rights)
· The Civil Rights Cases Limits on the Civil Rights Enforcement Powers: 
· Suits filed under: in each case, black person being denied the same accommodations as a white person in violation of the Civil rights act of 1875
· “Citizens of every race have equal ability to enjoy public accommodations” (businesses held open to the general public)
· Act created under Reconstruction amendments provisions "congress can enforce". Challenging Act's Constitutionality. PRIVATE BUSINESSES 
. 2 cases: hotel operators in KS and Missouri refused to rent rooms to black people
. 2 cases: black ppl were denied entrance to theaters in SF and NY
. 1 case: black woman denied service on a railcar 
. Holding: 14th amendment does not give the fed gov power to pass laws prohibiting discriminatory behavior by private individuals
4. The Equal Protection Clause of 14A functions as a restraint on abuses by state actors of the rights and freedoms of United States citizens.14A also gives Congress the power to pass whatever legislation is necessary to enforce those restrictions on state actors. Thus, had the businesses implicated in the present cases been state or local governments, Congress would have acted constitutionally. 
. Text: “no state shall”, congress can enforce THIS article (state action)
. Precedent: consistent with Yick Wo and Strauder because there were state actors in those cases 
. Big structural argument (who does this belong to- state or fed)
4. Interpersonal business dealings are for the states 
4. Opposite argument: federal supremacy. Fed should be making these decisions
2. Horizontal structure- judges are being too activist here and not deferring to Congress. 
. History: (dissent argument) Congress recently passed the 14th amendment, and they recently passed this law, so we should defer to them 
. Consequences/ values
6. Maj: we need a society that doesn’t have too much federal power
6. Dissent: we need an equal society 
. Harlan dissent: 1. the failure to enact civil rights laws is in itself a state action that is covered by 14th amendment 2. the text isn’t dispositive 
7. Need to view this as a broad grant of fed authority 
7. Maj says state inaction requirement would mean the fed laws are limitless 
· 13th amendment (no state action requirement)
. Court says Congress may directly ban private activity that is the equivalent of slavery.
. federal statutes against human trafficking are based on this power. 
. Applies to individuals not just states 
. May also ban badges and incidents of slavery
4. refers to public or widespread private action, aimed at any racial group or population that has previously been held in slavery or servitude, that mimics the law of slavery and has significant potential to lead to the de facto reenslavement or legal subjugation of the targeted group.
4. Similar to discrimination (JL used example of black people banned from living in Westwood)
. Holding: private discrimination in public accommodations is NOT a badge or incident of slavery
5. Anybody can be discriminated against, not just a former slave
5. Discrimination doesn’t take away your freedom and turn you into property 
5. Counter: these are the types of discrimination that were used to control freedom of movement, particularly of slaves
· Conclusion: 
· The 14th Amendment has a “state action” requirement
. Regarding rights:  Only action by states (i.e., governments) will violate the rights found in 14th Am. §1
1. Can be state actors 
. Regarding enforcement power: Congress’s enforcement power in 14th Am. §5 must be aimed only at state action.
· 13th Am. has no state action requirement – Congress can eliminate private slavery.
. Enforcement power in §2 allows Congress to ban
1. (private) slavery and 
1. (private) “badges and incidents of slavery.”
. However, race discrimination in public accommodations is not 
2. slavery or 
2. a badge or incident of slavery.
2. Ex: maybe “you can’t live in Westwood”
· Plessy v. Ferguson: Government-Enforced Segregation: 
· Not a question of power- the question is, "what is the constitutional limit of states"
· The suit challenged Louisiana’s Separate Car Act of 1890, requiring passenger railroads to establish separate cars for the “white and colored races.” The railroads tended to oppose such laws since they would impose greater costs on them. Law= state action, under 14A (Railway passengers must be separated by race) 
· No 13th amendment problem for segregation 
· Public accommodations that are segregated according to racial classifications do not violate the Equal Protection Clause of the Fourteenth Amendment as long as such accommodations are “separate but equal.”
· Reasoning: 1. this isn't inequality (same opportunity) 2. doesn’t affect black people's political equality (it’s okay to have some racial inequality) 3. this is a widespread practice (history)
· Says this is for the promotion of the public good
· If it’s enacted in good faith for the public good, no violation (can’t separate blonds and redheads)
· Precedent: Strauder & Yick Wo- distinguished because a right was clearly violated in those cases. 
· This is an equality case, but also could be viewed as a freedom case
· Freedom to sit where you want, select your traveling companions
· many states tried to pass laws that didn't mention race, especially for voting rights. The only ones found Unconstitutional were grandfather clauses

Lochner Era
The Lochner Era (1885-1937) narrow power for fed government 
· SC used three approaches to constrict gov's ability to enact economic laws:
· First was a narrow view of enumerated powers of the federal government, particularly under the Commerce Clause and Taxing Clause. 
· Second was a broad view of federalism that required Congress to refrain from exercising its powers in order to protect a zone of power for the states. 
· Third was a broad view of an unenumerated individual right to enter into economic transactions—often called freedom of contract—that was considered part of the “liberty” protected by the Due Process Clause. "
· Expansion of un-enumerated rights
· Many of these decisions were ultimately overruled beginning in 1937 
· Court is not giving congress deference! 
· Judicial skepticism 
· The Lochner-Era Commerce Clause (narrow interpretation- skeptical of Congress)
· US v. E.C. Knight Co (1895) Federal Enumerated powers interpreted narrowly
· In 1892, the American Sugar Refining Company gained control of the E.C. Knight Company (defendant) and several other sugar manufacturers through sales of stock. The result was to give the American Sugar Refining Company a 98 percent monopoly over the American sugar refining industry. The United States government (plaintiff) sued the E.C. Knight Company for violating the anti-monopoly provisions of the Sherman Antitrust Act in an effort to suppress the transaction.
· Headquarters an manufacturing plant would be in different states 
·  SC would not affirm decision under the Sherman Act
· The industrial activity of converting sugar cane into refined sugar did not cross any borders and had no direct connection to anything that did.
· CC comes in AFTER manufacturing, even if it is being manufactured for the purpose of being sold in another state or the raw materials come from another state
· Hammer v. Dagenhart (1918) Unenumerated right to freedom of contract interpreted broadly  
· Congress passed first child labor law
· Prohibits interstate shipment of goods produced by child labor (first bucket: Regulating cross border transactions)
· Wrote it this way because a direct ban on child labor would be unconstitutional 
· Family who wanted their kids to work sued 
· Holding: 1) the production of goods is not commerce, outside CC power 
· SC didn’t like that congress seems to be trying to ban child labor among the states 
· Has to be regulating things that actually cross state lines 
· Secondly, child labor is a purely local issue that should be regulated by individual states. 10A. Leftovers.
· Didn’t say individuals have a Constitutional right to child labor
· Overturned by Darby
· The Lochner-Era Taxing Power
· Bailey v. Drexel Furniture Taxation as a Tool of Social Regulation: 
· Child labor tax law- companies employing children under 14 will be assessed 10% on their annual profits 
· Congress's power to tax is separate from its power to regulate commerce (can tax in state- income tax, gas tax)
· Tax v. penalty flows from the textual need to define “tax”
· Tax: raise revenue 
· Proportional to amount or value of the things taxed
· A tax-like amount
· Owed even if taxed activity is performed without scienter (bad intent) 
· Codified and enforced like other taxes
· Little coercive purpose or effect
· vs. Penalty: punish misconduct
· Not proportional to amount or value of the things taxed
· Punitive amount
· Owed only if taxed activity performed with scienter
· Codified and enforced unlike other taxes code
· Coercive purpose or effect
· “family resemblance relationship”- if we’re looking for one thing that distinguishes all penalties from all taxes, we won’t find it. Why we have factors
· The word penalty is not found in the Constitution 
· Court determines the law is a penalty not a tax
· Not proportional to the activity taxed. 
· 10% "TAX" FOR ANY VIOLATION- 1 CHILD OR 100 children 
· Punitive amount
· Enforced by Dept of Labor, not IRS
· Enforced unlike taxes
· A true tax must be paid regardless of intent 
· Has a coercive purpose in the wake of Hammer
· The Lochner-Era Due Process Clause (broad interpretation)
· 5th amendment Due Process- Federal enumerated powers
· 14th Amendment Due Process- State sovereign powers 
· Lochner considers the unenumerated right of freedom of contract under 14 & 5
· "Liberty" in due process clause means (Allgeyer 1897)
· not only the right of the citizen to be free from the mere physical restraint of his person, as by incarceration,
· but the term is deemed to embrace 
· the right of the citizen to be free in the enjoyment of all his faculties; 
· to be free to use them in all lawful ways; 
· to live and work where he will;
· to earn his livelihood by any lawful calling; 
· to pursue any livelihood or avocation; and 
· for that purpose to enter into all contracts which may be proper, necessary, and essential to his carrying out to a successful conclusion the purposes above mentioned.”
· However, there are reasons why we don’t want freedom of contract under due process.
· text: not there, history- we have a long history of regulating contracts
· Freedom of contract
· The ultimate question in a freedom of contract case is whether the individual right to make contracts outweighs the state’s police power to enact regulations for the welfare of society; but under Lochner the right to make contracts does not extend to those contracts that the state has declared to be against the welfare of society. 
· Lochner v. New York (unenumerated rights)
· The NY Bake Shop Act: required that all commercial bakeries meet standards for drainage and plumbing, restrooms, fire safety, and sanitation. Disputed provision- “No employee shall be required or permitted to work in a biscuit, bread, or cake bakery or confectionery establishment more than sixty hours in any one week, or more than ten hours in any one day.” "
· Building blocks:
· The “liberty” protected by the Due Process Clause includes some unenumerated rights.
· Incorporation (lifting rights from another part of the Constitution) vs. unenumerated rights
· Freedom of contract is one such protected unenumerated right.
· State government may restrict freedom of contract if it has good enough justification under its police powers 
· “Health Laws” restricting contract may be justified.
· But only for serious health risks, not minor risks
· “Labor Laws” restricting contract are never justified.
· New York’s Bake Shop Act was a forbidden labor law, not a health law.
· Health & safety: Bakeries are basically healthy workplaces, hours of labor don’t affect the quality of the bread reaching the public, slippery slope
· Opposite argument: fatigue is bad and can cause accidents in the workplace, affect quality of the bread
· Morals: value people working as they choose
· Opposite argument: limiting work lets bakers spend more time with their families, exploiting labor is immoral 
· The maximum-hour law doesn’t promote public health.
· Seemingly contrary precedents are distinguishable. 
· The coal mines in Holden v. Hardy are constitutionally different from bakeries.  
· Vaccination law in Jacobson was obviously tied to health.
· NY legislature’s motive was to affect labor relations.
· Holding: A state may not regulate the working hours mutually agreed upon by employers and employees as this violates their Fourteenth Amendment right to contract freely under the Due Process Clause
· “The right to purchase or to sell labor is part of the liberty protected by [the due process clause], unless there are circumstances which exclude the right.”
· “Both property and liberty are held on such reasonable conditions as may be imposed by the governing power of the state in the exercise of those [police] powers.”
· If something is separately illegal, police power is to not let you enter into a contract to do that thing (i.e. own a brothel). Power to enact laws for health, safety, welfare, morals. 
· You have a right to contract unless the government says you don't 
· Dissent: 
· Wendell Holmes: Due process clause does not protect freedom of contract and legislatures should be free to decide debatable issues of policy (does the Con protect this kind of freedom?)
· Harlan (Does gov have a good enough reason to restrict the protected freedom?)
· Potential most significant errors
· Courts shouldn’t enforce unenumerated rights at all
· Courts should enforce some unenumerated rights, but not the right to contract
· Courts shouldn’t overturn statutes
· Or, courts can overturn statutes, but only on rare occasions 
· Courts shouldn’t be in the business of evaluating legislative motives (especially economic)
· Federal Courts shouldn’t attempt to define a state's own police powers
· Court did a bad job of reading evidence regarding health effects 
· Today's approach to state police power
· State decides what its own police power authorizes
· No practical difference between “police power” and “sovereign power” – both allow laws on any subject
· Controlling question would not be state powers, but limits imposed by a constitution
· Lochner era approach to state police power
· Police power only allows certain kinds of laws
· Federal courts can decide whether a state law is within the state police power
· Buchanan v. Warley: residential segregation (1917)
· Louisville ordinance: residential property dwellers must be separated by race
· Local government has a source of power over zoning and land use (state police power)
· May violate applicable limit 
· Economic freedom to buy and sell 
· Holding: violates due process
· Different from Plessy bc Plessy didn't put restraint on real property
· Alt argument: Plessy did involve the sale of properties (seats on a train)
· Meyer v. Nebraska: foreign language education (1923)
· NE passed a law preventing any school from teaching any foreign language to students below the eighth grade- challenged by German religious leader 
· Holding: while the state may have a legitimate interest in encouraging people to engage in certain civil matters, this law is excessive and infringes on unenumerated right 
· Adds rights under "liberty" including worshipping G-d and establishing a home/bringing up children, access to knowledge, having an employment contract for teachers 
· Holes dissent: defer to lawmakers, we should be more deferential
· Pierce v. Society of Sisters: banning catholic schools
· Issue of “does the gov have a good enough reason to restrict the protected freedom?”
· “Under the doctrine of Meyer v. Nebraska, we think it entirely plain that the [Oregon] Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control.”
· Buck v. Bell: eugenic sterilization 
· Law requiring forced sterilization of mentally disabled people 
· 1. does Constitution protect this kind of freedom? Yes, Right to marry and raise family= right to procreate 
· 2. Does gov have a good enough reason to restrict this freedom? Court says yes, public health issue (like vaccines)
· Holding: this does not violate due process 
· Criticized for being too deferential (unlike Lochner where they were too strict)

The New Deal
· Courts declared a handful of New Deal Acts unconstitutional 
The Revolution of 1937 (courts giving much more deference to Congress)
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· West Coast Hotel v. Parrish (1937) Reversal on Freedom of Contract
· WA created minimum wage for women. Parrish sued to collect what would have been hers under the statute 
· Overturned Adkins: this is the first time this happens
· Reasons to overturn precedent 
· Importance of the questions
· Many states have similar laws that are concerned
· The close division by which the decision in the Adkins case was reached (5-4)
· The economic conditions have changed
· Precedent:
· WA Courts
· Larsen (1918) & Spokane Hotel (1920): State minimum wage law for women is constitutional
· Parrish trial court (1935): Adkins controls
· Parrish in WA Supreme Court (April 1936): Adkins does not control us, mostly because it was wrong
· US Supreme
· Muller (1908): State maximum hour law for women is constitutional
· Adkins (1923): DC minimum wage law for women unconstitutional under 5th Am. due process
· Morehead (June 1936): New York minimum wage law for women unconstitutional under 14th Am. due process 
· Parrish SCOTUS appeal (March 1937):  Adkins and Morehead overruled
·  Holding: minimum wage law for women doesn’t violate due process clause overruling Adkins; interest of women is protected because they have little bargaining power, proper exercise of state police power (freedom of contract not a protected liberty)
· Text: The Constitution doesn’t say anything about freedom of contract 
· Structure: "the legislature is entitled to its judgement" (deference) 
· Values: what is the bigger threat to liberty, lawmakers (Adkins) (hero= the Court) or the bad business people (Parrish)(hero=lawmakers)?
· Is liberty the free market and freedom of contract or is it the freedom in a society where I’m protected from sweatshops and slumlords?
· Ends the Lochner era- this is the first overturn of a case we’ve seen 
· Post Parrish- Constitution does not protect freedom of contract 
· Reversal on the Commerce Clause
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· NLRB v. Jones & Laughlin Steel Corp Federal Regulation of Multi-State Businesses
· Overrules E.C. Knight 
· In In 1935, Congress passed the National Labor Relations Act (NLRA) which created the National Labor Relations Board (NLRB) (defendant) to enforce federal fair labor practice standards, including the right of employees to unionize. J&L was a PA corporation that owned and operated facilities in several states but was firing employees due to their involvement in union activity. Statute: federal regulation of labor relations in large multi-state enterprises
· Issue: Is the national Labor Relations Act Constitutional
· Holding: Yes
· While the manufacturing was done primarily in PA and relationships between labor and management may not have had a direct impact on the flow of goods, they had an aggregate impact on commerce. 
· Any affect, direct or indirect, on interstate commerce allows congress to act. 
· Manufacturing plant is interstate commerce because part of a national network for the steel industry 
· Much broader view of what Congress can regulate 
· Reasoning for interstate commerce hook:
· 1. If workers go on strike, that could be bad for interstate commerce 
· 2. Workers wages affect the price of finished goods (passed on to consumers)
· 3. Unfair competition: states can price things lower if they don’t allow union s
· 4. Effectively impossible to distinguish goods made for in state and out of state commerce
· Note: most things that affect labor relations can affect interstate commerce 
· U.S. v. Darby Federal Regulation of Smaller Businesses: 
· overruling Hammer v. Dagenhart
· Statute: no interstate shipment of goods made with child labor- includes provisions 1. no interstate shipment of goods made with low wage labor and 2. manufacturer must abide by federal wage/hour laws. Lumber manufacture failed to meet federal standards from entering the stream of interstate commerce (kicks in when selling across state lines)
· Holding: Fair Labor Standards Act is Constitutional
· Reasoning: labor conditions have an impact on interstate commerce.
· Can undercut wages in other states 
· motives of Congress are irrelevant as long as interstate commerce is being regulated. 
· Congress probably wants to raise local wages
· A motive for local regulation doesn’t matter as long as there is a substantial effect on interstate commerce
· Darby says these are irrelevant:
· Congress has motive to create in-state effects
· Federal statute has in-state consequences
· Federal statute resembles laws enacted under state police power
· Wickard v. Filburn Federal Regulation of Much Smaller Businesses (in-state operation): 
· Farmers are going broke, fed wants to fix supply and demand on national level. federal statute limited number of crops farmers may grow/sell. Filburn farmed more than allowed alleging he wasn’t going to sell but eat himself. 
· Holding: Congress may regulate the production of wheat designed wholly for individual consumption and not for sale in commerce
· If he stuck to the max quota of wheat production, he would have to participate in the market and buy his wheat elsewhere. By producing his own extra wheat, he was limiting the overall demand. 
· CC gives congress really broad power. This law is related to legitimate national concern. Can't be solved state by state, fed government needs to come in. 
· Can regulate even if there is a trivial effect on interstate commerce as long as if you aggregate them will substantially effect on interstate commerce. 
· even if the small amount of wheat grown on that particular farm doesn’t affect the interstate market, in the aggregate if all small farmers did that, it would cause a drastic problem
· However, see Lopez (we may not extend this holding to other situations)

Levels of Scrutiny
"Rational Basis" Scrutiny 
· To be rational, a law needs some justification that is not irrational. Many cases use the term “reasonable” as a synonym for “rational". The reasons supporting a law do not have to be extraordinarily persuasive; they just need to be not crazy or evil
· Presumed rational 
· Sometimes will say it, or sometimes will use words like “deference, reasonable, rational/legitimate reason)
· More deferential to economic cases
· Carolene Products (1938)
· Facts: Congress passed the Filled Milk Act of 1923 to restrict the manufacturing (DC or territory- not whole US) and interstate shipping of milk filled with vegetable oil for public health concerns. The milk people argued this was not about public health but rather interests of the dairy world. 
· Bc of Hammer, wrote it so it would be about shipments of goods 
· Issue: whether the Filled Milk is Constitutional
· should the court defer to Congress (rational basis)
· Holding: Yes
· Defense arguments (structural and individual rights)
· 1) ENUMERATED POWER/ 10 AMENDMENT: Because the Act is aimed at health, safety, and welfare, it is outside Congress’s power under Commerce Clause, and solely the responsibility of the States (through the police powers guaranteed to States by Tenth Amendment).  
· Court's response: the law regulates cross-border transactions 
· 2) DUE PROCESS: Congress has violated our economic freedom (i.e. freedom of contract)
· Old Lochner answer would be there is good evidence in legislative record showing that this is a genuine health regulation. 
· Easy, modern, Post-Parrish answer: Constitution does not protect freedom of contract 
· 3) EQUAL PROTETION: Congress regulated filled milk, but not other foods that substitute oil for milk fat (eg margarine)- similarly situations people are not being treated equally
· Legislatures don’t need to prohibit everyone at once (just because they are focusing on you know doesn’t mean that they needs to solves all problems now)
· 4) Congress was wrong to conclude that filled milk was harmful, and this should be a defense at trial
· It is a question for congress, not courts
· To protect Congress's role, courts should presume constitutionality and use deferential "rational basis" review. 
· The FMA is rationally related to the public’s health and safety interests in consuming nutritious milk
· We are going to PRESUME there is a rational basis 
· Sounds like an argument state's would have about using their police power; however, they have also tied it to the commerce clause. 
· Court is VERY deferential to congress 
· Footnote 4- heightened scrutiny for some case (NOW includes strict scrutiny and intermediate scrutiny)
· The presumption of  constitutionality might not apply in cases involving:
· “legislation [that] appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments”
· “legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation … [such as] restrictions upon the right to vote; restraints upon the dissemination of information; interferences with political organizations; [or] prohibition of peaceable assembly.”
· “statutes directed at particular religious, Pierce v. Society of Sisters (1925), or national, Meyer v. Nebraska (1923), or racial minorities [because] prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities”
· Railway Express Agency, Inc. v. New York (1949) : equality and freedom
· Facts:  NY traffic regulation prohibited vehicles devoted solely to displaying advertisements, but permitted business vehicles to display signs related to their own business as long as the business vehicles were not solely used for advertising (if you were a plumbing business, could only show advertisements for plumbing)→ railway was convicted because it sold advertising space on its trucks → sued and argued that the classification had no relation to the traffic problem 
· Issue: Does the law satisfy rational basis review?
· Holding: Yes
· Legitimate government purpose?: Traffic safety- limit distractions to motorists
· Means rationally related to purpose?: Rational enough for local authorities to conclude that people advertising on trucks they already use for work wouldn’t present the same traffic problem as trucks used solely for advertising. 
· VERY DEFFERENTIAL 
Heightened Scrutiny Under the Equal Protection Clause 
· More skeptical for individual rights cases
· Skinner v. Oklahoma (Unequal Distribution of Fundamental Rights)
· Facts: Oklahoma enacted a statute imposing involuntary sterilization as a punishment for three repeat felonies involving crimes involving moral turpitude, on the theory that a predisposition toward “criminality” was an inheritable trait that should be removed from the gene pool through eugenics including crimes of moral turpitude. 
· Statutory exceptions: alcohol prohibition, tax evasion, embezzlement, political offenses
· Holding: violates equal protection clause
· Buck v. Bell- says sterilization law is okay under due process, so court distinguishes it by saying equal protection
· Also, different classification (feebleminded people vs. people who commit certain types of moral turpitude crimes)
· Legal theory: equal protection
· Judicial review: heightened scrutiny
· Does the law survive that scrutiny? No
· Different types of inequality
· Williamson v. lee optical: treated differently regarding their professional activities
· Here, treated differently regarding their ability to procreate  
· there was an unreasonable lack of equality between those who committed larceny rather than embezzlement which were almost identical in punishment under criminal law and considered procreation as a fundamental right. 
· Carolene products says we should be deferential if the case has bad science, so on that alone it would be rational basis, but here there is added inequality
· Adds 4th category to footnote four:
· Some level of heightened scrutiny when law imposes some inequality with respect to a fundamental right 
· Here, right to procreate 
· Power: state sovereign power, Structural limits: none, individual rights: equal protection
· First time court mentions strict scrutiny 
· Japanese Internment Cases
· Strauder implied that laws involving race would get heightened scrutiny 
· Korematsu v. U.S. (1944)
· executive order forcing relocation from SF for Japanese.
· Enumerated power: the power to declare war, the power to have an army
· SCOTUS acknowledged that legal restrictions curtailing civil rights of a single racial group are immediately questionable. Courts should subject them to most rigid scrutiny.
· Alleged to use strict scrutiny, since dealing with race, but justified order based on wartime conditions (didn’t apply strict scrutiny correctly, very deferential)
· Majority (Black plus five)
· Exclusion order satisfies strict scrutiny
· Very important that it is wartime (exclusion has close relationship to the prevention of espionage and sabotage)
· Keeping US safe from invasion (assumes disloyalty of Japanese)
· Roberts Dissent
· Case involves detention in a concentration camp, not mere curfew or exclusion from a small area
· Murphy Dissent
· Orders are racist and not required by military necessity
· Less restrictive methods were available to find disloyal ppl
· Jackson Dissent
· No adequate showing of necessity
· Military may have to do unconstitutional things, but federal judges should not ratify them afterwards
· Main problems
· Didn’t apply strict scrutiny correctly 
· Too much deference to politics and military
· Very gullible when accepting based on race?
· Trump v. Hawaii (2018) travel ban
· Majority (Roberts)
· “The forcible relocation of U.S. citizens to concentration camps, solely and explicitly on the basis of race, is objectively unlawful and outside the scope of Presidential authority. [That did not happen in this case.] 
· Dissent (Sotomayor)
· “By blindly accepting the Government's misguided invitation to sanction a discriminatory policy motivated by animosity toward a disfavored group, all in the name of a superficial claim of national security, the Court redeploys the same dangerous logic underlying Korematsu.”
Heightened Scrutiny for Enumerated Rights: The Flag Salute Cases 
· Minersville School District v. Gobitis (1940)- non-economic rights 
· The Gobitis family, Jehovah's Witnesses, sent their children to a private school to avoid the mandatory recitation of the Pledge in the local public schools. Because they could scarcely afford the tuition, they sought an injunction under 1A allowing the children to attend public school without being punished for staying silent during the Pledge.
· Holding: No violation, school wins. Court wanted to avoid making rulings on what should/shouldn’t be done in an educational setting. Didn’t want to effectively become the school board [deferential]. Structure- vertical (local gov supreme, federalism)
· West Virginia State Board of Education v. Barnette (1943): 
· overruled Minersville School District v. Gobitis. WV law made saluting to the flag mandatory in public schools. 
· SCOTUS held this was unconstitutional. 1A rights are enumerated as they are specific prohibitions in the Constitution, and SCOTUS has to protect against infringements of those rights [skeptical]. Court incorporated free speech clause of 1st amendment into due process clause of 14th amendment
· Dissent: "The Constitution does not give us greater veto power when dealing with one phase of ‘liberty’ than with another.”
· Due Process for Incorporation v. "for its own sake
· Lochner: Court uses "liberty" to enforce unenumerated right
· Barnette: Court uses "liberty" to incorporate an enumerated right 

Civil Rights Movement
· Moore v. Dempsey (1923)
· Black man sentenced to death for the murder of a white man. Riots, black men had an unfair trial. Attorney didn't call witnesses, all white jury. Writ of habeas corpus- court must look at person held in custody after state trial
· Focuses on a fairness theory (Procedural due Process 14A). 
· Holding: yes violation 
· Source of power: state sovereign power 
· Many Constitutional Guarantees of Fair Criminal Procedures (5th, 6th, 8th A)
· Warren Court (1953-1969) “Rights Revolution”
· Desegregation of public schools 
· Chose the school setting as an incremental step of litigating separate but equal 
· Sweatt:  If Texas does not have an adequate law school for black students, they must be admitted to Texas’s white law school.
· McLaurin:  If Oklahoma allows black students to attend a university, they must be treated equally after enrollment.
· Brown v. Board of Education (1954)
· Facts: African American children were denied admission to schools under laws requiring or permitting segregation. State action
· Five different consolidated cases 
· Source of power: state sovereign power/police power, promotes welfare and morals 
· Two Possible approaches 
· School segregation laws are unconstitutional because they cannot satisfy the separate-but-equal principle.
· School segregation laws are unconstitutional because the separate-but-equal principle is wrong.
· Court takes second approach but ONLY in the context of public education. Implication is that Plessy may survive in other cases (case itself is narrow in scope, doesn’t want to overrule more precedent that they have to, warren couldn't get a unanimous decision any other way and that was important for public perception)
· Issue: Does segregating schools deprive the children of equal opportunity?
· Holding: Yes, they are deprived of equal protection under the law
· Reasoning:
· It decreases the equality of education → this is what the case really came down to
· Generates inferiority for black kids 
· Separate education facilities are inherently unequal 
· Note: Brown technically only applied to education, but the Supreme Court later affirmed lower court decisions that declared laws requiring segregation to be unconstitutional 
· Note: Compare to slaughterhouse cases → this is state law being regulated, not private conduct, so the 14th Amendment could be used 
· Remedies: If a court finds an equal protection violation, then it must fashion a remedy
· Types of Remedies: 1) Invalidating the law; 2) Injunction prohibiting conduct 
· Desegregation in Federal Schools (DC)
· Bolling v. Sharpe 
. Incorporation in the reverse direction
. The Fifth Amendment Due Process Clause says the federal government may not to deprive people of “liberty.” That term incorporates the right to equal protection of the laws, even though the Constitution enumerates that right as part of a Fourteenth Amendment that applies directly to the state[image: Table
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Brown v. Board of Education II
· The Court gave the school authorities the primary responsibility for elucidating, assessing, and solving the problems and it would decide what good faith implementation was 
· AK argument: states can nullify federal laws. SC says no 
· Required the schools to make a “prompt and reasonable start” toward full compliance, “With all deliberate speed”
· Basically gave the schools the opportunity to take their time and allowed for massive resistance, not helpful
Cooper v. Aaaron (1958)
· State claims it can follow its own interpretation of the Constitution and the state doesn’t have to obey federal court orders
· Marbury v. Madison “declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution,
· “The constitutional rights of children not to be discriminated against in school admission on grounds of race or color declared by this Court in the Brown case [cannot] be nullified openly and directly by state legislators or state executive or judicial officers, nor nullified indirectly by them through evasive schemes for segregation whether attempted ingeniously or ingenuously.”
· Loving v. Virginia 
· Facts: Virginia had a ban that forbade whites to engage in interracial marriages → the Lovings were convicted of violating it. Power: state sovereign/ police power 
· Issue: Does the law violate the equal protection clause (equality) and due process clause (freedom)?
· Holding: Yes
· Reasoning: 
· If not issue about race- rational basis. Racial classifications: heightened scrutiny 
· Remember: it is usually struck down if it’s heightened scrutiny 
· Ignores historical practices that allow this 
· Equal Protection Strict scrutiny analysis:
· Deals with classifications
· This is classified about race (white supremacy) rather than something else (racial purity- may or may not be legit)
· Opposing argument: every race face limits on who they can marry 
· Compelling purpose (ends)? No, this law is obviously based on white supremacy
· Narrowly tailored? Don’t reach this point because purpose wasn’t compelling
· Due process: violates an individual’s fundamental right to marriage
· Is this a type of individual right that should receive heightened scrutiny
· Type of right: freedom to marry= fundamental right (although we don’t view polygamy as a fundamental right)
· If so, does the government have a good enough reason to restrict the freedom?
· no
The Civil Rights Act of 1964: Can't use 14th amendment for private action, so has to pass CRA under CC
· Heart of Atlanta Hotel v. United States (1964)
· Facts: Civil Rights Act of 1964 was enacted under the Commerce Clause and prohibited private employment discrimination and racial discrimination by places of public accommodation if operations affect interstate commerce → Hotel violated the act and challenged the constitutionality of it
· Issue: Is the CRA of 1964 constitutional?
· Holding: Yes
· Reasoning:
· Argument for government: Wickard/ aggregate- if you have fewer customers, you’ll buy fewer goods from interstate commerce, which will affect interstate commerce 
· There is overwhelming evidence that racial discrimination has a disruptive effect on commercial intercourse
· Applied Wickard Test: hotel’s actions affect travel which is interstate commerce → in the aggregate, actions like the hotel’s would negatively impact travel 
· Katzenbach v. McClung
· A restaurant “affects interstate commerce” if:
· (a) ”it serves or offers to serve interstate travelers” or
· (b) “a substantial portion of the food it serves has moved in commerce.”
· Holding: USA may regulate Ollie’s BBQ because, when aggregated, discrimination at restaurants affects interstate commerce.
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Part II: Structural Limits
Preemption
Asking the question: Who decides? 
A structural limit is one that forbids an action by one level or branch of government to protect the role of another level of branch. 
A. Limits on States: Supremacy Clause
The Clause: 
· This Constitution and
· The laws of the US which shall be made in pursuance thereof; and
· All treaties made, or which shall be made, under the authority of the United states
· Shall be the supreme law of the land; and
· The judges in every State shall be bound thereby, anything in the constitution or laws of any State to the contrary notwithstanding

Overall rule Preemption: 
· Where state and federal law conflict, federal law prevails.
· Tricky question is whether a conflict exists. 
· When if doubt, you do not preempt

Generally:
· NOTE: Always go through conversation to determine that the federal statute is valid before concluding that it preempts state law. 
· Federal and State Governments may have concurrent powers. 
· i.e. taxes
· What happens when both federal and state pass laws on the same thing. Do we preempt or not? 
· RULE: When in doubt, assume no preemption. 
· RULE: Courts should assume that the historic police powers of the States are not superseded unless that was the clear and manifest purpose of Congress 
· Purpose to preempt can be express language, or can be implied. 
Kickstarter: 
A. Is there a constitutionally valid federal statute?
a. Note: If federal statute unconstitutional, no preemption issue because state statute would not be in conflict with anything. 
B. Is there a conflicting state statute?
C. Is it the clear and manifest purpose of Congress to preempt?
a. Express Preemption - statutory interpretation to determine what the text means. 
i. Non-preemption clause: “this is our statute, but states are still allowed to regulate the same”
ii. Preemption clause: Federal copyright act says “this is our statute, and the state copyright statute is null and void.”
a. Implied Preemption 
i. Implied conflict preemption 
1. Impossibility (“direct conflict”)
a. Protects individual - Would be impossible to both obey federal and state law? One law requires action the other forbids? Conflicting regulations make otherwise lawful activity impossible to perform?
i. Tends to come up where there’s something neither government is trying to completely ban it, but there’s a conflict in the methods of regulation. (ex. chem. needs to have all blue wrapper, but state says chemical has to have all green wrapper – neither are trying to ban it, just want to label it)
ii. Note: different for gibbons v. Ogden– not impossible to obey both because could just not operate steamboat entirely.  
2. Obstacle
a. Protects federal government’s chosen policy - may be possible to obey both laws, but it’s not what federal government is trying to accomplish. 
i. What is the purpose of the federal law?
1. Law can have two purposes, and state law must not conflict with either. 
ii. Does the state law create a significant obstacle to that purpose? 
ii. Implied Field Preemption – Protects federal government’s policy of uniformity (rare to see used in real world)
1. Does federal law “occupy the field?” Consider:
a. Did US create pervasive system of regulation?
b. Does the US have a “dominant” interest in the field?
2. Is the state law within that field?
NOTE: courts now only use this concept where precedent determines congress occupies a field. Where laws are long, detailed and pervasive. 
· Arizona v. U.S.: 
· §3 Failure to comply with federal alien registration laws is a state crime (field)
· HELD: Preempted because congress occupied the field of registration. (1) Very detailed and extensive set of regulations that seem to think of every scenario, (2) national interest in immigration, (3) precedent that says they occupy field (Heinz case- competing statute for aliens). 
· Defined the field narrowly (registration). Could have been more broad like immigration, which could have had a a different outcome
· Not an obstacle because Arizona’s statute is consistent with federal government, and not impossible because can comply with both. 
· §5 – Accepting employment while an unauthorized alien is a state crime. state criminal prohibition where no federal law exists on that matter. Federal law discusses sanction employers, and makes a deliberate choice not to include employees. (Obstacle)
· HELD: preempted because obstacle preemption. Although it has the same goal as the federal law – deterrence of unlawful employment – it involves a conflict in the method of enforcement. A conflict in technique can be fully as disruptive to the system Congress enacted as conflict in overt policy. Congress wanted to regulate employers b/cthey wanted to attract certain employees and not piss off other countries. So prosecuting employees was against federal gov’t. diplomacy goals. 
· §6 - Law says that a state officer can arrest somebody without a warrant if he/she believes that the arrestee has committed any offense that makes them deportable 
· HELD: Preempted by federal law under obstacle preemption because federal officers are trained to follow an established deportation process. Part of that process allows for feds to exercise discretion in who not to deport. We don’t want states harassing people that feds want to keep (college kids, military vets, etc.) 
· §2(B) – State officers are required to investigate the immigration status of some stopped persons 
· HELD: no preemption. Fed law allows states to seek that information. 
· Dissent: Scalia says that states have sovereign authority to exclude aliens 

Federalism
B. Limits on Federal Government: Federalism
A structural limitation on the national government that prevents it from taking actions that would imperil the sovereignty of the states

Basics: 
· Federalism: powers or prerogatives of states limit the ability of the federal government to enact laws using its enumerated powers
· when Congress intrudes excessively into the autonomy of the states 
· Federalism as an ideology: constitutional questions should generally be resolved in favor of state sovereignty 
· Origins: No Federalism Clause - rather, its deduced from the Constitution's structure, nation’s history and judicial attitudes about consequences and values 
· 10th amendment acknowledges that State’s exist independently of federal government; we care about giving states authority and less about giving Congress authority 

1. Tenth Amendment
The Clause: 
· The powers not delegated to the U.S. by the Constitution are reserved to the States

Basics:
· Prevailing understanding: Front-to-Back Method
· Determine scope of enumerated federal power (by reference to constitution)
· If US Constitution does not give federal government power to enact a law, states still have the power 
· Misunderstanding: In cases like Dagenhart, there’s the back-to-front method which focuses on “reserved”
· Saying that some unenumerated state power exists
· Then says that since it’s for the state, can’t be for the federal
· But Darby shut this down, and this is not a valid argument anymore. 
· Therefore, 10th amendment is not equivalent to Federalism Clause

2. Commandeering (arises out of the tenth amendment)
The federal government may not directly compel state governments to enact or administer federal regulatory programs, even in areas where Congress has enumerated power to legislate.

General
· Definition of “to commandeer”
· To officially take possession or control of something, especially for military purposes.
· BASIS: theory of political accountability. Citizens must have some means of knowing which of the two governments to hold accountable →  don’t mislead people to direct blame on State 
· Not every law that affects the operations of state government will be commandeering. 
· environmental regulations, minimum wage laws, or anti-discrimination statute

Kickstarter
· RULE: 
· The federal government may not directly compel state government to 
· enact or 
· Telling states what kind of laws they must or cannot enact
· administer 
· Directing states on what do to administer of a federal law 
· federal regulatory programs, 
· Program that is regulating people, corporations or state governments 
· even in areas where congress has enumerated power to legislate. 

Rules
· Supremacy Clause vs. Commandeering
· If federal regulatory program directly regulates people or entities, it can. If state law conflicts with federal regulation, then federal law stands because supremacy clause.
· If federal regulation seeks to regulate people, but orders state law to enact laws or do certain things in order to administer the regulation to the people, federal law doesn’t stand because it is commandeering. 
· Commandeering when:
· Directly compelling states to ENACT a certain law as a means of regulating 
· See New York v. United States (1992): Federal Statute - If a state does not pass laws to dispose of low-level radioactive waste, it becomes the owner of all such waste generated within the state. HELD: commandeering. 
· Indirect regulation of individual’s radioactive waste disposal by compelling states to enact certain laws (directing states to regulate the field). 
· Source of power: CC
· Directly telling states that they CANNOT ENACT as a means of regulating 
· See Murphy v. NCAA: Federal Statute - It is unlawful for any state or local government to “license” or “authorize by law” any gambling on sports. HELD: commandeering
· Indirect regulation of citizen’s gambling by telling states what kind of laws they cannot enact as a means of regulating gambling. (Directing states on what they can’t do to regulate the field)
· Alternately, Congress could have just have made a law saying gambling on sports is unlawful. Should just do it directly
· Directly compelling states to take action to ADMINISTER a regulatory program 
· See Printz v. United States: Federal statute (Brady bill) - Local law enforcement must “make a reasonable effort to ascertain,” by checking available databases, if a proposed gun buyer is ineligible.” (CC, spending) HELD: Commandeering.
· Indirect regulation of citizens’ owning guns by compelling state actors to administer certain protocols to administer such regulation. (Directing states to administer Federal regulation) 
· Modern ex: Can Congress make local police officers enforce federal immigration law?
· Printz case supports no and that sanctuary cities are valid 
· Not Commandeering when
· Directly REGULATING a state 
· See Reno v. Condon: Federal Statute - State departments of motor vehicles may not knowingly disclose information about individuals gathered during the licensing process. HELD: Not commandeering. 
· Direct regulation of states. Congress was merely seeking to regulate state activity and not the states’ regulations of private actors or the actions of state officials
· Rehnquist:
· Not telling states to regulate your citizens
· Not telling state to enact a law (unlike precendent)
· Doesn’t require state official to enforce (Printz)
· 14th Amendment “no state shall violate due process or equal protection” and “Congress has the power to enforce this amendment through legislation”
· Takeaway:
· You can regulate a state, but you can’t tell them what to regulate
· Can’t force state to regulate gambling, but can tell state they can’t do something. 
· Ask, is there another way the fed gov can accomplish this goal?
· Example - Gibbons v. Ogden:  telling people they can go on water. If state law conflicts, then supremacy. BUT would have been commandeering if they made law saying that states can’t pass laws allowing monopolies (would regulate monopolies, and force states to enact laws to do it) 

Enumerated
1. Taxing Clause
The Clause
Art. 1, §8, cl. 1:
· The Congress shall have the power to lay and collect taxes, duties, imposts and excises [for these reasons:]
· To pay the debts and
· [to] provide for the 
· Common defense and
· General welfare
· Of the United States 

Kickstarter
A. Courts will not rule on the wisdom of (1) Congress’ decision to impose a tax, or (2) the chosen tax rate 
a. Aka, use deferential approach. 
B. To be a “tax,” a law requiring payments to the federal government must:
a. Raise “some revenue;” and
b. Not be a penalty or punishment
i. If it is a tax, government can impose it. If it is a penalty masked as a tax, can’t do it under the taxing power. 
C. A federal tax must: NOT TESTED 
a. Be uniform throughout the United States; and
b. If it is a “direct tax,” be proportional to state population 

Rules
· There is no limit on what Congress can tax; they can tax anything so long as it is actually a tax → Doesn’t have to be a tax on something that they can regulate via some other enumerated power 
· What is a tax? Non-Exclusive considerations:
· Tax: Goal is to raise revenue
· Proportional to amount or value of the things taxed
· A tax-like amount 
· Owed even if taxed activity is performed without scientier (bad intent) 
· Codified and enforced like other taxes
· Little coercive purpose or effect (probably least important factor)
· Uses words like “tax”
· Penalty: Goal is to punish misconduct
· Not proportional to amount or value of the things taxed
· Punitive amount
· Owned only if taxed activity performed with scienter
· Codified and enforced unlike other taxes code
· Coercive purpose or effect
· Uses words like “penalty” or “fine” 
· NOTE: Both taxes and penalties have deterrent effect (deterring people in a certain way) so saying that a law has a deterrent effect isn’t enough to say it’s a penalty
· KAHRIGER (broad principle): Something can have deterrent effect (even if intended) on behavior, and can still be a tax so long as there is that connection to raising money for the government.
· NOTE: Congress can tax for INACTIVITY (not doing something) 
· See Obamacare

Example of Penalties: 
· See Bailey v. Drexel: Federal law that imposes 10% tax on net profits of companies that use child labor. Congress argued that it was not trying to regulate commerce, but imposing a tax (which they have the power to do). HELD: unconstitutional because it was not a tax law and congress was trying to regulate child labor (overturned)
· Goal was to punish employers for child labor misconduct, which also was not within their power (before Dagenhart was overruled); 
· Employer would not be charged if they didn’t know they had children working
· Not proportional to amount because it was 10% tax on net profits rather than any profit derived from child labor use
· See Carter v. Carter Coal Co:
· Fed statute: 15% tax on mined coal or 1.5% tax if company joins industry code HELD: unconstitutional because it was a penalty. 
· Goal was not to raise revenue
· Was trying to coerce / force company to join industry code (based on the history of the time)
· Escape clause and multiplying tax by ten for not signing up is not usually how taxes are enforced. 
· See US. v. Constantine: Bootlegger must pay $1,000 if they sell alcohol in violation of local laws. 
· Even though Baily and Carter Coal are good law, modern trend is to defer to congress

Example of Taxes: 
· See US v. Sonzinsky: Tax on gun dealers  
· See US v. Kahriger: Federal statute imposing 10% tax on all gambling income. HELD: it is a tax
· it was proportional - flat 10% on all wagers. 
· Small tax amount, but raises some revenue 
· Not trying to punish - did not deal with good or bad conduct. 
· Codified and enforced under the tax code
· No coercive effect because it was just a small tax that wouldn’t necessarily stop people from gambling just because they had to pay it. (If it were a high tax like 75%, then could argue that it was coercive). 
· Motive to deter is different from motive to penalize (deter okay bc all taxes may deter)
· See NFIB v. Sebelius (Obamacare): Changes to both the private and public side (under spending clause) 
· On private side, going to try to get more people into insurance policies. So large employers must provide insurance to employees as benefit. And if you didn’t have an employer, you would have to get insurance for yourself either by getting a job, buy it on your own, go for Medicaid, or pay a penalty. 
· HELD: 
· Could be justified as tax
· the individual mandate’s penalty provision operates more like a tax imposed on those opting against purchasing coverage. Because the tax is assessed just like other taxes, codified like a tax, small enough amount where people can make a decision, scienter doesn’t matter, proportional (based on income), and collected by the IRS, the fact that Congress calls it a penalty is irrelevant.
· Could not be justified as commerce
· Thing regulated must be activity, not inactivity (cannot compel individuals to engage in commercial activity) 
· Could not be justified under N&P
· only gives Congress the power to do things that are incidental to the valid exercise of some enumerated power

2. Spending Clause (in same section as taxing clause)
The Clause
Art. 1, §8, cl. 1:
· The Congress shall have the power to lay and collect taxes, duties, imposts and excises [for these reasons:]
· To pay the debts and
· [to] provide for the 
· Common defense and
· General welfare
· Of the United States 

Kickstarter
A. Court will not rule on the wisdom of Congress’s decisions to spend money.
B. Congress may impose conditions on state recipients of federal funds where: (Dole factors)
a. The spending program serves the general welfare
i. Courts defer on this (political judgment) 
b. The conditions are expressed unambiguously;
c. The conditions are related to the purpose of the federal spending program;
d. The conditions do not require the recipient to violate the constitution; and
e. The overall bargain is not coercive

Rules
· Generally, courts are deferential to spending programs.
· The only place courts will come in and say congress cannot spend money a certain way is if:
· Congress is tying strings on the recipient; particularly if the recipient is a state government. 
· Question is if the condition is acceptable. 
· Spending: Congress will give recipient $[x]..
· Condition: … if recipient agrees to do [y].
· Spending Clause vs. Commandeering
· We know that Congress can’t COMMANDEER the states – “each state must set their drinking age at 21” 
· But could Congress can say ‘if you want this money, you have to change your drinking age to 21?” Yes – has been upheld. 
· See South Dakota v. Dole: Congress said that States will get their funding for highways if they raise their drinking age to 21. Held: Valid use of Spending Clause 
· (1) Defer to Congress’s judgment that it serves general welfare; (2) law was passed and unambiguous (states were not surprised to know there was a condition); (3) minors were drinking and driving, and driving on highways was causing hazard so related to federal interest in promoting safe interstate highways; (4) did not cause recipient to violate Constitution; (5) Noncompliance only results in a loss of five percent of what states would otherwise receive. The potential loss is not so great as to force states to comply with federal standards.
· See NFIB v. Sebelius: On public side, expand Medicaid for people in poverty by making more people eligible with higher minimum benefits, and conditioned receipt of grants to states on expanding eligibility. HELD: Unconstitutional. Issues with (c) Condition was not related to purpose of program, which was for charity; condition was serving socialism (to provide universal health insurance), and (e) Package was coercive because they didn’t have a real choice - it was a very big amount of money that congress is offering now; and if they didn’t take the money, they will take away the OLD program too (if you take away the old program, really just forcing them to take the new program). 
· TAKEAWAY: 
· Dole: Not coercive because 5% is small amount that it leaves a choice 
· See Obamacare: Coercive when there is a huge amount of money at stake, and losing money that states have been accustomed too. 
· Coercive + condition unrelated to spending program = unconstitutional. 



3. Commerce Clause
The Clause: 
·  Article 1, §8, Cl. 3: “Congress shall have the power..
· To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”
· Allows a lot until court pulls back in Lopez (1995)

Kickstarter: 
· Congress has the power to regulate “commerce among the several states” in the following general scenarios:
A. Cross-border transactions
a. regulation of goods and services that cross-state borders. 
i. See Gibbons v. Ogden: power to “regulate commerce” include power to regulate movement of boats and movement of people
ii. See Reno v. Condon (Commandeering case): Fed. statute that state department of motor vehicles may not knowingly disclose information about individuals gathered during the licensing process. Within commerce clause because personal information collected from individuals by DMVs is an article of commerce. The information is sold interstate to various private entities both within and outside South Carolina
iii. See hipolite egg: restriction on interstate shipment of rotten eggs
iv. See Champion v. Ames: restriction on interstate shipment of lottery tickets
v. See Hoke: restriction on interstate shipment of prostitutes
B. Infrastructure for cross-border transaction 
a. Government cannot regulate border crossing without also regulating the infrastructure allowing the border crossing to happen - even if the infrastructure is inside the state, it is there in significant part to facilitate cross-border transactions
i. See Gibbons v. Ogden: for federal government to ensure passenger steamship traffic between NJ and NY requires the federal government to control in state harbots that service interstate oats 
ii. Telephone and telegraph wires
C. In-state activity with substantial effect on interstate commerce 
a. Frequently described as arising directly from the Commerce Clause, but it may also be viewed as a use of the Necessary and Proper Clause to execute goals of the Commerce clause 
b. Not limited to in-state activity with “direct” effects on interstate transactions
c. Consider economic reality, including connections between local and interstate activity
d. Congressional motive to achieve purposes other than pure interstate economics is not a barrier (Darby, Heart of Atlanta Motel)
e. Aggregate the impact of similarly-situated individuals on overall supply and demand of a commodity with an interstate market (Filburn)
f. Ordinary criminal behavior that is not “economic” or “commercial” in nature should not be aggregated (Lopez, Morrison)
g. Note: if you want to do something affirmative with CC, hook to N&P (send abortion pills to the state)

Rules:
A. ACTIVITY RULE: The thing regulated must be “activity,” not inactivity” 
a. See Obamacare
B. ECONOMIC RULE: Ordinary criminal behavior that is not “economic” or “commercial” in nature should not be aggregated (Lopez, Morrison)
a. REPHRASED: There must be a link between the activity regulated and interstate commerce that is not attenuated (lessened or weakened).
b. Lopez v. U.S. (1995): Law that makes it a crime to knowingly possess a firearm at a place the individual knows, or has reason to know, is a school zone (within 1,000 feet of school property). HELD: doesn’t substantially affect interstate commerce. ANALYSIS: Government argues that this affects sale of guns – reduces gun possession around schools and thus reduces sale of guns. If schools get dangerous because too many guns, it has ripple effects of people choosing to cross borders into new locations with safer schools. Fear of guns will impact education, won’t get jobs, and no money to purchase X that crosses the border. BUT, possession of a gun in a school zone is not an economic activity that might through repetition elsewhere have a substantial effect on interstate commerce. Even if we aggregate this, the activity is not going to have a substantial effect on interstate commerce.  DISSENT: this revives Lochner era 
i. Problems w/ statute as summarized in Morrison
1. It regulates a type of conduct (possession) that is not itself commercial
2. No express “jurisdictional element” (or “nexus” language) in statute (doesn’t say anything about interstate commerce in the statute)
3. No express Congressional findings describing a nexus 
4. Link between regulated activity and interstate commerce is “attenuated.”
ii. Post- Lopez statute: Federal crime “for any individual knowingly to possess a firearm that has moved in or that otherwise affects interstate or foreign commerce at a place that the individual knows, or has reasonable cause to believe, is a school zone.”
1. Now express language (#2), but writing a nexus doesn’t make it
2. Possession is not buying, selling, manufacturing, or failure to serve
c. U.S. v. Morrison (2000): Federal statute (Violence Against Women Act) regulates crimes of violence motivated by gender. Provision at issue: of you are a victim, you have the option of going to fed court HELD: Doesn’t substantially affect interstate commerce. ANALYSIS: Congress had BETTER set of evidence showing connection to something financial (than in Lopez) - millions of women seek medical assistance (demand for emergency room and rape kits), 75% of women don’t go to movies alone after dark, some victims go homeless and quit their jobs. BUT, congress says it’s not enough. Congress says they agree that in the aggregate it effects interstate commerce, but it’s not enough when it comes to non-economic, violent criminal conduct (value-based judgement rather than empirical. Slippery slope fear of Congress regulating local activity)
i. Responses to how majority handles the evidence:
1. Congress’s findings didn’t directly address the question (show violence is prevalent, but don’t make connection to interstate commerce)
2. Regulated activity has to be commercial
ii. NOTE: Are there criminal conduct that government can regulate under the commerce clause? YES. Economic criminal conduct that crosses state lines– ex. Marijuana, wire fraud, mail fraud. 
iii. Would have to target state action to make this an EP case. “state court judges are incorrectly applying federal law, and here’s a fed law that requires them to consider these three factors”
iv. On test, should ask if it looks like Morrison, or if it looks like heart of ATL
C. EXCEPTION: Congress can regulate purely intrastate activity that is not itself ‘commercial,’ in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity. Consider economic reality
a. See Gonzalez v. Raich: California law allowed use of marijuana for medical purposes. Federal law said illegal to sell, purchase and possession weed. P both grew marijuana to use for medical issues. Federal agents seized their plants. Ps sued saying that it was invalid use of commerce power. HELD: Valid use of commerce clause even though local activity. activity of growing marijuana for home use can be seen rationally as having a substantial effect on interstate commerce because there is an established, albeit illegal, interstate market for marijuana. P is comparable to the homegrown wheat in Wickard (growing plant more than government wants you to). P’s addition of homegrown marijuana to the national scheme, when taken in the aggregate with others similarly situated, has a significant effect on Congress’s ability to eliminate the national illegal marijuana market.
D. NO PER SE LOCAL ACTIVITY RULE: No conduct is per se local; consider whether the practical effects are substantial. 
a. See NLRB v. Jones & Laughlin Steel:(Large conglomerate - nationwide concern) 
b. See US v. Darby:(Even small business can have substantial) 
c. See Heart of Atlanta Motel: upholding law forbidding discrimination in places of public accommodation located inside states. 
d. OVERRULED: Certain conduct is per se local. Selling is commerce; manufacturing is not commerce. 
i. See USA v. E.C. Knight: Not commerce until the point it actually crosses state lines. 
E. MOTIVES RULE: Congressional motive to achieve purposes other than pure interstate economics is not a barrier 
a. REPHRASED: Does not matter if Congress chose to regulate interstate commerce with the motive of affecting in-state conditions. Only question is if the law regulates interstate commerce in one of the three ways, regardless of Congress’ underlying motives.
i. See US v. Darby: 
ii.  See Heart of Atlanta Motel 
iii. See Carolene Products:Act 
iv. OVERRULED: Even if law takes form of regulating what passes the border, it is not constitutional under commerce clause if the motives and effects of doing so are to regulate in-state activity. See Hammer v. Dagenhart 
F. DIRECT / INDIRECT RULE: Congress may regulate things that have an “indirect” effect on interstate transactions if the effect is substantial.
a. REPHRASED: Federal law regulating commerce may have significant effects on wholly in-state commerce. 
i. See Gibbons v. Ogden: upholding law requiring NY to accept federally licensed ships into its harbors notwithstanding state law. Directly impacted what happened wholly in-state. 
G. AGGREGATION RULE: In-state activities with a small effect on interstate commerce may be federally regulated if, in the aggregate, they would affect national supply or demand for goods that regularly travel in interstate commerce 
i. See Wickard v. Filburn:Fed. regulation that limits the amount of wheat that farmers can grow. Filburn grows extra wheat for personal use. Individual effect on interstate commerce is that Filburn decreases the amount of wheat purchased in the market and negatively impacts the price of wheat grown for interstate commerce. When taken together with all similarly situated farmers, Filburn’s activity has a substantial economic effect. 
H. AGGREGATION + RESTAURANT RULE: Restaurant affects commerce if 
a.  “it serves or offers to serve interstate travelers 
b. or a substantial portion of the food which it serves has moved in commerce” 
i. See Katzenbach v. McClung: Restaurant allowed white customers to eat in the store, but blacks could only get take out from counter facing the street. Owner sought to invalidate laws prohibiting racial discrimination in restaurant so he could continue working like this. Owner purchased around $70K of meat from out-of-state. HELD: Gov. may regulate restaurant because, when aggregated, discrimination at restaurants affect interstate commerce. The fewer customers a restaurant enjoys, the less food it sells and consequently the less it buys. Also affect interstate travel; prevents blacks from buying food when traveling so may discourage travel, and deterred professionals from moving to areas with establishments that discrimination. 
I.   POLICE POWER RULE: Tenth amendment does not limit federal enumerated power, 
i. Carolene Products: Act made it unlawful for person to manufacture filled milk within the states, or ship or deliver it in interstate commerce. Just because it was about health and within police powers, didn’t mean that federal commerce power couldn’t encompass it as well. 
 
TAKEAWAY: Irrelevant factors in considering if Congress’s commerce clause power extends to something..
1.    Congress has motive to create in-state effects
2.    Federal statute has in-state consequences
3.    Federal statute resembles laws enacted under state police power
1.    If the federal regulation resembles something States would do with police power, that’s fine. The 10th amendment does not limit federal power. 

4. Necessary and Proper Clause (broad authority)
The Clause
· Art. I, §8, cl. 18: “Congress shall have the power… to make all laws which 
· shall be necessary and proper for carrying into execution 
· The foregoing powers; and
· All other powers vested by this Constitution 
· In the government of the United States or
· In any department or officer thereof.”

Kickstarter
A. Identify a power of the federal government.
a. “Foregoing powers” From Art. I, §8
i. Powers listed in clauses 1 through 17
b. “Other powers” vested in Congress
i. Powers of congress found in the Constitution but not in Art. I, §8
ii. Does not include unenumerated powers → there must be at least some text to indicate the power is within the Constitution’s design 
c. “Other powers” vested in federal departments and officers
i. Ex. “judicial power”, “executive power” 
→ congress can decide what constitutes personal jurisdiction as way of enforcing its judiciary power. 
B. Determine if the means chosen by the statute are “rationally related” to the implementation of that power
a. Substantial deference to the legislature - if a reasonable legislature could believe, without being irrational, that the chosen means serve the ends, then the connection is sufficient
i. “Employing any means calculated to produce the end, and not as being confined to those single means, without which the end would be entirely unattainable”
b. Laws need not be indispensable or inevitable to be “necessary and proper” but can be “convenient” or “useful” methods for achieving a legitimate goal

Rules
· General Idea: Constitution enumerates goals, and Congress may, within reason, choose the means to pursue those goals. 
· To be authorized under this clause, a law must serve suitable ends through suitable means
· Suitable ends: enumerated ends - enactment of laws for carrying into execution powers indicated elsewhere in the Constitution 
· Degree of relationship: statute must only constitute a means that is rationally related to the implementation of a constitutionally enumerated power 
· US v. Comstock: A federal law allows a district court to civilly detain a mentally ill, sexually dangerous federal prisoner beyond the end of her sentence upon a showing by clear and convincing evidence that the inmate (1) “‘engaged or attempted to engage in sexually violent conduct or child molestation,” (2) currently “suffers from a serious mental illness, abnormality, or disorder,” and (3) is “sexually dangerous to others” as a result of the illness. 18 U.S.C. § 4248. The statute guarantees the inmate an attorney, a hearing, and other procedural protections. The inmates had pleaded guilty to crimes involving child pornography and sexual abuse of a minor.
· This possession is different than Morrison because the gun is local (could have been purchased right here), but child porn travels more 
· HELD: Yes, authority under N&P.  Enumerated power: Commerce clause - there is a demand for child porn that impacts it crossing state lines (black market for them). Criminalizing mere possession (that is not commercial) because there is an active market for them and so it is part of the supply and demand. Means is rationally related - in order to ensure the enforcement of federal criminal laws in furtherance of its enumerated powers, congress can cause prisons to be erected at any place. We need to have civil commitment of these people because they are dangerous, and if we let them out, there would be no purpose of having a bureau of prisons for people who commit federal crimes. 
· See McCulloch v. Maryland: collecting taxes, borrowing money, regulating commerce, declaring and conducting a war
· Ex. Federal Mail Theft Statutes - Where does the power to imprison come from?
· Congress has the power to establish post offices (a “foregoing power”). Though criminalizing mail theft is not an enumerated power, it is necessary and proper for carrying out the power to establish post offices. If we want a post office, we want people to be stealing from it. To not have people steal, we need to back it up with prosecutors and consequences. 

Separation of Powers
C. Limits on Federal Government: Separation of Powers
Basics:
· Within each level of government, there’s separation of powers
· Federal separation is controlled by US Constitution
· State separation is controlled by state constitution
· General idea: 3 main functions that are distinct enough so should be handled by different people
· Legislative: select policies
· Executive: enforce policies
· Judicial: resolve disputes
· Issue: allowing different branches that were elected separately from each other, then there’s potential for conflict.
· Checks and balances: only have this when two branches have an opportunity to participate in the process, 
· Checks and balances means there’s a CONFLICT. But its built-in conflict that they want. 
· Idea is if there’s friction, then government has less opportunity to be tyrannical (more room for disagreement means accomplishing less, and accomplishing less means fewer bad things) 

Vesting Clauses: 
In the US constitution
· Art. 1, §1: Legislative power
· All legislative powers herein granted 
· Shall be vested in a Congress of the US,
· Which shall consist of a Senate and House of Representatives
· Art. II, §1: Executive power
· The executive power
· Shall be vested in a President of the United States of America
· Art. III, §1: Judicial Power
· The judicial power of the US
· Shall be vested in one supreme court
· And in such inferior courts as the congress may from time to time ordain and establish
Issue: Constitution doesn’t tell us much about what defines these powers. 
· Exclusive power (congress- setting rules, declaring war) vs. concurrent power (passing laws)

Kickstarter: 
Use when: One branch of government takes action beyond its authority. 
Note: no precise legal rule; more of a general standard. 

A. TEXT: Does the constitution’s text explicitly or impliedly assign this function exclusively to a single branch?
a. Usually only sets the backdrop because text is not always sufficiently defined, and an action could be interpreted to fall under multiple branches’ powers. Thus, becomes necessary to go beyond the text. 
b. Argue that if power is granted to one branch, likely that not going to be for the other branch. 
i. Ex. Art. I, §8 says “Congress has power to declare war. Is there role for the judges in this? Judicial power does not usually include declaring war, and since that power is given elsewhere, pretty confident judges don’t have power to declare war. 
B. STRUCTURE: Would it be inconsistent with the Constitution’s structure to uphold the branch’s action? Consider, among other things:
a. Arrogation of Power: Is a branch seeking to act outside its usual areas of responsibility? (“I’m taking that for me”)
i. Where text controls, easy to detect arrogation. More difficult where text is silent or ambiguous. 
b. Interference with Another Branch: Will the challenged action of one branch interfere with the ability of other branches to act in their usual areas of responsibility?
i. May act in usual areas of responsibility, but in ways that hinder other branches in their usual areas of responsibility. 
ii. Ex. judicial branch issues subpoena (within its powers) but its directed to President, so it had potential to hinder his autonomous exercise of executive powers. 
c. Institutional Competence: Does one branch have a greater institutional competence for this type of action? Which branch can most effectively perform the contested function?
i. Ex. Policy question involving choosing tax rate or speed limit. Ideal for legislature that consists of many members representing different regions  (thus bring competing views) and they must deliberate to reach an agreement acceptable to a majority. Not suited for judges because they are supposed to interpret laws through legal reasoning, not big arbitrary numbers. Not suited for the President because he is a single person with no guarantee that he will consider competing interest or carefully deliberate on the correct result. 
C. OTHER METHODS: consider other methods of constitutional reasoning, including precedent, history, consequences and values 
a. Consequences: for constitutional structure (rather than the consequences flowing from the immediate decisions) 
b. Values: emphasize values related to structure; for many justices, SOP is itself an independent constitutional value 

Tensions Between Judicial and Legislative Branches: 
· When judicial branch and congress are in dispute (determining if law is constitutional), then it’s a separation of powers conversation determining if the court should be intruding. 
· During Lochner era, there was criticism that courts had too much power 

Tensions Between Legislative and Executive Branches
· When legislative and executive branch are in conflict, resolved by a neutral judicial branch. 
· How can Congress pass laws governing the president? (Ex. Freedom of information act - saying executive branch agencies must turn over certain documents when requested by member of the public)
· Arti. II, §3: President shall take care that the laws be faithfully executed. 
· Necessary and proper clause → Congress can make laws to carry into execution “power vested by the Constitution in any department or officer thereof”
· Good rule to allow Congress to do this? Yes - we like the idea that Congress will be talking, negotiating, using reason and compromise, and potentially more in touch with people than the president. 

· Some powers are exclusively congress, some powers are exclusively presidential (executive) and some are concurrent. 
· President’s power: must stem either from an act of Congress or from the Constitution itself. 
· President will argue that there are implied powers from the aggregate of his powers - “executive power” is not limited to the specific tasks in Art. II - but rather is anything “executive” in nature, even if not enumerated. 
· But has potential to conflict with Congress if it wishes to pursue its power under the Necessary and Proper Clause to make laws addressing how the executive branch is to function. 
· What happens when there is conflict?
· If the aims of Congress and President diverge, look to two questions: 
· Does the Constitution exclusively assigned to one branch, or concurrent? 
· How has the President’s actions differ from policies adopted by congress?
· Questions combined using Theory below
· Zone 1: President acts consistently with / “pursuant to” statute
· Zone 2: President acts when congress is silent
· Zone 3: President acts contrary to statute 
· Q: if this is an act that’s contrary to the statute 
· Justice Jackson’s Theory of Presidential Power - reference chart 
· Constitution’s Assignment of Power Exclusively Legislature 
· Zone 1: No SOP issue
· Zone 2: Congress wins. 
· Zone 3: Congress wins. 
· Constitution’s Assignment of Power Exclusively Concurrent or Unclear
· Zone 1: No SOP issue.
· “Presidential power is at its maximum”
· Because power that president possesses plus all that Congress can delegate 
· Zone 2: Case by case; depends on facts.
· “Ad hoc Twilight zone”
· Zone 3: Congress wins. 
· “Presidential power at its lowest ebb”
· Because President can only rely upon his own constitutional power minus any constitutional powers of Congress over the matter
· Presidential claim to power scrutinized with caution because it puts balance of constitution at stake 
· President wins only if the power is exclusively executive 
· Constitution’s Assignment of Power Exclusively Executive 
· Zone 1: no SOP issue
· Zone 2: President usually wins; Congress defers. 
· Zone 3: President wins 
· See Youngstown and Tube Co (1952) (Steel Seizure Case) (Zone 3) (Arrogation)
· FACTS: 
· EO: Secretary of Commerce is hereby authorized and directed to take possession of all or such of the [steel factories] as he may deem necessary in the interests of national defense; and to operate or to arrange for the operation thereof
· Steel mill argument: executive order is lawmaking which is for the government and not the president
· Government: order was made on findings of President that his action was necessary to avert a national catastrophe which would inevitably result from a stoppage of steel production, and he was meeting the emergency by acting within the aggregate of his constitutional power as the nation's chief executive and commander in chief
· Taft-Hartley Act (1947), Selective Service Act Amendments (1948), Defense Production Act (1951)
· If these are exclusive methods for seizures, zone 3. If non- exclusive, zone 2
· ANALYSIS: No statute by Congress giving him power; actually acting inconsistently with what Congress wanted because they refused to adopt similar amendment in the past. Constitution does not delegate power to one particular branch. So, President's power must be in constitution. 
· Executive power vesting clause inapplicable: Powers in constitution are to be read broadly within reasonable realm. Doesn’t make sense for executive power to be unlimited because then it wouldn’t make sense why framers added specific items, including trifling ones. 
· Commander in chief clause inapplicable because power is granted to congress to raise and support armies so the executive order here is not necessary for commander in chief functions. 
· Take Care Clause: “he shall take care that the laws be faithfully executed”
· Inherent (emergency) power: no specific text
· HELD: Not in his executive power. Congress wins. 
· RULE: President’s power to act must come either from the Constitution or act of Congress. 
· RULE: No Inherent Emergency Power in the President
· No textual support for that. No express provision by framers for exercise of extraordinary authority because of a crisis – cannot rightfully amend their work 
· Clark concurrence: there is an emergency power, but it wasn’t valid here (maybe president just wanted to get involved in steel worker’s labor dispute)
· See Zivotofsky v. Kerry (2014), Zivotofsky II (2015) (Zone 3): Passports place of birth should indicate the country having present sovereignty over the actual area birth. US doesn’t recognize sovereign over Jerusalem, so passport says Jerusalem even though parents want it to say Israel. Congress act trying to override state department’s Foreign Affairs Manualto allow citizens to write Israel if born in Jerusalem. Court is resolving dispute about power:
· ISSUE: whether the president has exclusive power to grant formal recognition to a foreign sovereign?
· TEXT: Constitution doesn’t use term “recognition” but Reception Clause gives him the power to receive ambassadors - logically infers that he has power to recognize other nations, which infers power to recognize territorial claims, which infers power to control statements in US passports that might imply that President has recognized a territorial claim of a foreign government. 
· Counter would be if Congress found an enumerated power and use the necessary and proper clause 
· STRUCTURE: 
· Arrogation: congress was arrogating powers to itself when deciding how to receive ambassadors. 
· President has power to make treaties, nominate and appoint ambassadors, etc. with consent of the senate. Thus, structurally, President can affect recognition on his own initiative. Congress, by contrast, has no constitutional power that would enable it to initiate diplomatic relations. 
· Interference: congress was interfering with president, who gets to decide which countries to recognize. 
· No power vested in Congress, and need single policy regarding foreign governments - need to know before entering diplomatic relations whether their ambassadors will be received.
· Competence: President better suited because capable of engaging in delicate contracts that may lead to recognition. 
· HOLDING: Exclusive to President. Congressional statute infringes on the president’s power to recognize foreign states and nations. Therefore, Zivotofsky may only list Jerusalem as his place of birth.

Tensions Between Judiciary and Executive Branches
· ISSUES WITH INTERFERENCE: when courts are doing what they normally do and what they have competence to do (subpoena, presiding over civil suits etc.), it may sometimes make it more difficult or impossible for president to do the things he has power to do. 
· No Arrogation or Competence issue, only interference 
· RE: Executive privilege against Testifying (witness in a criminal case): 
· allows an executive branch officer to keep secret some or all internal advice and deliberations that are exchanged privately by the officer and close advisors when reaching executive decisions. 
· Enumerated power given to Congress to issue subpoena: necessary and proper clause 
· Two reasons that we think it might actually be harder for a President to resist a congressional subpoena as opposed to a court issued subpoena
· Congress is clearly using an enumerated power
· Common law recognized that there might be some immunity from judicial process which includes court issued subpoenas 
· Arguments for no privilege: 
· No one is above the law, want full investigations of crim cases, if congress wants Exec P then they should legislate, political motivated subpoenas 
· Arguments for privilege:
· Need it to function. Don’t want judicial line drawing
· RULE: There is some (qualified) protection. President enjoys immunity when asserting the privilege on military, diplomatic, or sensitive national security secrets, but no immunity simply for a general claim for confidentiality. QUALIFIED PRIVILEDGE 
· Why? (1) absolute immunity sounds like president is above the law, (2) Interference: need only some immunity because absolute immunity would interfere with functions of the court - in designing the structure of government and allocating power among branches, framers sought to provide a comprehensive system. So SOP not intended to operate with absolute independent, (3) but still need some protection because it is essential to job as president. Need to explain privilege on ground that they are military or diplomatic secret. 
· Weighing: look at value of the privilege (more than just need for confidentiality) v. the value of the testimony. NO presump. of no privilege bc puts burden on pres
· See US v. Nixon: President Nixon (defendant) was named as a co-conspirator in various charges including conspiracy to defraud the United States. The United States District Court subpoenaed various tapes and documents relating to specific meetings in which Nixon was a participant. Nixon filed a formal claim of privilege and a motion to quash the subpoenas. HELD: No immunity here because President Nixon does not base his claim of privilege on military, diplomatic, or sensitive national security secrets. The President’s claim is of a generalized presidential privilege of confidentiality. (In class didn’t really go into the specifics of what was included in the privilege) 

· RE: Immunity from Civil Damages Actions for conduct in office (defendant in a civil case)
· RULE: Under Fitzgerald, President or former President “is entitled to absolute immunity from damages liability predicated on his official acts.”
· Why? (1) President’s job is prone to making enemies, so he would be getting sued a lot, (2) lawsuits severely detract time better spent performing presidential duties and serving people (chill effect if afraid of lawsuits), (3) Privacy concern - need privacy to make decisions and being sued opens up subpoenas to reveal private information, (4) interference with duties because president make be concerned when making decisions on who is more likely to sue if things go bad, or who will seek more damages.
· Argument against concern that this makes president “above the law” - President is still highly scrutinized by the press and subject to the threat of impeachment by Congress for misconduct. Finally, the President has incentives to avoid misconduct, such as seeking reelection, maintaining the prestige and influence of his office, and traditional concerns for his historical stature.
· What are official acts? Those undertaken
· In the discharge of the duties of his office
· Within the outer perimeter of his authority 
· TAKEAWAY: Immunity doesn’t attach to the president, but rather the act. If you can identify things that President is doing that is not related to their duties in office, can sue. See below. 
· Problems: the president does so much, what’s within his official power?
· See Nixon v. Fitzgerald: P, management analyst with Department of air force got fired through department reorganization and reduction. Before getting fired, P testified negatively about air force to Congress and claimed his supervisors were upset. Claims he was fired in retaliation. President Nixon then publicly claimed responsibility for firing P. P sues Nixon for retaliation. HELD: Absolute immunity. 
· Dissent: immunity shouldn’t apply to every action taken in the course of presidential duties 
· Burger concurrence: this is Constitutionally grounded (cong. Can’t alter)
· RE: Immunity from Civil Damages Actions while in office, for conduct out of office 
· RULE: No protection. Under Jones, “the federal courts have power to determine the legality of [the President’s] unofficial conduct.”
· Why? Purpose of providing immunity so that officials can perform full range of their official capacities without threat of litigation – do not transform for conduct outside scope of “official” capacity (includes unofficial conduct and conduct prior to taking official role. 
· Re: Stay (stop the clock for certain things, and president can be sued for it once they are not president again) 
· Con
· Evidence could become stale
· Justice delayed is justice denied 
· Impression that President is above the law
· Pro
· Having to defend against a civil suit takes time away from presidential duties
· Increases politically motivated nuisance suits 
· See Clinton v. Jones (1997): Jones alleged that before President Bill Clinton was elected to the office of President of the United States, he made “abhorrent” sexual advances toward her which she “vehemently” rejected. After Clinton was elected President, Jones stated he defamed her personally to a reporter and called her a “liar.” Jones brought state law claims against Clinton for defamation and intentional infliction of emotional distress. HELD: No immunity or stay for Clinton, because acts occurred before he was president and therefore was not “official” conduct
· Reasons stay by trial court was improper 
· Delay was bad for the plaintiff 
· Premature- should have waited to see how discovery progressed
· President needs to make a precise showing of why they need a stay (not general arguments)
· Leaves room to grant stays in future cases

OBAMACARE MASTERCLASS (courts v. congress)
Enumerated powers relevant here:
Commerce
Necessary & Proper
Taxing
Spending

Structural Limits:
Federalism 
Separation of Powers
Supremacy (not relevant here because this concerns Constitutionality of a federal law)

· NFIB v. Sebelius (Obamacare): Changes to both the private and public side (under spending clause) 
· One: Individual mandate. If you don’t have an employer, you would have to get insurance for yourself either by getting a job, buy it on your own, go for Medicaid, or pay a penalty/ tax.
· Characterization:
· As a requirement: ‘individuals must obtain insurance” – commerce clause(or N&P)
· As a tax: “individuals must pay a tax if they do not obtain insurance”- taxing clause 
· Two: expansion of Medicaid (public). States have to accept in order to get federal funds
· Three: Employer mandate. Big employers have to obtain healthcare coverage for employees. Source of power: commerce clause (as well as with regulating insurance companies in general)
· ISSUE: Individual mandate a penalty or a tax?
· HELD re individual mandate, tax: 
· Could be justified as tax
· Tax review
· A. Courts will not rule on the wisdom of 
· Congress’s decision to impose a tax, or 
· the chosen tax rate.
· B. To be a “tax,” a law requiring payments to the federal government must:
· 1. raise “some revenue;” and
· 2. not be a penalty or punishment.
· Deterrent effect not a factor
· Reasoning: the individual mandate’s penalty provision operates more like a tax imposed on those opting against purchasing coverage. Because the tax is assessed just like other taxes, codified like a tax, small enough amount where people can make a decision (less than the cost of a premium), scienter doesn’t matter, proportional (based on income), and collected by the IRS, the fact that Congress calls it a penalty is irrelevant.
· Dissent says it’s a penalty
· Not valid under commerce clause 
· CC Review:
· Congress has power to regulate “commerce among the several states” in the following general scenarios:
· A. Cross-border transactions
· B. Infrastructure for cross-border transactions
· C. In-state activity that affects interstate commerce
· Textual argument: commerce must independently exist before it may be regulated
· Thing regulated must be activity, not inactivity (cannot compel individuals to engage in commercial activity) 
· Could not be justified under N&P
· only gives Congress the power to do things that are rationally related to the valid exercise of some enumerated power (restrictive reading)
· Ginsberg dissent: says enumerated power IS CC, because you can regulate insurance industry under the CC (ends). Means= keep insurance industry viable through individual mandate 
· Note: after this case, admin puts tax at zero. Challenge to the individual mandate if it’s no longer a tax. Courts dismisses as standing issue. 
· ISSUE: Is the Medicaid expansion Constitutional?
· HELD: Unconstitutional under spending clause. Issue with the threat 
· Spending clause review:
· Congress may impose conditions on state recipients of federal funds where:
· A. The spending program serves the general welfare; (courts will defer)
· B. The conditions are expressed unambiguously;
· C. The conditions are related to the purpose of the federal spending program;
· D. The conditions do not require the recipient to violate the Constitution; and
· E. The overall bargain is not coercive.
· Dole: Not coercive because 5% is small amount that it leaves a choice 
· Here, Issues with (c) Condition was not related to purpose of program, which was for charity; condition was serving socialism (to provide universal health insurance), and (e) Package was coercive because they didn’t have a real choice - it was a very big amount of money that congress is offering now (10-20% of state budget); and if they didn’t take the money, they will take away the OLD program too (if you take away the old program, really just forcing them to take the new program).
· Structural Issues
· Federalism
· Concern is with state power in general
· Note: states could pass laws that look like this if there is no preemptive federal law
· Separation of Powers
· Concerned about judicial activism- we owe congress deference 
· Note: Medicare for all would be acceptable under taxing and spending. Everybody pays taxes, and in exchange, you get healthcare paid for (have it- Medicare and VA)

Part III: Individual Rights
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Equal Protection (Equality)
A. Equality Rights: Equal Protection Clause
The Clause: 
· 14th amendment
· States may not: 
· Deny equal protection of the laws (to any person within its jx / even noncitizens)
· 5th amendment: (Federal)
· Equal Protection is incorporated into the meaning of “liberty” in 5thAm.
· RULE: If court opinion says states can’t do x because equal protection clause (under 14thamendment), that also means federal government can’t do it either (under 5thamendment)

General:
· Some inequality is acceptable, while some is unacceptable (invidious). 
· Things that are alike (similarly situated) must be treated alike.
· Things that are different may be treated differently.
· Question is, who do we consider similarly situated? 
· Tinker: Issue: do students in public schools have the right to wear armbands as a method of protesting the war? 


Kickstarter: 
Use when: Government treats similarly situated people differently → creates two or more groups, or classes of people: those who do (and do not) suffer from a government-imposed burden, or those who do and do not enjoy a government bestowed benefit 
IF FED CASE start by saying equal protection is incorporated into the idea of liberty in the 5th amendment due process clause 
A. Identify the inequality - determine level of scrutiny based on one, both or neither prong
a. Fundamental Rights prong: WHAT burden or benefit does the law distribute unequally?
i. If law unequally distributes a fundamental right, apply strict scrutiny 
ii. If law unequally distributes a non-fundamental right, apply deferential. RB. 
b. Suspect Classification prong: WHO is affected by the law’s classification? 
i. Do disparate impact/ treatment first 
ii. If law divides people on disfavored classification, apply strict scrutiny
iii. If law divides people on non-important classification, apply deferential
B. Select the proper level of scrutiny for the type of inequality.
C. Apply the scrutiny.
a. Ends: Government interest
b. Means: Tailoring 
i. Strict: Compelling and Narrowly tailored
ii. Intermediate: important and substantial relationship
iii. Ration: Legitimate and reasonable

If the law is under-inclusive, we didn’t include the whole problem. If it is over-inclusive, we were broad
· Crim, we rather have over-inclusive
· This isn’t really a problem with rational basis 
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State Action
Who is doing the classification? 
· State Action Requirement: 
· Only action by State government will violate rights found in amend. 14 §1. 
· Constitution is law that governs government. For this particular one, only limited to STATE government action.
· NOTE: 14th amendment only refers to states, so why does it apply to federal government? Because it was incorporated into 5th amendment “liberty” language 
· See Bolling v. Sharp: Issue was if DC had to follow Brown v. Board, which ruled based on 14thamendment. HELD: YES - D.C. under federal jurisdiction so using 5th amendment. Equal protection is incorporated into the meaning of “liberty” in 5th amendment because it’s a fundamental right

WHO are suspect classifications? (suspect classifications prong)
The law classifies on the basis of _____”
· Classifications based on:
1. Race
a. See Strauder: State law mandating all-white jury held to be unconstitutional. Depriving blacks of right to serve on jury. Not fundamental right but suspect classification because brands them as inferior, furthering racial prejudice, and impeding their access to equal justice. 
b. See Loving: Banning interracial marriage 
2. National Origin
a. See Korematsu: Korematsu refused to comply with exclusion order preventing all Japanese from living in San Francisco and an assembly order directing Japanese to report to center to transfer to internment camp. Suspect classification requiring heightened scrutiny. 
· Also, classification is arguably suspect based on the following factors:
1. Conduct v. status: suspect classification if based on status beyond person’s control 
a. Legal classification should target what you do rather than who you are
b. Hard to change
2. History of subordination
3. Political powerlessness: Prejudice can lock a group out of the connections that would allow its voice to be heard politically. 
a. Strict scrutiny appropriate response for laws that reflect defects pushing minorities out of the political process - constitution relies on political process of democracy to correct bad laws
b. When dealing with discrimination, because of discriminatory attitudes and biases, when we say “go talk to the legislature”, it might not work, so they need special protection
4. Visibility and Isolation: 
a. Discrete: separate and easily identifiable - readily visible characteristics may draw discriminatory responses compared to hidden characteristics 
b. Insular: separated from mainstream society, without access to people in power and thus their interests may not be in legislature’s mind
5. Stereotypes: laws that embody or perpetuate stereotypes 
6. Likelihood of Valid Justifications
7. Text, precedent, structure, history, consequences, values 

What are quasi-suspect classifications? 
· Quasi-suspect classifications get intermediate scrutiny (which is heightened scrutiny)
· Classifications based on:
1. Sex
a. See US v. Virginia
b. Note difference in Geduldig v. Aiello - can be viewed as classification based on pregnancy status. 
2. Birth outside marriage (“bastards”; “illegitimate”; “out of wedlock”) 
a. See Nguyen v. INS
b. See Sessions v. Morales-Santana

What are non-suspect classifications?
· Classifications based on:
1. Education
a. See Strauder Dicta: says that states not prohibited from discriminating based on education. 
2. Person’s business
a. See Carolene Products: Act made it unlawful for person to manufacture filled milk within the states, or ship or deliver it in interstate commerce. Argument that similar products were not regulated. Court held if the problem is that people are eating veg. oil instead of milk fat, its not unconstitutional to have an incomplete solution. So congress can say today is to ban filled milk, and tomorrow can be another step. This is not the type of inequality that we care about. 
3. Occupation
a. See Williamson v. Lee Optical: Law saying optometrists and opticians have to operate under different rules. Treated differently regarding their professional activities → not a kind of equality we care about. 
4. Wealth
a. See San Antonio School v. Rodriguez: wealth is not a suspect classification. If classifies based on poor, gets rational basis (assuming not a fundamental right). 
5. Residence:
a. See San Antonio School v. Rodriguez: no equal protection violation when quality of school varies based on residential location - suggests that where you live is not a suspect classification.
6. Intellectual Disabilities
a. See Cleburne of Cleburne v. Cleburne Living Center: Cleburne zoning ordinance says special use permit required for a hospital for the feebleminded, and no other kind of hospitals or social groups. City council denied special use permit. HELD: Requiring special permits based on disabilities, not suspect. Unconstitutional under rational basis. Difficult to determine the class, thus are not distinct or visible. Not politically powerlessness because they seem to have laws favorable for them. Likely to have valid justifications. Federal courts don’t like to interfere with zoning laws. Now protected by statute. 
7. Terminally-ill and not on life support
a. See Quill: Companion case to Glucksberg. Law classifying based on whether person is terminally ill and on life support. HELD: not suspect classification because not born into it. Though more like status, no history of subordination or isolated, etc. Rational reason for distinguishing because we differentiate between acts of omissions and acts of commission all the time. 
8. Age (statute created right that we have now- not Constitution)
a. City of Dallas v. Stanglin: dance halls only open to ppl of certain age. 
9. Firefighter height-based classification would probably pass rational basis 

WHAT burden or benefit does the law distribute unequally? (Fundamental right)
· Voting rights (scrutiny comes from note four on Carolene Products- need to use heightened scrutiny)
· 15A- right to vote based on race
· 19A- right to vote based on sex
· 24A- right to vote in fed elections not based on the ability to pay
· 26A- right to vote over 18 (age)
· Right to vote defined negatively
· THIS IS HEIGHTENED- NOTNECESARILY SS
· Harper v. Virginia Board of Elections (state law- no amendment)
· Disparate impact, poll tax
· Needs discriminatory purpose 
· Not race discrimination bc on its face
· Child custody (Palmore)

WHO is affected by the law’s classifications? (Suspect Classifications)
Where to search for the classification? 
· Disparate treatment vs. Disparate impact
· Facial Classifications (“Disparate Treatment”)
· “On its face, this law treats people differently on the basis of [sex].”
· “On its face, this law imposes disparate treatment on [women]”
· See Stauder v. West Virginia: No law may discriminate based on race. West Virginia law saying there will only be all white jury held invalid. State source of power: police power. But, equal protection rights limits that power. 
· Non-Facial Classifications (“Disparate Impact”)
· “In practice, this law impacts people differently on the basis of [sex].”
· “In practice, this law imposes disparate impact on [women].”
· See Yick Wo: Law that said prohibited operating commercial laundry without permit. Did not violate equal protections on its face, but invalid because violated equal protections in practice. 200 Chinese applicants denied, and only 1 White applicant denied (White applicants accepted were in similar conditions as the denied Chinese)
· How to determine which classification to analyze? 
· Only time it is worthwhile to have disparate impact conversation is when the trait at the end of the disparate impact is one that we would give heightened scrutiny to. 
· If disparate treatment → determine scrutiny based on the classification made
· If disparate impact on suspect class → look to government purpose (also needs discriminatory purpose)
· Determine if suspect or non-suspect classification (for purposes of judicial review) based on the classification they intended to make. 
· RULE:
· Disparate impact on suspect class + discriminatory purpose = strict scrutiny
· Disparate impact on suspect class + no discriminatory purpose = rational basis
· How do you know when there is a disparate impact?
· When impact is not tracking the population
· How to determine discriminatory purpose?
· Burden on Plaintiff to prove government action done BECAUSE OF not merely IN SPITE OF its adverse effects upon an identifiable group” See Feeny below 
· Non-exclusive list of factors considered evidence of discriminatory purpose (Arlington Heights list):
· CLEAR PATTERN OF IMPACT: clear pattern unexplainable on other grounds than race, emerges from the effect of the state action even when the government legislation appears neutral on its face 
· Rarely used; need impact as “stark” as Yick Wo - where all but one white applicant but no Chinese applicants received licenses
· But also recognize that the numbers in Feeny wasn’t good enough. 
· HISTORICAL BACKGROUND: where the jx has seen series of official actions taken for discriminatory purposes before 
· PROCEDURAL IRREGULARITIES: skipped procedures it usually takes, just for this one specific law. Ex: taking public comments usually
· SUBSTANTIVE IRREGULARITIES: saying law seems really different from all the other laws. The one law that they decide to pass that is different ALSO has one that has disparate impact on a community they’ve been dumping on for a. while.. Looks like discriminatory purpose. 
· LEGISLATIVE HISTORY: events giving rise to the law 
· When P demonstrates mixed legislative motives: Burden shifts to D to show that it would have made the decision despite the race motivating factor
· RULE: bad motives only matter when they impose disparate treatment of impact (because disparate treatment is per se proof of discriminatory purpose). 
· See Palmer v. Thompson: Mississippi operated racially segregated swimming pools, court order telling cities to desegregate. City closed its four white only and one black only swimming pool, with discriminatory purpose to not have interracial pools. But, order gave city a choice – operate racially integrated swimming pools or none at all. HELD: No EP violation because equal treatment and equal impact. 
· Example of no discriminatory purpose: 
·  See Washington v. Davis: only scores that are about 40 on the Test 21 test may be police officers. Not created by police department, was an existing test used for federal civil service (a different purpose), not validated for reliably measuring job performance, black applicants are less likely to get passing grade than white applicants (no exact number); possibly testing culture rather than how to be a good police officer. What is distributed unequally? Ability to be police officer. Not fundamental. On its face, law imposes disparate treatment on test score. In practice, the law imposes disparate impact based on race, but no showing that it was motivated by race because neutral on its faced and administered equally. Therefore, apply rational basis. HELD: did not violate EP. Legitimate government interest to get good officers. looking for communication abilities of employees, because job requires special ability communicate orally and in writing; may not be the perfect test but not crazy to think that it might get to the desired ends. 
· RULE: the mere instance of a disproportionate impact does not, without more, trigger strict scrutiny by the courts (want intent). 
· See Arlington Heights (factors): MHDC planned to build a racially integrated complex featuring nearly two hundred townhouse units marketed to low and moderate income tenants. The Village denied the permit request.  HELD: no discriminatory purpose. Black residents had greater need, but no “clear or stark” pattern. Consistent with other land use decisions. History revealed concern over property values in the nearby single-family neighborhood, which was viewed as a legitimate and non-racial motivation
· See Feeny: P Feeny challenged law giving preferences to veterans when hiring for state job. 98% veterans were male, and over 1/4 of population were veterans - women were disproportionately kept out of state employment by the law. Disparate impact on women. State knew that it was impacting men more than women based on stats (highly visible and known). HELD: no discriminatory purpose. EP guarantees equal laws, not equal results. Nothing to show that it was made to accomplish goal of keeping women out. Not enough to be aware of the disparate impact, but legislature has to be MOTIVATED by the impact. 
· Examples of discriminatory purpose:
· See Hunter v. Underwood: Provision of Alabama constitution that permanently denied the vote to any person convicted of a crime involving moral turpitude. After, more than 10 times as many black voters were banned. HELD: disparate impact and discriminatory purpose. All white constitutional convention was racist in its outlook, President said “to establish white supremacy in this states” 
· See Rogers v. Lodge: System for electing county commissioners, where the candidates supported by black voters had never held office. HELD: discriminatory purpose. Past patterns as proof of purpose, including the complete lack of black elected officials, long standing efforts to discourage black voter registration, exclusion of black voters form political party participation and widespread local discrimination with regard to education, employment and criminal justice 

Applying the Level of Scrutiny:
Strict Scrutiny (Heightened Scrutiny): 
· Strict Scrutiny: Government’s ends must be “compelling” (very strong) and its chosen means must be “narrowly tailored” to those ends (necessary - or close to it- as a way to accomplish the government’s ends)
· Government interests are compelling when: serves the goals of national security, crime control, and public health (Not Lev’s words)
· Means narrowly tailored: 
· No narrowly tailored if interests be served as well or better by a less discriminatory alternative
· See Korematsu: See facts above. Even where skeptical, court found law valid because there was a “pressing public necessity” to prevent espionage and sabotage considering it was war time and the Japanese had ancestral connection to “enemy” country. 
· Overinclusive and Under-inclusive often an issue to claim it is not narrowly tailored
· Palmore v. Sidoti: White family, had daughter. Parents divorced, mom remarried black man. Family court says the daughter will be placed with the father because she's a white kid and others will tease her if she’s in a mixed marriage. Classification on the basis of race, therefore strict scrutiny. Loss of custody= fundamental right. Also SS. State court judge action. HELD: violated equal protection. Compelling government interest to stop prejudices, but not narrowly tailored because in enforcing the court order, they too would be giving effect to the prejudices. 
· See Johnson v. California: Laws restricting blacks choice of cell mates to blacks, and Latinos choice of cell mates to Latinos. No fundamental right to choose cell mate, but race is suspect classification. Compelling government interest to prevent violence among racial gangs. Not narrowly tailored because we don’t know for sure that every inter racial bunk mates are going to lead to violence. No statistics to show that, and probably less discriminative alternatives (make an individualized determination based on interviews, backgrounds, etc.)
· Dicta says affirmative action gets strict scrutiny 
· Relies on Turner v. Safley which overturned the prison rule that limits inmates from marrying. Regulation of inmates is valid if it is reasonably related to legitimate penological interests. Applies deferential standard of review, but says there is a fundamental right to marry and regulation fails. Could view this as a prison safety case or a race case (ends)
· See Harper v. Virginia Board of Elections: fundamental right to vote. Carolene fn4- heightened scrutiny. Section 173 of the Virginia Constitution directed the General Assembly to levy an annual poll tax not exceeding $1.50 on every resident of the state twenty-one years of age or older. Law that if you can’t pay poll tax, you can’t vote. Just a method of raising revenue. Harper (plaintiff), a Virginia resident, brought suit against the Virginia State Board of Elections. Only fed election mentioned in BOR- could hurt plaintiffs because right to vote in state amendments is not mentioned, and states can set time and place of voting. HELD: Violated EP. While the right to vote in state elections is not expressly mentioned in the Constitution, such a right may be inferred from the First Amendment right of expression and should not be limited by a tax or fee. Imposing a monetary requirement on voting forecloses the ability to vote for less affluent citizens. Compelling government interest to raise revenue, but this is not narrowly tailored because why take away voting as a way to ensure people pay taxes, and the tax is such a small amount. (really think gov interest is to limit the vote to “good” citizens). Voting rights is heightened scrutiny!!

Intermediate Scrutiny: (Heightened Scrutiny): 
· More similar to strict scrutiny than rational basis. 
· Intermediate Scrutiny: Government’s purpose must be “important” and chosen means must have a “substantial relationship/ closely drawn” to those ends 
· Some cases hold that administrative convenience / money is not an important government interest ((Frontiero – which also involved insurance) 
· Example - See US v. Virginia (VMI): State university, modeled after military academy (but not actually military academy). Functioned as a real military academy, so limited it to men only (spartan surroundings, strict discipline and initiation rituals). Distributed ability to attend VMI unequally. Not fundamental right. But classification based on sex. Therefore, intermediate scrutiny. Government has to justify why we don’t let otherwise qualified women go to the university. HELD: violates EP. Government says they want to ensure diversity of educational approaches, including single-sex options. Court says this affords some benefit to students in theory, but we know that is not VMI’s REAL reason for doing it (if it was rational basis, they would have taken their word for it). Government also said they want to avoid destroying or diluting the “adversative” (tough) educational approach, held to be an important government interest. BUT, no substantial relationship because excluding women is not necessary to keep a university’s approach intact. Alt: have entrance based on physical fitness. The parallel women’s school is not equivalent 
· Hoyt v. Florida: is it discrimination to keep women from being on a jury? Decided under rational basis. Rational that we want women to stay home and care for the home. 
· Frontiero v. Richardson: Female in the air force. Her husband doesn’t get the same health insurance that a female spouse would get. She wins, but judges can’t agree on standard of review
· Craig v. Boren (1976): OK law says males 18-20 can’t buy 3.2 beer, but females can. Gives intermediate scrutiny (important/ substantial relationship)
· Geduldig v. Aiello: CA administered a disability insurance system that paid benefits to persons in private employment who were temporarily unable to work because of a disability not covered by workman’s compensation. Normal childbirth and pregnancy were not covered, but complications from pregnancy were. So female “disability” is carved out, while there was no exclusively male disabilities carved out (ie prostate). Maj says this is not sex-based; it’s pregnancy based. Not discriminatory, rational basis. Gov purpose: financially viable insurance program. Reasonable means: sure, maybe prices will go up if we have to care for women. Now, statute overrides this decision (title 7 pregnancy discrimination act)
· Nguyen: Classification: being born out of wedlock. Intermediate scrutiny. Born abroad, US citizen father, non-citizen father. Different requirements if citizen is father. HELD: Constitutional under 5th amendment due process clause (fed law). GOVERNMENT’S BURDEN:  Justify requirement that only male US citizen parents must (a) prove blood relationship; and (b) do parentage paperwork. Ends: 1) Ensure that the child really has a US citizen parent 2) Ensure that the child has an opportunity to develop genuine family ties to the US citizen parent. Maj says yes to both. Dissent says we’re not talking about the real motive. Means: giving deference to congress. Dissent: have to be better reasons for why this means is chosen. 
· Courts often defer to congress on immigration issues 
· Different from Morales because talking about connection between parent and child. Morales: connection between citizen and country (men & women similarly situated)
· Sessions v. Morales-Santana: Same statute as Nguyen. Father US citizen, mother not. Parents not married at birth. Father must be in be in US for period of time, which he wasn’t. GOVERNMENT’S BURDEN:  Justify requiring longer period of pre-birth residence for US citizen fathers. 5thA EP. Intermediate scrutiny (but Ginsberg calls it heightened scrutiny). Gender of qualifying parent. Ends: 1) Ensure that child’s citizen parent has strong connection to US 2) Prevent statelessness. HELD: Law violates 5A. Gov assumption buys into gender role stereotypes. Statelessness: is this even your real reason? Besides, this means doesn’t reduce statelessness at all. Underinclusive (would need mothers to have the same requirements. Equalizing down: make law harder for women- but court sends it back to congress to make a decision.  

Rational Basis: 
· Rational Basis: Government’s purpose does not have to be extraordinarily important, but merely “legitimate” (i.e., not illegitimate). Government’s chosen classification does not have to be the best of all possible alternatives, but merely a choice that is “reasonable” (i.e., not unreasonable or irrational)
· Government interest not legitimate when: to impose burdens on a disliked group simply because it is disliked
· Means reasonable even if there are less discriminatory alternatives
· Means reasonable even if under-tailored or over-tailored (usually never a problem)
· See Carolene Products: Act made it unlawful for person to manufacture filled milk within the states, or ship or deliver it in interstate commerce. Argument that unequal because congress is regulating filled milk but not similar products. Court said doesn’t matter because “The Equal Protection Clause does not compel legislatures to prohibit all like evils, or none.”
· Railway Express Agency: See facts below. It does not matter that the regulation seems under-inclusive, as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time. 
· Example: See City of Dallas v. Stanglin: Dallas passes ordinance saying only people over a certain age can enter dance halls, and only open certain hours. Owner must divide his rink by age group. Sues. What is distributed unequally? Right to associate with people of different ages while dancing. Fundamental right to associate while dancing? No. Suspect classification? Discriminates on the basis of age - based on status, history of subordination and political powerlessness. No. Likelihood of valid justifications based on age, and text of law often classifies on the basis of age. HOLDING: No equal protection violation. Rational basis. Legitimate government interests to protect youth from corrupting activity, which they have access to when intermingling with older people. Reasonable relationship because dancing is associated with close bodily touching, and it’s reasonable to expect that more with dancing as opposed to skating or bowling. 
· See USDA v. Moreno: Law at that time that said food stamps will not be issued to household with people who are not related to each other. Legislative history saying there were hippies on communes that we don’t want getting food stamps. HELD: violated equal protections. What is the burden being distributed unequally? Food stamps. Not FR. Who is affected? Households where not everyone is related. Non-suspect. Rational basis. Three potential government interests:
1. to prevent malnutrition and agriculture demand (in statute)
a. Legitimate government interest
b. Not reasonable related because if were trying to fight malnutrition, we should give food to hungry people regardless of if they are living with non-relatives. 
2. Animus towards hippies
a. Not legitimate government interest. 
3. Preventing fraud of food stamp program 
a. Legitimate government interest
b. No reasonable relationship because there are other parts of the federal law that are designed to prevent abuse and fraud. Can’t even draw the line to the purpose 
· RULE: Animus (“a bare desire to harm a politically unpopular group”) is not a legitimate government interest. See Moreno, Cleburne, and Romer v. Evans.
· RULE: If there are multiple potential government interests that government might assert, we could take each one and ask if it’s a legitimate government interest and if it’s a reasonable means. 
· RULE: Morality is not a legitimate government interest. 
· See Lawrence: Law banning homosexual sodomy unconstitutional even on rational basis because government interest to ban conduct deemed immoral is not legitimate. Moral disapproval of a group is just animus. 
· Rational Basis “plus”: If there is some kind of animus floating around, maybe the standard will require more than just rational basis. underinclusive and overinclusive mean a little more. 
· See Cleburne of Cleburne v. Cleburne Living Center!: Some animus towards the disabled. interest to protect mentally retarded in flood zones was not a reasonable because it was underinclusive as there are other hospitals in the flood zones w/out retarded

(Review) Rules:
· RULE: Public accommodations that are segregated according to racial classifications do not violate the Equal Protection Clause of the Fourteenth Amendment as long as such accommodations are “separate but equal.”
· See Plessy v. Ferguson: Separate Car Act that prohibited whites from occupying seats in black cars, and blacks from occupying seats in white cars. HELD: not unconstitutional because it was separate but equal - no one is denied a ticket and whites are excluded from black cars just the same as blacks are excluded from white cars. 
· EXCEPTION: Separate educational facilities are inherently unequal. In the field of public education the doctrine of separate but equal has no place (overruling Plessy in narrow context) 
· Separation causes actual psychological harm
· See Brown v. Board of Education: Local government requiring separate schools. Source of power because police powers. Unequal schools because in the white schools, the kids have teachers conveying the message that they are great and superior. Whereas in the black schools, even if teaching the same subject, they are getting the message that they are inferior and not fit to be in the same building as whites → which can lead to feelings of inferiority and adversely impact their ability to learn and succeed. 
· Known as the leading ANTI-originalism decision: conclude that the history is inconclusive, and that people probably thought different things back then. Can’t just turn back the clock. We are living today and making decisions that are impacting people today. If originalism means their decision is wrong, then we don’t want originalism. 
· See Brown II: after Brown 1, courts remanded to trial courts to figure out remedies. Brown II said that trial courts should aim towards equality with all deliberate speed. 
· See Cooper v. Aaron: After Brown was passed and ordered desegregation of schools - The Little Rock school board was unable to comply with that decree after the Governor of Arkansas blocked African American students from attending a segregated school by calling in the National Guard decisions of the Supreme Court, in interpreting the Constitution, become the “supreme Law of the Land” and are binding on state officials and legislatures. Every state legislator and executive and judicial officer swears an oath to “support the Constitution,” and thus must abide by the Supreme Court’s interpretation

Procedural Due Process (Fairness)
B. Fairness Rights: Procedural Due Process
Idea: there are times that we say it’s fair to treat people differently if there are appropriate procedures in place. 
General
· Procedural DP:
· Concerned with procedures: how the government enforces its laws
· Use when challenging procedures for individualized enforcement 
· Typically against judicial and executive branch 
· Though legislature sometimes creates enforcement procedures (leg =subs)
· IDEA: 
· When government deprives people of LIBERTY or PROPERTY interest, the government must justify METHODS of deprivation. 
· Why do we care about procedure?
· We prefer having system where government has rules to follow - gives predictability, sense of fairness, and also equality (if government follows rules, it means they are applying it equally to everyone) and freedom (if the government could do things without rules, then freedom is reduced as a result of that) 
· Notice, opportunity to be heard, by a neutral judge 

The Clause: 
· 14th Amendment - States
· States may not: (see Barrow v. Baltimore - if you want constitution to limit States, must say states)
· Deprive life, liberty or property without due process of law 
· (to any person within its jx / even noncitizens)
· 5th amendment - Federal 
· –“… nor shall any person ... be deprived of life, liberty or property [by the United States] without due process of law”
* Note: if you have case law that says states can’t do X under 14th amendment, same answer for federal under 5th amendment. Vice versa. 
* Note: Not limited to US citizens - “any person within jx” 

Kickstarter: 
USE WHEN: challenging enforcement procedures
START WITH IS THERE A CHALLENGE TO ENFORCEMENT PROCEDURES 
A. “Deprivation”?  (Intentional state action that takes something away
a. Must be 
i. Intentional 
ii. State Action
iii. That takes something AWAY
1. “I want free college education” - not depriving you because you never had it in the first place. 
B. “Liberty interest” or “property interest”? (what is being deprived)
a. WHAT is being deprived? See below. 
i. RULE: Due process only triggered if the thing you are deprived of is important enough to be considered as Liberty or Property 
C. “Without due process of law”? (adequacy of process)
a. Matthews v. Eldridge factors 
i. Strength of the individual’s interest (objective) 
ii. Value of proposed procedures for avoiding wrongful deprivation
iii. Cost to the government if proposed procedures taken (monetary and non-monetary) 

Liberty Interest v. Property Interest 
· Property interest:
· Property interest is something that gets created by LAW - there must be a substantive law creating entitlement to a benefit 
· Examples:
· Common law property
· Real property
· Chattels
· Intangible property
· Contract law - Expectations under contracts
· Positive law entitlements - where if you pass requirements / qualifications, then government has no discretion to give it to you
· Welfare payments
· Licenses and permits
· If you pass driving test, must receive license
· Public utility service
· Others 
· NOTE: food stamps and welfare payment that hasn’t been given to you, but you are just expecting to get them. Is that property?
· YES, there are certain things where there are some laws that entitle you to it based on satisfying qualifications. 
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· Liberty interest:
· Liberty interests are the ones that the CONSTITUTION are meant to protect 
· Examples:
· Enumerated rights:
· Freedom of speech, religion, from cruel and unusual punishment
· Unenumerated rights: 
· Freedom from incarceration
· FUNDAMENTAL RIGHTS
· Any right that is fundamental for purposes of equal protection or substantive due process will be a liberty interest for purposes of procedural due process. 
· NOT REPUTATION
· Example - See Board of Regents v. Roth: Professor had a 1-year contract to teach. He cancelled several classes to protest against the administration for “injustices” against black students. His contract wasn’t renewed - and nowhere in the contract did it say it would be renewed. He sued. ISSUE: Whether the professor had a constitutional right to a statement of reasons & a hearing on the University’s decision not to rehire him another year. HELD: No due process requirements because not liberty or property right to reemployment. 
· NOTE: Professor did have a property interest to not be fired within the one year that the contract covered. 

Without Due Process of Law
· If Liberty or Property Interest is deprived, we want procedures that are fair. 
· No single bright line test for fairness
· Do methods of reasoning application. Test below falls under CONSEQUENCES argument. 
· FORMULA: process must provide “notice and opportunity to be heard”
· person must be told that the deprivation is threatened and be given a chance to provide input to the governmental decision-maker at a meaningful time and in a meaningful manner
· IDEA: More serious deprivations require more procedural protection 
· TEST: T decide if Due Process Clause mandates a requested procedure, consider:
1. The private interest in avoiding the deprivation 
a. Strength of the individual’s interest (objective) 
i. Ex. Goldberg v. Kelly: Welfare payments based on income are important because it paid for his necessities. 
b. How important is the thing we are protecting? 
2. The risk of erroneous deprivation under existing procedures, including comparison to the requested procedure; and
a. Value of proposed procedures for avoiding wrongful deprivation
3. The government interest in avoiding the requested procedure
a. Cost to the government if proposed procedures taken (monetary and non-monetary) 
b. Even if the alternative is better in the abstract, is it practical / worth it?
· Example - See Matthews v. Eldridge: Social Security Disability insurance taken by government that thinks P is no longer disabled. Process was state agency notifies recipient of decision to terminate, recipient may submit written information to state agency, final decision of state agency sent to SSA. SSA accepts decision of state agency and terminates payment. After termination, recipient may seek evidentiary hearing before judge. Here, Stakes are not so high for P because
1. based on disability need; P can still derive income from other possible sources. Welfare would be a bigger issue. 
2. determination of eligibility comes from objective questionnaire and medical records that are fairly accurate, value of speaking to P in person not that great since it’s all objective facts
3. high money cost with more hearings and money waste on people who end up being ineligible anyways. 
HELD: Evidentiary hearing is not required prior to the termination of disability benefits. Pre-termination opportunity to challenge on paper is enough to satisfy due process. 
· Note: Courts can use different methods - Use Matthews v. Eldridge, but also consider other methods of legal reasoning. 
· See Caperton v. Massey Coal: Election of Supreme Court of West Virginia. Blankenship spends lots of money to get McGraw (pro-consumer candidate) off court and get Benjamin (pro-business candidate) on the Supreme Court. Spent $3million on ads convincing people to vote for Benjamin. Benjamin wins, is judge over Blankenship's case (where jury awarded Caperton 50mil) and reverses jury award. Caperton makes request for Benjamin to recuse himself. Benjamin says he’s not biased, and reasonable person would not be biased, so he doesn’t recuse. ISSUE: Was recusal required by the Due Process Clause? (Was it fair to have the justice hear the case?) HOLDING: Yes
· “probability of bias”
· Does not violate due process to have your judge be elected or have your judge rule on their own recusal motion
· Deprivation: 50 million jury award, justice Benjamin intentionally took away. 
· Property interest: Money - CL principles. 
· What processes are due? Not fair to have a biased judge. Blankenship’s enormous financial contributions were made at a time when he had an interest in the outcome of a case to be heard by the court
· Values: Federalist 10 - no man is allowed to be a judge in his own cause
· Structural: don’t be judge in your own case; we want to have a functioning judiciary that is unbiased - greater independence and functioning 
· Consequences: more biased judges, and that would lead to public mistrust
· Values: concerned about fair court procedures 
· Dissent: we don’t want to open the floodgates to cases about state judges recusing- let states decide (example of gov interest in Eldridge factors)
· Only have two situations where Due Process allows disqualification of a judge
· Turney: when the judge has a financial interest in the outcome of the case
· Murchison: when the judge is presiding over certain types of criminal contempt proceeding
· The majority’s analysis is “objective” in that it does not inquire into Justice Benjamin’s motives or decision-making process.
· See Moore v. Dempsey: White mob instigated a fight with blacks in the south. Someone shot a gun, and a white guy ended up being killed. No one knows who shot the gun. The next few days, the white mob ended up attacking and killing over 60 blacks, and arresting other blacks. Those arrested were greeted by mobs in court and couldn’t speak to their attorneys. They ended up being sentenced. HELD: Procedural due process violated - Must ask if procedure was fair. Here, we can argue that it wasn’t fair because the accused couldn’t speak to their attorneys. There was also a persistent threat of violence intimidating the defendants and jurors. 






Substantive Due Process (Freedom)
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C. Freedom Rights: Substantive Due Process
General:
· Substantive DP:
· Concerned with substance: whether the government may enact certain laws
· Use when challenging the substance of laws 
· Typically against legislative branch 
· Though judicial and executive branch sometimes creates substantive rules or policy 

· IDEA: Where government deprives a person of LIBERTY, then government must justify DEPRIVATION. 
· BIG DEBATE is: what rights are we going to call LIBERTIES, and thus protected by the Due Process Clauses?
· Unenumerated “fundamental” rights are liberties
· Once we decide a right is on of the protected liberties, what does it mean to be deprived of it without due process of law?
· Means substance of the law might not be allowed (depending on the justification) - such that it doesn’t matter what fair the processes are, the right should not be taken at all.  

The Clause: 
· 14th Amendment - States
· States may not: (see Barrow v. Baltimore - if you want constitution to limit States, must say states)
· Deprive life, liberty or property without due process of law 
· (to any person within its jx / even noncitizens)
· 5th amendment - Federal 
· –“… nor shall any person ... be deprived of life, liberty or property [by the United States] without due process of law”

* Note: if you have case law that says states can’t do X under 14th amendment, same answer for federal under 5th amendment. Vice versa. 
* Note: Not limited to US citizens - “any person within jx” 

Kickstarter: 
Use when: The substance of a law deprives affected people of unenumerated rights. 
· If it’s enumerated, it has its own body of law
When right is enumerated, point to that particular right to conclude that it is an enumerated freedom and thus law abridging the protected freedom is unconstitutional. 
A. Has the government “deprived” a person of something?
a. Intentional
b. State-action requirement
c. Person is “deprived” when law puts them in a worse position. Failure for government to improve your position is not deprivation. 
B. Does the thing that was deprived constitute a “fundamental right”?
a. Identify the right.
i. To favor People: better to use broad terms that will resonate with constitutional text, precedent and values.
ii. To favor Government: better to use narrow terms 
b. Decide if the right is fundamental. See fundamental vs. non-fundamental below
i. If right is fundamental, apply heightened scrutiny. 
1. Undue Burden for abortion rights (and voting?)
2. Strict scrutiny for all other fundamental rights. 
ii. If right is not fundamental, apply rational basis. 
C. Can the government justify the deprivation by satisfying the applicable level of scrutiny? 
a. If strict scrutiny, does the government have a good enough reason to restrict the freedom? 
b. See how to apply the levels of scrutiny in equal protection section. 

Fundamental vs. Non-Fundamental Right
What are fundamental rights?
· “Fundamental” rights are the really important ones: so important that courts should be skeptical when reviewing laws that distribute them unequally.
· See Glucksberg: Fundamental rights are those 
· deeply rooted in this Nation’s history and tradition
· Implicit in the concept of ordered liberty
· Neither liberty nor justice would exist if it were sacrificed
· See Casey: Fundamental rights are those
· Involving the most intimate and personal choices a person may make in a lifetime
· Central to personal dignity and autonomy
· Within the realm of personal liberty which the government may not enter
· NOTE: quote one of these definitions to argue something is a fundamental right; though they may not be controlling of an outcome. 

Are there unenumerated fundamental rights?
· 9th amendment indicates that there are unenumerated rights encompassed within “liberty” 

How to identify the right?
· Describe the right in a way that
a. Is a plausible description of the case
b. Is constitute with constitution text 
c. Is consistent with precedent
d. Resonates with national history and values
e. Implies good consequences
i. For society
ii. For judicial system and government
f. Is not broad as to seem limitless
g. Is not so narrow as to seem case-specific. 

How to determine if a right is a fundamental or non-fundamental right
· Look to PRECEDENT: 
· Fundamental: mostly non-economic rights
· See Skinner: Fundamental right to procreate. Equal protection case
· See Buck v. Bell: Fundamental right to procreate. Due process case (still good law?) Fundamental right to procreate, but [back then] held to be reasonable means justifying regulation because knew they are negatively impacting the state, so should be a preventative measure. 
· See Loving: fundamental right to marry. EP & DP.  Held invalid because it was a fundamental right that did not pass strict scrutiny because the only reason for it was to promote white supremacy. 
· See Harper v. Virginia Board of Elections: fundamental right to vote. HELD: Violated EP. While the right to vote in state elections is not expressly mentioned in the Constitution, such a right may be inferred from the First Amendment right of expression and should not be limited by a tax or fee. 
· See Meyer v. Nebraska: Instructor was German teacher of 10-year-old who didn’t pass 8th grade. State act that said no person can teach language other than English, unless pupil passed 8th grade. Held invalid - fundamental right to pursue one’s occupation, and right for parents and guardians to direct upbringing and education of children under their control. 
· See Pierce v. Society of Sisters: statute requiring all children to attend public school. Purpose to level playing field with standardized curriculum and eliminate private (catholic) schools. Held invalid because parents have right to direct education and upbringing of children, and no compelling reason for regulation here. 
· See Griswold v. Connecticut: right to marital privacy (majority phrasing). 1st time since Lochenr era court relies on SubDP. 1879 law that says devices for the purpose of preventing contraception is illegal in Connecticut (BUT can sell things that prevent disease – condoms). Griswold executive director of planned parenthood, and a physical and professor at Yale. Gave information, instruction and advice to married couple as way to not get pregnant, and prescribed contraceptive. Intentional deprivation by state government - if there were no laws, you could get birth control. Sues under DP saying law isn’t Constitutional. HELD: fundamental because it touches on an implied right to privacy created by a bunch of other recognized unenumerated rights (penumbras). Strict scrutiny. Marriage is an association that promotes a way of life - important association that is entitled to privacy. Gov interest: avoid adultery. Means not well tailored. 
· Doesn’t bring under EP because disparate impact isn’t enough- would need discriminatory purpose (and right to privacy hadn’t been established)
· Dissent: If judges can determine which rights are fundamental- this structurally gives judges too much power, and that’s what we worried about in the Lochner era 
· If we can’t protect economic rights we shouldn’t protect non-economic rights 
· Response: Judicial self-restraint 
· Concurrence: use 9th amendment 
· See Eisenstadt: Right to privacy (for unmarried people too) / right to decide whether to bear or beget a child. (expands Griswold)
· See Matter of Quinlan: constitutional right for patient (through surrogate if necessary) to refuse life-sustaining treatment. 
· See Cruzan v. Director of Dept of Health: Missouri law requires “clear and convincing evidence” before life-sustaining medical treatment is withdrawn from an incompetent person. Did not violate due process to demand high standard of proof. 
· ** See Abortion Cases section. 
· Not Fundamental: mostly economic rights 
· See Parrish: right to contract NOT fundamental Parrish, mother of six, worked as maid at Hotel. Owner paid 25 cents an hour. Laid off, Parrish received final check of $17. Calculated that if she received minimum wage throughout her employment, she would have received $216. Sued to collect different, D said minimum wage law violated Due Process right to contract. Right to contract not found in constitution. Constitution says freedom of liberty - freedom from action that attacks individual health, safety and welfare. Judges should be deferential to these laws, but that doesn’t mean that they won’t override those are just arbitrary. Where reasonable people can debate it, allow legislature to take control. Valuing the legislature as the hero protecting victims, and the villain is private actors (employers) taking advantage. HELD: minimum wage law is upheld because it promotes the health and safety of women, and because requiring employers to pay a living wage alleviates the burden on taxpayers of having to care for underpaid employees.
· Overruled ~ Lochner: Freedom to contract is fundamental right. Law regulating maximum hours law for bakers. Reasons to think freedom to enter into contract ought to be protected: right to organize your life the way you want, freedom to make deals, freedom of speech, better for economy if government is not regulating wage/hours, amendments arose out of the abolishing of slavery so want to give people the freedom to bargain / deal / negotiate; Reasons to think it can be regulated: in history, other liberties have been regulated via structural police power; consequences - avoid discretion to contract for illegal things; values – democracy is all about consent and should allow people to consent to whatever they want. Held invalid because was fundamental right that had no connection to health. 
· Overruled ~ Buchanan v. Warley: Freedom to contract is fundamental right. State ordinance barring any person from moving onto block where majority of residents were different race. Didn’t violate equal protections because separate but equal, but violated due process because interfered with property rights with no legitimate reason. 
· See Williamson v. Lee Optical: Freedom of contract not fundamental. Law saying optometrists and opticians have to operate under different rules. Treated differently regarding their professional activities.
· See Carolene Products: Freedom of contract not fundamental. Act made it unlawful for person to manufacture filled milk within the states, or ship or deliver it in interstate commerce. Valid source of power and no fundamental right to contract. Even if there was that right, in Lochner Era, there was a good enough reason because it was a health law. 
· See Railway Express Agency: no fundamental right to business advertising. State statute prohibited vehicles devoted solely to displaying advertisements, but permitted business vehicles to display signs related to their business as long as the business vehicles were not solely used for advertising.
· See San Antonio Independent School District v. Rodriguez: access to well-funded public education is not a fundamental right. The legislature enacted the Texas Minimum Foundation School Program which called for state and local contributions to a fund earmarked specifically for teacher salaries, operating expenses, and transportation costs. Individual school districts were responsible for providing twenty percent of the revenue for this fund and did so by imposing property taxes on citizens residing within the districts. The property values in Rodriguez’s district were far lower than property values in other districts, making the amount collected to educate Rodriguez’s children significantly less per pupil (more tax money goes to white kids). Thus, Rodriguez alleged that the disparity in public education funding and quality of education among school districts violated their rights under the Equal Protection Clause of 14A. No facial classification, would have to show disparate impact (and discriminatory purpose). HELD: Not fundamental right. No right for government to put you in a BETTER position. 
· How to distinguish from Meyers & Pierce: people have negative right for government to leave you alone when it comes to your private education. But in Rodriguez, don’t have a POSITIVE right for government to provide a public education
· See Dallas v. Stangly: no fundamental right to dance with strangers. 
· See Washington v. Glucksberg: no fundamental right to commit suicide or assisted suicide (Rehnquist) (Context: Quinlan case). Washington passed law that banned assisted suicide (asking for medication to end life, etc.). freedom argument: should be free to obtain assistance in ending your life. EP argument: unfair that someone is able to end their lofe by directing a doctor to stop treatment vs. having a doctor give you lethal treatment. Legitimate government interest to prevent tragic suicides, and having laws against assisted suicides is rational way of doing that. Concurrences left open the possibility to:
· O’Connor: right of a mentally competent person who is experience great suffering in controlling the circumstances of his or her imminent death
· Breyer: right to die with dignity - that implies personal control over the manner of death, professional medical assistance and the avoidance of unnecessary and severe physical suffering
· Souter: the right of a patient facing imminent death, who anticipates physical suffering and indnighty, and is capable of responsible and voluntary choice, to a physical assistance in providing counsel and drugs to be administered by the patient to end life promptly
· Stevens: right to make decisions about how to confront an imminent death 
· Sample test answer: “Glucksberg rejected the idea that there is, as a blanket matter, an individual constitutional right over one’s own life and death.”
· See Cleburne of Cleburne v. Cleburne Living Center: maybe no fundamental right to housing?
· Emphasis on history (laws rather than case precedent):
· What were the framers intended to protect?
· What kind of laws have been passed? Are they similar? If we have been doing it for a while, unlikely that it has been unconstitutional all these years and just hasn’t been noticed. 
· Emphasis on consequences 
· Emphasis on values  
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Abortion Cases: (different from intermediate scrutiny- new standard)
· Fundamental Right?
· See Eisenstadt: Right to privacy (for unmarried people too) / right to decide whether to bear or beget a child.
· Fundamental right to pre-viability abortion. (when no way of sustaining fetus’ life without mother) (Approx 6 months)
· RULE: Pre-viability, woman has right to terminate pregnancy, subject only to regulatory measures that do not impose “undue burden.” 
· Difference between pre-viability and post-viability abortion.
· Post- states can do what they want
· RULE: No fundamental right to post-viability abortion (therefore, rational basis?); government may ban all abortions, except those necessary to protect woman’s life or health
· Roe / Casey Phrasing Options: Right to - 
· Abortion, Pre-Viability Abortion, Liberty, Privacy, Bodily Integrity, Equality, Autonomy, Personhood, Right to be left alone by the government, Right to form independent beliefs about the universe, Right to procreate (including a right not to procreate), Right to family life of one’s choosing, Right to exercise medical judgment
· TX Statute in Roe: All abortions are forbidden
· Blackmon Maj in Roe
· PA statute in Casey: Abortions are heavily regulated 
· In maj opinion, Kennedy emphasizes consequences, values (liberty)
· Scalia- text, history 
· What standard applies to pre-viability abortion laws?
· Undue Burden: A law imposing an “undue burden” on a woman’s right to obtain a pre-viability abortion violates substantive due process. 
· There is an undue burden when 
· “it is an unnecessary health regulation
· that has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.”
· See Planned Parenthood v. Casey. 
· We look at purpose or effect which we don’t do for rational basis
· Old rule: attach strict scrutiny to fundamental right to abortion 
· See Roe v. Wade: right to privacy in choosing to have an abortion. Texas law banned all abortion unless pregnancy endangered the life of the mother. HELD: Unconstitutional because women have a fundamental right to privacy regarding control over their pregnancy. Fails under strict scrutiny - Ends (protect the fetus and the potential for it to be born); means (abortion laws): Court said that the state’s interests in protecting the fetus did not become compelling until the 3 trimester.
· What constitutes an undue burden?
· See Casey v. Planned Parenthood: fundamental right to pre-viability reproductive choice. Says choices “intimate” and “personal” and central to “personal dignity and autonomy” which is protected by liberty in 14A. Gov interests: preserve potential life or regulate safety of medical procedures. Created undue burden standard for pre-viability abortion laws. Issue: Do the laws (1) Doctor must deliver government-written message, (2) woman must wait 24 hours after receiving message, and (3) married woman must notify spouse before procedure impose undue burden? HELD: (3) invalidated, while (1) and (2) did not impose undue burden. 
· TAKEAWAY:
· Not undue burden:
· Listen to government’s message
· Purpose to give information and no effect of placing obstacle, so long as it’s truthful information.
· Wait 24 hours after hearing message
·  (2) Purpose to ensure its an informed decision, and effect is good enough
· Undue burden:
· Spousal notification 
· (3) May have good purpose, but has the effect of posing an obstacle because husband may not want to allow it, sometimes women don’t want to tell the husband, etc. 
· We don’t have a case about contraception, maybe should apply strict or undue burden, but ??
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· (See Mazurek v. Armstrong: no undue burden in a law mandating that abortions be performed only by physicians, and not by physician’s assistants) not discussed
· See Whole Woman’s Health v. Hellerstedt: Law that says abortion clinic doctors must have privileges to work in a hospital within 30 miles (admitting privileges requirement) and any facility must meet the same permit standards as hospitals (surgical center requirements). HELD: Undue burden.
· Analysis: PURPOSE proper? EFFECT proper?
· Two big differences between maj and dissent. 
· (1) whether a court should ask if a law that restricts abortion will accomplish its purpose (maj says yes)
· Balancing test, big burden may be okay if it accomplishes something really important 
· If a statute doesn’t accomplish something important, then a minor burden by a balancing test would be seen as undo
· Dissent asks whether the burden on the woman is big, not whether it’s an acceptable trade-off for the State’s stated goal 
· (2)  willingness to give credence or deference or respect to a trial court’s factual findings
· Dissent (alito) wants to review evidence de novo
· (1) Admitting privileges requirement posed undue burden; even though it may have been a proper purpose, it had the effect of posing a substantial obstacle because the law would force most legal abortion clinics to close, leaving only 7 open in the entire state of Texas. These 7 facilities can’t accommodate such high demand; therefore, many women will be priced out and/or will receive bad care. Most of those women are poor/rural women. Also unnecessary because abortion procedures are already generally safe, don’t need additional licenses. 
· (2) Surgical Center requirement: posed undue burden because it also made unnecessarily detailed health regulations that were irrelevant to running a safe abortion clinic.
· TAKEAWAY: (Majority ideals) →  regulations don’t make abortions any safer. If these regulations don’t seem to be improving health much, all they are doing is posing as an obstacle. 
· Justice Thomas re: The New Deal Consensus seems to be saying that the rational basis/ strict scrutiny standard isn’t workable, trying to undercut the legal basis of Casey. Gives Justices too much leeway. 
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LGBT Cases 
Hypos
1. Federal statute: “It is unlawful for people of the same sex to dance with each other in places open to the public.”
a. What is the source of government power 
i. Commerce clause: maybe when men dance they purchase goods from out of state
1. Like Mcclung: buying/selling, much of their product is coming out of state
ii. However, the activity regulated itself is not commercial in nature. Law that makes it a crime to knowingly possess a firearm at a place the individual knows, or has reason to know, is a school zone not substantially affect interstate commerce essay would want to know does it look like Lopez/ Morrison or does it look like Darby/ McClung
1. Does the regulated activity actually affect the consumption of goods 
2. Not the actual buying and selling of goods 
2. State statute “It is unlawful for people of the same sex to dance with each other in places open to the public.” Fed statute: “States must repeal any laws against same-sex dancing in places open to the public.”
a. What is source of government power
i. Sovereign power including police power 
b. Is there a structural limit?
i. Federalism. First look at if the law is valid 
1. Commandeering 
3. Federal funding statute: “To remain eligible for Medicaid funds, States must repeal all laws against same-sex dancing.”
a. Source of power
i. Spending clause: Dole factors 
1. Serves the general welfare
2. Conditions are expressed unambiguously
3. Conditions are related to the purpose of the federal spending program: no
4. Conditions do not require recipients to violate the fed constitution
5. Overall bargain is not coercive (would want numbers)
4. Federal Public Accommodations Law: “Businesses that are open to the general public (a/k/a public accommodations) may not discriminate on the basis of sexual orientation or gender identity.”
a. Source of power
i. Not 14A because private individuals
ii. Commerce clause
1. Not regulating victims of violence or gun owners, regulating a business. 
2. Heart of Atlanta 
5. Preemption: Fed: No sexual orientation discrimination in public accommodations. State: Ban on same-sex dancing in places open to the public.
a. Structural limits
i. Preemption
1. Implied: obstacle 
6. Separation of powers: Federal: “No employer with more than 30 employees may discriminate in employment on the basis of race or sex.” Executive order: Federal agencies may not discriminate in employment on the basis of race, sex, or sexual orientation.”
a. Concurrent authority 
i. Zone 2: president acts where congress is silent. Doesn’t look like congress considered sexual orientation and decided not to include it (which would indicate congress wasn’t silent. Looks okay!

Anti-Discrimination Statutes 
· City of Austin v. Driskill Hotel
· Hotel didn’t allow same-sex couples to dance with each other. The city attorney’s office enlisted the help of a young California attorney, Matthew Coles, who had helped draft San Francisco’s gay-rights law. At trial, the hotel argued its rule did not discriminate against gays because it applied to anyone dancing with a member of the same sex, gay or not. To prove the policy nonetheless disparately impacted gays, Coles found someone who owned two discos in Austin—one gay, one straight—to testify about dance-partner preferences. The students who danced together also testified, explaining how the Driskill made them feel like second-class citizens and how difficult it was to be openly gay. The hotel countered that even if most same-sex couples dancing together are gay, that did not make its neutral policy antigay.
· Not constitutional problem bc not a state action. Question of whether hotel violated local ordinance. 
· Hypo: what if hotel run by federal park? EP issue
· Inequality 
· What is being distributed unequally? Ability to dance with partner. Not a fundamental right- Dallas
· Who is affected? (Suspect classification) same- sex ppl. Not suspect
· Doesn’t say same-sex ppl on face. But will disparately impact them. And, there’s animus (legislative history, irregularities) 
· Rational basis
· Apply scrutiny
· Gov interests: animus against gay ppl (not legitimate)
· What if hotel had a profit motive. “I’m not prejudice, but my clients are, and I need to make money”. 
· Court would probably view as a discriminatory purpose. 
· Hotel says society has an interest in having people procreate. 
· Has been used as an interest before

Equal Protection Portion
Is sexual orientation a suspect classification?
· After Bowers, For Federal Constitution, unsure. However, if we’ve said under SubDP it’s not a fundamental right, then we are probably in rational basis. Normal if RB, will lose UNLESS animus/ discrimination 
· Romer v. Evans (1996): EP. US Supreme court held statute discriminating on basis of sexual orientation to be unconstitutional but did not say it was a suspect classification. Used rational basis language but could have been saying that it flunks the minimal threshold of rational basis because motivated by animus. 
· Lacks rational relationship to government interest because animus on its face 
· Harder to use SubDP because they would have to overturn Bowers 
· Bowers is a fundamental rights case, not EP
· 9th Circuit Court of Appeals:
· After Witt: sexual orientation is suspect classification. 
· OVERRULED - See High Tech Gays (9th circuit): sexual orientation is not suspect or quasi suspect. Points to Bowers. Get rational basis. 
· For California Constitution, sexual orientation is suspect classification. 
· For California Supreme Court, sexual orientation was fundamental right 

SubDP Portion
Re: Sodomy
· See Lawrence (2003) (Sub DP): maybe fundamental right to have an intimate adult relationship (Caplan articulation). (could have been EP though bc classifies ppl- P argues both)
· Statue explicitly calls out gay people 
· Court did not explicitly state right, could be right to: 
· Liberty, Autonomy of self, Right to choose a personal relationship and a personal bond that is more enduring than sex itself, Respect for private lives and the home, Dignity, Freedom from laws that oppress, demean ones existence
· This is argument they are using heightened scrutiny: focused on the individual
· Morality as the government means 
· Kennedy says not enough of a reason for upholding a law prohibiting the practice 
· Scalia dissent says the court should decide morality, up to the states
· NOTE: Unsure if Lawrence is holding that there is a fundamental right for homosexuals to engage in sodomy. (See Lofton and Witt)
· Lofton:	 11th circuit says Lawrence used rational basis
· Witt: Heightened scrutiny (high intermediate)
· OVERRULED - See Bowers v. Hardwick (Sub DP) (1986): Majority right: no fundamental right for homosexuals to engage sodomy. 
· Freedom case, not equality case bc applies to everyone
· However, court said statute would never been enforced against straight people and therefore they don’t have standing, so maybe there is an equality argument (disparate impact)
· Dissent right: right to be left alone 
· DP: if state’s interest is morality, then it’s consistent with state police powers and that’s good for an “ends”
Re: Marriage
· US v. Windsor (2013): Federal law forbids federal gov from treating same sex couples as being married even if they’re married under state law. Gives tax problems to same-sex couples. HELD: violates 5th amendment. Creates separate status. No statement of suspect class- rather finding of congressional animus 
· See Obergefell: fundamental right to marry (including people of the same sex). 
· Government interests asserted:
· No need to allow civil marriage for couples who do not procreate on their own.
· Children do better in opposite-sex households.
· Changing the definition of marriage will be bad for the institution of marriage.
· Society may continue long-held traditions that continue to enjoy public support.
· Shouldn’t say whether the right is specifically for same sex or not- want broad right
· Court just acknowledges a fundamental right to marry but doesn’t explicitly say which scrutiny they’re using (it’s both a SubDP and EP case)
· Because it’s fundamental right, we assume heightened scrutiny, but just don’t know if it’s strict or intermediate.

NOTE: IF UNSURE IF SOMETHING GETS INTERMEDIATE SCRUTINY OR STRICT SCRUTINY, ITS OKAY TO JUST SAY IT WILL GET SOME TYPE OF HEIGHTENED SCRUTINY. Since the line between the two is pretty blurry and not really different. 
· When faced with uncertainty about the level, if you are against the statute, can say “this doesn’t even pass rational basis, so wouldn’t ever pass heightened scrutiny.”
· or if for statute, can say “this passes strict scrutiny, so would definitely pass the lower level of scrutiny if that’s what they are”

9th amendment / Implied Rights Argument
· Penumbra (refer to as implied rights)
· A lot of constitutional rights seem to have penumbras. 
· Idea: Enumerated rights create a zone of implied rights. 
· Source of support: 9TH AMENDMENT 
· “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”
· See Griswold: Goldberg Concurrence - If the court denies the existence of marital right of privacy simply because it is not enumerated in the first 8 amendments, it is essentially denying all meaning in the 9th amendment. 
· 9th amendment shows a belief of the constitutions authors that fundamental rights exist that are not expressly enumerated in the first eight amendments and an intent that the list of rights included there not be deemed exhaustive
· Ex: First amendment says freedom of speech -and if you have freedom of speech it implies a right to learn language, etc. 
· 3rd amendment: cant put soldiers in your house in peace time without permission
· 4th amendment: privacy at home
· 5th amendment: cant incriminate yourself – privacy of thoughts
· 1st amendment: privacy of thoughts, free to associate 
→ Collectively create these zones of privacy. 
· Justice Harlan II
· Liberty is not a series of isolated points, but a continuum.. That you don’t have to fit within a particular area. 
· Were talking about being free from things that are arbitrary, and within that there are some interests that will receive heightened scrutiny. 

Argument for why precedent should be overruled: 
· Parrish: The legal question deserves “fresh consideration” due to:
· The importance of the question
· The close division by which the precedent case was reached, and
· The economic conditions which have supervened, and in light of which the reasonableness of the exercise of the protective power of the state must be considered. 
· Casey: Factors that may justify overruling a precedent:
1. The precedent has proved unworkable (difficult to apply, inconsistent results)
a. Ex. Lochner - too board, not sure which contracts it covered
i. Lochner ruling was to accept freedom of contract, unless in those situations where you don’t have to.
ii. Had potentially confusing / conflicting opinions, depending on what it is → thereby, unworkable 
2. If society doesn’t seem to rely on it 
3. Legal underpinnings supporting the precedent have changed
4. Factual underpinnings support the precedent have changed
a. Ex. Brown v. Board - overruled part of Plessy because Plessy was decided when they didn’t have the psychology facts that we have now.

· Originalist argument: don’t care too much about precedent. If there are precedents that deviate from text and original understandings, then those are wrong and should be overruled. Should stick to the text. 
· Justice Thomas on New Deal Consensus: Unless the Court abides by one set of rules to adjudicate constitutional rights, it will continue reducing constitutional law to policy-driven value judgments …” 


Equal Protection vs. Substantive Due Process
· Equal protection - must be some INEQUALITY. 
· Unequal distribution of fundamental right
· To whom denial occurs
· Adequacy of reasons for unequal distribution
· Substantive Due process
· Deprivation of fundamental rights
· Whether deprivation occurs
· Adequacy of reasons for deprivation 
· Ex. Law banning vaping - doesn’t matter what race or age you are, don’t get to vape. 
· No inequality, so no equal protection issue.
· But can have substantive due process argument - depriving people of fundamental right to vape. 
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