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​​Constitutional Law Outline
 
A. Two Essay Questions on test:
1. Is a particular government action consistent with the Constitution?
2. How could the government achieve a desired result within the limits of its constitutional authority?
3. 33 MC
B. Takeaways:
1. Legal Significance of Declaration of Independence
a) Political structure from the Declaration of Independence was 13 Independent countries because there was no political linkage formally. 
(1) Important language: Free and independent states
b) The Declaration of Independence Grievances addressed in the Constitution?
(1) Refused assent to laws
(2) Judges dependent on his will
(3) Military superior to the Civil power
(4) Deprivation of trial by jury
(5) Transporting us beyond the seas for trial
(6) Altering the forms of our governments
(7) Waging war against us - Congress has power to declare war, not Monarch
c) Overall Theme of DI: the king is a source of evil, parliament is the good guys so we are denying these powers to the executive and giving them to the parliament/congress
2. Constitution sourced in popular sovereignty (coming from the people, not the states “we the people”) but still leaves substantial authority to states
3. Shorthand:
a) Article I – shorthand term for legislature and legislature authority. Article II Shorthand for executive and Article III shorthand for judicial in same way
4. Art. I § § 8, 9, 10 functions (legislative branch)
a) Section 8: “Congress shall have the power . . .
(1) to lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States. [Taxing and Spending Clause]
(2) To borrow Money on the credit of the United States;
(3) To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes; [Commerce Clause]
(4) To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” [Necessary and Proper Clause]
b) Section §9: restrictions on Congress bc the Framers knew that having just Congress was not a good thing. 
(1) Ex: Writ of Habeas Corpus – uses have expanded considerable – federal government cant detain anyone, other than using ordinary crim law, can only be detained during a time of invasion if congress actually suspended the writ
c) Section §10: explicit limits on the states: things states may have previously done but cannot now
5. Supremacy Clause (Art. VI, cl. 2)
a) Judges are bound by the constitution, federal law, and treatises 
b) When federal law and state law disagree, federal law wins

I.            Introduction to the Constitution & Judicial Review
 
A.	Law in the Time of Emergency
 
1. 	Korematsu v. United States (1944) Rule: Court said that although legal restrictions against a single race is “suspect” and is subject to rigid scrutiny, they upheld during times of “pressing public necessity” coming from executive war powers
·   	Had to do with constitutionality of Japanese internment during WWII
·   	Court said the executive’s constitutional authority for interning Japanese people came from “War Powers”
·   	Internment was deemed a “pressing public necessity” because there was no way to distinguish between loyal and disloyal Japanese during the war.
·   	Korematsu is still good law – in Trump v. Hawaii, Justice Roberts said that Korematsu is irrelevant to the Muslim Ban because Korematsu focused on the rights of citizens, while the Muslim ban focused on immigrants.
 
2. 	Jacobson v. Massachusetts (1905) RULE: Regarding, State Police Powers, States have very broad implicit authority to regulate on the basis of public health, safety, welfare, or morality. Here it was to protect the public health and safety of its citizens.
·   	Had to do with the constitutionality of a state statute authorizing cities to require citizens to be vaccinated for smallpox
·   	Court said that the enactment of the Massachusetts statute was a valid exercise of the state’s police power – additionally, delegating that authority to the cities was a reasonable means of furthering the state’s interest in protecting public health
 B.	Judicial Review
1. Marbury v. Madison (1803) In John Adams’ last few months as president, he appointed Marbury as Justice of the Peace for DC. His secretary of state, John Marshall, never delivered the commission. When Jefferson came into office, he refused to finalize Marbury’s appointment. 
a. TAKEAWAYS: 
b. “Role of judiciary to say what the law is”
c. Federal courts can invalidate law violating the Constitution * decision enhanced power of SC
d. Federal courts have authority over ministerial (administrative duties) acts by Executive Branch officials but no authority over “political” acts
e. Big Issues:
i. (1)  Does Marbury have a right to his commission?
1. Yes. Delivering the commission is a mere formality.
ii. (2)  Do the laws of the United States afford him a remedy?
1. Yes. There are two types of actions by the executive branch:
a.  Political Questions historically categorical approach - (shorthand for acts at Executive or Legislative discretion) (a) : heads of departments have the discretion to execute the will of the president – courts CANNOT offer relief on politically examinable questions – “mere political acts are not examinable in a court of justice” For example:
i.  Whether a foreign nation is still a treaty party 
ii. Which competing government U.S. should recognize 
iii. Status of a conflict between foreign nations 
iv. When a war has ended 
v. National boundaries 
vi. Whether a state has a republican (power is held by the ppl) form of government 
b. Ministerial Questions:  part of your job description to do this w/o engaging in discretion
Where a specific duty is assigned by a law and individuals rights depend upon the performance of that duty – courts CAN offer relief on these issues 
i. Here, Madison had an obligation to deliver the commission, making this a ministerial question in which Marbury can be granted relief by the court.
iii. (3) Can the Supreme Court order Madison to deliver Marbury’s commission?
1. No. Article III Section II of the Constitution differentiates original and appellate jurisdiction. A writ of mandamus (telling a federal officer to fulfill duty) can only be issued by a court of original jurisdiction. The Supreme Court is a court of appellate jurisdiction and cannot issue a writ of mandamus.
2. The Judiciary Act of 1789 allows the Supreme Court to have original jurisdiction over actions for writs of mandamus. However, this provision directly conflicts with Article III of the Constitution, which greatly limits the cases in which the Supreme Court has original jurisdiction and provides it with appellate jurisdiction in all other cases.
C.  Federal authority over state courts
1. Martin v. Hunter’s Lessee:
f. TAKEAWAYS: 
i. S. Ct. has final say on all federal law questions - includes Const/ statutes/ treaties/ regulations 
ii. SC Can hear direct appeal of “final” state decision 
1. "final" - doesn't have to be the state's highest court, just the final decision of the state
iii. No authority if “adequate and independent” state law basis for decision  but if state law conflicts with the Constitution, the Court can interpret it
1. They could hear a case if the state law violates federal law
2. Sometimes federal court will ask state law to interpret the state issues for them
iv. State court MUST cite state law authority to qualify -- Michigan v. Long (1983) - i not presumption of federal law
g. In a post-war treaty, the US and GB agreed that loyalists’ lands in the US would not be confiscated. Virginia violated the treaty and confiscated land owned by a loyalist. Despite state court decisions, the Supreme Court ruled that Virginia must comply with the treaty. Virginia refused to comply, stating that the Supreme Court could not rule on their state court decisions.
h. Ultimately ab ability of the US government to uphold the sanctity of the treaty, have the UK recognize US's independence
i. Constitution derives power from the people and the people decided federal government and constitution are supreme and CHOSE to put limitations on the state  
j. Flexible approach to constitutional interpretation 
k. SC can review state court decisions – the only way constitution can be supreme and uniform across the state – US SC needs to be able to review and standardize states decisions
D. Constitutional Interpretation
1. Letter to President Washington from Supreme Court / OLC Opinion on the ERA (hot potato)
a. 1776 U.S. declares independence. 2 years later U.S. & France conclude two treaties and become allies. In civil war, French fleet/army is the key to Yorktown victory. 1789 Constitution enters into force. George Washington inaugurated. French Revolution limits monarchy. Over the next few years France becomes more radical: Louis XVI executed; War declared. Great Britain, Holland, Spain 
b. Neutrality Controversy: 
i. U.S. Treaty obligations: Allow French warships and prized use of American ports; Deny use of American ports to France’s enemies; Defend French possessions in Western hemisphere
ii. US wants to be neutral
c. Washington asks Justices what he can do and the Justices say we can’t tell you what to do would violate the separations of power but you are allowed to ask your cabinet. The Constitution allows you to create a cabinet. 
i. Justices say they only are going to decide actual cases and controversies
2. OLC Opinion on ERA extension
a. In 2019, Virginia became the 38th state to ratify the ERA – the 38th ratification would generally mean ratification of the amendment in the Constitution, but since the deadline for ratification has passed, the archivist of the US Constitution had to write to the OLC
b. The OLC wrote an opinion saying that the deadline for ratification has been passed, and the amendment would have to be reintroduced in Congress and re-ratified by 38 states. 
c. TAKEAWAYS for OLC and Jefferson Letter 
i. All 3 branches have duty to uphold Constitution - senior officials all swear oath to support 
ii. Each branch must interpret ( 1. Congress in enacting laws 2. Executive in executing laws 3. Judiciary in deciding cases) 
iii. Women not given equality by Constitution - protections largely statutory - e.g. Civil Rights Act of 1964 Title VII
D. Justiciability 
1. Fundamental Questions:
(1)  Is the issue suitable for judicial resolution?
·   	Is it a political or legal question?
· Nixon v, U.S. addresses
(2)  Is the plaintiff entitled to sue?
·   	Constitutional standing issue
· Lujan v. Defenders 
(3)  Is the timing right?
·   	Ripeness/mootness
· Ripeness – When can they sue? Can be not ripe if there is not injury
· Mootness – When is it too late to sue? When we go too far and the issue has somehow resolved itself so court decision will not have meaningful impact 
· Period in between when case is justiciable 
2. Nixon v. U.S.Nixon, a federal judge, was convicted of perjury, but refused to give up his district court seat. As a result, he was impeached by the House and Senate. Nixon challenged his impeachment, claiming that the procedure of his impeachment was unjust, violating Article I, § 3, cl. 6 of the Constitution. The dispute reached the Supreme Court, where the Court considered whether this case was a justiciable question or a non-justiciable political question.
a. Why did Nixon think his impeachment was unjust? He wanted the full Senate to hear his case rather than a small committee. 
b. Why wouldn’t Court decide his case on the merits? Political question
i. Senate must "try" the case - doesn't mean that there needs a specific sort of trial; the senate is allow to set up the structure up in their own way to try people for impeachment – the way that the senate sets up the trial is a political question.
c. Art. I § 3 cl. 6: “The Senate shall have the sole Power to try all Impeachments… no Person shall be convicted without the Concurrence of two thirds of the Members present.”
d. In order to determine whether a question is political, you can use the six considerations from Baker v. Carr – normally, only one or two need to be argued for a case to be thrown out. Political Question Criteria:
i. The constitutional text commits the authority to the executive or legislative branch
ii. Lack of judicially discoverable/manageable standards for resolution
iii. Requires an initial non-judicial policy determination (decision not related to judicial branch)
iv. Would express a lack of respect for the other branches
v. Unusual need for adherence to a prior political decision
vi. Potential embarrassment from multiple conflicting pronouncements by different branches (this mostly applies to foreign policy)
e. The Court decided that this is a political question, and thus, non-justiciable, because the framers intended for impeachment hearings to be the only check on the judiciary by the legislature – allowing participation of the judicial branch in legislative proceedings would upset the necessary system of checks and balances. 
3. Lujan v. Defenders of Wildlife
a. Plaintiff claims US government has to enforce US regulations in foreign countries to protect wildlife.  This is a big ask, one country's domestic laws do not typically apply to a different country. The court wanted to make sure that these plaintiffs have standing on the merits. Plaintiff based standing on the idea that these people enjoy the wildlife and could go to places to see them 
b. Fundamentally, what did the “Defenders of Wildlife” hope that the courts would do? 
c. Why wouldn’t the Court decide this case on the merits? - no concrete and particularized injury and too hypothetical to be actual or imminent 
d. Constitutional Standing Takeaways
i. Injury in Fact ( invasion of a legally protected interest, which is:
1. - Concrete and particularized (must affect the plaintiff in a personal and individual way)
2. Actual or imminent ( not conjectural or hypothetical)
ii. Caused by defendant (causation) 
iii. Redressable by court decision (redressability) 
iv. No general “taxpayer” standing
1. Courts have held there is no general taxpayer standing-  if gov is using taxes in a way u think is illegal you cannot sue them for that because of the theory an “Injury to all is Injury to none”
4. Judicial Relief & Standing Takeaways
i. There are three types of relief available and they each relate to standing criteria 
1. Damages → Actual injury
2. Injunction → Ongoing/imminent
5. TAKEAWAY: Prudential Standing Rules 
a. Party may generally only assert own rights
i. generally bars “third party” standing
ii. recognized exceptions
1. Where third party unlikely to be able to sue (plane crash victim)  (detained US citizen - father bring suit)
2. Close relationship between Π and third party (young child)  (detained US citizen - father bring suit)
3. Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen) ex. if government spending money on religion, ex religious private schools
4. Associations can seek injunctions/declaratory judgments on behalf of members
b. Statutory suits are limited to “zone of interests” when congress passes laws that create a new cause of action, and you are suing to enforce the regulation based on on congressional authorization - the suit has to be focused on zone of interest. Ex. If environmental act, must be about environmental action, can’t have it be tangentially or not related at all
6. Mootness Isn’t Dispositive Takeaways
a. Collateral injury survives resolution
i.  Criminal conviction resulting in loss of voting right - like post false conviction – cant give back year and a half of time, but can get voting rights back; some civil remedy remains viable- - $
ii.  Some civil remedy remains viable
1. $ for wrongful convictions
b. Capable of repetition yet evading review (ex. Abortion - pregnant woman would have gotten pregnant but already had abortion or had to have baby - courts are too slow to get to case in time.)
i. Injury must be of type likely to happen to plaintiff
ii. Type of injury must be of limited duration
c. Voluntary cessation
i.  Defendant free to return to it at any time bc the law is still there but they are just not enforcing it so nothing stops them from resuming the harmful conduct. 
d. Class Actions
i. Certified class action can continue w/o named plaintiff
E. Powers of Congress 
1. The Necessary and Proper Clause
a. M’Culloch v. Maryland Maryland objected to the Second Bank of the United States and its legislature enacted a $15,000 a year "tax" on any bank operating in that state which did not have a charter issued by it. At the time, the congressionally chartered Bank of the United States was the only financial institution subject to the tax. McCulloch was the head of the Baltimore branch of the bank and refused to pay the tax; the Maryland courts ruled that the Bank of the United States was unconstitutional as Congress lacked any enumerated power authorizing a bank, and that in any case the state tax had to be paid. McCulloch then appealed to the U.S. Supreme Court.
b. Takeaway - Legislature has discretion to decide the means to attain the ends “in the manner most beneficial to the people” - “ Let the end be legitimate, let it be within the scope of the constitution, and all means . . . which are plainly adapted to that end [and] not prohibited . . . are constitutional. If congress is trying to carry out enumerated power and the means they are using to carry out that power are not prohibited by  something else in the constitution -  Congress can make that law! 
c. Legislature is entitled to a lot of deference to the court as to what is necessary and proper. If Congress says this is the best way to accomplish something, the court will give deference to what is necessary and proper. If the end is legitimate, and if congress is overall trying to carry out one of the enumerated powers given to it or another part of the government, and the means are a way to get there, and are not otherwise clearly prohibited by the constitution, then it is constitutional
1. Necessary and proper – those things with are helpful to achieving enumerated powers, rather than those which are strictly necessary 
2. Liberal interpretation of the word necessary - law of the land today
ii. Here, the court relied on the Commerce Power and the Necessary and Proper Clause
iii. Article I, Section 8, Clause 18: Congress shall have the power… To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer there of
iv. Two fundamental issues:
1. (1)  Could Congress constitutionally charter a national bank?
a. According to CJ Marshall, the federal government is one of enumerated powers, and establishing a bank or corporation is not in the Constitution BUT, the bank can be created through the Necessary and Proper Clause.
b. Necessary and Proper clause EXPANDS enumerated powers.
c. Tax and spending enumerated power + Necessary and Proper makes it appropriate to make a national bank. 
i. Expansion of powers because its placed among powers. If it was intended as a limit – it would have been in Art. 1. Sec. 9 → language could have been clear that it was a limit not an enhancement but they chose to place it among the powers of congress
ii. Structural way to interpret constitution
2. Could Maryland tax a federally charted national bank?
a.  First Bank was chartered so 2nd bank is ok too → Evidence that majority of people w original understanding of constitution believed bank was constitutional  (Originalist pov)
v. Again state vs. popular sovereignty aka the people (again!)
d. Prigg v. Pennsylvannia In 1793, Congress enacted the Fugitive Slave Act. In response, Pennsylvania enacted a ‘personal liberty law,’ which prevented a person from being removed from the state without a full judicial proceeding (including a jury trial) – this conflicted with the federal law, which provided only the most limited procedural protections.
i. Takeaway - Necessary and Proper clause can provide authority to legislate about constitutional provisions other than explicit delegations to federal government- e.g., Art. 4 fugitive slave clause
ii. Can allow Congress to legislate about provisions in the constitution which are not written in the form of an explicit delegation of authority to the federal gov. This decision is very broad and offensive to those who take a narrow view of gov authority (typically conservatives) technically still good law
iii. The “Fugitive Slave” clause: "No person held to service or labour in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labour may be due". → doesn’t give power to anyone but states, constitutional rule
iv. Could be argued that provision like this does not require legislation – just saying state a needs to give back to state so not appropriate to use necessary and proper clause → Not giving a power to congress - just stating how to handle fugitive slaves
v. Justice Story responded to Chase’s argument that the Necessary & Proper Clause granted Congress the authority to enact the Fugitive Slave Act: “the end being required, it has been deemed a just and necessary implication, that the means to accomplish it are given also; or, in other words, that the power flows as a necessary means to accomplish the end.” But, the states cannot be compelled to enforce the Fugitive Slave Act, the federal government must carry into effect its own policies – this limitation on federal power provides the foundation for the “anti-comandeering doctrine”
vi. Fugitive Slave Clause + Necessary and Proper Clause = Fugitive Slave Act is constitutional.
2. The Commerce Power: Article I, Section 8, Clause 3: Congress shall have the power… to regulate commerce with foreign nations, among the several states, and with the Indian tribes.
a. Gibbons v. Ogden (1824) Ogden (plaintiff) received a license under New York state law that purported to give him the exclusive right to operate steamboats in New York waters. Gibbons (defendant) sought and obtained a similar license from the federal government, which Gibbons used to compete with Ogden in the same water route that Ogden was using. To protect his monopoly license, Ogden filed suit in the New York Court of Chancery to enjoin Gibbons from operating his boats in New York waters. Gibbons argued that he was operating his boats pursuant to an order of Congress, and that Congress has exclusive power under Article I, Section 8 of the Constitution to regulate interstate commerce. New York court rules in favor of Ogden and Gibbons appeals to the Supreme Court. SC rules for Gibbons
i. Congress is granted the power to regulate interstate commerce in Article I, Section 8 of the Constitution. The word “commerce” includes traffic, intercourse, and navigation, as well as commodities associated with interstate commerce. (more than just buying & selling goods)
ii. Congress may regulate all commercial activities occurring between states. If a state and Congress both pass conflicting laws regulating interstate commerce, the federal law governs pursuant to Congress’s constitutional grant of power to regulate interstate commerce.
iii. Limitation: not activities occurring solely within one state’s borders - 10th am.
iv. “strict constructionist” Marshall say we need to think of the intent behind the words and what the scope of the power 
v. This is a BROAD interpretation of the Commerce Clause: the commerce power “is the power to regulate, that is, to prescribe the rule by which commerce is to be governed. This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the Constitution.”
1. Congress essentially ignores Commerce Power for next half-century
3. “Progressive Era” cases: awareness of economic injustice - president and congress wanted to enact legislation to fix injustice but supreme court was conservative
a. Champion v. Ames (1903)Congress enacted the Federal Lottery Act of 1895 (FLA) which prohibited the buying and selling of lottery tickets across state lines. Champion was indicted by U.S. Marshall Ames for violating the statute. Champion argued that Congress’s Commerce Clause power does not include the power to completely prohibit a certain kind of commerce; only to regulate it. RULE: Commerce power held to be “plenary” - unqualified; absolute and includes authority to prohibit commerce between states in specific goods. 
i. Lottery tickets are subject of traffic, and thus subjects of commerce, and the regulation of interstate transportation of lottery tickets by independent carriers is regulation of commerce among the states.
ii. Limitation: Congress cannot interfere with commerce of lottery tickets carried out exclusively within the states [tenth amendment] (this limitation is abandoned in the New Deal Era)
iii. 3. Dissent argued “promotion of public health, good order, and prosperity” belongs exclusively to states. 
b. United States v. E.C. Knight 
i. American Sugar Refining Co. purchased its competitors, including E.C. Knight. The federal government charged that the firm would monopolize the sugar market nationwide in violation of the Sherman Antitrust Act. Manufacturing occurred all within one state and so it was a purely local activity. The Supreme Court considered whether Congress had the power to criminalize this conduct based on its power in the Commerce Clause and the Necessary and Proper Clause.  RULE: Commerce begins after manufacturing; does not include manufacturing. 
ii. Issue: Validity of Sherman Anti-Trust Act under Commerce Clause
iii. SC HELD: that Congress could not regulate the local manufacture of sugar, even if it were to be exported to other states since “commerce” involves the sale or movement of an item after it is manufactured.
iv. In the dissent, Justice Harlan applied the means-end scrutiny test from M’Culloch and contended that suppression of monopolies are appropriate means to protect trade and commerce, making the Sherman Act constitutional.
1. Ends: “the protection of trade and commerce among the states against unlawful restraints”
2. Means: Suppression of monopolies
3. Never formally overruled, but so narrowed as to have no practical meaning today
4. Highlights that manufacturing is not truly interstate
c. Hammer v. Dagenhart 
i. Congress passed an Act prohibiting goods made by children from being sold in interstate commerce. Plaintiff brought suit alleging that the Act was an unconstitutional exercise of Congress’s Commerce Clause Power. The court considered whether Congress can prohibit the shipment of products between states that were manufactured by children. Rule: Commerce theory does not give the federal government authority to regulate manufacturing within a state. 
ii. The Court found that Congress lacked the power to prohibit the interstate shipment of goods manufactured by child labor when the true “aim” was to intrude on the state’s exercise of police power over local trade
iii. ·Court define commerce as “Intercourse” + “traffic”
1. State A having all manufacturing and state B having all mining --> neither of those are commerce so the fed gov cannot regulate it. 
iv. Enclave Theory: Manufacturing occurred in enclaves within state. Congress could only regulate movement of products over state borders. 
4.    New Deal Era Cases: Older Court so when they left, FDR got to add members to make progressive court and new deal statutes were affirmed 
a. United States v. Darby
i. RULE: Congress may regulate the labor standards involved in the manufacture of goods for interstate commerce and may exclude from interstate commerce any goods produced under substandard labor conditions.
ii. Political context - President made because conservative court was striking down new deal cases so Congress introduced bill to add new judges for all judges over 70. Significant that older guys were gone in later years, and FDR was able to put more progressive judges on court.
iii. Facts: Congress passed the Fair Labor Standards Act (FLSA) to prevent the introduction and shipment of goods produced under labor conditions that failed to meet federal standards from entering the stream of interstate commerce. The United States government (plaintiff) brought suit against Darby Lumber Company (defendant) alleging that the company engaged in labor practices that fell short of the FLSA’s standards with the intent of manufacturing goods to be sold in interstate commerce.
iv. Substantial impact of FLSA establishing min wage on commerce → Impact of lower wages in some states than others – think ab all the toys made in china – the manufacturing is shifted to lower cost producers and has a huge Impact on commerce
v. The court held that even though manufacture is not commerce, Congress’s power to regulate includes the power to regulate price and the power to prohibit and therefore, Congress can regulate factors that influence price and can prohibit interstate commerce of products that are produced with labor below the minimum wage. (Reinforces holding from Ames )
vi. Further, The shipment of manufactured goods between states falls within the definition of interstate commerce and is thus subject to regulation by Congress under the Commerce Clause
vii. Cannot regulate manufacturing but it does have the power to prohibit items that are manufactured from moving into commerce. 
viii. Overruled Hammer v. Dagenhart→ enclave theory for manufacturing
ix. “Congress . . . Is free to exclude from the commerce articles whose use in the states for which they are destined it may conceive to be injurious to the public health, morals or welfare, even though the state has not sought to regulate their use.”
b. Wickard v. Filburn  During the Great Depression, FDR and the Democratic-controlled Congress passed many “New Deal” programs to improve the poor economic climate. One such program was the Agricultural Adjustment Act of 1938, which limited the area that farmers could devote to wheat production in an effort to stabilize the national price of wheat. Filburn (plaintiff), a small farmer, was penalized for producing extra wheat for him and his family. Filburn filed suit against Secretary of Agriculture Wickard (defendant), seeking to enjoin enforcement against himself of the penalties. Filburn argued that because the excess wheat was produced for his own private consumption and never entered the stream of commerce, his activities could not be regulated by the Commerce Clause. The district court agreed with Filburn and the circuit court affirmed. Wickard appealed. Key Takeaway:  The commerce power can regulate local activity that has substantial effect on interstate commerce in addition to regulating commerce itself.  (absolute high point) 
i. By growing his own wheat, Filburn decreases the amount of wheat purchased in the market, negatively impacting the wheat market, and thus, interstate commerce.
ii. BROADEST interpretation of the Commerce Clause.
iii. not just individual’s effect on commerce but aggregate of those similarly situated and if that cumulatively affected interstate commerce
5. The Civil Rights Era: used commerce clause to protect civil rights
a. Heart of Atlanta Motel (Political context: US anti-Russia and pro personal freedom. US cracking down on discrimination. Foreign policy implications to show that US cares about political rights and value BUT Civil Right Cases count Civil Rights Acts unconstitutional - only applies to governmental conduct. Power of Congress to legislate was ab state conduct, private parties, so states could discriminate ) In 1964, Congress passed the Civil Rights Act (CRA). Title II of the CRA forbids racial discrimination by places of public accommodation such as hotels and restaurants. The Heart of Atlanta Motel, Inc. (plaintiff) in Atlanta, Georgia advertises to and hosts primarily out-of-state guests. The motel practices a policy of refusing to rent rooms to African Americans and brought this suit against the United States government (defendant) in the District Court for the Northern District of Georgia to challenge the CRA as an unconstitutional extension of Congress’s power to regulate interstate commerce. 
i. The Court held that under the Commerce Clause, the Act prohibiting racial discrimination of public accomadations was valid because Congress has the power to remove obstructions and restraints to interstate commerce. The unavailability of adequate accommodations to African-Americans interferes significantly with interstate travel.
1. Commerce NOT limited to commercial activity -  leisure travel qualifies
ii. Reasoning: Hotel is located in middle of a state but can be used by any travellers driving through. Motels for travellers. There is advertising in national publications and on interstate highways to persuade people who are traveling thru to stop at the hotel
iii. Reconfirms Congress can regulate intrastate acts having “substantial and harmful” effect on commerce   	
b. Katzenbach v. McClung (“Ollie’s BBQ)Restaurant, not near highway, didn’t allow black people to eat inside but could order food to go. Local restaurant that has local clientele RULE: If business uses or purchases products from interstate commerce, that gives gov the power to regulate the business as well because then the business had significant ties in intrastate commerce that can be regulated
i. Although Ollie’s is a local spot and does not generally serve out-of-state diners, it imports over 50% of its meat from out-of-state, traveling in interstate commerce.
ii. Thus, Congress can regulate the restaurant’s actions through the Commerce Clause.
c. Commerce Takeaways (so far)
i. Commerce is “intercourse”; includes navigation (Gibbons)
ii. Leisure travel is also interstate commerce (Heat of Atlanta)
iii. Power limited only by other constitutional provisions (Gibbons)
iv. Does not include purely intrastate matters/manufacturing, but effect on interstate commerce can permit regulation (Darby/Wickward)
v. Can prohibit items from interstate movement (Ames/Darby/Wickward)
1. can exclude based on health, morals or welfare
2.  minimum wage/working hour rules can be basis
3.  tantamount to a “police power”
6. Modest Judicial Retrenchment
a. United States v. Lopez (1995) In 1990, Congress passed the Gun-Free School Zones Act (GFSZA), making it a federal offense "for any individual knowingly to possess a firearm in a place that the individual knows, or has reasonable cause to believe, is a school zone." Lopez (defendant), a student who brought a gun to his high school, was confronted by school authorities, arrested, and charged with violating the GFSZA. Lopez was tried and convicted. In his appeal, he brought suit against the United States government (plaintiff), challenging the constitutionality of the GFSZA as a regulation based on Congress’s Commerce Clause power. HELD: There is no economic activity involved so it is unconstitutional. TAKEAWAY: Activity that is regulated by the Commerce Clause must be “economic in nature”
i. What three things does the Court hold that the Commerce Power allows Congress to regulate?
a. The use of the “channels” of interstate commerce (ways things move)
b. The “instrumentalities” of interstate commerce (persons/things moving)
c. Activities that “substantially affect” interstate commerce  (THIS ONE is at issue in THIS CASE)
ii. If Congress can regulate activity relating to the Economic productivity is not enough, would give government access to family law, criminal law, education, etc.
iii. Why does the dissent want to uphold the Gun Free School Zones Act?
1. Congress needs only “rational basis” for action
a. Threat of gun violence impairs education, less educated workforce impairs economy. locales impacted by gun violence will particularly suffer
iv. Distinguishes from prior cases; if “costs of crime” sufficient nexus Congress can regulate essentially ANYTHING
1. Rehnquist Court “states rights” focus 
v. This case deals with Congress’s regulation of activities that “substantially affect” interstate commerce - this doesn’t affect interstate commerce really    	
b. NFIB v. Sebelius (2012) Deals with the constitutionality of the Affordable Care Act. Provision in question: “Individual Mandate”: requires most Americans to either purchase qualifying health care or to pay a penalty fee in conjunction with their income tax filings.  RULE: the Commerce Clause does not empower Congress to compel individuals to engage in commercial activity.
i. Part I deals with the constitutionality of the individual mandate under the Commerce Power [power to regulate activities that “substantially affect” interstate commerce]
ii. HELD: The individual mandate is an unconstitutional use of the commerce power.The individual mandate does not regulate existing commercial activity. It instead compels individuals to become active in commerce by purchasing a product, on the ground that their failure to do so affects interstate commerce. - construing the Commerce Clause to permit Congress to regulate individuals precisely because they are doing nothing would open a new and potentially vast domain to congressional authority.
iii. The proposition that Congress may dictate the conduct of an individual today because of prophesied future activity finds no support in our precedent. We have said that Congress can anticipate the effects on commerce of an economic activity. But we have never permitted Congress to anticipate that activity itself in order to regulate individuals not currently engaged in commerce.
iv. Liberal Bloc Dissent: Without the individual mandate provision, Congress’s other requirements in the regulatory scheme of the ACA would trigger an adverse effect in the insurance market: premiums would skyrocket, the number of uninsured would increase, and insurance companies would exit the market – thus, the individual mandate provision is an essential part of a larger regulation of economic activity – this is a legitimate end under the commerce power. – Invoking Necessary & Proper Clause
1. One of the goals enacting the ACA was to eliminate the insurance industry’s practice of charging higher prices or denying coverage to individuals with preexisting medical conditions – the Commerce Power allows Congress to ban this practice [US v. South-Eastern: Congress may regulate the methods by which interstate insurance companies do business]
7. Commerce Power Takeaways
a. Commerce is “intercourse”; includes navigation (G) & leisure travel (H)
b. Power limited only by other constitutional provisions (G)
c. Can prohibit items from interstate movement (A/D/W)
i. can exclude based on health, morals or welfare
ii. minimum wage/working hour rules can be basis
iii. tantamount to a “police power”
d. Congress can regulate: (L)
i. channels“ of interstate commerce (way things move: e.g. RR/highways)
ii. “instrumentalities” of interstate commerce (people/things moving) 
iii. intrastate activity having “substantial affect” on interstate commerce
e. Regulated activity must be “economic” in nature (L)
f. Cannot compel engagement in commerce (S)
F. Tax and Spend Power (Art 1.8.1) Section 8 [cl. 1] Congress shall have the power to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;
	Key Questions:
(1)  Purposes for which Congress can Tax & Spend?
(2)  Limits on “conditional” spending?
(3)  “Tax” v. “Penalty

1. U.S. v. Butler (1936) This case is predicated on a challenge to the Agricultural Adjustment Act, which taxed processors on farm products and used the revenue to pay farmers not to grow an excess of crops.  Butler (plaintiff), a processor of crops, brought suit against the United States government (defendant) in federal district court to challenge the constitutionality of the AAA.  RULE: Congress may not use its taxing and spending powers to obtain an unconstitutional result, such as invading the reserved rights of the states under the Tenth Amendment.
a. Holding: Congress’s power to tax and spend is a separate power not confined by Congress’s other enumerated powers. However, this power is not without limits. Any congressional power to tax and spend is limited by Tenth Amendment state sovereignty concerns. The AAA violates state sovereignty by seeking to invade states’ rights to regulate and control their own agricultural production. Since Congress has no power to regulate and control agricultural production, it follows that Congress may not indirectly accomplish that end through its taxing and spending powers.
b. Post-Butler Tax and Spend Developments
i. Steward Machine Co. v. Davis (1937): Court upheld federal unemployment compensation
ii. Helvering v. Davis (1937): Upheld Social Security pension program because it advances the general welfare
iii. Oklahoma v. Civil Service Commission (1947): Upheld Hatch Act, barring political participation by government employees and to state officials paid in part by federal funds
2. NFIB v. Sebelius Pt. 2 (2012) Deals with the constitutionality of the Affordable Care Act
a. Part II deals with the constitutionality of the individual mandate under the tax and spend power
b. HELD: The individual mandate is constitutional under the Tax & Spend Power.
c. The Act describes the payment as a “penalty,” not a “tax” – but this does not determine whether the payment is viewed as an exercise of Congress’s taxing power
d. How determine a “tax” is actually a penalty:
i. (1)  Based on “wrongfulness” of conduct [scienter requirement: “knowing” conduct taxed not “innocent” conduct]
ii. (2)  Magnitude of the charge ($) matters
iii. (3)  Payable to regulatory agency [ex: Dept. of Labor] rather than taxing entity [IRS]
e. Here, the payment is a tax, not a penalty
i. (1)  The individual mandate contains no scienter requirement
ii. (2)  For most Americans, the amount due will be far less than the price of insurance, and by statute, it can never be more
iii. (3)  The payment is collected by the IRS through the normal means of taxation.
f. Although the payment will raise considerable revenue, it is plainly designed to expand health insurance coverage. But taxes that seek to influence conduct are nothing new [ex: sin taxes]
g. The Affordable Care Act's requirement that certain individuals pay a financial penalty for not obtaining health insurance may reasonably be characterized as a tax. Because the Constitution permits such a tax, it is not our role to forbid it, or to pass upon its wisdom or fairness
3. Taxation TAKEAWAYS
a. Federal taxes must be uniform throughout United States
b. Taxes can have regulatory purpose
c. Not limited to scope of other enumerated powers 
i. Congress can tax things it can’t regulate 
ii. Can tax inactivity (commerce clause cannot compel you to engage in commerce, but they can tax refusal to engage in commerce)
d. Validity not dependent on nomenclature (name i.e. tax or penalty)
e. “Tax” invalid if an actual penalty; indications include:
1.  based on “wrongfulness” of conduct “knowing” conduct taxed/ not ”innocent” 
2. $$ magnitude
3. payable to regulatory entity rather than taxing entity
4. If Congress wants you to do something
a. Regarding enumerated powers - makes direct legislation
i. ALSO Penalty is enforceable if enumerated power
b. But if not enumerated and want to incentivize - tax and spend powers  
5. Dole v. South Dakota (1987)1987) A South Dakota law permitted persons age nineteen or older to buy beer containing up to 3.2% alcohol. In 1984, Congress passed 23 U.S.C. §158, which directed the Secretary of Transportation, Dole (defendant), to withhold up to five percent of federal highway funds otherwise available to states in which state laws permitted persons under the age of twenty-one to purchase alcohol.
a. RULE: Congress may condition the receipt of federal funds by states subject to the following four limitations:
i. (1)  the exercise of the spending power must be for the “general welfare;”
ii. (2)  the conditions on the receipt of funds must be unambiguous;
iii. (3)  conditions must be related to a federal interest in a particular national project or program;
iv. (4)   and conditions must not violate any other constitutional provisions such as the Tenth Amendment.
v. (5)  Can’t be too coercive
b. Here, Section 158 meets the limitations:
i. (1)  Curbing young drinking is designed to promote the general welfare
ii. (2)  The condition is unambiguous [make the drinking age 21 and if not, you get stripped of 5% of your federal highway funds]
iii. (3)  This is related to significant federal interest in promoting safe transportation on federal highways
iv. (4)  The Tenth Amendment operates to limit Congress’s imposition of conditions on state’s receipt of federal funds when the effect of those conditions are coercive – here, they are not. Noncompliance would only result in a 5% loss of what states would otherwise receive.
c. Why does O’Connor dissent? Must be related to federal interest in program 
d. TAKEAWAYS Identified Limits on the Spending Power 
i. Must be in support of the “general welfare
1. Congress gets “substantial deference”
ii. Any conditions must be unambiguous 
iii. Must be related to federal interest in national projects or programs
iv. Must not violate other constitutional provisions
v. Cannot be so coercive that “pressure turns into compulsion”
EXECUTIVE POWERS - separation of powers
G. Foreign Affairs
Article II, Section II, Clause 2: The President shall have power, by and with the advice and consent of the Senate, to make treaties, provided 2/3 of the Senators present concur.
Article VI: The Constitution, and the laws of the United States, which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land.
1. Foreign Affairs (Treaty)
a. Missouri v. Holland (1920)
i. The president signed treaty with UK about migratory birds and legislation enacted laws pursuant to the treat - this treaty called for protecting birds from hunting. In 1918, Congress passed a law implementing the treaty – authorizing the Secretary of State to regulate hunting. The State of Missouri brought action against Secretary of State Holland, claiming that enforcement of the treaty violated the 10th Amendment. States claimed that only states have general police powers - animals “owned” by states.
ii. The Supreme Court rejected this argument.
iii. Article II, Section II, Clause 2 gives the government the power to enter into treaties
iv. Article VI makes treaties made under the authority of US law supreme law of the land
v. 10th am: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people
vi. If a treaty is valid, there can be no dispute about the validity of the statute 
vii. The federal government routinely carries out its express powers under the Constitution by Acts of Congress regulating activities and functions which happen to fall within the borders of a State, and which would be regulated by the State itself in the absence of the relevant express federal power. There is no reason to treat international treaties differently.
viii. Necessary and Proper Clause makes legislation ok because it is necessary and proper to fulfill a power of the federal government in the constitution 
ix. Reasoning: Treaty+ Necessary & Proper Clause = Valid Federal Statute
2. TAKEAWAYS: The holding as commonly understood:
a. 1. U.S. government (president) has sovereign authority to make treaties equal to that of all other nations
i. Not limited to specific grants of federal power enumerated in the Constitution
ii. US has the same authorities to make treaties as all other countries - we don’t have to point to something specifically in the constitution for it - if it is something states can make treaties about, the US can too 
b. 2. Congress may enact legislation “necessary and proper” to implement treaty terms
i. expands the power of congress
c. 3. Bill of Rights as (only?) constraint
i. Federal gov cannot make a treaty that allows it to impinge on rights in bill of rights (ex no jury trials, no free speech, etc.)
ii. Other countries limit free speech for equality, when US joins that treaty, they say the join the treaty but with consistent our constitution
3. Reid v. Covert (1957) Military Court convicted wife of killing her husband, an airforce sergeant, in the UK. A treaty with the UK gave the US military exclusive jurisdiction over the case. Pursuant to the treaty, the wife was tried & convicted without a jury trial - she claimed violation of her 5th Amendment right to a jury trial.
a. The Supreme Court held: the wife had the right to a jury trial.
b. (1)  TAKEAWAY: Treaties must conform to the Bill of Rights. The United States’ power and authority derives from the Constitution, and the government can only act within the Constitution’s limits – whether or not the government is acting here or in another country.
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4. Medellin v. Texas (2008) The Vienna Convention on Consular Relations requires that anyone arrested in a foreign country be promptly informed that they have a right to have their consular officials informed of their arrest. Medellin was one of 51 Mexican nationals on death row who have not received their Vienna Convention notifications. Medellin’s trial attorney failed to raise the issue, and thus, it was “procedurally defaulted” under Texas law Mexico took the issue to the International Court of Justice. In the case Avena, the ICJ agreed that the US was in violation of its treaty obligations and called for all 51 cases to be reviewed – President Bush ordered Texas to comply, but the state refused.
a. HELD
i. (1)  The ICJ decision in Avena was not automatically binding domestic law – not all international obligations have automatic domestic effect.
ii. (2)  There is a distinction between self-executing and non self-executing treaties
iii. (3)  Nothing in the Protocol, UN Charter, or ICJ Statute gives automatic effect to ICJ decisions [non self-executing treaty] – thus, the decision of whether to comply with ICJ decisions is a sensitive foreign policy issue which should be left to the executive and legislative branches.
5. Treaty Takeaways Updated
a. “Self-executing” treaty effective upon ratification - court is going to apply rule from the treaties directly as rules in litigation without any further domestic action
b. “Non self-executing” treaty requires implementing legislation to be enforceable by courts - courts do not apply treaty rules unless congress has enacted legislation
i. Distinction not in constitution, Chief Justice Marshall Established it 
ii. Confusing - often you have to litigate to know if self executing
c. If treaty and statute conflict, “last in time” prevails (treaty must “self executing” to override statute)
i. Treaties and statutes are legally equal and first, try to construe them so that they don’t conflict. If they conflict, apply the one that is last in time. If it is not self-executing though, this is not an issue because courts would not apply the treaty without the statute. 
ii. Constitutionally, treaties and statutes are “on the same footing” Congress should construe so as to give effect to both – if possible, without violating the language of either 
d. Commonly assumed President can unilaterally withdraw U.S.from treaty (no case has reached merits)
6. Executive Agreements:
a. American Insurance Association v. Garamendi (2003) California attempted to redress historical wrongs for victims at a state level. CA’ passed a Holocaust Victim Insurance Relief Act (1999) because German Gov colluded w insurance companies to deny Jewish people of the benefits they were insured for - sometimes the survivors, sometimes the families. President had executed agreements with Germany, France, and Austria, agreeing to allow the International Commission of Holocaust Era Insurance Claims to resolve those insurance fraud claims. 
i. The issue here is whether the California law conflicts with the executive branch’s established foreign policy. Typically, states handle insurance regulations and insurance varies from state to state. CA argues this is a well-recognized prerogative. Federal gov argues president made an agreement already and states should not do anything to get involved. The Supreme Court ruled that:
1. Executive power includes foreign affairs
2. When state law conflicts with federal law, federal law pre-empts state law
ii. This was not a treaty - no ⅔ vote of the senate. President can order states to do something.  
iii. Ordinarily, executive agreements automatically pre-empt state law if the agreements explicitly state this condition
iv. If the agreements do not expressly include this condition, the extent of the state law’s interference with foreign policy must be evaluated
v. As CA’s HVIRA conflicts with the federal treaties, the treaties will pre-empt state law.
vi. Exec power includes foreign affairs; exec agreement pre-empts state law
vii. Executive agreements legally equivalent to treaties
1. binding on U.S. internationally
2. preempt conflicting state law
H. War Powers -  Executive
1. Youngstown: During the Korean War, steel mill workers, unable to reach collective bargaining agreements with their employers, gave notice of intent to go on strike. Because of the importance of steel production during the war, President Truman issued an executive order directing the Secretary of Commerce to seize the steel mills and continue operation. Several steel mill owners brought suit against the Secretary, alleging that the executive order is unconstitutional, as it amounted to lawmaking, a function reserved for Congress. HELD: President does not have authority to do this under the constitution, and congress has not given them statutory authority to do it. Seizure is overturned. 
a. The President claims his authority to seize the mills comes from: (1)  “Executive Power” (2)  “Commander in Chief Clause” [Article II, Section 2] (3)  “he shall take care that the laws be faithfully executed” [Article II, Section 3]
b. Congress may find authority to authorize the steel mill seizure from:
i. (1)  The Takings Clause [5th Amendment]
ii. (2)  Commerce Power [Article I, Section 8]
iii. (3)  Raise & Support Armies + Necessary & Proper [Article I, Section 8]
c. The Supreme Court ruled that the President’s power, if any, to issue the order, must stem from an act of Congress [statutory basis] or the Constitution itself.
d. Statutory Basis
i. There is no statute that expressly states that the President can take possession of property as he did
ii. Nor is there an act of Congress from which that power can be implied.
e. Constitutional Authority
i. There is no constitutional basis for the President’s actions. Article II, Section 3 reads “the executive power shall be vested in a president… that he shall take care that the laws be faithfully executed” – Congress makes the law, the President executes them.
f. The order is not within the President’s power as “Commander in Chief” – the President is not the Commander of domestic industries.
g. The 5th Amendment Takings Clause requires the government provide “just compensation” when taking private property. The only branch of government who has the power to pay compensation is Congress, so they are the only one able to seize the mills.
h. Commander in Chief clause - since Korean war, presidents use this any which way - it is WAR power, not domestic powers
i. Frankfurter’s concurrence- history can be helpful tool for interpreting constitution, but we cannot rewrite the constitution just bc we have history of violating it
j. Jackson’s Concurrence provides three zones for presidential authority:
2.  Takeaways:
k. Three classifications of presidential action:
l. 1.President acting pursuant to Congressional authorization
i. Has Article I (authority of congress in enacting) + Article II (executive) authority
ii. Strong presumption of legitimacy--maximum authority - prez typically wins
1. Even if congress exceeded authority, pres might have his own authority to do it
m. 2. President acting when Congress is silent
i. Has only Article II authority
ii.  “zone of twilight” where concurrent authority
iii. Presumption of legitimacy is weaker - Presidential authority really depends on the context of the case
n. 3.President acts contrary to Congress *case here
i. Has Article II  – (minus) Article I authority
ii. “lowest ebb”/courts must “disable” Congres
iii. The Court just scrutinize presidential actions in this zone with caution - fairly rare for prez to win
o. Where does this case fall?  Contrary to Congress
2. Zivotofsky v. Kerry Zivotofsky was born to United States citizens living in Jerusalem – his mother requested his American passport list his birthplace as “Jerusalem, Israel.” However, the request was denied pursuant to a State Dept. policy issued by the president, which provided that a passport can only list Jerusalem as the place of birth due to the international political controversy over Jerusalem. Zivotofsky filed suit against Secretary of State Kerry, claiming that the Foreign Relations Authorization Act permitted citizens born in Jerusalem to list their place of birth as Israel.
a. The Supreme Court ruled that:
i. Article II of the Constitution grants the US president the power to “receive ambassadors,” [Article II, Section 3, Reception Clause] AKA the power to recognize a foreign sovereign
ii. Although Congress can regulate the content of US passports, Congress has no similar constitutional power that would enable it to initiate diplomatic relations with a foreign sovereign
iii. Thus the federal act does not trump the President’s recognition power – Zivotofsky loses.
b. This case falls into Youngstown Zone 3 – although this is the lowest ebb of presidential authority, the President prevails as Congress is “disabled” here. 
3. Medellin v. Texas (Pt. 2) After the ICJ’s decision in Avena, President Bush attempted to order Texas to comply with the decision – can he do this?
a. HELD: No, the president’s power to enforce an international obligation must derive from the Constitution or an act of Congress.
b. President Bush argues he can – deriving authority from US treaties and inherent “foreign affairs” power
c. However,
i. RULE: The president cannot convert a non-self executing treaty into a self-executing treaty.Thus, although the decision creates an international obligation, it does not of its own force constitute binding federal law that preempts state criminal procedure.
ii. Not a claim settlement
1. This fits into Youngstown Category 3 – lowest ebb of presidential authority
F. Administrative - Executive
1. Executive branch makes “rules” (rather than laws - congress) and rulemaking power is derived from authority of Congress. Congress has to authorize rulemaking in the form of a statute that says Executive branch can make certain rules and adjudicate cases within those issues. Reality today is that Executive branch makes a lot of rules and looks like it is legislating and deciding such disputes. Rules have force of law
2. INS v. Chada  Chadha, an undocumented immigrant, overstayed his student visa. An immigration judge suspended his deportation, but the House of Representatives passed a resolution vetoing the suspension. Chadha argued to that the resolution was unconstitutional
a. Congress has powers over naturalization, passed a lot of statutes on immigration but a lot of the statutes leave discretion to the executive branch in rulemaking (ex daca). Here, Congress delegated authority to executive but reserved authority to overturn any individual case (calling it a legislative veto). This means Congress could, by simple majority, overturn decisions made by the executive branch that they had previously authorized the executive branch to make (and had authorized exec to do so WITHOUT requirement of presentment). BUT Congress shouldn’t have executive or judicial powers and therefore shouldn’t be determining individual cases.
b. Historical precedent supporting Congress
c. The Supreme Court ruled:
i. (1)  Congress only has legislative power.
ii. (2)  According to Article I, Section 7, legislation requires:
iii. (a)  Bicameralism: both houses must act (must be the same) 
iv. (b)  Presentment: the act must go to the President
1. If president denies - ⅔ of senate, super majority, can vote and still make it law and override president.
d. Here, a resolution providing Congress with a one house veto over an action of the executive branch is unconstitutional as it does not meet the requirements of either bicameralism or presentment.
e. Thus, the resolution is unconstitutional and Chadha’s deportation is suspended.
i. If Congress wants a say in rulemaking, they can control  the guiding “intelligible principle”
ii. For “private laws” that can affect one individual/company etc (citizenship grants, tax relief, etc) Congress may never sanction, only benefit
3. Administrative Law Takeaways
a. Congress cannot delegate “legislative” authority - can delegate rule-making authority
i. “non-delegation doctrine”
b. Valid rulemaking requires
i. Statutory authority providing “intelligible principle” for rulemaking - must provide some guidance
ii. Administrative Procedure Act (statute) compliance
1. typically requires “notice and comment”
2. proposed/new rules published daily in Federal Register
3. final rules incorporated in Code of Federal Regulations
iii. Not “arbitrary, capricious, or abuse of discretion”
c. Agency determinations get judicial deference:
i. if there is a thorough investigation, and the determination is well reasoned, and persuasive (Skidmore)
ii. And the determination is a permissible construction of unclear statute (Chevron) (courts will defer to agency interpretation) 
1. Conservative judges don’t like giving a lot of deference here
G. Separation of Powers
1. Clinton v. New York: The Line Item Veto Act (1996) gave the President the power to “cancel in whole” three types of provision signed into law: (1)  Any dollar amount of discretionary budget authority; (2)  Any item of new direct spending; or (3)  Any limited tax benefit. In 1997, President Clinton invoked the Act to cancel a provision in the Balanced Budget Act (1997) that would have allowed New York to avoid repaying funds received under Title XIX of the Social Security Act – several individuals challenged the constitutionality of the cancellation.
a. The Supreme Court ruled:
i. There is no provision in the Constitution that allows the President to enact, amend, or repeal statutes.
ii. Article I, Section 7 requires legislation originate in Congress and be presented to the President upon passage in the House and Senate – if the President doesn’t approve, he can return it to the House, where it originated (veto power) – the veto is subject to being overridden by two-thirds vote in each house of Congress
iii. In contrast, the line-item veto takes place AFTER the bill becomes law, only applies to part of the bill, and allows the President to effect the repeal of laws, for his own policy reasons, without regard for Article I, Section 7 procedures.
iv. Such a unilateral power to change the text of an enacted statute is unconstitutional.
Takeaway: NO line item/selective veto- all or nothing and must occur during presentment, not after the bill has become a law.
2. Morrison v. Olson  Legality of special prosecutor statute. This case concerns the constitutionality of Title VI of the Ethics in Government Act, which permitted the DC Circuit Court to appoint independent counsel to investigate and prosecute high-ranking government officials for violations of federal criminal laws upon request of the Attorney General. Independent Counsel Morrison was appointed to investigate possible obstruction of congressional investigations by DOJ officials, including Solicitor General Ted Olson. 
a. Olson challenged the constitutionality of the independent counsel provision, arguing it violated separation-of-powers principles as:
i. (1)  Morrison was appointed by the judiciary, not the executive
ii. (2)  The Senate did not vote to confirm her, as required by the Appointments Clause
b. The Supreme Court ruled that the Appointments clause [Article II, Section 2, Clause 2] provides two paths to appoint federal officers
i. (a)  Principal Officers: ambassadors, Supreme Court justices, etc. must be nominated by the President and confirmed by the Senate
ii. (b)  Inferior Officers: the appointment of inferior officers can be vested to the president, courts, or heads of departments by Congress
c. The Court distinguishes principal and inferior officers using certain criterion:
i. Subordination to the Attorney General
ii. Limited jurisdiction
iii. Limited duration in office
iv. Other issues here
1. Removal only for “good cause” restriction - shows its not supposed to be a political appt
2. Presidential authority over prosecutions - court said no
d. Here:
i. (1) Morrison is deemed an “inferior officer” because:
1. (a)  She is inferior to the Attorney General
2. (b)  Has limited jurisdiction
3. (c)   Has limited tenure
ii. (2)  Did the fact that she can only be removed for good cause interfere with the President’s duty to take care that the laws be faithfully executed?
1. No.
e. (3)  Was the act unconstitutional because it reduced the president’s ability to control the prosecutorial powers?
i. No.
f. After Clinton’s impeachment by independent counsel Ken Starr, both sides of the political aisle became disillusioned by independent counsel and the Ethics in Government Act expired with its sunset provision in 1999.
g. Statute at issue allowed for independent special prosecutors not appointed by executive so that the executive could be fairly investigated 
h. Appointment clause gives president power to appoint principal officers in appointment clause (with advice of Senate). For inferior officers, Congress can vest in the president, courts, etc, and not have senate confirmation - CONGRESS CANNOT appoint officers for executive functions. Per Art.II Sec.II Cl.II
i. Congress confirms principal officers, but does not appoint any. They have choices of who they can give appointing power to for inferior officer, but cannot appoint
3. Appointment Takeaways
a. President appoints principal officers/Senate confirms
b. Inferior officers may follow same procedure or
i. may be vested in President/Heads of Dept/Courts alone
c. Congress can NOT appoint Executive officials
d. Officers of United States wield “significant authority” (principal)
i. Employees lack significant authority/implement policy only (inferior)
e. Distinguishing Principal from Inferior officers: 
i. nature and extent of duties including policymaking
ii. who they answer to
iii. tenure of position
f. Executive Branch: 1.President 2.Principal Officers 3.Inferior Officers 4.Employees
4. United States v. Nixon: President Nixon named a co-conspirator in various charges, so a district court subpoenaed various tapes and documents relating to meetings Nixon participated in. Nixon filed a formal claim of privilege and a motion to quash the subpoena
a. The issue here is Article II’s Executive Privilege vs. Article III’s Need for Evidence
b. Legal basis for Executive Privilege: “Separation of Powers” + Practical need for confidential discussions = presumptive privilege for presidential communications
c. The Court ruled:
i. However, when the communication does not concern military, diplomatic, or sensitive national security secrets, that presumption may be rebutted due to the constitutional need to produce all relevant evidence in a criminal case
ii. Thus, there is no absolute, unqualified presidential privilege - separate powers was not meant to operate with absolute independence
5. Trump v. Vance NY District Attorney Vance is investigating Trump and subpoenaed various records from him. Trump filed suit in federal court seeking a declaratory judgment that he has absolute immunity from state prosecutions while in office and enjoining the enforcement of the subpoena
a. This case differs from US v. Nixon because:
i. (1)  State court subpoena rather than federal – this is significant because:
1. (a)  No presidential pardon (cannot pardon themselves or anyone else in state actions) 
2. (b)  Risk of “vexatious” prosecutions
ii. (2)  Personal information of the President’s rather than official information
b. Issues Presented:
i. (1)  Does Article II and the Supremacy Clause categorically preclude the issuance of a state criminal subpoena to a sitting President?
1. Not for private papers [unofficial] → they CAN be subpoenaed
ii. (2)  Does Article II and the Supremacy Clause require a heightened pleading standard for the issuance of a state criminal subpoena to a sitting President?
1. No legal basis for “unwarranted burden” for the President. Public interest calls for access – to require a grand jury to meet a heightened standard would hobble the grand jury’s ability to acquire the information needed for the investigation
Executive Privilege Takeaways
c. Public (“official”) papers and records of presidential discussion subject to claim of Executive Privilege
d. President does not have “sovereign immunity” of monarchs - president is still citizen and can be sued
e. Cannot be sued for “official” acts, but not immune from personal conducts in other civil suits even while in office
f. May be compelled to comply with state & federal subpoenas
i. may only be criminally prosecuted after term ends
g. Can be required to produce public documents if “demonstrated, specific need”
h. Private papers subject to regular rules
H. Supremacy Clause Article VI cl. 2 This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding
1. M’Culloch v. Maryland II (1819)
a. M’Culloch v. Maryland posed two issues:
i. Can Congress constitutionally charter a national bank?
1. Part I deemed that yes, Congress can constitutionally charter a bank through the Necessary and Proper Clause
ii.  Could Maryland tax a federally charted national bank?
1. This opinion deals with this issue
iii. States have the power to tax by grant of a similar power to the taxing power the federal government has – the States’ and federal governments’ taxing power exists concurrently.
iv. Limits on the tax power are essentially political – they depend on the constituents taxed – which is generally a sufficient security against erroneous and oppressive taxation.
v. The power to tax involves the power to destroy, thus, to permit a state to to exercise that power against the federal government would necessarily affirm the authority of an individual state to destroy that institution and to negate the federal government’s ability to preserve it.
vi. This power to destroy is contrary to the principle of federal supremacy–the bank was created by a federal statute, so Maryland cannot tax the bank as a federal institution because federal laws are supreme to state laws.
vii. HOWEVER, “the power to tax is the power to destroy applies to the legal burden of tax. The supremacy clause does not prohibit non-discriminatory taxes, ultimately paid with federal funds.
1. Ex: The State can impose a tax on a federal government employee, BUT this cannot be a discriminatory tax. Thus, a state cannot tax the federal employee if they do not impose a similar tax on state or private sector employee
2. Limits on State Taxation (Takeaway)
a. McCulloch v. Maryland held states could not tax federal government institutions (Bank of the U.S.)
i. “The power to tax [is] the power to destroy”
b. Applies to legal burden of tax - WE have the legal burden of the tax on our income, if the taxes are not paid, WE are responsible, not the company
c. Does not prohibit non-discriminatory taxes ultimately paid with federal funds
i. Taxes on government employees/retirees 
ii. Taxes on government contractors
3. Am. Ins. Assoc. v. Garamendi (Pt. 2)
a. Issue: “federal policy” v. state law
b. The preemption doctrine mandates that valid federal law, including statutes, treaties, executive agreements, administrative rules, and common law, supplants or supersedes state law that is inconsistent with the specific terms or overall objectives of the federal law.
c. Court identifies two forms of pre-emption
i.  Field Preemption: domain belongs to federal government
1. State action with more than “incidental effect” barred
ii.  Conflict Preemption: federal approach prevails if there is an actual conflict
1. Can’t comply with both federal and state rules.
d.  Here, we have a case of conflict preemption – the Court finds “conflict” between the executive approach and the California approach without congressional action.
4. Arizona v. United States The AZ legislature passed SB 1070, a law designed to deter the unlawful entry and presence of undocumented immigrants in the state. 
a. The law: 
i. (1)  Makes failure to comply with federal alien registration a state crime [field preemption] 
ii. (2)  Makes it a misdemeanor for illegal immigrants to apply for work in Arizona [obstacle preemption – federal government has enacted the IRCA to combat the employment of illegal aliens, but only imposes civil fines, not criminal]
iii. (3)  Permits warrantless arrest of individuals believed to have committed a “removable offense” [obstacle preemption – Congress already enacted a removal process]
iv. (4)  Requires police to verify detainees’ immigration status with federal authorities [not sure, since under federal law state authorities can request ICE to verify a person’s immigration status, so this scheme leaves some room for a policy requiring state officials to contact ICE as a routine matter]
b. The issue is whether state law that addresses immigration is preempted where Congress has completely occupied the entire field of immigration law?
c. The Court identifies four forms of preemption, rather than the two identified in Garamendi:
i. (1) Express, (2) field, (3) obstacle, (4) conflict
5. Pre-emption Takeaways
a. Four forms of “pre-emption:
i. Express preemption – Congress enacts legislation barring state action
ii. Field preemption – domain belongs to Fed gov’t
1. state action w/more than “incidental effect” barred
iii. Conflict preemption – Federal approach prevails if actual conflict
1.  can’t comply with both federal & state rules
iv. Obstacle preemption – State action constitutes an obstacle to the achievement of federal aim
v. Does statutory language* indicate preemption?
1. If YES → express
2. If NO → Implied
a. If Implied → Conflict, Field, Obstacle
i. Conflict is the easiest to identify, after express
ii. If this is on exam, don’t expect to get 100% the right answer
vi. Also applies to treaty or exec agreement
I. 10th and 11th Amendments 
1. 10th am: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people
a. Tenth Amendment Analysis
i. (1)Does Constitution grant power to Congress?
1. If yes, federal government can exercise 
ii. (2)Does Constitution prohibit state from acting?
1.  If no, state government can exercis
b. New York v. United States (1992):Radio active waste - statute deals with this by saying state must provide disposal facilities or take title of it. Incentive for state to figure out how to deal with it because state then is liable and STILL has to dispose of it. New York concedes that Commerce power allows regulation of radioactive waste in that if there is no disposal site in the state, it crosses state lines but Challenges authority of government to regulate the state.
i.  Argument: not regulating waste but telling state to do something directly as state would have to ENACT law to take title and Congress cannot force state to legislate 
ii. Congress CANNOT order a state to enact legislation, and to take title, they will have to enact statutory authority. 
iii. Congress passed a law saying that states who cannot provide waste disposal facilities must take title of waste generated by private parties of the state or the states would be liable for damage that resulted from the waste. 
1. New York conceded permissibility under Commerce Clause, but challenged the constitutionality of this law under 10th Amendment. This law may be necessary, but its not proper!
a. Court has fair amount of discretion to decide what is proper
iv. The 10th Amendment itself places no limits on the federal government. Rather, the amendment simply recognizes that the effect of other limits on the federal government – such as those that derive from the structure of the Constitution – may be to reserve powers to the states
v. The Court observed that the Tenth Amendment is not directly relevant, but noted the tenth amendment has three premises
1. (1) Is a power delegated to Congress? – if yes, then Congress can exercise that power, but here the Court answered no.
2. (2) Does the Constitution prohibit the state from taking that action? – here, the Constitution is silent on the issue
3. (3) Therefore, the decision on how to deal with the waste is reserved to the state – Congress lacks the power to tell the state how to make that decision.
vi. TAKEAWAY: Congress can’t force state to legislate
1. Court held that Congress cannot “commandeer” state legislatures
2. anti-commandeering doctrine: Congress cannot commandeer or mandate the legislative processes of the state by directly compelling them to enact and enforce a federal regulatory procedure
c. Printz v. United State:  Congress passed the Brady Handgun Violence Prevention Act in 1993 – while implementing the act, the federal law commanded the chief law enforcement officer of every jurisdiction to conduct background checks on people buying guns – this was challenged by several sheriffs.
i. This case extends the anti-commandeering doctrine – the Supremacy clause imposes an obligation to follow Congressional commands on state judges, but not on state executive-branch officials [you can’t commandeer state executive officials!]
ii. Congress can’t commandeer state executive officials
iii. Although it may be “necessary” means to regulate interstate firearms marketplace, forcing sheriffs to conduct background checks is not “proper” – necessary and proper clause does not apply here!
iv. This “usurpation” of power violates the principle of state sovereignty reflected in the 10th Amendment
v. NY v. United States —> about directing state legislatures to do something. Printz is about ability to command state executive branch officials
vi. Takeaway: Court (J. Scalia) held 5-4 Congress can’t commandeer state executive officials
d. Chisholm v. Georgia (1793):
i. Chisholm, not citizen of Georgia sued Georgia in federal court SC ruled in GA’s favor. Upheld ability of citizen to go into federal court and sue a state
ii. Issue: Can a South Carolina citizen sue the state of Georgia?
iii. Georgia claimed sovereign immunity, but the Court ruled yes, the state is not a sovereign and could be liable in suit to a private individual. Further, constitution is based off popular sovereignty.
iv. This case was controversial among states, and two years later, the Eleventh Amendment was ratified – the amendment modified Article III Section 2
1. Now, a state can be a plaintiff in a suit against another state or a citizen thereof, BUT a state cannot be a defendant in a suit by a citizen of another state UNLESS it consents.
2. The Eleventh Amendment left some questions open:
a. Can a citizen of one state sue another state? – No, the 11th Amendment makes this clear.
b.  Could a citizen sue his own state? – unclear from the text of the 11th Amendment [this is later resolved by Hans v. Louisiana]
c. Did the Eleventh Amendment reverse Chisholm? - unclear from the text of the 11th Amendment [this is later resolved by Hans v. Louisiana]
2. 11th am: The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State 
a. Hans v. Louisiana: A citizen of Louisiana brought suit against Louisiana for interest accrued on bonds issued by the state, alleging that an amendment to the state constitution that barred the state from paying the interest violated the US Constitution’s Article I Contracts Clause.
i. Issues:
1. Can a citizen sue its own state?
a. No. Although the Eleventh Amendment does not expressly prohibit citizens from suing their own state, however, a sovereign cannot be sued by an individual without its consent. Thus, an individual cannot sue its own state without consent.
b. it is not within the power of any citizen to call a state into court. The same rationale applies to whether an individual can sue his or her home state
2.  Did the Eleventh Amendment reverse Chisholm?
a. Yes.
ii. Takeaway: Cannot sue own state without its consent
b. Seminole Tribe of Florida: Congress enacted statutes to help with Indian Gaming. Congress granted individs authority to sue state if not following IGRA. The Seminole Tribe sued the state of Florida pursuant to the Indian Gaming Regulatory Act (that allowed tribes to sue states in federal court), alleging that Florida and its governor refused to enter into any negotiations with the tribe for the establishment of gaming activities – Florida moved to dismiss based on the 11th Amendment state sovereign immunity. This case endorses Hans v. Louisiana
i. HELD: this provision violated sovereign immunity. Commerce power did not justify overriding - nothing in commerce power or Art. I more generally justify overriding state sovereign immunity.
ii. Although the 11th Amendment holds that individuals cannot sue their state without the state’s consent, there are two other ways individuals can sue a state:
1. (1)  A state can consent to waiving their immunity to be sued in federal court through “claims acts”
2. (2)   If the state does not consent, Congress has the power to override or abrogate states’ sovereign immunity through a federal statute
a.  Congress tried to abrogate Florida’s immunity though the IGRA, but couldn’t. The Court found that Congress did not act pursuant to a valid exercise of power
b. In past cases, the Court has found authority to overrule only under two provisions of the Constitution: The Commerce Clause (Penn. v. Union Gas), Section 5 of the 14th Amendment
3. Here, the Court overruled Penn v. Union Gas. They relied on two premises: 
a. Each state is a sovereign entity in our federal system
b.  It is inherent in the nature of sovereignty not to be amenable to suit of an individual without its consent
i.  Relying on these premises, the Court ruled the IGRA was unconstitutional, stating that “even when the Constitution vests in Congress complete lawmaking power over a particular area, such as the regulation of interstate or Indian commerce, the Eleventh Amendment prevents congressional authorization of suits by private parties against un-consenting states”
ii. Thus, Congress cannot abrogate a state’s immunity protected by the Eleventh Amendment UNLESS through an exercise of power derived from Section 5 of the 14th Amendment.
iii. Takeaway: States generally immune from suit by private parties in federal court absent their consent
c. Alden v. Maine: Probation officers filed a suit against their employer, the State of Maine, in district court alleging Maine had violated the FLSA. While the suit was pending, the Supreme Court had decided Seminole Tribe v. Florida, which ruled that Congress cannot abrogate states’ sovereign immunity in federal courts through Commerce Clause powers – thus, the district court dismissed plaintiffs’ claim. The FLSA allowed states to be sued in their own courts for violations, so Alden refiled in state court, but the claim was dismissed for state sovereign immunity as well. Here, the Court expands the Seminole Tribe ruling and extended 11th Amendment sovereign immunity to state courts.
i. Ruled that Congress’s Article I powers do not grant it the power to subject non-consenting states to private suits, even on federal claims, for damages in state courts. [court will revisit this under 14th Amendment enforcement]
ii. If Congress’s Article I powers allowed Congress to abrogate state sovereign immunity in their own courts, the government would wield more power in state courts than federal.
iii. Effectively “anti-commandeering” extension to courts.
iv. HOWEVER, Congress may abrogate 11th Amendment immunity through a law enacted pursuant to the 14th Amendment. Section 5 of the 14th Amendment expressly authorizes Congress to enforce the amendment by “appropriate legislation”
v. Seminole tribe - ability to sue state in Fed court; here this is about suing state in own court
vi. Alden  - final step in anti-commandeering trilogy- can’t commandeer state courts
vii. Takeaway: Congressional authority to abrogate state sovereign immunity limited to 14th amendment
1. Remedies for state violation of federal law?
a. sue state with consent
b. sue municipalities/state sub-units
c. sue officers in personal capacity
d. federal government can sue! On behalf of individuals
J. Dormant Commerce Powers:
	The Dormant Commerce Clause is inferred from the Commerce Clause. It is the idea that even when Congress is “sleeping” on the broad grant of Commerce Power given to it in the Constitution and not regulating an aspect of interstate commerce, state action may still be preempt. Cases in this field primarily examine the extent that states are allowed to regulate either matters of interstate commerce directly, or intrastate matters having a tangible effect on interstate commerce.
1. Buck v. Kuykendoll: This case considers Washington State’s denial of authorization for a state resident to operate an “auto stage line” (bus) between Seattle and Portland – the plaintiff had the Oregon authorization and not the Washington one.
i. Washington rationalized the denial by stating there the territory Buck wants to use for his route is already adequately served by other transportation lines and adding Buck’s would increase wear and tear of the highways
ii. The Court struck down this Washington law.
iii. Ruled that the law was effectively an anti-competitive limit protecting existing auto stage services.
iv. The Commerce clause bars state regulation of interstate commerce.
v. Highway safety regulation is permissible if the indirect burden on commerce is not unreasonable – generally, economic protectionism is prohibited.
vi. A state law that affects interstate or foreign commerce must have been enacted with a purpose that falls within the states’ police powers [to regulate and tax for the health, safety, morals, and general welfare of the public]
vii. (1)  The law must have a legitimate purpose or goal
1. Here, “safety” and convenience to the public
viii. The means chosen by the state must be reasonably adapted to attaining that end.
1. Here, it is not reasonable because the law is basically economic protectionism
2. Auto stages here are a channel of commerce (means of travel) v. an instrumentality of commerce, which is what is moved on the channel (passengers, cargo, etc.) – revisit this applying commerce clause rules.
ix. Congress can constitutionally:
1.  Prohibit states from regulating intrastate portions of interstate travel if it has a substantial impact on interstate commerce
2. Limit the number of competitors serving in adjoining states
3.  Establish national bus length limits because buses are channels of commerce.
b. Commerce clause read not just as a power of Fed Gov, but also as a limit of state power
c. Washington having law requiring certificate of public convenience and necessity is unconstitutional because it grants Washington  control over this form of interstate commerce by saying who could be on the roads
d. Economic protectionism - statute protecting specific entity
e. Takeaways:
i. Court struck down WA law
1. Commerce clause bars state “regulation of interstate commerce” 
2. Highway safety regulation permissible if “indirect burden” on commerce not “unreasonable” means to obtain a purpose that falls within state’s police power
3. Economic protectionism prohibited
2. Southern Pacific v. State of Arizona: An Arizona law limited the length of trains in the state and imposed a penalty on any company that violated this provision – Southern Pacific Company brought suit, claiming that the provision is an unconstitutional restriction on interstate commerce. A state law that affects interstate or foreign commerce must have been enacted with a purpose that falls within the states’ police powers [to regulate and tax for the health, safety, morals, and general welfare of the public] – The law’s legitimate purpose or goal must be balanced with the effects on interstate commerce.
a. (1)  The law must have a legitimate purpose or goal
i. Here, safety and convenience to the public (to prevent slack accidents)
b. (2)  The means chosen by the state must be reasonably adapted to attaining that end.
i. Here, it is not reasonable because it costs money and time to alter train lengths as Arizona is the only state on this route with these requirements.
ii. The effects on interstate commerce are felt from LA to El Paso
iii. Required Southern Pacific to run 30% more trains, which actually increases the risk of accidents
iv. When balancing federal v. state equities, it is clear that there is a serious burden on interstate commerce v. a negligible/non-existent safety impact.
v. Holdings:
1. Only Congress can establish commerce regulation/policy
2. State safety regulations must be “plainly essential” [intent is also important – is this simply an act of economic protectionism masked by a safety concern?]
c. Takeaways
i. Holdings: Overall, only Congress can establish commerce regulation/policy  
ii. State has police power for safety regulations but if safety regulation effects commerce it must be “plainly essential”
3. Hunt v. Washington State In 1972, the North Carolina Board of Agriculture adopted a regulation that required all apples shipped into the state in closed containers to display either the words “USDA grade” on their containers or nothing at all. Washington State growers imposed higher standards than USDA grade for the quality of their apples and opposed the regulation. The Washington State Apple Advertising Commission (plaintiff) challenged the regulation promulgated by Governor Hunt (defendant) as an unreasonable burden to interstate commerce. North Carolina defended its regulation by stating that it was a valid exercise of its state police powers to create uniformity in the apples brought into its markets and to protect its citizens from fraud and deception based on mislabeled apples. 
a. Standing
i. Issue: Can a Washington Commission bring suit on behalf of apple growers?
ii. There are two ways for an association to establish standing
1.  An organization can sue on its own behalf if it can satisfy the same prudential and Article III requirements for standing that an individual must satisfy
2. An organization can bring suit on behalf of its members if it satisfies certain conditions
a. An “association” can bring suit if:
b. Members would have standing in their own right
c. Indications of membership:
i. They vote for officers
ii. Eligible to serve in a body
iii. Finance activities
iv. The interests it seeks to protect are relevant to the organization’s purpose
v. Neither the claim asserted or relief requested requires the participation of individual members in the lawsuit.  
3. Associations can seek injunctions or declaratory judgments on behalf of members
iii. Prudential Standing Rules
1. Party may generally only assert own rights
a. limits “third party” standing
2. Recognized exceptions:
a. Where third party unlikely to be able to sue (plane crash victim)
b. Close relationship between Π and third party (child)
3. Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen)
4. Statutory suits limited to “zone of interests”
5. Associations can seek injunctions/declaratory judgments on behalf of members (NEW ADDITION to takeaways)
6. Association” can bring suit if :
a. (1) Members would have standing in own right
b. (2) Issue is germane(relevant) to organization’s purpose
c. (3) Claim/relief does not require individual members
7. “Indicia” of membership
a. Vote for officers
b. Eligible to serve in body
c. Finance activities
iv. Issue: North Carolina law required all apples shipped into the state to only use USDA grading standards. Washington growers have their own standard for apples, which are higher than the federal ones. Washington growers filed suit against NC challenging the regulation as an unreasonable burden to interstate commerce. – here, NC is regulating instrumentalities of commerce.
v. Dormant Commerce Clause Analysis:
1. (1)  The law must have a legitimate purpose or goal
a. States purpose: to protect state consumers from confusion due to multiple conflicting state standards
b. Actual purpose: economic protectionism evidenced by (1) backing of the regulation by NC apple growers and (2) the fact that consumers rarely see those cartons anyways
2.   The means chosen by the state must be reasonably adapted to attaining that end – here, Court establishes that the state has the burden of showing that there are no less discriminatory means available to provide the legitimate local benefit
a.  Unreasonable. This generates more business costs for out-of-state grower
b.  Deprives Washington growers of the investment they made in their state grading scheme
c. The state could have enacted less discriminatory means if they restricted state grades with inferior standards.
b. Takeaways 
i. State has burden of showing laws discriminating against interstate commerce:
1. provide legitimate local benefit
2. no less discriminatory means available 
3. Economic protectionism impermissible
4. Benefit must be valid exercise of police power
c. Dormant Commerce Clause “Rules” (so far)
i. States may not [be]:
1. (1)Regulate out-of-state activity/transactions
2. (2)Unduly burden interstate commerce
3. (3)Directly regulate interstate commerce
4. (4)Engage in economic protectionism-
a. Discrimination against non-residents/commerce not justified by legitimate police powers concerns
ii. States may:
1. (5)Exercise traditional police powers if no undue burden on commerce or non-residents(more to come next class
2. (6)Act as “private” market participant
3. (7)Tax
a. Taxation
i. Requirements for Taxing Commerce(RAISIN DRAN)
1. (1)Activity has substantial Nexus to taxing state
2. (2)Tax is fairly Apportioned
3. (3)Tax is non-Discriminatory to interstate/foreign commerce 
4. (4)Fairly Related to services provided by the state
4. The Market Participation Doctrine 
a. Hughes v. Alexandria Scrap (1976):
i. Maryland created a program that
1.  Purchased junk cars
2.  Paid a bounty for those with Maryland license plates; and
3.  Imposed more stringent documentation requirements on out-of-state processors
a. Required out of state processors to show title
ii. Issue: Can Maryland constitutionally discriminate or burden interstate commerce by imposing more stringent documentation requirements on out-of-state processors or favoring in-state car dealerships when purchasing junk cars?
iii. Court held that yes, because Maryland was acting as a market participant rather than a state regulator, so it can favor its own citizens over foreign ones – this case created the market participant exception to the dormant commerce clause, but did not give factors to determine when a state is acting as a market participant
iv. TAKEAWAY: Court upheld discrimination because state was participating in market, not regulating
b. South-Central Timber v. Wunnicke:State of Alaska passed regulation ordering timber sold must be processed within Alaska before being shipped out of state. The Court held that Alaska’s conditions on the sale of its timber are improper because the state is indirectly regulating conditions relating to the timber processing market as a result of its ownership of the raw timber market.
1. Alaska is a market participant in the timber market and thus can impose whatever conditions it wishes on commercial transactions relating to the sale of timber, but it is acting as more than merely a seller of timber in attempting to regulate timber processing.
2. If Alaska had merely provided a subsidy to timber sellers that processed their products in the state, it would have been acting within its constitutional rights as a market participant. However, because the Alaska regulations leave buyers no choice of where to process their timber, Alaska’s actions exceed the narrow scope of the market participant exception to the dormant commerce clause.
3. Alaska admitted the purpose of the law was to shield its infant timber processing industry from the effects of interstate and foreign competition – foreign commerce restrictions get more scrutiny than interstate restrictions in order to keep foreign commercial regulations uniform
4. The key to whether a state qualifies as a market participant is how narrowly or broadly market is defined – courts usually define it narrowly. A state can only burden a market they are actually participating in.
a. Here, Alaska is in the business of selling timber. Post-sale restrictions on that timber is inconsistent with market participation and thus, does not fit into the exception/ Downstream regulatioin
5. Dormant Commerce Clause analysis:
a.  (1)The law must have a legitimate purpose or goal
i. Here, it is to shield its infant timber processing industry from the effects of interstate and foreign competition
ii. This is economic protectionism. This is not a legitimate purpose. In addition, foreign commerce restrictions are subject to stricter scrutiny than interstate ones.
b. (2)  The means chosen by the state must be reasonably adapted to attaining that end.
ii. TAKEAWAYS:
1. Holdings:
a. Restricting how purchasers use the product after they purchase is inconsistent with market participation doctrine
b. Can only burden commerce in market that the state is actually participating in 
c. Reconfirms State protectionist regulations barred
d. Foreign commerce restrictions get more scrutiny
c. United Bldg & Const. Trades Council
i. Camden, NJ ordinance required 40% of employees on city construction projects be city residents. The ordinance required a one-year residency and the rule extended to subcontractors.
ii. During litigation, the rule was modified to eliminate the one-year residency requirement and changed from a mandate to a “goal”
iii. Privileges and Immunities Clause The Trade Council brought suit against the city, alleging the ordinance violated the Privileges & Immunities Clause [Article IV, Section 2]: “The citizens of each state shall be entitled to all privileges and immunities in the several states”
a. The Privileges and Immunities Clause protects a very limited set of rights:
i. To travel and pass through the state
ii. To reside in the state
iii.  To do business in the state
iv. To buy, hold, or sell property in the state
v.  Equal treatment in taxation
vi. To seek medical treatment in the state
1. Article IV Privileges and Immunities Analysis:
vii.  Is a “fundamental” right or privilege under the clause at issue?
1. Yes, seeking private employment 
viii.  Is the discrimination covered by the Clause?
ix.  Does the state have a “substantial reason” justifying the discrimination?
1. To revitalize the city as it has been plagued by problems like urban decay, high unemployment, a decline in the city’s tax base, and the flight of the middle class from the city.
2. The court found that this could be a sufficient reason to uphold the ordinance, but the evidence shown was not sufficient to evaluate if Camden has a substantial reason for the ordinance.
3. Those being discriminated against must be “source of evil” government is addressing: Camden argues non-residents working in Camden are the source of their issues as they “live off” Camden without “living in” Camden
4. Thus, the ordinance was subject to review under the Privileges and Immunities Clause and would be remanded back to the state court to determine whether the substantial reason was… substantial.
iv. *The Privileges and Immunities Clause applies to municipal actions as well, not just state ones – so the clause applies to this action by the city of Camden
v. *non-New Jersey residents venturing into Camden would not enjoy the same privileges as a NJ resident in Camden, giving rise to a Privileges and Immunities violation. – it is NOT problematic that a non-Camden NJ resident is being discriminated against because they are able to seek a remedy by voting against the ordinance at the polls, while non-NJ residents would not.
vi. Here, the Court determines that the ordinance triggers a Privileges and Immunities analysis.
vii. Privileges & Immunities Clause: Section 2 The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.
viii. Takeaways
1. Market participation doctrine lets states avoid Commerce Cl constraints; not P & I constraints
a. P&I does not extend to state’s own residents  - only out of state residents
b. Action by municipalities are State actions
2. P & I allows discrimination IF state has “substantial reason” for disparate treatment
a. those being discriminated against must be “source of evil” government is addressing
d. Art IV Privileges & Immunities Cl Takeaways
i. Protects limited set of “fundamental”rights (state rights not federal rights):
1. right to travel/pass through state
2. right to reside in state
3. right to do business/work in state
4. right to buy/hold/sell property
5. equal treatment in taxation 
6. right to seek medical treatment in state
7. Art IV P & I analysis:
a. 1.Is a “fundamental” right/privilege at issue?
b. 2.Is the discrimination covered by the Clause?
i.  i.e., directed at non-residents
c. 3.Does the state have a “substantial reason” justifying the discrimination?
i.  i.e., are non-residents “source of evil”
K. Civil War Amendments 
1. The 13th Amendment: Section 1 (abolishes slavery) Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. Section 2 (authorization to legislate) Congress shall have power to enforce this article by appropriate legislation.
a. Takeaways: 
i. Applies to private and government conduct
1. includes “badges and incidents” of slavery- can be read more broadly than the physical act of slavery and reach badges and incidents - lasting vestiges that have persisted 
2. Jones v. Alfred H. Mayer (1968) held Congress could use the 13th Amendment to bar private racial housing discrimination as disability to hold property is a “badge and incident” of slaver
3. justified legislation against sex trafficking (even entirely within one state)
b. Only two successful applications since 1865 but could service some purpose today
2. The 14th Amendment: 
· Section 1 
· Citizenship Clause 
· Privileges or Immunities Clause 
· Due Process Clause 
· Equal Protection Clause 
· Section 5 
· Power to enforce
Section 1:
(1)  Citizenship Clause: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.
(2)  Privileges and Immunities Clause: No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States - [not drafted as a non-discrimination provision, instead it flatly prohibited any abridgement of any citizens’ privileges or immunities – barred two types of deprivation: (1) laws that discriminated against some citizens and (2) laws that discriminated against anyone. This included privileges and immunities protected by Article IV Privileges and Immunities Clause, the personal rights guaranteed in the Bill of Rights, first 8 amendments of the Constitution, & fundamental rights in the Civil Rights Act of 1866];
(3)  Due Process Clause: nor shall any State deprive any person of life, liberty, or property, without due process of law; [extends 5th Amendment to states]
(4)  Equal Protection Clause: nor deny to any person within its jurisdiction the equal protection of the laws. [states have an affirmative duty to enforce the rights of all people – the government and to protect them from both governmental and private deprivations of their constitutional rights]
 
Section 5: The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article. [enforcement power] 
a. Privileges or Immunities Clause:  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States
b. Applies to STATE action
c. Intent was to overturn Dred Scott and if someone is denied citizenship by state, they are then citizen of US and have protections from being US citizen .
d. Slaughterhouse Case: Annihilated the Privileges and Immunities Clause. In 1869, Louisiana ordered the closure of all the state’s slaughterhouses because the slaughters were not following regulations to get rid of waste and were poisoning the water system. Louisiana granted a monopoly one single, private-owned slaughterhouse to stop this conduct. ( Here the court said that the states were not subordinate to fed gov under 14th am. Despite the above intent)
i. Issue: Does this violate the Privileges and Immunities clause of the 14th Amendment by denying the butchers the right to exercise their trade?
1. The Court ruled that no, it does not.
2. The 14th Amendment does not protect this un-enumerated right to exercise one’s trade.
ii. The Court held that there was a distinction between the Privileges and Immunities in Article IV, which protects the rights of citizens of one state while visiting in another, and the Privileges or Immunities Clause of the 14th Amendment
iii. Privileges and Immunities in Article IV include those listed in Corfield, while Privileges or Immunities in the 14th Amendment would be limited to natural and inalienable rights that pertained to the Union as a whole, such as:
1.  the right to petition the government
2. right to peacefully assemble
3. free access to seaports, sub-treasureies, land offices, and courts
4. demand care of federal government on the high sea
5.  use of US navigable waters
6. writ of habeas corpus  
iv. Effectively guts logical intent of P&I as extension of individual rights to all Americans
v. TAKEAWAYS: 
1. HELD: Privileges or immunities of US citizens incl: 
a. right to peaceably assemble/petition for redress
b. free access to seaports, sub-treasuries, land offices, and courts
c. demand care of federal gov’t on high seas/abroad
d. use of US navigable waters
e. writ of habeas corpus(Cant b held w freedom taken away)
e. Bradwell v. Illinois: Further annihilated the Privileges and Immunities Clause. Bradwell was a woman who applied to the Supreme Court of Illinois for a license to practice law in the State and was denied because she was a woman.
i. Issue: Does this violate the Privileges and Immunities clause of the 14th Amendment by denying Bradwell the right to seek a lawful occupation?
1. Court ruled that no, it doesn’t.
2. The Privileges or Immunities Clause of the 14th Amendment does not protect this un-enumerated right.
ii. 14th Amendment Privileges and Immunities Clause applies to a narrow subset of federal rights, not un-enumerated rights.
iii. The right to admission to practice in the courts of a state is not a privilege or immunity because it in no sense depends on citizenship of the United States
f. Cruikshank White supremacists burnt down a courthouse where Black people protested [Colfax Massacre] – one of them was prosecuted with interfering with citizens’ First Amendment right to peaceful assembly and Second Amendment right to bear arms.
i. TAKEAWAY Held 14th Amend privileges or immunities clause did not extend Bill of Rights to states 
1. Further further annihilated the Privileges or Immunities Clause
2. Issue: Does the Privileges or Immunities Clause extend the Bill of Rights to states?
a. The Court ruled  that no, it does not.
3. Held that the Privileges or Immunities Clause does not protect the enumerated rights in the Bill of Rights.
g. TAKEAWAY: Privileges or Immunities: Today → limited impact (practical impact is to extend those enumerated slide, and later had to make the incorporation doctrine)
i. Privileges and Immunities Today
1.  CA 1 year welfare residency requirement overturned in Saenz v. Roe (1999)
a. interfered with fundamental right to travel
b. distinguished from “portable benefits” like tuition → where people would go to a state just to get an education and then leave immediately after
ii. State Action
iii. Marsh v. Alabama: Town in Alabama under private ownership (owned by a corporation). Marsh was a Jehovah’s witness passing out religious literature and was told that she couldn’t pass out the literature without a permit and no permit would be issued to her. When this happened, Marsh protested and was arrested and charged with violating Alabama state law. Marsh brought action against Alabama for depriving her of her 1st and 14th Amendment rights.
1. The Court ruled that despite private ownership and governance, the First and Fourteenth Amendments were fully applicable.
2. Public Function Doctrine: By monopolizing all government functions within a town, the company had taken on the character of a governmental actor and was subject to the same constitutional constraints as state and local governments. (ex: prison, chater school)
3. TAKEAWAY Private entity performing traditional state functions = state action for 14th amendment purpose. (this means that you a private company actions count as state action for 14th amendment analyses if that company is performing functions the state government normally performs. )
iv. Pruneyard v. Robbins - when someone opens up their property to the public, and encourage them to enter (ex shopping center) someone’s rights on their property might be restricted. (Petition for Israel-related issue, but shopping center had rule saying no solicitors. )
1. State Constitutions can grant rights in excess of those provided by U.S. Constitution
2. CA constitution grants more free speech than federal  constitution → grants free speech right to the people, the rule is more favorable to people than in the constitution as a whole and the SC upheld CA’s rule for CA citizens. 
v. Shelley v. Kraemer:
1. Issue: Does the 14th Amendment bar state judicial enforcement of a racially restrictive covenant?
a. The Court ruled that yes, it does.
2. Private people are free to enter into and voluntarily abide by racially restrictive covenants
3. However, state court enforcement of a racially restrictive covenant constitutes state action, which violates the Equal Protection Clause of the 14th Amendment
4. A court is also a state actor when it enforces a substantive rule that violates individual rights under the Fourteenth Amendment. In this case, state court enforcement of the restrictive covenants against the Shelleys would deny them equal protection in the exercise of their property rights.
5. TAKEAWAY: Holding: State court enforcement of  racial discrimination constitutes state action
vi. NCAA v. Tarkanian: The NCAA adopted rules governing the way its member college universities could engage in recruiting of athletes. After a lengthy investigation into the recruiting practices of the UNLV team led by the plaintiff, the NCAA investigative committee found that UNLV officials had committed 38 rules violations, including 10 by Tarkanian. The university decided to reassign Tarkanian rather than fire him. Thereafter, Tarkanian filed for an injunction, alleging the NCAA violated his due process rights.
1. Issue: Is the NCAA a state actor whose actions trigger due process protections under the 14th Amendment?
a. The Court ruled that The NCAA is not a state actor whose actions can trigger due process protections under the 14th Amendment. UNLV is, but it is one of over 900 institutions that make up the NCAA. Although it had some input into NCAA policies, the policies were nevertheless created by collective membership, not the state of Nevada.
2. State action may exist if UNLV transformed NCAA’s rules into state rules and the NCAA into a state actor.
3. TAKEAWAY: State action found in concerted or symbiotic action resulting in deprivation of rights. (meaning that the state actor would have had to transformed the rules to make it state action) 
4. Here this is not the case because Tarkanian was dismissed by UNLV,  but under the rules of the NCAA. The claimed deprivation of due process was solely the product of NCAA’s private conduct and since UNLV had not delegated its authority to NCAA and can withdraw at any time, this was not a state action.
vii. TAKEAWAYS: State Action: Categorical Approach
1. State action found:
a. Private performance of a public function (Marsh)
b. Judicial enforcement of private agreements violating individual rights (Shelly)
c. Joint state/private action (NCAA)
i. concerted or “symbiotic” action resulting in deprivation of rights
ii. Joint action between private and public party can potentially be state action if it is concerted or symbiotic and results in the deprivation of rights
d. State endorsement of private conduct
2. State action NOT found:
a. Issuing liquor license to discriminatory private club
b. Service cut-off by privately owned utility company
c. Operation of private schools (even if state funding rcv’d)
viii. TAKEAWAYS:State Action: Two-Part Approach Lugar v. Edmondson Oil (1982) 
1. :(1)Is deprivation caused by exercising right or privilege created by state or rule of conduct imposed by it? AND
2. (2)     Is party charged with deprivation fairly said to be state actor?
a. state official 
b. private party aided by state official 
c. conduct otherwise chargeable to state
h. Due Process Clause: nor shall any State deprive any person of life, liberty, or property, without due process of law
i. Three components: (1)Incorporation (2)Procedural due process (3)Substantive due process
ii. Procedural Due Process Requirements
1. Goldberg v. Kelly: This case stems from a challenge to NY welfare benefit termination law – doesn’t provide a chance for pre-welfare benefit termination hearing, only a post-termination hearing.
a. Issue: Does this NY state law violate the Due Process Clause of the 14th Amendment?
i. The Court ruled that yes, it does.
b. Welfare benefits are a property interest, so a due process analysis is triggered before depriving someone of their welfare benefits.
c. When a participant’s welfare benefits are about to be terminated, the participant is entitled to a pre-termination evidentiary hearing in order to ensure their procedural due process rights.
d. Court emphasized that people need welfare benefits to survive so waiting until after they terminate would not suffice
2. Mathews v. Eldridg: This case considers the same basic issue as Goldberg but has to do with Social Security benefits rather than welfare.
a. Issue: Does the Due Process Clause require that social security disability recipient be entitled to a pre-termination evidentiary hearing?
b. The Court rules that no, it does not and distinguishes the case from Goldberg
c. Disability benefits are a property interest and thus trigger a due process analysis
d. Due Process Analysis carried out by the Matthews-Eldridge Balancing Test:
i. (1) The private interest affected
ii. (2) The risk of erroneous deprivation – risk of error during these processes and what additional safeguards could be implemented?
iii. (3) The government and public interest [financial and administrative burdens changing procedure would entail]
e. The Court distinguishes this case from Goldberg:
f. Recipient of disability payments, unlike a welfare recipient, is not impoverished and can survive an interruption of income
g. Eligibility for disability benefits are not determined by financial need – so the recipient can receive other forms of income and governmental assistance
h. The administrative process here is more routine, unbiased, and documentable than the welfare assessment in Goldberg
i. Changing procedures would be burden on financial and administrative resources and provide the same results as the system in place. 
iii. Procedural Due Process Takeaways
1. Rules situational when property interests* involved
a. Scope depend on interests at stake
2. Core components
a. Notice
b. Opportunity to be heard
c. Neutral decisionmaker 
3. Mathews balancing factors
a. private interest affected
b. risk of erroneous deprivation/probable value of additional safeguards
c. government interest/fiscal and administrative burden of additional procedures
i. *Deprivation of life & liberty generally governed by “criminal procedure
iv. Substantive Due Process Development: Allows courts to protect certain individual rights from governmental interference, even if procedural protections are present or the rights are not specifically mentioned elsewhere in US Constitution.
1. Gitlow v. New York (1925): Court upheld communist for publishing manifesto. Should have been 1st am. But what is imp is not the outcome: but that the the Court specifically applied the 1st amendment to the states. Court said that 14th am. Can be used to provide bill of rights protection to a state. (They still uphold the conviction in this circumstance.) 
a. NY passed a statute prohibiting the written or verbal advocacy of criminal anarchy
b. Issue: Does this statute the Due Process Clause of the 14th Amendment?
i. The Court held that no, it does.
c. First Amendment freedoms of press and speech are considered liberty interests protected by the 14th Amendment Due Process Clause. [INCORPORATION DOCTRINE]
d. The Incorporation Doctrine is a constitutional doctrine in which the Bill of Rights is made applicable to the states through the Due Process Clause of the 14th Amendment.
e. However, this freedom is not absolute. The state can limit expressions of speech that incite people to commit crime, as they have here.
f. Analysis:
i. (1)  Fundamental right?
1. Yes, 1st Amendment freedom of speech and press
ii.  Justified purpose?
1. Yes, inciting crime is dangerous to the public welfare
iii.  Means are permissible?
1. Yes, the state legislature can criminalize this if detrimental action, like violence, is reasonably foreseeable, as it is here.
g. TAKEAWAY: Held 1st Amd “incorporated” by 14th Amd
2. Nebbia v. New York (1934): NY law fixed price of milk
a. Issue: May a state fix the price of goods sold in the state without violating the Due Process Clause of the 14th Amendment? The Court ruled that yes, it could.
i. Analysis:
1. Fundamental right?
ii. Dairy farmers’ right to contract
1.   Government Purpose?
2. Public Interest” – milk is an integral part of a healthy diet – price-cutting during the Great Depression was hurting the milk industry, and the NY legislature wanted to protect it.
iii.  Means justify the ends?
1. Presumption of constitutionality [today called ‘rational basis review’]
iv. Yes. Laws only require “reasonable relation” to propose purpose – however, they cannot be arbitrary nor discriminatory
v. law only requires a rational relationship to the state interest to be upheld
vi. Analysis 1. Fundamental right? 2. Gov purpose? 3. Means justify ends?
b. TAKEAWAY: 
i. Rebuttable “presumption of constitutionality”
ii. Today called “Rational Basis Review - Gov likely to prevail
3. Carolene Products (1938) (Fn 4)  Congress passes law banning interstate shipment of funky milk
a. Rational basis review is applied here & court upholds the law, but the Court says that the presumption of constitutionality can still be rebutted by:
i. (1)  Litigants could present factual evidence showing that the law was irrational, arbitrary, or discriminatory in the particular circumstance. [this is written IN the opinion]
ii. (2)  Under Footnote 4, the presumption of constitutionality would not apply to legislation in three situations, thus triggered strict scrutiny analysis:
1. (a)   legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments
2. (b)  if legislation restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation,
3. (c)   if legislation adversely affects discrete and insular minorities who cannot protect themselves in a democratic process(especially racial, religious, and national minorities and particularly those who lack sufficient numbers or power to seek redress through the political process) 
b. TAKEAWAY:Now called “Strict Scrutiny” - gov likely not to prevail
4. Williamson v. Lee Optical (1955) Oklahoma state law imposed restrictions on opticians & Court upheld it using rational basis review.
a. Rational basis review: Is there some legitimate end that a rational legislature might have thought the law would further?
5. TAKEAWAY:[T]he law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it."
a. State laws now rarely fail “rational basis review”- but normally fail “strict scrutiny
6. 14th am. Today: (3)Due Process Clause (4)Equal Protection Clause → a Second founding (privileges )
v. Modern Substantive Due Process
1. Ferguson v. Skrupa: Kansas passed a law prohibiting engaging in the debt adjustment except if you are a lawyer (economic protectionism is only a problem across states under dormant commerce clause - no constitutional basis so far to say no economic protectionism within state)
a. The Court upheld the law.
b. The Court rejected the litigants’ attempt to rebut constitutionality with factual evidence [first route to strict scrutiny outlined IN Carolene opinion] – now, litigants can only rebut the presumption of constitutionality by invoking one of footnote 4’s exceptions.
c. No longer consider right to contract to be a core right protected by due process - up to the legislature to make value judgements  - courts dont get to not enforce law bc they dont like it
d. By doing this, the Court shielded economic regulation from strict judicial scrutiny by limited strict scrutiny to the bill of rights – which are rights that are largely not economic.
e. This case requires courts to accept any hypothetical or conceivable rational a legislature might have had for restricting liberty – whether or not that rational had been considered by the legislature. [conceivable basis review]
f. States can classify people if not “invidious” [it is ok to limit debt adjustment to lawyers]
g. o   Invidious discrimination is treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious…
h. o   Invidious discrimination generally refers to treating one group of people less well than another on grounds such as:
i. (a)  Race (racism)
ii. (b) Gender (sexism)
iii. (c) Religion (religious discrimination)
iv. Cast
v.  Ethnic background
vi. Nationality
vii. Disability
viii. Sexual orientation
ix. Behavior
x. Results of IQ testing
xi. Age (ageism)
xii. Political views
i. TAKEAWAYS:
i. Court affirmed Lochner → Adkins et al. no longer good law - right to contract is not a core liberty protected by substantive due process - not ab economic stuff
1. up to legislatures, not courts, to make value judgments about laws that don’t match their political views
2. constrained only by Constitution and valid federal law - courts have obligations to protect federal law and constitution
ii. States can classify people if not “invidious”
1. Invidious discrimination generally refers to treating one group of people less well than another on such grounds as their race(racism), gender (sexism), religion (religious discrimination), caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, results of IQ testing, age (ageism) or political views
2. “Invidious Discrimination is treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious. . . . 
iii. Strict scrutiny: 
1. Constitutional provision
2. Bill or Rights
3. Political process restriction
4. Minority group targeted
iv. Rational basis review:
1. Economic
2. police power regulations
2. Griswold v. Connecticut: Connecticut law prohibited the use of contraception or giving information or medical advice to married couples on contraception. The Court held that limits on married couples’ use of contraception was unconstitutional.
a. This case had to do with “personal liberties” – Court found an un-enumerated “right to privacy,” using a penumbra (partially shadowy area) of 1st, 3rd, 4th, 5th, and 9th Amendments. - seem to have complicit privacy implication 
i. This case again rejects Lochner
ii. This case expands the first exception in Carolene’s footnote 4.
iii. There is a narrower scope for the presumption of constitutionality when certain un-enumerated rights were violated, such as, the right to privacy.
b. TAKEAWAY: Court found unenumerated “right to privacy”
3. Roe v. Wade:
a. Issue: Are abortion bans unconstitutional under the 14th Amendment Due Process Clause?
i. Court ruled that yes they are.
ii. This expanded Griswold’s “right to liberty/privacy” under the Due Process Clause of the 14th Amendment.
iii. “Right to liberty/privacy” is a fundamental right -> triggering strict scrutiny analysis
iv. Court here balances: women’s right to privacy, state’s interest in protecting women’s health, and state’s interest in preserving unborn life
v. The Court determined that the government’s purpose [protecting the women] is not compelling until the end of the first semester and the government’s purpose in protecting the unborn fetus is not compelling until after the 2nd trimester
vi. Court here established a trimester framework:
1.  First trimester: no regulations
2. Second trimester: regulations for state interest in maternal health only
3.  Third trimester: regulations for state interest in potential life
vii. The ‘right to privacy’ in Roe v. Wade has been applied since to personal decisions involving:
1. (a)  Marriage
2. (b)  Procreation
3. (c)  Contraception
4. (d)  Family relationships
5. (e)  Child rearing
6. (f)   Education
4. Planned Parenthood v. Casey In 1989, Pennsylvania enacted new restrictions on abortion.
a. Here, the Court held the central holding of Roe, but:
b. (1) Applied an “undue burden standard” rather than strict scrutiny standard. A law is found to impose an undue burden if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability
c. (2)Overruled Roe’s trimester framework – state now has legitimate interests from the outset of pregnancy in protecting the child.
d. (3)  Focused on a different fundamental right than in Roe – right to liberty protected by the 14th Amendment
e. The Joint Opinion in Planned Parenthood upheld the central holding in Roe to respect stare decisis, but discarded important parts of the decision. Some factors to consider when the Court is reconsidering cases:
i. (1)  Has the ruling proven to be unworkable in practice?
ii. (2)  Has the ruling induced people to rely on it?
iii. (3)  Whether related principles of law have so far developed as to have left the old rule no more than a remnant of an abandoned doctrine?
iv. (4)  Whether facts have so changed or come to be seen so differently, as to have robbed the old rule of significant application or justification?
5. Lawrence v. Texas: Challenge to Texas statute criminalizing homosexuality.
a. Bowers v. Hardwick (1986) had previously upheld a similar Georgia statute – in that case, the fundamental right being violated was framed as the “fundamental right to homosexual sodomy” – shocking why the Court upheld it when framed that way!
b. Here, the Court framed the issue on a 14th Amendment Substantive Due Process Right – the “right to liberty” – which included the right to engage in private consensual sexual activity
c. The Court held that the state cannot apply its state police powers to uphold “morality” at the expense of a [the court doesn’t comment on whether this right is fundamental or not] right – this is not a legitimate state interest.
d. The Court applied “rational basis review” when evaluating the statute and found that the state interest here was not legitimate.
e. The law was overturned as a 14th Amendment Due Process Clause violation.
3. Equal Protection Clause: nor deny to any person within its jurisdiction the equal protection of the laws. 
a. Yick Wo v. Hopkins: Discrimination against Asians after many immigrated here during railroad building/gold rush. San Francisco ordinance required Board of Supervisors permit for laundry in wooden building → only 1 white person’s was rejected but on the other hand, all but one Chinese person’s applications were rejected.
i. Legitimate purpose? YES fire safety could be a legitimate concern
ii. Here, permit was completely discretionary and did not have a system stating safety criteria and process of checking facilities for safety. There was NO criteria at all and gives board of supervisor’s 100% discretion - makes it so that it can be applied in discriminatory way
iii. TAKEAWAY:
1. 14th Amendment equal protection applies to all (incl non-citizens) 
2. discriminatory application of neutral law unconstitutional (doesn’t need to be discriminatory on its face )
b. TAKEAWAY - Establishing Discrimination
i. Facial – text of law demonstrates discrimination (easiest to make) 
1. - “only persons of the white race . . . “ 
2. - “no person descended from slaves . . . “ 
ii. As applied – discriminatory or disparate impact 
1. Petitioner must demonstrate: 
a. Law disproportionately impacts protected group, and 
b. Impact is intentional 
c. IF both established, law will get heightened scrutiny that group is entitled to 
2. Facial challenges normally result in law being struck down 
3. As applied challenges often result in limits on application without law being struck down → law may be allowed to stand with respect to other groups or circumstances
c. Plessy v. Ferguson Required separate trains cars for blacks and whites (not a commerce clause issue because it was only within one state). Court upheld separate but equal
d. Brown v. Board of Education: Case challenged use of separate schools for blacks and whites. Does not CATEGORICALLY overturn Plessy v. Ferg but holds that there cannot be separate but equal
i. TAKEAWAY:
1. Held “separate but equal” inherently unequal 
a. recognized white supremacy purpose 
b. harm to black students from segregation 
2. Decision applied to public education only → state schools, not private schools
3. Bolling v. Sharpe read equal protection into 5th Amd.- Washington DC - federal enclave 
a. Is it constitutional to allow segregated schools in federal law? NO violates the 5th amendment. 
e. Loving v. Virginia: VA lw criminalized interracial marriages - made it a felony. VA argued it was a compelling state interest to separate races and uphold racial pride. Lovings married in DC and returned to VA. Said they could avoid prison by leaving VA. 
i. Violated 14th am. Bc it barred equal protection 
1. Law was clearly premised on white supremacy - only a crime to intermarry with a white and a non-white. Non-whites could marry other non-whites.
2. Law which uses races as criteria at all is potentially problematic - potentially a signif. Impact on affirmative action - distinguishes on the bases of race but doing so to make up the historic injustices. 
ii. TAKEAWAYS: 
1. Race-based marriage restriction violated 14th Amendment equal protection 
2. Court also held marriage “fundamental right” under 14th Amendment [substantive] due process 
f. Affirmative Action
i. Takeaways: 
1. 5th Amend due process/14th Amend equal protection clauses produce same effect for federal/state govts respectively 
2. Racial classification gets “strict scrutiny” whether intended to help or hurt
ii. U of Michigan (2003) Courts differentiated between meeting specific quota/ giving 20 points for race from considering race as a factor that was one of multiple pluses
1. Educational diversity is a legitimate government interest. 
2. TAKEAWAY Adopted J. Powell’s educational diversity rational - legit gov interest
iii. United States v. Virginia  All male military school that had an all male admission policy. VA created a women’s leadership institute at a separate school - an alternative that was in their mind, separate but equal. Can’t have that for race, but at this point was ok for gender. 
1. This is a state school, so its state action. 
2. This is a generic assumption about women as basis for denying all women opportunities
3. TAKEAWAYS
a. Court held 14th Amd Equal Protection violation 
b. - applied intermediate scrutiny
c. - rejected generic “assumptions” about women as basis for denying all women opportunities - must be based off actual specific criteria 
g. Equal Clause Protection: Tiers of Scrutiny 
i. Strict Scrutiny
1. A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest (Government has the burden)
2. Suspect Classifications 
a. Race 
b. Religion 
c. Nationality/ Alienage* 
i. *States only
ii. Intermediate Scrutiny: 
1. A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest. (Government has the burden)
a. Quasi suspect classifications:
i. Gender
ii. Legitimacy 
iii. Rational Basis Scrutiny
1. A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate interest (Challenger has the burden). 
a. Classifications: 
i. All other classifications. 
h. Due Process Clause: Levels of Scrutiny 
1. Rational Basis Scrutiny:
a. Non-fundamental rights: 
i. Particularly economic regulations
2. Strict Scrutiny
a. For FUNDAMENTAL RIGHTS: 
b. Incorporated Bill of Rights? 
i. 1st & 5th Amendments
c.  Voting 
d. Privacy/Intimate Relations 
e. Family relations 
f. Domestic travel/residency





