
Constitutional Law Glazier (Fall 2021)

I. Declaration of Independence
A. Created “free and independent states” political structure, which was essentially 13 independent countries because no natl/fedl gov structure created or formal political linkage among colonies
II. [bookmark: _xu92gqeg6bwb]Constitution
A. Sourced in popular sovereignty- “we the people” decided to create a fed gov and make states subordinate to it
B. But still leave substantial authority to states because fed gov has enumerated powers and only allowed to do what is said in Constitution (fed gov does not have police powers like States to regulate behavior and enforce order within territory for betterment of health, safety, morals, and general welfare)9
C. Article I
1. Legislative branch/Congress; now used to describe things that Congress has done/are under the authority of Congress
2. Section 8
a) Powers of Congress = make laws = powers of fed gov
b) Ex) commerce power; declare war; maintain navy/army; anything necessary and proper to carry into execution the foregoing powers
3. Section 9
a) Restrictions on powers of Congress
b) Ex) writ of habeas corpus
4. Section 10
a) Limits on powers of States
b) Ex) no foreign relations; no ex post facto laws; no bills of attainder
D. Article II
1. Executive branch/President
2. Purpose = execute laws made by Congress
E. Article III
1. Judicial branch
2. Only requires creation of one federal court (Supreme Court) but allows Congress to make inferior courts
3. S.Ct. has original jurisdiction to hear federal law cases, disputes between state,s and anything involving international law (e.g., ambassadors, treaties) and appellate jurisdiction
F. Article VI
1. Clause 2- Supremacy Clause
a) Constitution, laws made in pursuance of, treaties = supreme law of the US
b) States bound to honor fed law 
c) US officeholders must take oath to support Constitution
G. Bill of Rights
1. First 10 Amendments that enumerate protected rights of individuals
2. Originally only applied to the fed gov but now sort of applies to States too
H. All 3 branches have duty to uphold Const
I. Each branch must interpret Const (though S.Ct. has final say) 
1. Congress in enacting laws
2. Executive in executing laws
3. Judiciary in deciding cases
J. Women NOT given equality by Const because ERA not ratified so only have statutory protections 
1. Ex) jobs; education; sports; Civil Rights Act of 1964; Title VII
III. [bookmark: _twhwggwv8hjb]Judiciary
A. [bookmark: _1ni7vpo7jfea]Role of the Judiciary
1. “Role of the judiciary is to say what the law is” 
a) Courts have the final say in interpreting laws and Constitution
2. Fed cts can invalidate law violating Constitution
3. Fed cts have authority over ministerial acts of Executive Branch officials/Congress but no authority over political acts 
a) Ministerial act-specific duty assigned by law and individual rights depend on performance of that duty; courts can offer relief
(1) Ex) commissioning of judge after president has nominated, Senate voted yes, and president appointed
b) Political act-decision-maker has complete choice of freedom and only accountable to voters
(1) Ex) president nominating judge; president deciding which ambassador to recognize; content of statutes
4. S.Ct. has final say on all fed law questions
a) Fed law includes Const (ultimate fed law), statutes, treaties, regulations
5. S.Ct. can hear direct appeal of “final” state decision on fed law
a) Structural reading of Const (based on structure of gov created by Const) that necessary for S.Ct. to review state ct decisions so that Const supreme and uniform interpretations
b) “Final” because doesn't have to be highest ct in state, just last word in state
6. States have final say in state law so S.Ct. has no authority if “adequate and independent” state law basis for decision but if question is if state law violates Const, then is fed law question and S.Ct. can hear 
a) Fed Const is “floor” so state const can go above/beyond it but can’t go below stds 
b) State ct must cite state law authority to show that state law and stds don’t go below fed stds to avoid assumption that fed law question
B. [bookmark: _xu9xw4mn2yqe]Justiciability
1. Is the issue suitable for judicial resolution?
a) Court should answer legal questions, not political questions
(1) Courts don’t write advisory opinions
b) Criteria for political questions
(1)  Constitutional text commits to a political branch
(2) Lack of judicially discoverable/manageable standards for resolution
(3) Requires an initial non-judicial policy determination
(4) Would express lack of respect for other branches
(5) Unusual need for adherence to a prior political decision
(6) Potential embarrassment from “multifarious pronouncements” by different branches
2. Standing- Is the plaintiff entitled to sue? 
a) Constitutional standing
(1) Elements of constitutional standing 
(a) Injury in fact
(i) Concrete and particularized
(ii) Actual or imminent
(b) Caused by defendant
(c) Redressable by court decision 
(i) Types of relief court can grant
(a) Damages- harm is actual injury
(b) Injunction- harm is ongoing or imminent injury
(c) Declaratory judgment
(2) No general “taxpayer” standing
b) Prudential standing rules
(1) Party may generally only assert own rights
(a) Generally bars “third party” standing 
(b) Recognized exceptions
(i) Where third party unlikely to be able to sue
(ii) Close relationship between P and 3rd party
(2) Narrow establishment clause exception to bar against taxpayer standing- if Congress passes a law authorizing fed gov to spend money on a religion then taxpayer can challenge that 
(3) Statutory suits limited to “zones of interest” (cause of action related to that law)
(4) Associations can seek injunctions/declaratory judgements on behalf of members
(a) “Association” can bring suit if
(i) Members would have standing in own right
(a) “Indicia” of membership
(i) Vote for officers
(ii) Eligible to service in body
(iii) Members finance activities
(b) State role does not matter
(ii) Issue is relevant to organization’s purpose
(iii) Claim/relief does not require individual members (no $$ damages)
(b) State role does not matter
3. Is the timing right?
a) Ripe- not far enough along so no injury
b) Moot- went too far so issue resolved itself or court’s decision won’t impact what someone has to do/not do/pay
(1) Isn’t dispositive- Exceptions to mootness (can sue)
(a) Collateral injury survives resolution
(i) Ex) Criminal conviction resulting in loss of voting rights, some civil remedy remains viable
(b) Capable of repetition yet evading review
(i) Injury must be of type likely to happen to P
(ii) Type of injury must be of limited duration
(c) Voluntary cessation where D free to return to it at any time
(d) Certified class action can continue without named P
IV. Powers of Congress- Art 1 sec 8
A. Necessary and Proper Clause
1. Leg gets to decide what is necessary and proper and courts give a lot of deference 
2. If end is enumerated power and if means are not clearly prohibited then constitutional
3. Gives authority to legislature about constitutional provisions other than explicit delegations to fed gov
B. Commerce Clause
1. Commerce is “intercourse”; includes navigation
a) Leisure travel is also interstate commerce- private entity holding out to be a public accommodation can be regulated
2. Power limited only by other constitutional provisions (like Bill of Rights)
3. Does not include purely intrastate matters/manufacturing, but effect on interstate commerce can permit regulation
4. Can prohibit items from interstate movement
a) Can exclude based on health, morals, or welfare
b) Minimum wage/working hour rules can be basis
c) Tantamount to a “police power”
5. Congress can regulate
a) “Channels” of interstate commerce
b) “Instrumentalities” of interstate commerce
c) Intrastate activity having a “substantial effect” on interstate commerce
6. Regulated activity must be “economic” in nature
a) Gun in school and fed ct damages for female victims of violent crime NOT economic
7. Cannot compel engagement in commerce
C. Tax & Spend
1. Limits on “Conditional” Spending Power
a) Must be in support of “general welfare”
(1) Congress gets “substantial deference”
b) Any conditions must be unambiguous
c) Must be related to federal interests in national projects or programs
d) Must not violate either constitutional provisions
e) Cannot be so coercive that “pressure turns into compulsion”
(1) 5% ok and 100% too far
2. Taxation
a) Federal taxes must be uniform throughout the US
b) Taxes can have regulatory purpose
(1) Not limited to scope of other enumerated powers
(a) Congress can tax things it can’t regulate
(b) Can tax inactivity
c) Validity of tax not dependent on nomenclature (tax v. penalty)
d) “Tax” invalid if an actual penalty 
(1) Penalty enforceable as long as enumerated power of Congress
(2) Indications of penalty
(a) Based on “wrongfulness” of conduct
(i) “Knowing” conduct taxed; “innocent” not
(b) $$ magnitude
(c) Payable to regulatory rather than taxing enti
V. Executive Powers & Separation of Powers
A. Executive Branch
1. President- head
2. Principal officers- senior level, require President nomination, Senate approval
3. Inferior officers- Congress can decide in statute how to appoint (President, heads of dept, courts)
4. Employees- hired, ministerial 
B. Treaty Power (Foreign Affairs)- Art II sec 2
1. US government has sovereign authority to make treaties equal to that of all other nations
a) Not limited to specific grants of federal power enumerated in the Const 
2. Congress may enact legislation “necessary and proper” to implement treaty terms
3. Bill of Rights as (only?) constraint
4. “Self-executing” treaty effective upon ratification
5. “Non self-executing” treaty requires implementing legislation to be enforceable by courts
6. If treaty and statute conflict, “last in time” prevails, but treaty must be self-executing to override statute
7. Commonly assumed President can withdraw US from treaty (no case has reached merits)
8. Executive power includes foreign affairs
9. Executive agreements legally equivalent to treaties
a) Binding on US internationally
b) Preempt conflicting state law
C. Youngstown Classification of Presidential Authority
1. President acting pursuant to Congressional authorization
a) Has Art I + II authority
b) Strong presumption of legitimacy
c) President should win most of the time
2. President acting where Congress is silent
a) Has only Art II authority
b) “Zone of twilight” where concurrent authority
c) President should win about half of the time
3. President acts contrary to Congress
a) Has Art II - I authority
b) “Lowest ebb”/courts must “disable” Congress (find Congress overreached)
c) President should lose a lot of the time
D. Administrative Law
1. Congress enacts statute authorizing Executive branch agency to make rules and adjudicate issues
a) Rules then have force as federal law
2. “Non-delegation doctrine”- Congress cannot delegate “legislative” authority 
3. Valid rulemaking requires
a) Statutory authority providing “intelligible principle”
b) Administrative Procedure Act (APA) compliance
(1) Typically requires “notice and comment”
(2) Proposed/new rules published daily in Federal Register
(3) Final rules incorporated in Code of Federal Regulations
c) Not “arbitrary, capricious, or abuse of discretion”
4. Agency determinations get judicial deference
a) If thorough investigation, well reasoned, persuasive (Skidmore)
b) Permissible construction of unclear statute (Chevron)
E. Veto Power
1. No line item or selective veto
F. Appointments
1. President appoints principal officers/Senate confirms
2. Inferior officers may follow same procedure or may be vested in President/Heads of Dept/Courts alone
3. Congress can NOT appoint Executive officials
4. Officers of US wield “significant authority”
a) Employees lack significant authority/implement policy only
5. Distinguishing principal from inferior officers:
a) Nature and extent of duties including policymaking
b) Who they answer to- subordinate to someone in Executive like Attorney General?
c) Tenure of position
G. Executive Privilege
1. Public (“official”) papers and records of presidential discussion subject to claim of Executive Privilege
2. President does not have “sovereign immunity” of monarchs
3. Cannot be sued for “official” acts, but not immune from other civil suits for personal conduct, even while in office
4. May be compelled to comply with state (Trump) and federal (Nixon) subpoenas 
a) May only be criminally prosecuted after term ends
5. Can be required to produce documents if “demonstrated, specific need” (heightened standard) for public documents
6. Private papers subject to regular rules
H. Legislative remedies for judicial errors
1. Example is Bradwell case where court refused to admit qualified female journalist to the bar and state legislature enacted statute opening up professions to women
VI. Vertical Separation of Powers (Federal/State)
A. Supremacy Clause-Art VI cl 2
1. Const, laws, treaties, executive agreements >>>> state law
2. Limits on State taxation
a) States can’t tax federal government institutions (like the Bank of the US)
(1) “The power to tax is the power to destroy”
b) Applies to legal burden of tax
c) Does not prohibit nondiscriminatory taxes ultimately paid with federal funds
(1) Taxes on gov employees/retirees
(2) Taxes on gov contractors 
3. Preemption
a) Does statutory/treaty/executive agreement language indicate preemption?
(1) Yes- express 
(a) Express preemption- Congress enacts legislation barring state action
(2) No- implied
(a) Field preemption- domain belongs to fed gov
(i) State action w more than “incidental” effect barred
(b) Conflict preemption- federal approach prevails if actual conflict
(i) Can’t comply w both fed and state rules
(c) Obstacle preemption- state action constitutes an obstacle to the achievement of federal aims
B. 10th Amendment- Federalism but restrictions on fed gov
1. Powers not delegated to fed gov are reserved to States and people
a) Is the power delegated to Congress? Art 1 sec 8 (e.g., Commerce Clause, Necessary & Proper Clause).  If yes, Congress can exercise that power
b) If not, does the Constitution prohibit the States from exercising that authority? Art 1 sec 10 (e.g., no bills of attainder, no ex post facto laws)
c) If not, then that power is reserved to the states respectively, or to the people. Congress cannot exercise that power.
2. Anti-commandeering doctrine- can’t commandeer:
a) State legislatures
b) State officials
c) State courts
C. 11th Amendment- State sovereign immunity
1. Citizen of a different state and citizen of another country can’t sue state
2. Can’t sue own state without its consent
3. States generally immune from suit by private parties in federal court absent their consent
4. State sovereign immunity extends to state courts- so can’t sue state in own state court for violation of fed law because can’t commandeer state courts
5. Congressional authority to abrogate state sovereign immunity limited to 14th A
6. Remedies for state violation of fed law
a) State can consent to be sued
b) Fed gov can sue on behalf of individual 
c) Sue officers in personal capacity
d) States can sue other states in S. Ct. (original jurisdiction)
e) Can sue subdivisions of state (city, county, public utility)
D. Dormant Commerce Clause
1. 3 things to consider
a) Does state have legitimate police power rationale?
(1) Benefit must be valid exercise of police power
(2) State has burden of showing laws discriminating against interstate commerce
(a) Provide legitimate local benefit
(b) No less discriminatory means available
b) Is protectionism the real rationale?
(1) Economic protectionism impermissible
c) Has Congress sought to regulate? If yes, then Supremacy Clause analysis. If not then Dormant Commerce Clause analysis 
2. States may not [be] RUDE:
a) Regulate out-of-state activity/ transactions
b) Unduly burden interstate commerce
(1) Highway safety regulation permissible (because police power) if “indirect burden” on commerce not “unreasonable”
(2) State safety regulations must be “plainly essential”
c) Directly regulate interstate commerce
(1) Only Congress can establish commerce regulation/policy
(2) Commerce clause bars state “regulation of interstate commerce”
d) Engage in economic protectionism
(1) Discrimination against non-residents or commerce not justified by legitimate police powers concens
3. States may EAT:
a) Exercise traditional police powers if no undue burden on commerce or nonresidents 
b) Act as “private” market participant
c) Tax 
(1) Requirements for states taxing commerce 
(a) Activity has substantial nexus to taxing state 
(b) Tax is fairly apportioned
(c) Tax is non-discriminatory to interstate/foreign commerce
(d) Fairly related to services provided by the state 
E. Market Participation Doctrine 
1. Market participation doctrine lets states avoid Commerce Cl constraints (i.e., dormant commerce clause) but NOT P&I
2. Court upheld discrimination because state was participating in market, not regulating
3. Post-sale use restrictions inconsistent with market participation
a) Can only burden commerce in market that the state is actually participating in 
4. Reconfirms State protectionist regulations barred
5. Foreign commerce restrictions get more scrutiny (because of greater power of fed gov in that area)
F. Privileges & Immunities Clause- Art IV
1. P&I does not extend to state’s own residents because P&I focus is on other state citizens
2. Action by municipalities are state actions
3. Is a “fundamental” right/privilege at issue?
a) Right to travel/pass through state
b) Right to reside in state
c) Right to do business/work in state
d) Right to buy/hold/sell property
e) Right to seek medical treatment in state
f) Equal treatment in taxation
g) Right to seek medical treatment in state
4. Is the discrimination covered by the clause? 
a) I.e., directed at non-residents
5. Does the state have a “substantial reason” justifying the discrimiation? 	
a) I.e., are non-residents “source of evil”
VII. The 13th Amendment
A. No slavery/servitude
B. Applies to private and gov conduct
1. Includes “badges and incidents” of slavery
2. Jones v. Alfred H. Mayer held Congress could use to bar private racial housing discrimination 
3. Justified legislation against sex trafficking 
VIII. The 14th Amendment
A. State Action
1. State Const can grant rights in excess of those provided by US Const
2. State court enforcement of racial discrimination constitutes state action 
3. Categorical Approach
a) State action found
(1) Private performance of a public function
(a) Public function doctrine- private entity performing traditional state functions/public services is state action for 14th A purposes
(2) Judicial enforcement of private agreements violating individual rights
(3) Joint state/private action 
(4) Concerted or symbiotic action resulting in deprivation of rights
(5) State endorsement of private conduct
b) State action NOT found
(1) Issuing liquor license to discriminatory private club
(2) Service cut-off by privately owned utility company
(3) Operation of private schools (even if state funding received)
4. Two-Part Approach from Lugar v. Edmonson Oil
a) 1. Is deprivation caused by exercising right or privilege created by state or rule of conduct imposed by it? AND
b) 2. Is party charged with deprivation fairly said to be state actor?
(1) State official
(2) Private party aided by state official
(3) Conduct otherwise chargeable to state
B. Section 1
1. Citizenship clause
a) Persons born or naturalized in the US are citizens of US AND State where they reside
2. Privileges or Immunities Clause
a) Privileges or immunities of US citizens include
(1) Right to peaceably assemble/petition for redress
(2) Free access to seaports, sub-treasuries, land offices, and courts
(3) Demand care of fed gov on high seas/abroad
(4) Use of US navigable waters
(5) Writ of habeas corpus
b) P or I does not extend Bill of Rights to states- cases effectively gut logical intent of P or I as extension of individual rights to all US citizens
c) Modern P or I reliances
(1) CA 1 year welfare residency requirement overturned 
(2) Distinguished from “portable benefits” like tuition 
(3) In-state/out-of-state tuition ok but not for welfare benefits because interfered with fundamental right to travel
3. Due Process Clause
a) Incorporation
(1) Extension of Bill of Rights to States
(a) 1st A incorporated by 14th A
b) Procedural Due Process- Is the process fair?
(1) Rules situational when property interests involved
(a) Scope depends on interests at stake
(2) Core components
(a) Notice
(b) Opportunity to be heard
(c) Neutral decision-maker
(3) Mathews balancing factors
(a) Private interest affected
(b) Risk of erroneous deprivation/probably value of additional safeguards
(c) Government interest/fiscal and administrative burden of additional procedures
c) Substantive Due Process- Is the law fair? 
(1) States can classify people if not “invidious”
(a) treating a class of persons unequally in a manner that is malicious, hostile, or damaging without a rational justification for the differential treatment 
(2) Up to legislatures not courts to make value judgments 
(3) Constrained only by Constitution and valid federal law (Supremacy Clause)
(4) Allows for protection of unenumerated rights (not in Bill of Rights)
(a) E.g., Right to privacy
(b) Courts must define via “reasoned judgment”
(c) Constitutionally protected “personal decisions”
(i) Marriage
(ii) Procreation/contraception
(iii) Family relationships
(iv) Child rearing
(v) Education
	Rational Basis Scrutiny
	Strict Scrutiny 

	· Applied to
· Non-fundamental rights, particularly economic regulations
· Police powers
· Rebuttable presumption of constitutionality
· Default is to find law constitutional if law has rational relationship to legitimate state interest
· State laws rarely fail 
	· Applied to
· Fundamental rights (BOR)- 1st and 5th A
· E.g., Voting, Privacy/intimate relations, Family relations, Domestic travel/residency 
· Political process restriction
· M	inority group targeted
· State laws normally fail


4. Equal Protection
a) 14th A equal protection applies to all, including non citizens and discriminatory application of neutral law was also unconstitutional
(1) No equal protection language in Bill of Rights so didn’t apply to fed gov. But Bolling v. Sharpe read Equal Protection into 5th A
b) 5th A due process/14th A equal protection clauses produce same effect for federal/state govts respectively
c) Establishing Discrimination
(1) Facial
(a) Text of law demonstrates discrimination
(b) Easiest to challenge
(c) Normally result in law being struck down
(2) As applied
(a) Discriminatory or disparate impact
(b) Petitioner must demonstrate
(i) Law disproportionately impacts protected group, and 
(ii) Impact is intentional
(c) If both established, law will get heightened scrutiny that group is entitled to
(d) Often result in limits on application without actually striking it down. Law may be allowed to stand with respect to other groups or circumstances
d) Race
(1) Racial classification gets “strict scrutiny” whether intended to help or hurt
(2) Education 
(a) “Separate but equal” inherently unequal in public education 
(i) Looked behind facial language of the statute and recognized white supremacy purpose and harm to black students from segregation
(b) Decision applied to public education only
(c) J. Powell’s educational diversity rationale- legitimate gov interest to have diverse student body where race is one of multiple factors but fixed quota is not
(3) Marriage
(a) Race-based marriage restriction violated 14th A equal protection
(b) Marriage to who you desire is a fundamental right 
e) Gender
(1) “Quasi-suspect class” with “intermediate scrutiny”
(2) Rejected generic “assumptions” about women as basis for denying all women opportunities
	Rational Basis Scrutiny
	Intermediate Scrutiny
	Strict Scrutiny

	A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate interest

· Challenger has the burden
· Legitimate interest
· Actual animus is not legitimate interest
· Fit: reasonably related
· Non-suspect classification
· All other classifications

	A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest

· Government has the burden
· Important interest
· Fit: substantially related
· Quasi-suspect classifications
· Gender 
· Legitimacy

	A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest

· Government has the burden
· Compelling interest
· Solution gov wants to enact- Fit: narrowly tailored
· Suspect classifications
· Race (affirmative action)
· In education, can use diversity rationale
· Can’t in employment context
· Religion
· Nationality
· Alienage (prohibits states only from discriminating based on alienage, federal gov can)


C. Section 5
1. Power to enforce
