Introduction.
Four major topics of the class:
· Judicial power
· Early interpretations of the Constitution and the Bill of Rights
· Limits on government power (14th Amendment Equal Protection and Substantive Due Process analysis)
· Separation of powers and federalism

Three approaches to the law:
· Theory: A general method and/or set of ideas for approaching a legal problem.
· E.g., originalism is a theory of constitutional interpretation. 
· E.g., there are theories about how power should be allocated amongst the three branches.
· Doctrine: Specific rules, tests, standards that guide decisions in particular legal cases.
· E.g., applying the “strict scrutiny” test to racial classifications is settled constitutional law DOCTRINE.
· Political Ideology/Policy preferences/Moral beliefs. Positions and beliefs about government structure and policies.
· E.g., Identifying as a liberal or a democrat; preferring laws that limit access to guns.
· The class doesn’t deal with this at all. 
The structure of the Constitution:
· The structure of the Constitution is often used to interpret its meaning.
· Components:
· The original Constitution  
· The Bill of Rights (1st through 10th Amendments) 
· Post-Civil War Amendments (13th, 14th & 15th Amendments) 
· Amendments 16-27
· Article I:
· Creates the legislative branch

· Defines the method through which laws are created
· Enumerates powers vested in national government
· Tax and spend
· Commerce
· Powers over war
· Necessary and proper clause
· Imposes some limits on governmental power
· Ex: Habeas corpus
· Protects enslavement of African-Americans
· The word “slavery” is not in the Constitution
· Original Constitution does not set forth very many individual "rights."
· Rights are essentially limitations on government power
· Article II creates the office of the President – constitution is concerned with limiting power of the president. It would be antithetical to the constitution to create a “king.”
· Including:
· Method of election
· Term of office
· Succession
· Impeachment
· Defines the powers of the President
· Vesting clause (all executive powers)
· Commander in Chief
· Pardons
· Treaties/executive agreements and appointments (powers shared with the Senate)
· Receive ambassadors
· Take care that the laws be faithfully executed
· Article III creates the Supreme Court
· Defines the Court’s original and appellate jurisdiction
· Exceptions Clause (Appellate)
· Provides for the creation of a federal judiciary (power to congress)
· Vests the judicial branch with jurisdiction over specific types of “cases” and “controversies”
· Federal questions, diversity, etc.
· Article IV
· Full faith and credit
· Interstate privileges and immunities
· Interstate rendition of fugitives
· Rendition of enslaved persons to slavers
· Admission of new states
· Congressional power over territory and property belonging to the United States
· Guaranty clause
· Article V
· How amendments to the Constitution may be created:
· Proposed by 
· Congress (2/3 of each House)
· Convention (on petition of 2/3 of the states)
· Then, ratified by 3/4 of the states
· Prohibited any amendments to end trade of enslaved persons until 1808
· State equality of suffrage in Senate guaranteed
· Key point: Amending the Constitution is very hard
· Article VI
· Acceptance of previously-incurred debts
· Supremacy clause
· Oath of office (no religious test)
· Article VII
· Ratification process
· Nine states ratified by 1788
· All 13 states ratified by 1790
· Bill of Rights (1791)
· 1st Amendment (protection of speech, religion)
· 2nd Amendment (right to bear firearms)
· 3rd Amendment (ban on citizens being forced to house soldiers)
· 4th Amendment (ban on unreasonable search and seizure)
· 5th Amendment (due process, equal protection (implied), right against self-incrimination, takings)
· 6th Amendment (speedy trial, impartial jury, right to counsel)
· 7th Amendment (civil jury)
· 8th Amendment (bail, cruel & unusual punishment)
· 9th Amendment (unenumerated [unlisted] rights)
· No substantive claims recognized under 9th Amendment
· 10th Amendment (reserved powers-federalism)
· There was a time when the Court didn’t recognize substantive claims here — but now, this Amendment can be violated
· Post Civil War Amendments
· 13th Amendment (enslavement prohibited)
· 14th Amendment (citizenship, due process, equal protection, privileges and immunities)
· Not a lot of case law on citizenship provision
· 15th Amendment (race/vote)
· 16th Amendment (income tax)
· 17th Amendment (direct election of Senate)
· 19th Amendment (sex/vote)
· 25th Amendment (Presidential succession)
· 26th Amendment (age/vote)
4 Functions/Purposes of the Constitution
· Establishes the national government
· Divides power (separation of powers)
· Determines the relationship between the Federal government and the states (federalism)
· Creates limits on government power
Limits on the power of federal government
· Bill of Rights (1st - 10th Amendments)*
· 5th Amendment Due Process Clause (including non-textual equal protection component)
· 5th Amendment Takings Clause
· 1st Amendment*
Limits on the power of state government
· 14th Amendment Due Process Clause
· 14th Amendment Equal Protection Clause
· Contracts Clause (Art. I, Sec. 10)
· No State shall… pass any… Law impairing the Obligation of Contracts.
· *Incorporated to apply to the states through the 14th Amendment Due Process Clause
The federal government can only act if they are acting within the four corners of the Constitution.
· Recurring theme in Constitutional law: Which Constitutional constraints are explicit/enumerated? Which are not enumerated?
Separation of powers protects from tyranny and protects individual liberties by prohibiting certain actions by the government or making them more difficult.
· Framers conceived of the government as a government of limited power (limited by constitution) – and yet it has supreme authority over state law. (That authority is also limited.)
· Some disagreed with Madison and thought state governments were better – but Madison thought factions in the form of states would only bring divisiveness.

Why would one oppose the bill of rights? They argue that if we start listing out our rights, then one day people will argue that the list is exclusive – i.e., it lists all of our rights. In other words, some may argue that the constitution does not protect “unlisted” rights. This is the view of some of the members of the current Supreme Court.  9th amendment tells us there are unenumerated rights. 

Part I: The Federal Judicial Power.
The Power of Judicial Review.
· In England, no court has the authority to invalidate an act of Parliament.  Not true in the US; courts here have the power of “judicial review.”
· What is judicial review? The power to strike down actions of legislative and executive branches when they are unconstitutional. 
· Note: other branches have some power to interpret the law.
· In Marbury, the Court also recognized that in the political question context (more below), the executive has the authority to “say what the law is.”
· Origin and scope of judicial review
· The constitution is silent as to whether courts have the power of judicial review.  This power was first announced in Marbury v. Madison below. 

· The Constitution gives states a general police power.  Thus, a state does not need to prove that it has the power to act in the way it did.
· One-part inquiry: Does what the state did violate civil rights and civil liberties? 
· In contrast, the federal government is a government of limited power.  Thus, it can only act if it has the authority to act (conferred by the Constitution). 
· Two-part inquiry:
· Did the Constitution give to the government (President, Congress) the right to do what it did?
· If so, does what the government did violate civil rights and civil liberties? 
Marbury v. Madison, 1803:
· Facts:
· Nov., 1800: Jefferson wins presidential election.
· Jan., 1801: Marshall named Chief Justice by Adams, nearing the end of his term.
· Feb. 13, 1801: Congress enacts Circuit Judge Act, reducing the Supreme Court to five seats, creating 16 new circuit judgeships, and eliminating circuit riding by Supreme Court justices.
· Feb. 27, 1801: Congress enacts Organic Act of the District of Columbia, which authorizes presidential appointment of 42 justices of the peace.
· March 2, 1801: Adams announces nominations of justices of the peace.
· March 3, 1801: Senate confirms the nominees; Marshall signs the commissions and sends his brother to deliver them.
· March 4, 1801: Jefferson inaugurated; Marbury’s commission was not delivered in time.  Jefferson (the new president) orders Madison (the secretary of state) to withhold the undelivered appointments.
· December, 1801: Marbury files petition for writ of mandamus from the Supreme Court to have the commissions instated; says that Judiciary Act of 1789 gives them the power to grant it.
· 1802: Circuit Judge Act repealed.
· 1803: The Supreme Court hears the case.
· 3 Issues:
· (1) Did Marbury have a legal right to the commission?
· Yes, because Jefferson did not have the legal right to revoke the commission. Also, the commission was not revoked when it was not delivered.
· (2) Can such an act of the executive branch be struck down by the judicial branch?
· Political Action Rule (see more below, in justiciability section): If the executive’s act was a “political/discretionary act,” then it cannot be reviewed by the court.
· A “political/discretionary act” is one that the president is empowered to do. If the act affects individual rights (like Marbury’s right to his commission), then the act is not discretionary. This is because, where there are individual rights, there are government duties. 
· It is the judicial branch that decides whether an act is discretionary or not. 

· If the act is deemed to be discretionary, then the only check on the executive is the people (voting them out). 
· If it was not discretionary — if Jefferson was legally obligated to see the commission through — then the act can be reviewed by the court.
· Here, the delivery was not discretionary, and therefore reviewable, because Marbury had a legal right to the commission.
· (3) Can the Court issue the writ of mandamus requested by Marbury?
· No. Even though such a writ is authorized by the Judiciary Act of 1789, that would give the Supreme Court original jurisdiction in some cases. Article III only grants the Court appellate jurisdiction. 
· So, the Court struck down the Act because it expanded the Court’s original jurisdiction (which is unconstitutional). 
· See: Article VI: “This Constitution. . . shall be the supreme law of the land.”
· Holdings:
· (1) The Court has the authority to review executive actions, such as Jefferson’s revocation of Marbury’s appointment.
· (2) The Court has the authority to review legislative action, such as the Judiciary Act of 1789.
· Although the Court struck the Act down, it did not strike down another federal law until Dred Scott v. Sanford in 1857.
· (3) Congress cannot expand the original jurisdiction of the Supreme Court, laid out in Article III.
· Marshall was putting the executive and legislative branches in their place and asserting that the judiciary was a co-equal branch.
Misc. Rules from Marbury:

· Supreme court has original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.  In all other cases, the supreme court has appellate jurisdiction. 

· It cannot be presumed that any clause in the constitution is intended to be without effect. 


· It is emphatically the province and duty of the judicial department to say what the law is, i.e., to interpret the law. 
Judicial Review of State Acts. 
Martin v. Hunter’s Lessee, 1816
· Facts: Land dispute in which one person claims to own land via inheritance from British citizen; another claims that Virginia had seized the land and given it to him. Virginia court agreed that Virginia had the right to seize the land, but the Supreme Court reversed. Virginia said that the Supreme Court cannot review state court decisions.
· Issue: Does the Supreme Court have the power to review state court decisions?
· Holding: Yes. The Supreme Court has power of judicial review over state courts deciding federal law questions.
· The Constitution created the Supreme Court and gave Congress the authority to establish federal lower courts. What if Congress chose not to establish lower federal courts? Then the Supreme Court would have had no power to hear cases at all, except those few that arise under its original jurisdiction. That doesn’t make sense. So, the Supreme Court must have the power to hear state cases. 
· The Constitution is based on premise that state courts may sometimes prejudice litigants with their own provincial attachments and interests. So, the SC must be able to review these cases to come to more reasoned, balanced decisions and correct for any biases. 
· If the Supreme Court did not have the power to review state court cases that interpret federal law, then federal law would not be uniform across the United States. So, the SC must have the power to interpret state court decisions.

Constitutional Interpretation (intro): Martin is a lesson in Constitutional interpretation. The Court will often rely on the following strategies (among others):
· (1) Look to precedent or explain standard for overturning precedent;
· (2) Rely on contemporaneous (18th Century) understandings of the wording of the Constitution;
· (3) Rely on the text itself and the justices’ own parsing;
· (3) Rely on the purpose of the Constitution;
· E.g., in Martin, the court said that the Framers were concerned state entities might be prejudiced by state government interests.
· (4) Rely on the structure of the Constitution;
· Reading between the lines.
· Art. III did not require the creation of lower Federal courts, meaning the Framers intended for the Court to review state courts — after all, there might not be any lower Federal courts.
Cohens v. Virginia, 1821
· Facts: Brothers convicted in Virginia of selling DC lottery tickets. Appealed to the Supreme Court, arguing that the tickets were authorized by Congress so their actions were protected by the Constitution. 
· Issue: Can the Supreme Court review criminal cases, and any other cases where the state is a party?
· Holding: Yes. The Supreme Court can review state criminal cases and cases where the state is a party.
· We cannot fully trust state courts to adequately protect federal rights because state judges are prejudiced toward state interests, beholden as they are to the legislature for their jobs.
· Important not to have different interpretations of the Constitution across different state lines.
Regulation of Federal Courts:

· Size of the Supreme Court: The constitution doesn’t specify the size of the Supreme Court.  That determination is left to congress. 

· The last time congress altered the size of the court was 1869. 

· The Court has 9 justices:

· Chief Justice Roberts, Alito, Thomas, Breyer (soon to be Brown), Sotomayor, Kavanaugh, Kagan, Gorsuch, and Barrett. 

· Nomination and Confirmation of Federal Judges: the president nominates federal judges when vacancies arise, and the senate confirms or denies the appointments. 
· A judge/justice will hold their office during good behavior, for life. 

· Impeachment of Federal Judges: 

· There is a custom/norm against trying to impeach and remove a judge for interpretive disagreements.

· Impeachment requires a majority vote in the house and a 2/3 vote in the senate. Can’t get the 2/3 vote without some bi-partisan support. 

· Impeachment is available if a judge behaves “egregiously,” e.g., by committing crimes, drinking on the bench, failing to hold court, entering into improper business transactions with litigants, etc. 

· Constitutional Amendment: constitutional amendment can undo the work of a runaway Supreme Court. 

· Constitutional Amendment Rule: 

· An amendment can be proposed by:

· (1) a vote of 2/3 of each house; or, 

· (2) a convention called for by 2/3 of all state legislatures. 

· In either event, turning the proposal into an amendment requires approval by ¾ of the states. 

Constitutional Interpretation: The justices of the Supreme Court must justify their interpretations of the Constitution and must be consistent.
Sources of Constitutional interpretation
· (1) Primary sources
· Text of the Constitution;
· Original Constitutional history;
· E.g., drafting history, debates, etc.
· Overall structure of the Constitution; and, 
· Values reflected in the Constitution.
· Liberty, privacy, equality, etc.
· (2) Secondary sources
· Judicial precedents; how other justices have interpreted certain provisions:
Methods of Constitutional interpretation
· there are two big-tent categories:
· Originalism (not the black-letter rule)
· Constitutional interpretation should be based solely on the meaning of a textual provision when it was adopted. Thus, originalist interpretation is mostly a historical inquiry. 
· This is appealing mainly because it is constraining; it curbs judicial activism. 
· Note: all originalists think that meaning was fixed at the moment of adoption/ratification.  The only way to change the meaning of the Constitution is via Amendment.
· Two styles:
· Specific Intent Originalism (1st generation originalism): constitutional interpretation should be based on the specific intent of the Framers, i.e., the people who drafted and ratified the constitution.
· One issue is that the Framers disagreed with each other a lot.
· Note: almost everyone thinks that the Framers’ intent is important. What separates specific intent originalists from the rest of the pack is that they stop reading once they figure out what the Framers’ intent was.
· Original Meaning/Understanding (Scaliaism):
· This is what you see in D.C. v. Heller — the meaning of the 2nd Amendment doesn’t come from the Framers’ specific intent, but what reasonable people back then would have understood it to mean.
· “The constitution was written to be understood by the voters; its words and phrases were used in their normal and ordinary (as distinguished from technical) way.”
· That’s why Scalia looks at a dictionary published in 1773.
· Non-originalism (Pluralism) (the current black-letter rule):
· Pluralism incorporates original meaning, both the Framers’ specific intent and the “reasonable person” at the time of ratification standard.  However, it does not stop there.  It will look to other sources of meaning too.  

· E.g., other historical data. 

District of Columbia v. Heller, 2008  
· The 2nd Amendment: A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.
· Heller a special police officer in Washington, D.C. The Washington, D.C. law bars possession of handgun in the home without a license and makes getting a license very difficult.  Also, it requires those who were licensed to disassemble/lock their guns. Heller wanted to have a gun at home but couldn’t get a license.  He sued to enjoin D.C. from enforcing these laws. 
· Issue: Does the 2nd Amendment render the D.C. gun ban unconstitutional?
· Holding: Yes.
· Reasoning:
· The 2nd Amendment contains two pieces: Prefatory clause announcing purpose and operative clause. Other legal documents of the founding era, especially individual rights documents, followed this type of format.
· Scalia judicial philosophy:
· Constitutional rights were enshrined with the scope they were thought to have when the people adopted them, and judges cannot change or diminish that scope. It does not matter if there is an epidemic of gun violence – the Court’s job is to follow the Constitution, and nothing more.
· Scalia Looks to the Operative clause and then the prefatory clause to determine meaning. 

· Operative clause:
· “Right of the people": all members of the political community.
· When “right of the people” is used in other places in the  Constitution, it refers to individual rights, not collective rights. 
· “To Keep and Bear”: “to retain, not lose,” and “to have in custody.” 
· “arms" = “weapons of offence or armors of defense.”
· Consults 1773 dictionary.  
· Scalia says it has no military connotation; “arms” refers to weapons or armors more generally. 
· Altogether: “The 2nd Amendment guarantee[s] the individual right to possess and carry weapons/armors.”
· “Bear Arms” comes up in state constitutions from the founding era.  It those contexts, it does not have a military connotation.  It means the individual rights of people to bear arms in defense. 
· A pre-existing and individual right, but not an unlimited one.
· The government may, for instance, place limitations on firearm ownership for felons or the mentally ill, or prohibit highly-unusual weapons.
· Prefatory clause:
· Does not limit or expand scope of operative clause, only announces intent.
· “Well-regulated militia" = “all males physically capable of acting in concert for the common defense,” not just members of a government-organized militia.
· Relies on precedent, US v. Miller, for this definition. 
· Says this doesn’t have a military connotation, so the dissent and the defendant are incorrect in saying it does. 
· “Security of a free state" = security of a free national government
· (1) repel invasions and suppress insurrections; 
· (2) render large standing army unnecessary;
· (3) if men are trained in arms and organized they can better resist tyranny
· Relationship between clauses
· Prefatory clause announces the purpose for which the right was codified: to prevent elimination of the “militia,” i.e., all males physically capable of acting in concert for the common defense.
· The prefatory clause does not announce the only purpose for the amendment…

· …people also loved hunting and self-defense.  

· The court then goes on to look at state constitutions adopted soon after the second amendment was ratified. It says that these constitutions use the term “bear arms” in the same way, i.e., not with military connotations.


· Next, the court looks at how the second amendment was interpreted after ratification through the 19th century. 

· Scholars during the time interpreted the second amendment to mean what Scalia thinks it means – individual right that is not connected to military service. 

·  Lastly, the court looks at precedent – US v Miller.
· United States v. Miller, decided in 1939, held that the 2nd Amendment does not protect the right to own a double-barrel sawed-off shotgun.
· It did not hold that you have to be in a militia for that right to be protected.

· Stevens’ dissent:
· Textualism
· “A well regulated militia, being necessary to the security of a free state"
· Does three things
· IDs preservation of militia as 2nd Amendment’s purpose
· Explains that militia is necessary for freedom
· Recognizes that militia must be well regulated 
· “Bear arms” is derived from a Latin idiom meaning “to bear war equipment" and means “to serve as a soldier, do military service, fight.” (Oxford dictionary 1989). 
· “Keep” according to contemporaneous militia laws just meant keeping your militia weapons in your house.
· Originalism: Framers’ intent
· No indication that the Framers intended to enshrine the common-law right of self-defense. 
· Precedential
· Miller’s holding was that it was OK to regulate possession that has no reasonable relationship to the preservation of the militia…so government can regulate gun ownership. 

· Historical note: The plaintiffs in Heller wanted the Supreme Court to adopt a strict scrutiny standard of review; no standard of review was adopted.
· Perhaps majority was wary of this type of expansion of federal government power.
Justiciability Limits.
Justiciability: Whether the plaintiff can sue or be sued in Federal court. The threshold questions are:
· Who can sue?
· When can the suit be brought?
· What subject matter can be considered?
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 Assessing justiciability.
Five justiciability doctrines – highly discretionary. 
· (1) Prohibition against advisory opinions: 
· The very core of Article III, which lays out judicial power, to hear “cases and controversies.” 
· What’s the rationale?
· Separation of Power: when judges reach beyond the adversarial situation and consider abstract policy questions, they arguably invade the legislative or executive domains. 
· Saves the court time – can focus on cases and controversies, it’s Constitutional mandate.
· Preserves integrity
· See Hayburn’s Case – administration wanted opinions on pensions. Court said, no, the Secretary of War would simply override us. Court did not want its legitimacy undermined.
· Beneficial to have concrete facts – they make better decisions if they have actual plaintiffs and can get into details.

· (2) Standing – Is this the right plaintiff?
· This is a highly discretionary doctrine.  Conservative judges prefer narrowing standing law, i.e., making it more difficult to meet.  This moves more decisions to state courts. 
· Three Main Requirements:
· (1) there exists an “injury in fact”;
· (2) the injury is “fairly traceable” to the defendant; and, 
· (3) the injury is capable of being redressed by the court.
· Two “Prudential” Requirements:
· (1) Prohibition against third-party standing: A party can only assert his or her own rights in court.
· If it happened to you, you could sue! If it didn’t, you can’t.
· E.g., only the defendant can appeal a criminal conviction, not the family member, even if the family member suffered some harm from the conviction. 
· (2) Prohibition against generalized grievances: No “citizen” or “taxpayer” standing (ASK what this means).
· Policies:
· Prevents busybodies from using the court system to harass and annoy.
· Keeps court system from being overloaded.

· (3) Ripeness – Is it too soon?
· Plaintiff may not present a premature case or controversy.  “Premature” means that the injury is too speculative or remote.
· E.g., law is passed but not yet enacted.  Once enacted, the plaintiff would suffer some harm.  Can he sue?  Depends…
· Rule: The greater the hardship the plaintiff would suffer if the law were to be enacted, the better the odds the court will decide to hear the case. 

· E.g., would the plaintiff be incurring criminal liability for first breaking the law before bringing suit? 

· Also, does the court have what it needs to decide the issue?  If yes, then it is more likely the court will agree to hear the case.




· (4) Mootness – Is it too late?
· Rule: a case that has been brought too late or has lost its vitality in the course of litigation is moot. 
· E.g., defendant dies during trial.  The controversy has died with the defendant. 
· Exceptions:
· 1) Capable of repetition while evading review: Applies to facts of short duration, capable of repetition as to this plaintiff (Roe v. Wade)
· In Roe, plaintiff filed the suit while she was pregnant.  By the time the case was decided, she was no longer pregnant.  Still the court rendered a judgement; the case was not moot just because the plaintiff could no longer have an abortion.  
· 2) Voluntary cessation by Defendant
· Defendant stopped doing the thing that made the plaintiff want to sue him.  Still, plaintiff can bring her lawsuit because the defendant could easily start doing the offensive act again.
· 3) Class actions
· Action may be moot as to some class members, even main plaintiff.  As long as the action is not moot for at least one of the class members, then the class action remains viable. 

· (5) Political question doctrine:
· Rationale: enforces the separation of powers.
· Rule: federal courts will not adjudicate “political questions.” 

· Example: the Guaranty Clause.

· “The US shall guarantee to every state . . . a Republican form of government; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic violence.”

· Supreme Court has held that under this clause, it is up to congress to determine what kind of government a state has. 

· Cases under the Guaranty Clause are non-justiciable. 

· Also, challenges to impeachment and removal are generally non-justiciable. 

· Baker v. Carr, 1962 established a highly-discretionary test for determining whether an issue is a non-justiciable political question:
· Factors: 6 factors for whether the topic is a political question, in order of importance (first 2 are most important):
· 1) A demonstrable textual commitment of the issue to a coordinate political department; 

· I.e., does the constitution assign an issue to another branch of government?
· 2) A lack of judicially-discoverable and manageable standards for resolving the issue; [ASK for example]
· 3) An initial policy determination of the kind premised on non-judicial discretion;
· 4) Expressing lack of respect for coordinate branches;
· 5) Unusual need to adhere to a political decision already made; and, 
· E.g., the need to speak in one voice in foreign affairs. 
· 6) The potential for embarrassment from multiple decisions by various departments on one question.


Powell v. McCormack, 1969
· Facts: Congress refused to seat Rep. Powell because he had been “dubious with expenses.” Powell filed suit, saying he met the Constitutional requirements for being seated in the House. Article I, Sec. 2 dictates basic requirements, such as age, being from the place you represent, etc.
· Issue: Is the question of whether Powell may take his seat in the House a non-justiciable political question?
· Holding: The Constitution does not delegate the authority to exclude a member of congress from taking his seat to any branch of government.  Rather, it lists the reasons for why a member of congress can be excluded in Article I, §2.  
· So, this is not a political question; there is no “demonstrable textual commitment.”  The claim is justiciable, and congress could not exclude Powell.  
· However, Article 1, §5 says that congress can “be the judge of the qualifications of its own members.” 

· Court looked at the history of §5 and said that it only gives congress the power punish or expel members.  
Nixon v. United States, 1993
· Facts: Nixon was a dirty federal district court judge.  He took bribes to halt prosecutions, etc.  He was caught and impeachment proceedings began. The senate appointed a committee of Senators to conduct a mini-trial.  Nixon complained because he wanted to be tried by the entire Senate, not just a committee.  He sued. 
· Article I, Sec. 3, Cl. 6: The Senate shall have the sole Power to try all Impeachments. 
· Holding: Political question. Not justiciable.
· “Sole power” means the Court cannot interfere. So, there’s a demonstrable textual commitment. 
· Impeachment is the legislative branch’s only check against the judicial branch.  So, it would be a bad idea to let judges review impeachment proceedings.  “Nixon’s argument would place final reviewing authority with respect to impeachments in the hands of the same body that the impeachment process is meant to regulate.” 
· Also, allowing review in this case could have horrible consequences.  If a president were ever impeached, he would file suit and the country would be stuck waiting for the horrible mess to be sorted out.  The uncertainty would suck. 

· So, it looks like the court relied on factors #1 and #4 above. 
Part II. Early Interpretations of the Original Constitution (Misc. Topics)
Federalism: The division of power between state and Federal government.

· Aside from the Bill of Rights, the Constitution contains few provisions about individual liberties.  
· Article III: trial of all crimes shall be by jury.
· Article III: The court cannot convict someone of treason unless they hear the testimony of 2 witnesses.
· Article III: only the traitor can be punished, not his family or future generations. 
· Article VI: no religious test shall ever be required as a qualification to any office or public trust. 
· Article I: the privilege of the write of Habeus Corpus.
· A couple more, like a ban against impairing contracts, ex post facto laws (i.e., laws criminalizing conduct after the fact (or making punishments worse)), etc. 
· There is so little in the Constitution about individual rights because:
· (1) the Framers thought an enumeration of rights was unnecessary.  They believed that they had created a government of limited power, so it wouldn’t be able to violate peoples’ basic liberties. 
· (2) If they started enumerating rights, people would think the list was exhaustive. 
· Several states were concerned about the lack of an enumeration, so they ratified the Constitution with the request a Bill of Rights be added later.
· The 9th amendment was added to address concern #2 above. 
· “The enumeration in the constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” 
· Slaughterhouse cases: 
· Early Interpretation of the Bill of Rights: the Court held that the Bill of Rights only applies to the federal government.
· States remained free to limit speech/religion, take private property without just compensation, etc. 
· Modern Doctrine (“Incorporation”): The Supreme Court concluded in the 1950s/60s that nearly all of the provisions of the Bill of Rights were “incorporated” in the Due Process Clause of the 14th amendment and therefore were applicable against the states (see more below).

Barron v. Baltimore, 1833
· Key takeaway: Provisions of the Bill of Rights do not apply directly to limit the power of state and local governments.
· Remains good law, but effect limited by incorporation doctrine.
· Facts: Barron sued the City of Baltimore under the Takings Clause of the 5th Amendment after the city diverted water and ruined his wharf.
· 5th Amendment: “...nor shall private property be taken for public use, without just compensation.”
· Holding: The Takings Clause does not apply to the City government because the Constitution was created to govern the Federal government only.
· No express words in the constitution saying 5th amendment applies to states. 

· State Constitutions are responsible for governing state power.
· Original intent of the U.S. Constitution was to limit Federal power only.
Federalism and slavery.
· The original Constitution (i.e., without Bill of Rights) protected few civil liberties, but it did protect the institution of slavery.
· Article 1, §2: blacks were considered 3/5s of a person. 
· Article 1, §9: prevents congress from banning the importation of slaves until 1808 (this provision could not be amended).
· Article IV, §2: fugitive slave clause, which said that slaves that escaped from a state into another state “shall be delivered upon claim of the party whom . . .such labor may be due.” 
· Southern states would not have ratified the Constitution without these provisions.

Prigg v. Pennsylvania, 1842
· Key takeaway: The Supreme Court adopts view of federalism interpreting the Constitution to give Congress very broad power to protect rights of slaveholders.
· Facts: The Pennsylvania legislature passed law in 1826 prohibiting the use of force to remove slaves from the state.  

· In 1832, a black woman named Morgan moved from Maryland to Pennsylvania. She was never emancipated, but her owner basically granted her freedom. The previous-owner’s heirs wanted Morgan returned and sent Prigg to capture her. Prigg was convicted in Pennsylvania for violating the 1826 state law. He argued that the law violated the Fugitive Slave Clause and the Fugitive Slave Act.
· Art. IV, §2, Cl. 3: “No Person held to Service of Labour in one State . . . escaping into another . . . shall be delivered up on Claim of the Party to whom such Service or Labour may be due.”
· Fugitive Slave Act of 1793: Authorized seizure of fugitive slaves and empowered any magistrate to rule on the matter. Fine of $500 against any person who aided the enslaved person.
· Issue:  Did Pennsylvania's law violate Art. IV, Sec. 2, Cl. 3?  Did the law violate the Fugitive Slave Act of 1793, as applied by the Supremacy Clause?
· Holding: Yes.
· Art. IV, Sec. 2, Cl. 3 confers a “positive, unqualified” right to own slaves that state laws cannot supersede.
· This right empowers the Congress to pass the Fugitive Slave Act, further protecting the right.
· Dissent: Nothing in the Constitution says that the right to enslave someone also gives you the right to kidnap them from another state.
· We can have a “slavery-protective” Constitution and still have laws that regulate slavery.
Dred Scott v. Sandford, 1857 (first time Court struck down a federal law since Marbury)
· Key takeaways:
· (1) Interprets Constitution as prohibiting any person of African descent born in the U.S from being a U.S. citizen.
· (2) Declared the Missouri Compromise unconstitutional.
· Facts: Scott, a slave, escaped Missouri to Illinois; the Missouri Compromise had made all states north of 36°30’, such as Illinois, free states. Scott sued the executor of his owner’s estate, Sanford, claiming he was now free because he was on “free soil,” per Missouri Compromise.
· Holding:
· Scott was not a citizen because no person of African descent could be.
· Framers didn’t intend Africans to be included in the word “citizens” in the constitution.  
· What about “[A]ll men are created equal….”?
· “Men” doesn’t include Africans; the framers didn’t intend it to.  This is because they all owned slaves.  So, the clause would make them all hypocrites if “man” included African.  And therefore, the equality clause doesn’t apply to people of African descent. 
· Congress does not have the power to ban slavery because such a ban infringed on absolute right of slavers to enslave persons of African descent.
· Early discussion of issues that will come up again later:
· Federalism: States cannot create laws that contravene the U.S. Constitution.
· Unlisted rights: Court colors in aspects of the right to own slaves that are not in the Constitution, foreshadowing future Supreme Court discussion of “unenumerated” rights.
· See McCullough v. Maryland – Marshall says the Constitution is not a statute – it means more than just its words.

Post-Civil War Amendment (more below):

· Civil war was ending around 1865.  
· 13th amendment was ratified in 1865.

· §1 prohibits slavery.  Discrimination continued.
· 14th amendment was ratified in 1868. 
· §1 overrules Dred Scott. 
· “All persons born or naturalized in the US . . . are citizens of the US and the state wherein they reside.” 
· §1 also says that no state may: 

· (1) abridge the privileges or immunities of citizens;

· (2) deprive any person of life, liberty, or property without due process of law; or 

· (3) deny any person within its jurisdiction the equal protection of the law.

· 15th amendment was ratified in 1870. 
· §1 says that citizens right to vote shall not be denied or abridged by the US or any state because of race or color or previous servitude. 
· Not enforced for many decades.
Thwarting Reconstruction: Early Interpretations of the Post-Civil War Amendments.
Republican Era (1877-1932):

· Supreme Court legitimated and strengthened Southern racism during this era, which was right after the Civil War Amendments…
· Strauder v. West Virigina: only whites could serve on juries (1879).
· Plessy v. Ferguson: segregation of rail cars by race was upheld (1896).
· This decision (more fully explained below) gave Southern states the confidence to fully segregate almost every aspect of life by race.

14th Amendment Privileges or Immunities Clause: 

· The P&I clause protects “US Citizenship Rights.” 
· U.S. citizenship rights are kind of stupid, e.g., the right of free access to seaports and subtreasuries
· The Slaughterhouse Cases: The court considered whether the P&I clause applies the Bill of Rights to states.  It said no. 
· Clarence Thomas: thinks that this is exactly what the P&I clause was for. 
Early Interpretation of Due Process: 
· “… nor shall any State deprive any person of life, liberty, or property, without due process of law.”
· Courts limited the due process clause with the State Action Doctrine. 
· State Action Doctrine (still good, black-letter law): The provisions of the Constitution only apply to government, not private persons. 

· Applies equally to all levels of government (state and federal), despite the name.

· The difficult question is: To what extent does a government or government official have to be involved in an action in order to trigger constitutional protection?

· 4 Exceptions:

· (1) the 13th amendment, which bans slavery, applies to private actors.

· (2) Public Functions exception: a private entity must comply with the constitution if it is performing a task that has been traditionally, exclusively done by the government; 

· E.g., company owns the town.

· (3) Other Laws: both states and the federal government can apply constitutional norms to private conduct.  The rule says, “the constitution only applies to the government.”  State and federal governments can enact other laws, that aren’t the constitution, to regulate private conduct;

· (4) Entanglement exception: private conduct must comply with the constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct – the “entanglement problem.” 

· E.g., a private company has employees that are all public officials, like public high school PE coaches. 

The Civil Rights Cases, 1883 (Struck down civil rights act of 1875 as unconstitutional because it regulated private actors). 
· Provisions of the Constitution only limit the power of the government, not individual people. (Except the 13th Amendment, which bans slavery/indentured servitude).

· E.g., Cannot sue your mother for violation of the 1st amendment when she tells you to shut up.
· Facts: Reconstruction era Congress passed a law saying that all persons, regardless of race and color, are entitled access to any public accommodation. Stanley and Nichols owned an opera and sued so they would not have to open up their accommodations to African Americans.

· Issue: Is the Civil Rights Act of 1875 Constitutional?

· Holding: No.

· Congress doesn’t have the power to make such a law using the 14th amendment.  Section 5 of the 14th amendment does not give Congress the power to regulate private action. It gives congress the power to regulate states because it says, “No State shall” and “nor shall any state.” 
· There are no state governments (or any governments/officials) involved in the opera business at issue here.  
· This was the first articulation of the state action doctrine. 
· Harlan dissent: 

· The 14th Amendment was intended to give  Congress the power to pass the laws like the Civil Rights Act.

· Section 5 gives Congress the power to enforce the whole amendment, including the citizenship clause. To be a citizen, according to Harlan, is to be able to walk into a theatre (if you paid for a ticket) and see a show. 
· Practical enforcement of the 14th Amendment should mean holding public accommodation to a higher standard than a private dinner party. In fact, certain types of businesses (like inns or theaters) are instrumentalities of the government, and are charged with duties to the public.

· Note: Court later expanded government action doctrine from the 14th Amendment to the entire Constitution (except 13th Amendment). 

Part VI: Limits on Government Power: Substantive Due Process.
14th Amendment Due Process Clause: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall … deprive any person of life, liberty, or property, without due process of law.
Lochner-era Substantive Due Process. The court interprets “liberty” in the 14th amendment to include the right to contract. They used this right to contract to strike down laws that they ideologically opposed. This era of the court is now heavily criticized because they made ruling based on their personal views. 
Pre-1937, the Supreme Court protected a fundamental right to contract

· Undergirded with philosophy of social Darwinism – leave the economy unregulated and the fittest will survive.

· “Economic Substantive Due Process.” 

Allgeyer v. Louisiana, 1897 (regulation of insurance companies struck down)
· Facts: Law prohibited out of state insurance companies from operating in-state without a known place of business and an authorized agent.  Allgeyer entered into an insurance contract with an out of state insurer.  He said law violates his economic due process to contract. 
· Issue: Does the Louisiana law violate the Due Process Clause of the 14th Amendment?

· Holding: Yes. The “liberty” mentioned in the Due Process Clause includes a right to enter into all contracts which may be proper, necessary, and essential.  The contract in question was proper.  So, the Louisiana law violates due process and should be struck down.

Lochner v. New York, 1905 (maximum hours law struck down)
· Facts: A New York law set max working hours for bakers (60 hours per week).
· Issue: Does the New York law violate the Due Process Clause of the 14th Amendment?
· Holding: Yes. The right to make a contract is part of the liberty protected by the Due Process Clause. 
· Standard – a law interfering with the right to contract will only be upheld if:
· End is “appropriate and legitimate” – specifically, public health, safety, or morals. (Need proof of problem.)
· Means has “a direct relation” to that end.
· Reasoning: the law is not for health, safety, or welfare (even though it really seems like it was).  
· Holmes’ Dissent. Courts shouldn’t be making decisions based on economic theories and personal views.  This should be left to the legislative/executive branches. We should be deferential; we are not policymakers. 
· Also, the law should be upheld if a reasonable man might think it proper.  The law here could reasonably be thought of as a health measure.  So, it is proper.
· Modern critique:
· The two parties, employers and employees, are not on the same ground. It’s not realistic to say they are dealing with each other on the same level, and that a right to contract, if it even was protected, is implicated.
· Justices are motivated by policy – fearful that if states come in and start regulating labor conditions, economic progress will be lost.
Coppage v. Kansas, 1915 (union laws struck down)
· Holding: State law that facilitated union organizing struck down because it interfered with the right to contract for personal employment.


Muller v. Oregon, 1908 (Maximum hours law for women upheld)
· Facts: Oregon passed a law that limited women to working 10 hours a day in “any mechanical establishment.”

· Issue: Does the Oregon law violate the Due Process Clause of the 14th Amendment?

· Holding: No.

· End is “appropriate and legitimate” – women are weaker and need special protections.

· Contention supported by “Brandeis briefs.”

· Means has “a direct relation” to that end.

· KWF says: Rulings like this subjected the Court to same critiques that were made after certain Commerce Clause cases – the Court says the right is fundamental but sets it aside when it interferes with a policy they like.

Adkins v. Children’s Hospital, 1923 (minimum wage law for women and children struck down) 
· Facts: Washington, D.C. passed a law fixing minimum wages for women and children.

· Holding: The law violates the Due Process Clause. Now that women can vote, they are not as in need of protection as they were when Muller was decided.
· Women should be free to contract for their wage. 

Weaver v. Palmer Bros. Co., 1926 (consumer protection law struck down)
· Facts: Pennsylvania consumer protection law banned comforters filled with filthy rags. 

· Holding: The law violates the Due Process Clause, because no evidence that this is actually a public health risk.

· Holmes’ dissent: The Court should not be second guessing policy makers on matters such as these.

Post-Lochner Substantive Due Process: Rational basis review.
Abandoning the fundamental right to contract, post-1937
· Economic Regulation Rule: economic regulations – laws regulating business and employment practices – will be upheld when challenged under the due process clause as long as they are rationally related to a legitimate government purpose. 
· The purpose doesn’t even have to be the actual purpose for the law; it could be one that the court dreamt up. 

· For protection against abuses by legislatures, the people must resort to the polls, not the courts. 
· Since 1937 (end of Lochner era), not one state or federal economic regulation has been found unconstitutional because it infringes upon liberty of contract as protected by the due process clause. 

West Coast Hotel Co. v. Parrish, 1937 (minimum wage law for women/children upheld)
· Facts: Washington State passed a minimum wage law for women and minors.

· Issue: Does the minimum wage law violate Due Process clause of 14th Amendment?

· Holding: No.

· The constitution does not speak of the freedom to contract. 

· The legislature is entitled to adopt measures to reduce the evils of the “sweatshop” system. 

· Rule applied: Laws that are not arbitrary or capricious will be upheld.

· The Supreme Court will no longer protect a fundamental right to contract.

United States v. Carolene Products Co., 1938 (Milk Filler law upheld)
· Facts: Congress passed the Filled Milk Act, which prohibits the sale of milk mixed with oil or non-milk fat.

· Issue: Does the Filled Milk Act violate the Due Process Clause?

· Holding: No. There is a rational basis for the regulation, namely, the filler is unhealthy.  
· Because law does not infringe on fundamental rights, it gets rational basis review.

· Unless there is no rational basis for the law – if the law is justified by a known or even a reasonably assumed fact – it will be presumed Constitutional.

· Footnote four (black-letter law) laws regulating the economy do not infringe upon fundamental right. Thus, rational basis review applies to those sorts of regulations.  As long there is a rational basis for the regulation, it will be upheld. Strict scrutiny review will only apply if the regulation in question: 
· (1) Infringes on a specific prohibition of the Constitution, such as the Bill of Rights.

· (2) Restricts or infringes upon the political process,

· (3) Prejudices “discrete and insular minorities.”
· Strict Scrutiny has 2 prongs:

· (1) the government must have a “compelling” government purpose for the regulation; and, 

· (2) the regulation must be “narrowly tailored” to achieve the compelling purpose. 

· The fit between the purpose and the regulation must be very tight to satisfy strict scrutiny.  

Williamson v. Lee Optical, 1955
· Key takeaway: Rational basis is an extremely low bar, and it will always be applied to economic regulations.

· Facts: Oklahoma state law prohibits opticians from making new glasses for people without a prescription. History showed that the state legislature had been heavily lobbied by ophthalmologists, who didn’t want to miss the opportunity to charge patients for an eye exam.

· Issue: Does the Oklahoma optician law violate Due Process clause of 14th Amendment?

· Holding: No.

· Standard: Rational basis. The law must be rationally-related to a legitimate purpose.

· Purpose: To make people get more frequent eye exams.

· Is that the real reason? Court says – we don’t care.

· Means: Forcing people to get eye exams before getting new glasses.

· Is this the best way to accomplish that purpose? Court says – we don’t care.
Incorporation.
· After the slaughterhouse cases killed the P&I clause, substantive due process became more important because it was a way for the court to make the Bill of Rights applicable to state and local governments. 

· Involves Court’s interpretation of the word “liberty” in the Due Process Clause. 

· Court uses selective incorporation to apply provisions of the first eight amendments to state and local governments’ power.
· Bill of Rights is now mostly incorporated.
· Burlington & Quincy Railroad: due process clause of the 14th amendment prevents takings without just compensation. 
· Gitlow v. NY: freedom of speech is incorporated. 
· Powell v. Alabama: right to counsel in capital case. 
· McDonald v. Chicago: right to own a firearm.
· Duncan v. Luisana: Right to trial in criminal case.
· Freedom of religion.
· Freedom of press.
· Right to be free from unreasonable searches and seizures.
· To a speedy and public trial.
· Explicitly not incorporated:

· 5th Amendment grand jury indictment clause; and
· 7th Amendment jury trial in civil cases.
· Undecided:

· 3rd Amendment quartering of soldiers

Palko v. Connecticut, 1937 (Palko History and Tradition test for Incorporation). 
· Facts: Connecticut statute allowed the state to appeal criminal convictions. Palko argued that the 5th Amendment’s protection against double jeopardy should apply.

· Issue: Does the 5th Amendment’s Double Jeopardy Clause apply to the states through the 14th Amendments Due Process Clause?

· Holding: No. trial by jury and immunity from double jeopardy are not “so rooted in the traditions of our people as to be ranked as fundamental.” 
· Palko Tradition and History Test: for a right to be incorporated into the 14th amendment’s due process clause, it must be “so rooted in the traditions and conscience of our people as to be ranked as fundamental. [ASK: this is the test both for incorporation and for the SDP analysis, right?]
· Other iterations of the same test:
· “Basic in our system of jurisprudence."
· “Fundamental to the American scheme of justice."
· “Fundamental principle of liberty and justice which lie at the base of our civil and political institutions.”
· “Tradition and history.”

Duncan v. Louisiana, 1968
· Facts: Duncan, a black man who slapped a white man’s elbow, was charged with battery. In Louisiana at the time, you only got a jury trial if you were facing the death penalty. (Cheaper and quicker.)
· Issue: Is the right to a jury trial in a criminal case fundamental so that it should apply to the states via the 14th Amendment.
· Holding: Yes.  Enunciates the test in several different ways – each one rooted in history.  Court says that the nation has a deep commitment to the right of jury trials in serious criminal cases.

· Black concurrence:
· This test is too subjective – any judge can make the argument that a right is “basic in our system of jurisprudence.”
· Black wanted to incorporate the entire Bill of Rights, because he did not want to open the door to using the Due Process Clause to interpret the Constitution to protect any unenumerated rights.


Unenumerated Right protected under SDP: (1) reproductive autonomy; (2) marriage and family autonomy; (3) medical autonomy; (4) sexual autonomy. 

Reproductive autonomy.
The court has recognized 3 fundamental rights in this area:

1. The right to procreate;

2. The right to purchase and use contraceptives; and, 

3. The right to abortion (discussed later). 
SDP Unenumerated Rights Continued – Right to Procreate:
Buck v. Bell, 1927 (forced sterilization laws is upheld because it is for the health of the patient and the welfare of society)
· Virginia statute authorizing forced sterilization is constitutional; it does not violate Due Process. 
· “Three generations of imbeciles are enough.” 
Skinner v. Oklahoma, 1942 (forced sterilization law is struck down.  The right to procreate is a fundamental right. Buck reversed.) 
· Facts: Oklahoma’s Criminal Sterilization Act allowed sterilization of “habitual criminals.”  A habitual criminal was one who has been convicted 2 or more times for felonies involving moral turpitude. Skinner was going to get sterilized.
· Holding: “marriage and procreation are fundamental to very existence and survival of the race.” So, strict scrutiny applies. 

· Court says law violates equal protection. 
· Stone concurrence: says the court should have used due process, not equal protection.

SDP Unenumerated Rights Continued – Right to Purchase and Use Contraceptives:
Griswold v. Connecticut, 1965 (married persons have a fundamental right to purchase and use contraceptives) 
(DON’T APPLY PENUMBRAS AND EMANATIONS TEST FROM THIS CASE).
· Facts: Connecticut has a statute preventing anyone from using – or assisting another person in using – contraception. Griswold is the executive director of the local Planned Parenthood chapter.

· Issue: Does the Connecticut statute violate the Due Process Clause of the 14th Amendment?

· Holding: Yes.  The right to purchase contraceptives implicates home life and the decisions made in the marital relationship.  These are things that are protected by the constitution.  The right to contraceptives emanates from the “penumbras,” i.e., shadows, of these fundamental rights.  These emanations create “zones of privacy.”  
· Note: don’t worry about this reasoning too much.  Just know that the right to purchase and use contraceptives is considered fundamental under SDP analysis. 
· Goldberg: Ninth Amendment protects unenumerated rights such as the right to privacy and the right to marry.

· The 14th Amendment protects that right from infringement by the states.

· Cites Palko: Look to the traditions and collective conscience of our people."

· Harlan:

· Reproductive autonomy is fundamental because it is crucial to the concept of ordered liberty. (Palko)

· White:

· The regulation does not even satisfy rational basis review.

· Black dissent:

· He would uphold law because the words of Constitution do not say that states lack the power to regulate contraception.

· Worried about Court using the 14th Amendment to become a “day-to-day Constitutional convention” – in essence, worried about a return to Lochner days.

Eisentadt v. Baird: Court invalidated a law prohibiting the distribution of contraceptives to unmarried persons.  Unmarried persons also have a fundamental right to purchase and use contraceptives.
Carey v. Population Services International: court invalidated a law probating the sale of contraceptives to minors. 
9th Amendment: The enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.
· Makes clear that fundamental rights are not limited to those in the Bill of Rights; judges can find and enforce other, unenumerated rights.

· Current majority approach.
· 9th amendment isn’t part of the substantial doctrine; it does not protect anything. 
· Helpful Substantive Due Process tip: Don’t think of rights protected, but of government actions that are outside the boundaries of the power conferred to it by the Constitution.

· Governments run afoul of the Constitution by using powers they are prohibited from asserting. 14th Amendment simply encompasses unenumerated prohibitions.
SDP Unenumerated Rights Continued – Family autonomy (4 Topics).
(1) Interracial Marriage (Gay marriage is a separate topic below): 
Loving v. Virginia, 1967 (interracial marriage is a fundamental right protected by due process.) 
· Facts: Lovings were a couple who had gotten married in D.C. and then moved to Virginia. They were indicted in Virginia for violating the state’s ban on white people marrying non-white people.

· Issue: Does the Virginia law violate the 14th Amendment Due Process Clause?

· Holding: Yes.

· “Marriage is one of the basic civil rights of man.”
· “The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.” 
· The purpose of the law is to uphold white supremacy.  This is not a compelling purpose.

(2) Parental Rights: Direct the Upbringing and Education of a Child Under Their Control.
Meyer v. Nebraska: (protecting right to teach your child languages)

· Nebraska law prohibited teaching children any language except English prior to 8th grade.  Defendant was a German language teacher.  He was convicted of violating the law.  The purpose of the law was to ensure children of immigrant parents fully learned English in order to ensure assimilation. 

· “Mere knowledge of German cannot reasonably be regarded as harmful. Rather, it is desirable and helpful.” 

· Purpose is compelling, but the means are not narrowly tailored. 

Pierce v. Society of Sisters: (protecting a person’s right to make educational choices for their kids) 

· Court held that the state could not require all children to attend public schools. 

· “The child is not the mere creature of the state; those who nurture him and direct his destiny have the right . . . to recognize and prepare him for additional obligations.” 


(3) Parental Rights: The Right to Custody of One’s Children:

Michael H. v. Gerald D., 1989 (a presumption that a child was born to a married couple if that child’s paternity had not been questioned for 2 years was upheld as constitutional. Biological father had no claim.)
· Key takeaway: A plaintiff or defendant’s success in a Substantive Due Process case largely depends on how broadly or narrowly the right at issue is defined. Here, the right was defined very narrowly – the right of a man to establish that a child born to a wife of another man is actually his biological child. 
· Facts: California law provides that if paternity is not challenged in 2 years, a presumption arises that the a child in the family was born of the married couple. Gerald and Victoria were married, had a child, and the paternity of the child hadn’t been challenged in 2 years.  So, the presumption was that the child was born of Gerald and Victoria.  
· However: Michael was most likely the biological father of the child and he wanted to be a part of his kid’s life. 
· Issue: Does the presumption that arises if paternity isn’t challenged within 2 years violate the 14th Amendment Due Process Clause?

· Holding: No.

· What is the right at issue? The right of a natural father to assert parental rights over a child born into a woman’s existing marriage of another man.

· Is it a fundamental right?

· Is it so rooted in the traditions and conscience of our people as to be ranked fundamental? (Palko) Pay attention to “the teachings of history” and “the basic values of our society.” 

· No. No other states grant this right. And there’s nothing about it in “Adulterine Bastardy,” published 1836, or otherwise in our tradition.
· Strict scrutiny or rational basis? 

· Rational basis because it’s not a fundamental right. 

· Footnote 6: (Not the Current Law). 
· Scalia’s proposal for defining rights:

· The current rule is that the judge just gets to decide how to define a right, after hearing argument. 

· But Scalia proposes that the interest should always be described at the most narrow/specific level possible – minimizing judicial discretion as much as possible.

· That means in Loving, the Court would have asked whether there was traditional acceptance of miscegenation, instead of marriage in general. This would have yielded a much different result.
· Dissent: Dissent wants to define the right more broadly, as “parenthood.” 

(4) The Right to Keep the Family Together (Including Extended Family):
Moore v. East Cleveland, 1977 (law making it illegal for grandson to live with grandma got strict scrutiny and overturned)
· Key takeaway: Law governing family relatedness or family living situations will be subject to strict scrutiny.

· Regulation: housing ordinance that limits occupancy of a dwelling to members of a single family, but defines “family” in a weird way. 
· Facts: East Cleveland ordinance limits homes to family members. The way that “family  members” was defined made it illegal for her grandson to live with her.  She was convicted for violating the ordinance. 
· Issue: Does the East Cleveland ordinance violate the 14th Amendment Due Process Clause?

· Holding: Yes.

· What is the right at issue? The right to live with family members. 
· Is it a fundamental right? Yes.

· Precedent was on the court’s side because the court had previously protected freedom of choice in matters of family life under due process.
· Also, based on history and tradition. The sanctity of the family is deeply rooted in this nation’s tradition, which extends to uncles, aunts, cousins, and grandparents.

· Strict scrutiny or rational basis? 
· Strict scrutiny, since it’s a fundamental right.

· Compelling government purpose? Yes. Preventing overcrowding, minimizing traffic are compelling.

· Law narrowly tailored to achieve this purpose? No. Whether the person living with you is your son or your grandson does nothing to address crowdedness. The law served its purpose only marginally. 
SDP Unenumerated Rights Continued –  Medical autonomy: (1) refusing unwanted medical treatment and (2) physician-assisted death.
Refusing Unwanted Medical Treatment: 
Cruzan v. Director: (court upheld law requiring “clear and convincing evidence” that a person would want to refuse medical treatment before agreeing to cease the treatment; refusing unwanted medical treatment is a fundamental right). 
· Facts: A woman was in a vegetative state.  Her parents and spouse said that she wouldn’t want to live like this and requested doctors withhold life-sustaining treatment.  State law said that a guardian who wants to withhold life-prolonging treatment from someone in a vegetative state must prove by clear and convincing evidence that the person in the vegetative state would have wanted treatment withdrawn.  The parents and spouse couldn’t prove this by clear and convincing evidence, so they sued.  They argued that the law was unconstitutional. 
· Holding: the law does not violate due process.  State had an interest in preserving human life and avoiding involuntary suicide.  [ASK: what level of scrutiny? Strict?]
· Forcing unwanted medical treatment was considered medical battery at common law.  So, the right to refuse medication has been protected throughout history and is deeply rooted (note: this point is from the Glucksberg case). 

Physician-Assisted Suicide:
· There is no fundamental right to physician-assisted death under the US Constitution, but some states – Oregon and California – have created statutory rights. 
Washington v. Glucksberg, 1997 (court upheld law banning physician assisted suicide; the right to physician assisted suicide is not fundamental)
· Facts: Washington State passed a ban on physician-assisted suicide. The plaintiffs, a group of doctors who practice in Washington, argued the presence of a liberty interest in the choice to commit physician-assisted suicide.

· Issue: Does the Washington law violate the 14th Amendment Due Process Clause?

· Holding: No.

· What is the right at issue? 
· The plaintiff probably described his liberty interest more like, “freedom to die in the manner of one’s own choosing.” But court ultimately described it as “physician-assisted suicide.”
· Is it a fundamental right? No.

· The right must be (1) deeply rooted in this nation’s history and tradition and implicit in the idea of ordered liberty such that neither liberty nor justice would exist if they were sacrificed and (2) carefully described.

· Here, history and tradition of this nation indicate, we have strongly rejected all efforts to permit it. It is a crime in almost every state. 
· “Opposition and condemnation of suicide are consistent and enduring themes of our philosophical, legal, and cultural heritages. 

· “We have always been reluctant to expand the concept of substantive due process. . . . By extending constitutional protection . . .we, to a great extent, place the matter outside the arena of public debate and legislative action.”
· Strict scrutiny or rational basis? 
· Rational basis, since it’s not a fundamental right.

· Legitimate government purpose? Yes, strong interest in (1) preserving life, (2) integrity of the medical profession, (3) protecting vulnerable groups, and (4) avoiding involuntary euthanasia. 

· Law rationally related to that purpose? Yes, the law is “at least reasonably related” to those concerns. (Lee Optical)

· O’Connor: Would define the right more broadly – as “the right to control the circumstances of one’s death” – but the law survives strict scrutiny because narrowly-tailored to achieve the important interests 

· Stevens: Agrees that this is not a fundamental right, but that there are situations when hastening your own death might be legitimate and worthy of protection.

· Breyer: Would define the right more broadly as “the right to die with dignity."

· KWF says: Different precedent could support a different outcome. For instance, what if the Court applied “decisional autonomy” as precedent?

SDP Unenumerated Rights Continued – Sexual autonomy: certain decisions regarding sexual conduct.
Rule:  there is a fundamental right to engage in nonreproductive, sexual conduct that others might consider offensive or immoral, like sodomy. 
Bowers v. Hardwick, 1986 (court upheld anti-sodomy law, but this case was overturned in Lawrence (below)):
· Facts: A Georgia statute criminalized oral and anal sex. Police officer observed Hardwick engaging in consensual homosexual sodomy in his home. He was arrested. 
· Issue: Does the Georgia sodomy law violate the 14th Amendment Due Process Clause?

· Holding: No.
· Court defines right at issue as the freedom to engage in consensual homosexual sodomy.

· Is it a fundamental right? No.

· The right must be implicit in concept of ordered liberty. 
· Until 1961 all 50 states outlawed sodomy (24 did at the time of the opinion). 

· That the act happens in the privacy of the home doesn’t help because “victimless crimes do not escape the law where they are committed at home.” 
· Homosexual sodomy is not related to other fundamental rights, like family, marriage, or procreation, which the court has recognized. 
· Strict scrutiny or rational basis? 
· Rational basis; the right is not fundamental.
· Legitimate government purpose? Yes. There is moral and religious opposition to homosexual acts, even if consensual and in the home. 
· Lawrence overrules Bowers.

· It says that moral and religious opposition in this context is not a legitimate government purpose.  
· This is especially true here because the purpose seems to be animus disguised as moral and religious zeal.  
· Law rationally related to that purpose? Yes, the law is “at least reasonably related” to those concerns. (Lee Optical)

· Blackmun Dissent:

· The court obsessively focuses on homosexual activity even though the law applies to heterosexuals and homosexuals alike. 

· The right at issue here is, broadly, “the right to be let alone.” 
· “We protect these rights not because they contribute to the general public welfare, but because they form so central a part of an individual’s life.” 

· “A person belongs to himself and not to others nor to society as a whole.” 

· E.g., we protect (1) the right to marry because marriage is an association that promotes a way of life; (2) we protect the decision to have a child because parenthood so dramatically alters an individual’s self-definition; (3) we protect family because it contributes so powerfully to the happiness of individuals.
· This is why we should protect the right to engage in nonreproductive sexual activity that others might see as immoral; only the most willful blindness could obscure the fact that sexual intimacy is a key part of human existence, welfare, and development of human personality. People define themselves in a significant way through their intimate relationships with others.
· To say that an activity was illegal in the past is not sufficient to say that a right is not fundamental.

· Blackmun refers to the idea of protection of decisional and spatial autonomy in prior precedent support the view that this is a fundamental right. It is a key decision in one’s life (as discussed above) and it occurs in one’s home. 
· Mere public intolerance or animosity cannot constitutionally justify the depravation of a person’s physical liberty. 

Lawrence v. Texas, 2003 (invalidated a law that banned same-sex sexual conduct because it was motivated by animus against the group.  A bare desire to harm a group is not a legitimate government purpose).
· Facts: Police officer, responding to weapons disturbance call, went into Lawrence’s apartment and saw him engaging in a consensual homosexual act. A Texas law forbids two persons of the same sex from engaging in sexual activity together.

· Issue: Does the Texas same-sex prohibition violate the 14th Amendment Due Process Clause?

· Holding: Yes.

· What is the right at issue? Freedom of sexual autonomy.

· Is it a fundamental right? Seems to be? But didn’t apply strict scrutiny. 
· Start with this: Is the activity deeply rooted in this nation’s history and tradition?
· Court says that the history used in Bowers was not totally accurate. There is no longstanding history of laws directed at homosexual conduct specifically. There were prohibitions on sodomy, but it included relations between men and woman as well as homosexual relations. 
· The purpose of these anti-sodomy laws was to prohibit nonprocreative sexual activity generally. 
· Also, these laws were not enforced against consenting adults acting in private. 
· In short, laws targeting same-sex couples did not develop until the last 1/3 of the 20th century. 
· Until the 1970s, no state singled out same-sex relations for criminal prosecution and only 9 have done so at the time of this opinion. 
· “Our obligation is to define the liberty of all, not mandate our own moral code.”
· Most people support same-sex couples. 
· Then: Use reasoned judgment based on precedent, including broad principles articulated by the Court in the past.

· Court also considers the fact that the regulation in question restricts activity that “touches upon the most private human conduct, sexual behavior, and in the most private of places, the home.” 
· Spatial autonomy – activity happens in the home.
· This was recognized in Griswold, Eisenstadt, and Moore.
· Decisional autonomy – intimate conduct.
· Marriage – Loving;

· Procreation – Griswold, Roe;

· Contraception – Griswold; Eisenstadt; Roe;
· Family Relationships – Moore; and, 

· Education – teaching languages and institutional choices for kids. 

· Court also considers developments in other countries, which support recognition of a liberty interest in intimate conduct in the privacy of the home. 

· “At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under the compulsion of the state.”

· “Petitioners are entitled to respect for their private lives. The state cannot demean their existence or control their destiny by making their private sexual conduct a crime. The right to liberty gives them the full right to engage in their conduct without intervention from the government.” 
· Strict scrutiny or rational basis? 
· Rational basis, even though it seems to be a fundamental right.

· Legitimate government purpose? No, moral concerns are never a legitimate purpose for government regulation. (See also Stevens dissent in Bowers)

· Bare desire to harm a politically unpopular group is never a legitimate government purpose.
· Romer: found that animosity toward a class is not a legitimate government purpose. 
· Law rationally related to that purpose? Doesn’t reach.
· Bowers should be overturned. 
· Stare decisis analysis:
· Has the legal rule in the case become “unworkable” (can judges apply it)?

· Has society come to rely on the holding (detrimental reliance)? 

· Here, no detrimental reliance.
· Rather, Bowers causes uncertainty because precedents before and after contradict it. 
· Has the law changed to make the case obsolete?

· Have facts changed?

· Here, Bowers mischaracterized historical analysis of homosexual relationships – they got the history wrong, thus, the facts have changed.

· KWF says: One practical effect of this ruling is that the Court can consider another law regulating sexual autonomy and apply only rational basis review.

· If you want to argue rational basis with bite, you want to argue that the law had a bare desire to harm a politically unpopular group. Extremely discretionary.
· Dissent:

· Plants the seed for future Courts to say that Lawrence didn’t apply a specific type of scrutiny, so still an open question.

· If morality isn’t a legitimate interest, can you regulate bigamy, incest, etc?

SDP Unenumerated Rights Continued – Gay Marriage:

Obergefell v. Hodges, 2015
· Key takeaway: Point to this case to support idea that Constitution supports fundamental right to marriage autonomy.

· Facts: Consolidated cases brought by plaintiffs challenging laws or Constitutional provisions in their states that banned same-sex marriage.

· Issue: Do the bans on same sex marriage violate the 14th Amendment Due Process Clause?

· Holding: Yes.

· What is the right at issue? Marriage autonomy.

· Is it a fundamental right? Seems to be, but court applied rational basis. 
· Start with this: Is the activity deeply rooted in this nation’s history and tradition? 

· When appropriate, “describe it carefully" with reference to specific historical practices.

· Here, not appropriate. Why? Doesn’t say, but perhaps because of swiftly changing public opinion.

· Here, states are divided on the issue; attitudes have changed.

· Then: Use reasoned judgment based on precedent, including broad principles articulated by the Court in the past.

· Zablocki protected marriage autonomy, said it couldn’t be withheld because of failure to pay child support.

· Griswold protected reproductive autonomy.
· [Four reasons that the right to freedom of marriage should be applied to same-sex couples]*

· Decisions are fundamental to human autonomy

· Signifies important commitment

· Safeguards children and families

· Marriage is keystone of American social order

· Strict scrutiny or rational basis? 
· Rational basis, even though it seems to be a fundamental right.

· Legitimate government purpose? No, because motivated by a  bare desire to harm a politically unpopular group, which is never a legitimate government purpose.

· Law rationally related to that purpose? Doesn’t reach.

· KWF says: 

· Kennedy says the meaning of the word “liberty” was not meant to be fixed – Kennedy plants the seed for different Courts to define liberty in different ways.

· He did not want to etch immovable standards in stone forever.

· *Because the case is so marriage-specific, unclear whether any of this analysis can be applied to other cases. 

SDP Unenumerated Rights Continued – Reproductive autonomy: Abortion.
Roe v. Wade, 1973 (law banning abortion was struck down; woman has a fundamental right to end her pregnancy pre-viability (1st and second trimester), but abortion can be regulated in the second trimester (and 3rd) to protect the health of the women. It can be regulated in the 3rd trimester to protect the health of women and the unborn life.)
· Facts: Various state laws outlaw abortion.

· Issue: Do these anti-abortion laws violate the 14th Amendment Due Process Clause?

· Holding: Yes.

· What is the right at issue? Freedom to have an abortion.

· Is it a fundamental right? Yes, but not absolute.
· The right must be (1) deeply rooted in this nation’s history and tradition and implicit in the idea of ordered liberty such that neither liberty nor justice would exist if they were sacrificed and (2) carefully described.

· Here, history does not prohibit the Court from finding a right to abortion, because: 
· Ancient attitudes are hard to discern.  Some societies punished abortion severely while others allowed it without scruple. 

· Although Hippocratic oath has a line in it banning doctors from inducing abortion, an expert testified that this was not the majority view of doctors in early Greece (where the Hippocratic oath originated). 
· Under common law, for most of history, abortion was legal before “quickening,” i.e., the first recognizable movement from the fetus.  This was usually 16 to 18 weeks in. 

· Abortion before quickening was made a crime for the first time in the US in 1860.  By the 1950s, abortion was illegal in the majority of jurisdictions. 

· In the past few years, abortion is becoming more accepted, with about 1/3 of states making it legal. 

· This may be because abortion is becoming a very safe procedure. 

· The decision to terminate pregnancy is included within the word “liberty” in the 14th amendment.  If the state were to ban abortion, the consequences would be dire on the woman’s life.  Additional, unwanted offspring can cause distress in various ways.  It is a fundamental decision. 
· Strict scrutiny or rational basis? 
· Strict scrutiny; abortion a fundamental right.

· Compelling government purpose? Yes, compelling interest in protecting women’s health and protecting pre-natal life.

· But, each of these rights becomes compelling at different points. Trimester Test (overruled in Casey):
· First trimester (1 to about 13 weeks) – no compelling interest. Very few laws that regulate abortion will be upheld here.
· The decision to abort is left to the pregnant woman’s doctor. 
· Second trimester (13 to about 27 weeks )– compelling interest in maternal health. Regulations aimed at protecting maternal health will be upheld if they are reasonable.

· Third trimester (27 weeks on)– compelling interest in maternal health and pre-natal life. Almost any regulation will be upheld as long as it has an exception for the mother’s health and preservation of her life.
· Dissent:
· The right is not so rooted in history and tradition as to be considered fundamental. 
· The current Texas law was in place when the 14th amendment was adopted.  That the law wasn’t repealed in light of the 14th amendment suggests that the framers did not consider abortion a fundamental right. 
· We should apply rational basis. 
Planned Parenthood v. Casey, 1992 (adopts undue burden test; upholds several provisions of a state law, but invalidated one of them (spousal-notice) for imposing an undue burden on pre-viability abortion.) 
· Key takeaway: Reaffirms “woman’s right to terminate her pregnancy before viability” but modifies the legal test set forth in Roe v. Wade.

· Facts: Pennsylvania’s Abortion Control Act requires women to (1) give informed consent; (2)  be provided with certain information at least 24 hours before the procedure; (3) sign statement notifying that they informed their husband; provision requiring minors to get parental permission or judicial bypass.

· Issue: (1) should Roe be overturned? (2) Do the state rules violate the 14th Amendment Due Process Clause?
· Roe should not be overturned. Stare decisis analysis:
· Has legal rule in case become “unworkable” (can judges apply it)?

· Not at all. True, Courts have to analyze the facts in each case, but that’s what we’re here for.

· Has society come to rely on the holding (detrimental reliance)? 

· Yes. People have organized intimate relationships and defined their place in society on the basis of availability of abortion.

· Has the law changed to make the case obsolete?

· No changes in Constitutional law have left Roe v. Wade to be a sole survivor of obsolete Constitutional thinking.

· Have facts changed?

· A little – but the central finding, that the state has no compelling interest in pre-natal life before viability, is intact.

· However, the Roe trimester framework should be overturned.

· Is abortion a fundamental right? Yes, but not absolute.
· Strict scrutiny or rational basis? 
· Neither – undue burden test: [ASK: is this accurate?]
· Pre-viability, a State may not prohibit abortion nor impose a substantial obstacle, but may regulate it. 
· Regulation ex: Make women listen to an anti-abortion speech before they have the procedure.
· Post-viability, the State may prohibit abortions except to protect maternal life and health.

· Holding: only the husband-notice requirement poses an undue burden. 
· (1) Written consent requirement: “as with any medical procedure, the state may require a woman to give her written informed consent.”
· (2) Information requirement: “if the information the state requires to be made available to the woman is truthful and not misleading, the requirement is permissible.” 
· Also, the 24-hour waiting period makes sense because it allows for reflection and a more informed decision.  Although it might be somewhat burdensome because the woman will have to make 2 trips, this is not an undue burden. 
· (3) husband notice requirement: 1/3 to 1/5 of women today are battered.  Returning to the husband to get his consent could be dangerous.  
· Even though it will only be dangerous for a few (since most women already inform their husband and there are exceptions to the husband-notice requirement), “the proper focus of constitutional inquiry is the group for whom the law is a restriction, not the group for who the law is irrelevant.”
· Thus, because this requirement could pose an undue burden for some women, it is unconstitutional. 
· (4) Parental consent provision: “a state may require a minor seeking an abortion to obtain consent of a parent or guardian, provided that there is an adequate judicial bypass procedure.”
· Recordkeeping and reporting provisions: recordkeeping and reporting provisions that are reasonably directed to the preservation of maternal health and that respect confidentially and privacy are permissible.  If the recordkeeping provisions add “substantial cost,” they may become impermissible because they would pose an undue burden. 
Whole Woman’s Health v. Hellerstedt, 2016 (invalidates two laws – admitting privileges requirements and surgical-center requirements – as unduly burdensome)
· Facts: Texas law required (1) that doctor performing the procedure have admitting privileges at a hospital within 30 miles and (2) that standards for abortion clinics must match those of “ambulatory surgical centers.” 
· prior to enactment of the admitting privileges provision, there were 40 abortion clinics in Texas. After, only around 20 remained. 
· If the ambulatory surgical center provision is enacted, only 7 or 8 will remain. 
· Each facility would treat 7,000 to 10,000 women per year, which would result in 1,200 women per month vying for appointments. 
· Issue: Do the provisions of this law constitute an undue burden under Casey?
· Rule: “a statute which, while furthering a valid state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot be considered a permissible means of serving its legitimate end.”
· “Targeted Regulation of Abortion Providers (TRAP) laws that do little or nothing for health, but rather strew impediments to abortion, cannot survive judicial inspection.” 

· Holding: Both provisions are unconstitutional; they impose substantial obstacles to abortion without conferring any real medical benefit.
· (1) admitting privileges: abortion is safe, no need to have admitting privileges.  Also, hospitals that grant admitting privileges require that a certain number of patients actually be admitted every year.  It would be difficult to meet that number because abortion is so safe; very few patients actually need to be admitted.  
· (2) surgical-center requirement: this requirement doesn’t promote safety.  It would just cause more abortion clinics to close.  It is unduly burdensome. 
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 Assessing whether a law violates the Due Process Clause of the 14th Amendment.
Substantive due process asks whether the government has a good enough policy reason for taking away a person’s liberty interest.  The focus is on the sufficiency of the justification for the government’s action. 

14th Amendment Due Process Clause: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall … deprive any person of life, liberty, or property, without due process of law.
· First step (how to define liberty interest): Plaintiff and defendant argue about how to describe the liberty interest; 
· Current Doctrinal Rule: the judge ultimately decides how the liberty interest ought to be described, after hearing arguments from both sides. 

· Scalia’s Losing Argument: because general language provides imprecise guidance, judges should refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified. 

· Second step (Palko Test): apply Palko test – look backwards to see whether the liberty interest at issue is “deeply rooted” in our tradition and history. The Palko Test is not determinative. Rather, the court should attempt to craft a precedent-based, reasoned judgement. 
· Note: if something has “long been criminalized,” then it is unlikely to fair well under the “tradition/history” test. 

· Other Iterations of the same test:
· “Basic in our system of jurisprudence.” 

· “Fundamental to the American scheme of justice.”

· “Fundamental principle of liberty that lies at the base of our civil and political institutions.” 

· Incorporation: If the regulation infringes on a right granted by the Bill of Rights (1st through 8th), then it will get strict scrutiny. [ASK: accurate general rule?]
· Freedom of speech, religion, and press;

· Right to keep and bear firearms;

· Right to be free from unreasonable searches and seizures;

· Right to a speedy and public trial;

· Right to trial in a criminal case; and, 
· Right to counsel in a capital case.
· Explicitly not incorporated: right to jury in civil cases. 

· Undecided: right to be free from quartering soldiers. 
· Third step (Precedent): P and D will both argue to follow or distinguish precedent cases; 
· Cases:
· Skinner: court struck down forced sterilization law.  The right to procreation is fundamental.
· Griswold: court struck down law making it a crime for married persons to use contraception.  Right of married persons to purchase and use contraception is fundamental. 

· Baird: court struck down law banning distribution of contraceptives to unmarried people.

· Carey: court struck down law prohibiting sale of contraceptives to minors. 
· Loving: court struck down law banning miscegenation.  The right to marry is fundamental.  
· Obergefell: court struck down laws banning gay marriage (but used rational basis with bite as opposed to strict scrutiny). 

· Meyer: court struck down law that prohibited teaching children any language other than English before eighth grade. Directing the educational upbringing of your child is a fundamental right. 

· Society of Sisters: court struck down law that required all children to attend public schools.  The right to have institutional options for your children is fundamental. 

· Michael H: presumption that child is born of a married couple upheld; the right of a biological father to assert parental rights over his child, who is born into a woman’s existing marriage with another man, is not fundamental.  It gets rational basis review. 
· Moore: law regulating which family members could live under the same roof was unconstitutional.  The right to keep the family together in the home gets strict scrutiny. 

· Cruzan: court stated that refusing unwanted medical treatment is a fundamental right.  

· Glucksberg: court upheld law banning physician-assisted suicide.  Laws regulating physician-assisted death get rational basis review.
· Lawrence: court invalidated anti-sodomy law.  Laws regulating sexual autonomy get rational basis + a little extra bite. (Lawrence). 

· This test is triggered when the purpose of the law is a bare desire to harm a minority group. 

· The court has, in at least one case (Obergefell), referred to “intimacy” as a fundamental right. 

· On the test, if the government tries to regulate sexual activity between two consenting adults in their home, apply strict scrutiny and cite Obergefell. 

· The lawyer on the other side would say that part of Obergefell about intimacy is dicta. 

· Casey: court upheld 4 of 5 provisions in a TRAP law.  The provision that was invalidated was the spousal-notice provision; it placed an undue burden on battered women.  The right to abortion pre-viability gets the undue burden test: a state cannot ban abortion pre-viability, but it can regulate it as long as the regulation does not unduly burden a woman’s access to abortion.   
· Whole Woman’s Health: court invalidated two TRAP laws that required (1) abortion clinics to have admitting privileges at hospitals and (2) abortion clinics to implement standards that match ambulatory surgical centers, e.g., width of hallway must be 10 x 10 feet, etc.  These were unduly burdensome because they did not add much safety-wise and they were putting a ton of abortion clinics out of business. 
· Consider:

· (1) what decision the government is trying to regulate; and, 

· (2) what space or place the government is trying to regulate. 

· Consider also whether the court should overturn precedent.

· Stare decisis analysis:

· (1) Has the legal rule proven to be “unworkable”? 

· (2) has society come to rely on the holding of the case in question (detrimental reliance)?

· (3) has case become obsolete given new law?

· (4) have the facts changed?
· Fourth step (Additional Considerations): P will argue that the Court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell;
· Kennedy said marriage was good for society because it contributes to social order, safeguards children and families, and signifies a commitment between two people. 
· Fifth step (Fundamental Right?): come to a conclusion about whether the right is fundamental or not; 

· Last step (Apply Relevant Scrutiny): depending on whether the liberty is fundamental or not fundamental, apply the proper standard of review. 

· Standards of review:

· If non-fundamental liberty interest -> rational basis review.
· Lee Optical: End is permissible as long as Court can conceive any goal not prohibited by the Constitution.
· Not permissible: upholding white supremacy, to uphold certain moral or religious mores, a bare desire to harm politically unpopular groups. 
· Means are permissible as long as there is a rational relationship to that purpose.
· The purpose could be hypothesized by the court, it need not be actual. 
· If fundamental liberty interest -> strict scrutiny (or undue hardship for abortion).
· End must be a “compelling.”
· Compelling: Health of mothers and unborn babies (Roe/Casey); preventing overcrowding (Moore); avoiding involuntary suicide (Cruzan), traffic safety (Railway Express);
· The means (i.e., regulation) is permissible only if it is necessary and the least burdensome way of achieving compelling goal. It must be “narrowly tailored.” 

· If the regulation concerns abortion, apply undue burden analysis.

· Pre-viability, state may neither prohibit abortion nor unduly burden access but may regulate.
· Regulation ex: Make women listen to an anti-abortion speech before they have the procedure.
· Post-viability, state may prohibit abortions as long as they have an exception for maternal life and health.

· Procedural due process: Procedures the government must undertake when taking away your life, liberty, or property.

· Notice and an opportunity to be heard.

Part IV: Federalism and the scope of Federal legislative power.
Federal Government (Congress) Power Rule: The Federal government is one of enumerated or limited power. This means that for the federal government to act, it needs a “source” of authority in the Constitution. That source can be express or implied. 
· A state, by contrast, can act in any way unless the constitution prohibits the action. 
· Supremacy clause: “the federal government is supreme within its sphere of action.”  So, if the federal government has acted with express or implied authority, then its act is supreme over any act of a state.
The implied powers of Congress.
· The Necessary and Proper Clause: The Congress shall have Power… to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
· This is interpreted in McCulloch to be a grant of power, not a limitation. 
· Rule: look to see whether the government action constitutes a means that is rationally related to the implementation of a constitutionally enumerated power.  

· The relevant inquiry is whether the means chosen are “reasonably adapted” to the attainment of a legitimate end under the commerce power or some other express power in the constitution. 

· Not many Necessary and Proper Clause cases.
· However, the necessary and proper clause is the source of authority for the vast majority of federal laws. 
McCulloch v. Maryland, 1819
· Key takeaway: congress has implied powers to do what is necessary and proper to carry out its duties – i.e., to exercise its express powers. 
· Facts: Congress passed an act that incorporated the Bank of the US in 1816.  A branch was opened in Maryland.  Maryland subsequently passed a law allowing it to tax the Bank of the US within its borders.  The bank refused to pay, and Maryland sued.  Trial court and court of appeals said Maryland wins. 
· Issues:
· (1) Does Congress have the implied Constitutional power to create a national bank?
· (2) Does Maryland have the power to tax the bank?
· Holdings:
· (1) Yes.
· Specific intent originalism: We know the Framers of the Constitution would have allowed the Bank of the United States because they had incorporated a bank before…
· The People created the Constitution:
· Maryland argues states can tell Congress what to do, because Congress’ power comes from the states.  They say it comes from the states because they say the states enacted the constitution.
· Court says no. The government was created by the people, not by the states.
· Implied powers: Nothing in the Constitution prohibits implied powers.
· The 10th Amendment did not say those powers that are not expressly given to Congress are given to the states, like the Articles of Confederation did.
· A Constitution is not a statute – it’s written with broad goals in mind, which can necessitate broad means that are not described in the Constitution.
· Necessary and Proper Clause:  
· Some of congress’s powers are the power to tax and spend, borrow money, regulate commerce, etc. They have deemed it necessary and proper to have a national bank to help carry out these powers. 

· Rule: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate and adapted to that end are constitutional. 

· The bank meets this test. It is a means to several constitutional ends, like taxation and spending and borrowing. 
· (2) No.
· The power to tax is the power to destroy, and Maryland does not have that power over the Federal government. The federal government’s acts are supreme. If the states are allowed to tax on “instrument” of the federal gov. they will be allowed to tax others – the mail, the mint, patent offices, etc. That would be bad. 
· Only the People have power over the federal government. 

Express powers: The Commerce Clause.
The Commerce Clause: The Congress shall have Power… to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.
· Unlike McCulloch, which dealt with implied powers, Commerce Clause cases interpret the scope of a textual express power of Congress – the commerce power. 
Four Eras of Commerce Jurisprudence:

· (1) early era to 1890s: commerce power defined broadly. 

· (2) 1890s to 1937 (Lochner): narrowly defined commerce power and used 10th amendment as a limit.

· (3) 1937 to the 1990s: expansive defined commerce power and refused to use 10th amendment as a limit.

· (4) 1990s to the present: court has narrowed the scope of the commerce clause and the 10th amendment is an enforceable limit. 

Three Recurring Questions:

· (1) What is “commerce”?

· (2) Does the 10th amendment limit congress?
· (3) how much of an effect on interstate commerce must there be for a law to be constitutionally enacted under the commerce clause? 

Initial Era -- Pre-1890s commerce power: Broadly defined but minimally used.

· Gibbons v. Ogden, 1824
· Key takeaway: if a state and congress both pass conflicting laws regulating interstate commerce, the federal law governs. 
· Facts: Ogden was a steamboat operator in NY who had an “exclusive license” granted by the state to operate steamboats in NY waters.  Gibbons was a federal steamboat operator who wanted to use NY waters as well.  To protect his monopoly, Ogden filed suit. NY trial court and appeals court found for Ogden (the NY native). 
· Issue: What is the scope of Congress’ commerce power?
· Holding: The scope is broad because “commerce” should be defined broadly.
· Commerce is “commercial intercourse between nations.”  This includes navigation rights. 
· Moreover, “Commerce among the states” includes a state’s internal affairs that have an effect in other states.
· But does not include internal affairs that have no effect outside the state. 
· The 10th Amendment does not restrain Congress’s power where, as here, Congress has a specific grant of power.
· Where the grant is specific, Congress’s power is “plenary.”
1890s – 1937 commerce power: A strictly limited commerce power
· Doctrinal underpinnings:
· Commerce defined narrowly as a stage of business separate from mining, manufacturing, and production.  It is defined very narrowly as “buying and selling.” 
· Rigid zones of activities left to the states, under the 10th Amendment. Court’s role to protect those zones.
· Interstate commerce must be affected directly, not in some indirect way.
· Inconsistent application of underlying doctrine.
· Policy, not legal rule, dictated the outcomes of cases.
· Cases:
· E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry) because the constitution did not allow congress to regulate manufacturing. 
· Carter Coal: striking down federal law (labor standards and wage regulation in coal mining industry) because it found regulation of wages and hours unconstitutional. 
· Sick Chicken Case: striking down federal law (live poultry code designed to ensure quality poultry by preventing sellers from requiring buyers to purchase an entire coop of chickens, including sick ones). Court said the code didn’t have a “direct” effect on interstate commerce because the code only operated on coops in NY. Even though the coops in NY had an effect on intrastate commerce, the court said the effect was too indirect; the regulation operated directly on the NY coops, not directly on interstate commerce.)
· Child Labor Law Case: striking down federal law (prohibiting sale of products produced by child labor) because Court said it regulated production.  This doesn’t really make sense, the law was regulating the sale (not production) of things made by children.  Also, the court said that “regulating the hours of labor of children was entrusted purely to state authority.” So, 10th Amendment prohibited federal government regulation of child labor.  Again, the law wasn’t about child labor, but whatever dude. 
1937 – 1995 commerce power: Very broad federal commerce power
· A new, deferential standard of review for Congressional acts: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.” 
· No law struck down under Commerce Clause between 1937 and 1995.
NLRB v. Jones & Laughlin, 1937
· Facts: The National Labor Relations Board charged J&L with discriminating against employees in hiring and tenure, and interfering with their ability to unionize. J&L’s shipping, mining, and manufacturing activities stretch across the Midwest and eastern United States.
· Issue: Is the National Labor Relations Act, which empowers the NLRB, unconstitutional in its scope of regulation?
· Holding: No. Congress has Constitutional power under Commerce Clause to pass National Labor Relations Act.
· Not determinative that the workers here were only engaged in production – because J&L is such an expansive national presence, its acts affect commerce among the states.
· “Although activities may be intrastate in character, they have such a close and substantial relation to interstate commerce that . . . congress cannot be denied the power to exercise control.” 

United States. v. Darby, 1941
· Facts: The Fair Labor Standards Act prevented the shipment and production of items that were produced under substandard labor conditions.
· Issue: Is the Fair Labor Standards Act unconstitutional in its scope of regulation?
· Holding: No.
· Congress’ power extends to intrastate activities which affect interstate commerce.
· The 10th Amendment is a “truism,” not an Amendment that can be violated. It was intended to reassure the states that the Federal government would not exceed its granted powers.
· It does not deprive the government of the authority to exercise its granted powers, so long as the means are appropriate and adapted to the permitted end.


Wickard v. Filburn, 1942 (wheat farmer case; extremely deferential test)
· Facts: Wickard was an Ohio wheat farmer. He grew some wheat for sale and some wheat for home consumption.  A federal law, the Agricultural Adjustment Act, established wheat allotments: farmers could only grow wheat on 11.1 acres.  Wickard grew on 23 acres.  The Act had been instituted to stabilize prices of wheat in the overall economy. He was fined around $120. 
· Issue: Is the Agricultural Adjustment Act Constitutional? Can Congress regulate production of wheat not intended for commerce, but home consumption only?
· Holding: Yes.
· Wickard Test: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Congress can regulate intrastate activities that individually have small effect on interstate commerce if Congress has rational basis to find a cumulative “substantial effect” on interstate commerce
· The act of not putting wheat on the market affects interstate commerce by affecting the prices consumers experience across the country.
· Whether an activity has a “direct or indirect” effect or constitutes “production or commerce” is no longer part of the calculus.
· Law is constitutional. 
· Note: 
· Recognizes to a degree that any effort to police the line of the Commerce Clause by the judiciary ends up implicating Court’s policy preferences
· Court justifies broad power to Congress by reminding that Congress is ultimately controlled by the People and their votes.

Heart of Atlanta Motel v. United States, 1964 (Civil rights case – not renting rooms to black people was having an effect on intrastate commerce, so civil rights law was constitutional).
· Facts: The Heart of Atlanta Motel, accessible to interstate and state highways, refused to rent rooms to African Americans. Title II of the Civil Rights Act of 1964 outlawed such discrimination in public accommodations, which includes hotels.
· Issue: Does the passage of the Civil Rights Act exceed Congress’ authority to regulate commerce?
· Holding: No. Discrimination against people of color creates an effect on interstate commerce both individually and in the aggregate. “If it is interstate commerce that feels the pinch, it matters not how local the operation which applies the squeeze.” 
· Test: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Rational basis: Congress heard from millions who had struggled to travel; guidebook had to be created to find lodging.
· Individual experience: It interferes with the individual traveler’s “pleasure and convenience.”
· Aggregated, substantial effect on interstate commerce: These difficulties cause travelers to forgo interstate travel altogether.
· Because the commerce power is an express power, Congress does not have to justify its purpose. If the effect on commerce it seeks to address is morally-based, rather than simply commercially-based, that’s fine.
· Douglas:
· Would apply the 14th Amendment instead of the Commerce Clause.
· Section 5 of the 14th Amendment gives Congress the power to enforce the 14th Amendment, including substantive due process and equal protection.
· But in another case, the Supreme Court held that a civil rights law cannot be passed pursuant to section 5 power – Douglas critiques this precedent.

Katzenbach v. McClung, 1964 (civil rights case except instead of a hotel, it was a bbq restaurant). 
· Ollie’s Barbecue is a family-owned restaurant in Birmingham, Alabama. It has a take-out service for African Americans but does not allow them to dine inside the restaurant. Unlike the Heart of Atlanta motel, it does not have an obvious tie to interstate commerce.
· Issue: Is Title II’s application to Ollie’s Constitutional under the Commerce Clause simply because a substantial portion of the food served there had moved in interstate commerce?
· Holding: Yes.
· Court will defer to Congress as long as there’s a rational basis.
· Congress concluded that states sell less food due to discrimination.
· Rational basis: Congress heard that fewer goods had been sold across state lines because of discrimination.
· Aggregated, substantial effect on interstate commerce: Ollie’s alone may not have much of an impact on interstate commerce, but all the restaurants together in aggregate do have a substantial impact.

Regulatory laws – Hodel v. Indiana, 1981
· Upheld federal law the regulated strip mining.
· Holding: Court may only invalidate a law enacted under the Commerce Clause when Congress lacks a rational basis to conclude that the activity considered in the aggregate "affects interstate commerce.”
· Rehnquist criticizes the absence of the word “substantial.”

Criminal laws – Perez v. United States, 1971
· Congress passed Title II of the Consumer Credit Protection Act, a law criminalizing violent loan sharking. Perez, criminal defendant, objects – creation of criminal law is typically a power reserved to the states.
· Issue: Does Congress’ commerce power extend to the passage of federal criminal laws?
· Holding: Yes. Congress reasonably concluded that loan sharking substantially affects the national economy, by funding interstate crime.
· Three categories of activities Commerce Clause allows Congress to govern:
· Categories 1 and 2:
· Use of the channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Category 3:
· Intrastate activity that affects interstate commerce (Lopez; Morrison; Raich)
· This is where perez’s loan sharking activities fits in. 
· Stewart dissent: The Framers never intended national government to criminalize local activity under the Commerce Clause.
· New thread in the discussion: If commerce power is this broad, is there any power for the states to regulate commerce?
· Creation of crimes is traditionally a state power. That is why we have state and local law enforcement.
· Note: Case raises an important normative question – is it the Court’s responsibility to protect the sovereignty of the states?
· If yes, you might feel threatened by expansive commerce power.
1990s - the present: Narrowing of expansive Commerce Clause power

United States v. Lopez, 1995
· Gun Free School Zones Act of 1990 makes it illegal to knowingly possess a gun at a school. Student was arrested with a gun at a school in San Antonio. He was charged with a local law until the feds came in and charged him with breaking the federal law. Court of Appeals held that Congress had exceeded its power in passing this law.
· Issue: Did the passage of the Gun Free School Zones Act exceed Congress’s authority under the Commerce Clause?
· Holding: Yes. Congress does not have the power under the Commerce Clause to pass the legislation.
· There are, in fact, outer limits to Congress’ commerce power.
· Three categories Congress can regulate under commerce power:
· The channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Local (intrastate) activity that substantially affects interstate commerce.
· Four highly-discretionary factors to use to consider (none of them are dispositive and this is not an exhaustive list):
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· No – here it is criminal statute, unrelated to commerce.
· (2) Is there a jurisdictional element in the crime that a prosecutor must prove? For example, that the gun traveled over interstate lines?
· No – current statute has no provision saying the gun must have crossed interstate lines.
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative.
· No – no Congressional findings “visible to the naked eye.”
· (4) Is reasoning linking the intrastate activity and interstate commerce close? Or too attenuated?
· it is too attenuated. Too many steps between interstate commerce and regulated activity. Here the government argues that possession of a gun in a school zone poses a threat to the educational process, which in turn, will result in a less productive citizenry. And, a less productive citizenry would have a substantial effect on interstate commerce. 
· Kennedy and O’Connor: It’s time to police the line between federal and state power.
· Dissent: This holding (1) ignores precedent; (2) forces Court to make fuzzy factual determinations that got it into trouble pre-1937; (3) unsettles a very settled area of law.
· Further, there is hard data showing that regulating guns affects commerce.
· KWF says: This data is empirically accurate.
· But, majority says the connection is too attenuated and not backed up by legislative findings.
· Notes: 
· Majority concerned commerce power was infinite. They knew Congress would always win under Wickard standard. So, they needed to modify it.
· So long, rational basis – Court takes it upon themselves to second guess Congress’ findings related to the costs of gun violence.

United States v. Morrison, 2000
· Key takeaway: Non-economic, criminal activities are more likely to be subject to this four-factor test for whether a local activity affects interstate commerce.
· Facts: Student was allegedly raped by Morrison at Virginia Tech. After the school failed to take serious action, she sued Morrison and the school under the Violence Against Women Act.
· Issue: Did the passage of the Violence Against Women Act exceed Congress’s authority under the Commerce Clause?
· Holding: Yes. Congress does not have the power under the Commerce Clause to pass this legislation.
· Four highly-discretionary factors to use to consider:
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· No – criminal statute regulating gender-motivated violence.
· (2) Is there a jurisdictional element in the crime that a prosecutor must prove? For example, that the gun traveled over interstate lines?
· No – must be explicit in the statute.
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative.
· Yes – supported by findings. (But this factor is not determinative.)
· (4) Is reasoning linking the intrastate activity and interstate commerce close? Or too attenuated?
· No – connection between gender-motivated violence and employment, transit, production, etc., is too attenuated. By that logic, any kind of activity is related to interstate commerce.
· KWF says: This consideration is probably the most determinative.
· Notes: Again, majority just wants to make sure there’s some power reserved for the states.

Gonzales v. Raich, 2005
· Facts: Raich is a California resident who uses marijuana for medical purposes, which is legal under state law. She sued the Attorney General arguing that the federal Controlled Substances Act, which makes marijuana a Schedule I drug, supersedes Congress’ commerce power.
· Issue: Does Congress have the power to prohibit intrastate manufacture and possession of marijuana?
· Holding: Yes. 
· The channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Local (intrastate) activity that substantially affects interstate commerce.
· This is economic activity, so apply Wickard; the 4-factor test is not needed. 
· Economic = production, distribution, and consumption of commodities.
· Here, marijuana is a commodity grown for economic purposes, just like the wheat in Wickard.
· And like Wickard, there is a rational basis to believe one person’s marijuana growing/selling can, in aggregate, have a substantial effect on interstate commerce.
NFIB v. Sebelius, 2012
· Issue: Does Congress have the Constitutional authority to pass individual mandate?
· Holding:
· Yes, but not under the commerce clause.  It has the power to pass the individual mandate under its taxing power.
· Dicta: 
· Congress does not have the authority to pass the mandate because Congress’ authority only extends to regulation of activity.
· The mandate does not regulate pre-existing activity.
The 10th Amendment.
10th Amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.
· Old interpretation: The 10th Amendment is simply a reminder that the Federal government cannot exercise powers not granted by the Constitution.
· Current interpretation: The 10th Amendment is a judicially-enforceable limitation on the Federal government that reserves certain powers for the states.

Current 10th Amendment interpretation: 
· Rule: The Federal government cannot “commandeer” states in order to enact or administer federal program.
· Government can commandeer in 2 ways:
· (1) by commandeering the legislative function of a state – i.e., forcing them to pass certain laws. 

· (2) by using a state’s agents to implement federal regulation. 
New York v. United States, 1992 – congress may not direct states to regulate in a particular way. Local legislation is a power reserved for the states. 
· Facts: Congress passed the low-level radioactive waste act. The act encourages states to adopt programs to dispose of their own waste by creating 3 incentives.  The incentive at issue here is the “take title” incentive.  This provision required a state, if asked by a waste generator within its borders, to take title to the waste or pay damages to the waste generator for refusing to take title. 
· Issue: Does the “take title” provision violate the 10th Amendment? 
· Holding: Yes because “the take title provision offers state governments a “choice” of either accepting the waste or regulating according to” federal instructions. This isn’t a choice at all. Typically, federal governments can convince states to regulate in specific way by: (1) providing conditional funding that the state can refuse or (2) pass a federal law that regulates what they want to regulate, this way the feds must pay for it. 
· Congress cannot commandeer how a state chooses to regulate something. 
· Legislating is an attribute of state sovereignty “reserved to the states” by the 10th Amendment.
· Note:
· New York concedes the Federal government has the power to regulate the waste pursuant to its Commerce power.  But it doesn’t have the power to force states to regulate in a specific way.  [ASK: so fed government could’ve enacted a federal law that does the same thing as long as they paid to dispose of the waste?]

Printz v. United States, 1997 – fed gov can’t commandeer state officials to administer federal law.
· Facts: The Brady Act, a gun control bill, forces state law enforcement personnel to perform background checks for a temporary period in a federally enacted scheme. 
· Issue: Does the Brady Act exceed Congress’ 10th Amendment authority by impinging on the power of state law enforcement?
· Holding: Yes. The Federal government cannot commandeer states officials to administer a federal law. 
· History: First Congress did not command state officials help enforce federal laws, it merely recommended that they do.
· Constitutional structure: the branches of government are meant to be separate; this serves to prevent the accumulation of excessive power in any one branch. This reduces the risk of tyranny and abuse. 

· We held in New York that congress cannot compel the states to enact or enforce a federal regulatory program. We hold today that congress cannot circumvent that prohibition by conscripting the state’s officers directly. 

Reno v. Condon, 2000 Congress may regulate states’ activates using the commerce clause as long as the regulation does not require the state to enact any laws or regulations and does not require state officials to assist in the enforcement of federal statutes.
· Facts: Federal statute, the Driver’s Privacy Protection Act of 1994, prohibits states and private entities from selling personal information provided to state DMVs.
· Issue: Does the Driver’s Privacy Protection Act of 1994 exceed Congress’ 10th Amendment authority by prohibiting states from selling DMV information?
· Holding: No. Federal laws that require action from both states and private entities are not “commandeering” and thus do not implicate the 10th Amendment.
· KWF says: The fact that this decision seems policy-driven underscores the point that trying to enforce the 10th Amendment forces the court to resort to policy arguments.
Murphy v. National Collegiate Association: congress can’t make it unlawful to “authorize” some kind of activity, like sports betting.  This is the same as forcing a state to legislate a certain way.  “Congress can regulate sports betting directly, but if it chooses not to, then each state is free to act on its own.” 
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 Does the law that was enacted fall within scope of Congress’ authority conferred by the Commerce Clause?

The Commerce Clause: The Congress shall have Power… to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.

Step 1: Determine if the activity the government is trying to regulate has a “substantial effect” on interstate commerce.  An activity sufficiently affects interstate commerce, and thus triggers the extremely deferential Wickard test for constitutionality, if: 
· (1) it affects channels of interstate commerce.  
· Waterways (steam boat case). 
· Railroads; 

· Etc. 

· (2) it affects instrumentalities, persons or things that move in interstate commerce.
· Darby: the government could ban interstate shipment of items made by employees making less than minimum wage.  
· NLRB: government agency could sanction a multi-state company for its employee practices, regulations, or policies (discrimination in tenure). 

· (3) It is intrastate activity that, in the aggregate, substantially affects in interstate commerce. 
· Wickard: law limiting how much wheat could be grown on farm for home consumption was constitutional.
· Raich: law banning marijuana consumption at home illegal was constitutional. 
· Heart of Atlanta Motel: law banning discrimination in public place, like hotels, was constitutional because discrimination in hotels had an affect on interstate commerce – made it harder for blacks to travel over state lines. 
· McLung: same as Heart of Atlanta except it was a BBQ restaurant instead of a motel. 
· Limitation on Third Category: if the intrastate activity is “quintessentially economic,” then apply the Wickard test. 
· “Economics” refers to the production, distribution, and consumption of commodities.
· Wickard Test: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· If the intrastate activity is not “quintessentially economic,” then the Lopez test applies: the court will consider 4 highly discretionary factors. If, on balance, the factors favor allowing the government regulation, then it will be  allowed: 
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· Did Congress have a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce”? (Answer is going to be yes.)
· (2) Is there a jurisdictional element in the law?
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative. (Morrison)
· (4) Is reasoning linking the intrastate activity and interstate commerce too attenuated?
· Presence of guns in schools -> harm to educational system -> less productive workforce -> too attenuated (Lopez)
· Gender-motivated violence -> deter potential victims from interstate travel and employment -> too attenuated (Morrison)
Step two: Check to see if the law violates the 10th Amendment:
· Does the “commandeer” the state for the enactment or administration of a program?
· Compare to New York: Does it take over the state’s legislative power – i.e., require the state to pass a law?
· If yes, law violates 10th Amendment.
· Compare to Printz: Does it force state agents to administer a federal program?
· If yes, law violates 10th Amendment.
· Compare to Condon: Does it regulate both state and private entities?
· If yes, it does not violate the 10th Amendment.
The Dormant Commerce Clause. 
Principle: the dormant commerce clause limits the power of state governments to regulate interstate commerce. 
· Dormant clause cases are typically ones in which a state regulation conveys a competitive advantage to in-state producers or users. 
· State laws that discriminate against out-of-staters – whether facially, intentionally, or in effect – are assured of being invalidated by the courts. 
· A court will strike down a state law if “the burdens on interstate commerce clearly exceed the public-regarding benefits of the law.”  
Modern Rule:
Step 1: Determine if the law is discriminatory or not. 

· Discriminatory Rule: If the law is discriminatory, then there is a strong presumption against Constitutionality. The law will be upheld only if necessary to achieve an important purpose.

· Facially discriminatory: state laws that, on their face, grant an advantage to the people or entities within the state. 
· Philadelphia v. New Jersey, 1978

· Facts: New Jersey law prohibited the importation of garbage.

· Facially discriminatory; the law allowed people in New Jersey to remove themselves from dealing with a shared national problem, thus granting them an advantage. 
· No important purpose, the law simply saddles other states with the trash burden.

· Facially neutral: facially neutral law but has the effect of discriminating against out of towners or discriminating is its purpose. 
· HP Hood and Sons: 
· Facts: NY law prevented the construction of an additional milk depot that would send milk to other states. The effect was that more milk stayed in NY.

· Had a discriminatory effect because it advantaged in-staters. There was more milk in NY, so the price probably dropped locally.  
· Court struck the law down because it burdens and represses “interstate movement of goods.” Our system was designed so that every farmer could sell in every market. This benefits the farmer and benefits the local market (by keeping it competitive).

· Non-Discriminatory Rule:
· Presumption in favor of constitutionality.
· Struck down only if law’s burdens on interstate commerce outweigh its benefits.
Step 2: See if either the exceptions apply: 
· (1) Market Participant Exception: states may favor their own businesses or residents when states act as market participants (i.e., they have entered the market and are acting much like a private company would be acting). 
· (2) Congressional Approval Exception: state laws may favor their own businesses or residents when congress has approved the state law.
Part VII: Limits on Government Power: Equal Protection.
14th Amendment Equal Protection Clause: Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State … deny to any person within its jurisdiction the equal protection of the laws.
Note: the equal protect applies to the federal government through the due process clause of the 5th amendment. Though the 5th amendment doesn’t mention equal protection by name, the court ruled it is implied. 
History of the Laws Requiring the Separation by Race (Jim Crow Laws):
Plessy v. Ferguson, 1896
· Key takeaway: Creation of “separate but equal” doctrine (obviously no longer good law). 
· Facts: State of Louisiana required train companies to separate passengers by race. Homer Plessy, a black passenger, refused to go to black area of the train. He was arrested and sued. 
· Issue: Does the Louisiana “separate but equal” law violate the EQ clause?
· Holding: No. 
· The EQ clause ensures only political equality between the races, not social equality. More importantly, this law is fine because it is providing equal accommodations to both races. 
· “The fallacy of the plaintiff’s argument is the assumption that the enforced separation of the two races stamps the colored race with a badge of inferiority.  If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction on it.” 
· Harlan’s Famous dissent:
· The Equal Protection Clause should prohibit laws that deprive people of their rights based on race.
· This law puts a “badge of servitude and degradation” upon blacks.
· Equal Protection Clause was supposed to remedy the effects of slavery. 
· “In the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our constitution is color-blind, and neither knows nor tolerates classes among citizens.” 
History Between Plessy and Brown
· NAACP (Charles Houston and Thurgood Marshall, among others) fought back against “separate but equal” by actually trying to enforce it.  They said, “fine, separate but equal is the law.  Let’s make sure these separate facilities are actually equal.” 
Missouri ex rel Gaines v. Canada, 1938
· Missouri refused to admit black students to its law school. Instead, it would pay for black students to attend out-of-state law schools.  The court said that Missouri could not provide in-state opportunities to whites and not blacks. So, Missouri said it would open a new law school for blacks.

Sweatt v. Painter, 1950
· Texas had two law schools, one for whites and one for blacks. The court found that the schools were not equal and said that the white school had to grant admission to black students. 

McLaurin v. Oklahoma State Regents 1950
· Once black students were admitted to all-white schools, they could not be treated unequally, e.g., by forcing them to sit outside the classroom or in separate areas of the cafeteria, etc. 

Brown v. Board of Education, 1954 (unanimous decision)
· Facts: The plaintiffs were African American students who wished to gain admission to the white schools in their communities. The initial lawsuit consisted of four state lawsuits and a fifth from the District of Columbia. The white and black school systems were totally unequal. White schools had 1 teach for every 28 students. Black schools had 1 teacher for every 47 students. The white schools were made of stucco and brick and the black schools were made of rotting wood. The white schools had indoor plumbing and the black schools did not.  
· Issue: Did the denial of admission to black students violate the 14th Amendment Equal Protection Clause?
· Ultimate conclusion: Jim Crow laws are unconstitutional. 
· Holding: Yes. Court relies on social science and morality. 
· First, the adoption of the 14th amendment doesn’t tell us much about EQ in education. The history is “inconclusive.”
· Second, the court said that the schools’ facilities, etc. were in the process of being equalized. So, they couldn’t rely on the facilities, etc. being unequal. 

· Rather, the court had to prove that separate facilities were “inherently unequal.”  It relied on psychological studies that said being segregated denotes inferiority and a sense of inferiority affects the motivation of a child to learn.  So, the ultimate conclusion was that Jim Crow laws were unconstitutional even if the facilities in question are completely equal. 
Brown II, 1955
· Key takeaway: here, the court was deciding how to implement Brown.
· Facts: Court, in deciding Brown I, left the remedy to the lower courts. We now know the Court didn’t order a remedy because the individual justices were worried about going too fast.
· Issue: What remedy is appropriate?
· Holding: Court creates a system where each school district in America decides how to desegregate, and the local courts must see if they did a good enough job.  
· Court said to move “with all deliberate speed."
· Deliberate means slow — this is an invitation to be slow.
· There was massive resistance to desegregation in the south. Throughout the 50s and 60s the court struck down a bunch of different obstructionist laws – e.g., closing all public schools, allowing transfer, etc. 

· In the 70s, desegregation was finally, genuinely taking place. However, by the 80s, any progress that was made had been lost. Nowadays, most schools are heavily segregated by race. Thus, many are educated only with children of their own race.
Modern Equal Protection analysis.
Race-specific classifications that disadvantage racial minorities: 

Strauder v. West Virginia 1879:

· court struck down WV law that barred blacks from serving on jury service. 
· “14th amendment was designed to assure the colored race the enjoyment of all the civil rights that under the law are enjoyed by white persons.”  The WV law singled out blacks, so it was suspect.

Korematsu v. United States, 1944
· Facts: A presidential executive order forced all people of Japanese ancestry to relocate to internment camps. Korematsu was arrested for remaining in San Leandro, California after the order went into effect.
· Issue: Does the executive order violate Equal Protection?
· Rule: facial racial classifications in statutes trigger strict scrutiny. 
· Holding: No.
· Government actions that classify on the basis of race are subject to strict scrutiny.
· Compelling government purpose? (Calls it: “gravest imminent danger”)
· Yes – national security. Always a compelling purpose.
· Law narrowly tailored to achieve that purpose? 
· Court says: Yes.
· KWF says no. Interning all Japanese people, when not one was convicted of a crime, and some are elderly, and babies, is definitely not narrowly tailored.
· Law is under-inclusive because it doesn’t include anyone who actually did anything wrong.
· Law is over-inclusive because it includes the entire Japanese-American population, including toddlers.
· Still, the court said that “it was impossible to bring about an immediate segregation of the disloyal from the loyal. . . .” So, the law was as narrowly-tailored as it could be. And, given the national security risk, the court held that the executive order was constitutional. 
Race-specific classifications that disadvantage both blacks and whites: 

Loving v. Virginia, 1967
· Facts: A Virginia law prohibited a white person marrying anyone other than another white person. 
· Issue: Does the anti-miscegenation law violate EQ? 
· Holding: Yes.
· Government actions that classify on the basis of race are subject to strict scrutiny – presumption of unconstitutionality.
· Compelling government purpose? 
· No. The purpose of the law was to uphold white supremacy, which isn’t even a legitimate government purpose. 
· The trial judge below, who found the law constitutional, said that “almighty God created the races white, black, yellow, malay, and red, and he placed them on separate continents. . . . The fact that he separated the races shows that he did not intend them to mix.” 
· Also, the legislative history of this law shows that its purpose was to “preserve the racial integrity of its citizens” and to prevent “the corruption of blood.” 
· Law narrowly tailored to achieve that purpose? 
· The court doesn’t even reach this requirement. 
· Virginia argues that the law treats blacks and white equally; neither are allowed to marry a person of the other race. So, it shouldn’t violate EQ.

· Court says no. “we reject the notion that mere equal application of a statute containing racial classifications is enough” to show that it is constitutional under EQ. 
Facial gender classifications:
Historical development of modern gender quasi-suspect classification.
Misc. Notes: 

· Women were not accorded the right to vote until the 19th amendment was ratified in 1920. 

Jane Crow cases – facial gender classifications upheld on the basis of rational basis.
· Bradwell v. Illinois, 1872: The Supreme Court upheld a law barring all women from practicing law. “The paramount destiny and mission of women are to fulfill the noble and benign offices of wife and mother.” 

· Goesaert v. Cleary, 1948: The Supreme Court upheld law prohibiting women from being bartenders unless the bar they worked at was owned by their father or husband. “The oversight assured minimal hazards that may confront a barmaid without such protecting oversight.” 

· Hoyt v. Florida, 1961: The Supreme Court upheld law automatically exempting women from jury service so they could stay at home and tend to the family. “The woman is still regarded as the center of home and family life.” The Court applied rational basis review.
Impact lawyers reframe laws that “protected” women: “Not a pedestal, but a cage.”

Reed v. Reed, 1971 (first time the court invalidated a gender classification):
· Facts: Idaho law created a hierarchy of categories eligible to be appointed estate administrators. If there are two people eligible in any category, and one is a man and the other a woman, the man wins – he becomes the administrator.
· Issue: Does the gender-tiebreaker law violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Court applies rational basis – presumption of Constitutionality.
· Legitimate government purpose? 
· Normally yes, but not here – the government said their purpose was to save time by cutting the need for hearings to determine who would administer the estate. 
· “a mandatory preference for men is an arbitrary decision forbidden by EQ.” 
· “Random selection surely would have been permissible under rational basis,” but the court said  the use of gender was worse and thus impermissible. 
· Law rationally related to that purpose? 
· The court doesn’t reach this requirement.
Frontiero v. Richardson, 1973 (female army servicewoman case – strict scrutiny applied)
· Facts: A wife and member of the armed services wanted to claim her husband as a dependent for the purpose of receiving benefits. But a military policy stated that a woman could not claim her husband as a dependent unless he depended on her for at least half of his income. Meanwhile, a man could claim his wife as a dependent in any circumstances.
· Issue: Does this federal military policy violate the 5th Amendment’s non-textual Equal Protection component?
· Holding: Yes.
· Brennan plurality: Strict scrutiny should apply because of the fundamental similarities between the way women and African Americans have been treated. Frontiero factors:
· (1) History of sex being used for purposeful discrimination
· Denied significant rights like right to bring lawsuit, serve on a jury, be the legal guardian of your own children, vote, etc. “the position of women was, in many respects, comparable to that of blacks under the pre-Civil War slave codes.” 
· (2) Immutable characteristic
· Sex is considered to be an immutable characteristic, much like race. 
· (3) Political powerlessness
· “Women still face pervasive, although at times more subtle, discrimination in educational institutions, in the job market, and (most conspicuously) in the political arena. 
· Compelling government purpose? 
· No. The government said that the purpose of the policy was, like Reed, administrative convenience.  Administrative convenience doesn’t rise to the level of “compelling” – maybe legitimate, but does not justify this classification.
· Law narrowly tailored to achieve that purpose? 
· No. No showing from the government that it’s even more convenient to do it this way.
· Powell Concurrence: Very hesitant to create a new suspect classification, “with all of the far-reaching implications of such a holding.”

Craig v. Boren, 1976 (case where women can buy low-alcohol drinks at a younger age (18) than men (21)). 
· Key takeaway: Court settles on intermediate scrutiny, the current black letter rule. 
· Facts: Oklahoma statute prohibits the sale of “non-intoxicating beer” to men until the age of 21, but women can buy it at the age of 18. Oklahoma said that 2% of males in the age group were arrested for DUIs, and only .2% for females.
· Issue: Does the gender-based beer law violate the 14th Amendment Equal Protection Clause?
· Holding:
· Yes. Facial gender classifications trigger intermediate scrutiny.
· No presumption of Constitutionality or unconstitutionality.
· Important government purpose? 
· Yes – enhancement of traffic safety is an important purpose.
· Law substantially related to achieving that purpose? 
· No, the means are not sufficiently related to achieving the purpose. The difference between 2% arrests for males and 0.18% for females. 

· “While such a disparity is not trivial in a statistical sense, it can hardly form the basis for the employment of a gender line as a classifying device.”  calls it “an unduly tenuous fit.”
· Also, the statistics had methodological issues. Another major issue was that statistics were about alcohol and the current law is about a “non-intoxicating” drink.  If the drink is really “non-intoxicating,” then making it harder to buy doesn’t serve the government’s stated purpose. 
· So, essentially court is saying the law is overinclusive because it applies to a ton of good drivers.  It also makes a drink harder to buy for men that apparently doesn’t impair their driving.  
· Dissent:
· The Equal Protection clause does not include language limiting the government’s power to use gender classifications.
· The three different standards – rational basis, intermediate scrutiny, and strict scrutiny – make EQ analysis too confusing.
· Says that the statistics were good. 
· Says the court should’ve used rational basis.  Traffic safety is a legitimate purpose and the state, after having seen the statistics, could have concluded that this law would serve that legitimate purpose. 
· He would uphold the law. 
Hogan, 1982: court invalidated a state law maintaining a nursing school for women only on the ground that the state was reinforcing the traditional understanding of nursing as women’s work. Court re-affirmed intermediate scrutiny and declared that “sex classifications require an exceedingly persuasive justification to be upheld.”
United States v. Virginia, 1996
· Key takeaway: Adds “exceedingly persuasive justification” element to purpose inquiry under intermediate scrutiny. Also requires that the government’s purpose be actual, not just theoretical. 
· Facts: The Virginia Military Institute (VMI), a state military college that prides itself on rigorous physical and mental training and the “adversative method,” does not admit women. After the Fourth Circuit ruled that the school had violated the Equal Protection Clause, the school proposed a separate program for women located at a nearby liberal arts college. The professors in charge of the separate program said they agree with VMI: women are not suited to rigorous, military-style training. 
· Issue: Does the Virginia policy of excluding women violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Facial gender classifications trigger intermediate scrutiny.
· Important government purpose? Justification must be exceedingly persuasive and cannot perpetuate women’s legal or economic inferiority.
· Also, the important government purpose must be actual. 
· VMI’s justifications:
· Unique benefit of a single-sex education;
· Maintaining a diversity of educational offerings in the state;
· Adversative method would have to change
· Court says (about the first two purposes): Not exceedingly persuasive – it’s an after-the-fact rationalization, not a justification. This isn’t rational basis – Court won’t just accept any justification you hand out. It must be based on a real/actual purpose. 
· As to the third purpose – that admitting women would destroy the adversative method – the issue is with the means.  

· The means is underinclusive because it excludes plenty of women who could definitely hand VMI’s rigorous curriculum.  The state is using gender stereotypes (as opposed to a real difference) to justify the admissions policy.  Specifically, they are assuming that there isn’t a single woman out there who can be and wants to be at VMI because women all women are fragile and weak. This is obviously not true – it is classical stereotyping. 
· What about Virginia’s remedy – the separate women’s institute?
· Remedy Rule: “A proper remedy must be shaped to place persons unconstitutionally denied an opportunity or advantage in the position they would have occupied in the absence of discrimination.”

· Also, a proper remedy “aims to eliminate so far as possible the discriminatory effects of the past and to bar discrimination in the future.”  

· The separate institute isn’t a good remedy. The professors in charge of it said that they don’t think women are suited to the sort of training VMI offers. Thus, putting women in a separate college would not put them in the position they would have occupied in the absence of discrimination. 
· Separate but unequal is not acceptable. See Sweatt.

· Separate but equal is not acceptable. See Brown.  
Orr v. Orr, 1979 (male and female alimony case)
· Key takeaway: Nice fact pattern for under-/over-inclusiveness analysis.
· Facts: Alabama statute provides that husbands, but not wives, are required to pay alimony upon divorce.
· Issue: Does the Alabama alimony law violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Facial gender classifications trigger intermediate scrutiny.
· Important government purpose? 
· Yes – providing for needy spouses is an important purpose.
· It is also actually the purpose of the statute. 
· Law substantially related to achieving that purpose? 
· Already have hearings to determine need, so no need to use sex as a proxy for need. Needy men and women could both be helped with little – if any – added burden on the state. Thus, the gender-based distinction is gratuitous.

· And law is actually under-inclusive – what if a husband has a need? That means there are needy spouses who are not getting the assistance they need.
· Sub-rule: “where purposes are as well served by gender-neutral classification as one that gender classified and therefore carries with it the baggage of sexual stereotypes, the states cannot be permitted to classify on the basis of sex.” 


Non-suspect classifications.
Railway Express Agency, Inc. v. New York, 1949 (cars with general vs. personal ads case; cite for rationale basis review). 
· Facts: New York City ordinance said you cannot advertise on a vehicle for a business unless (1) you own the vehicle and (2) the vehicle is regularly engaged in the type of business it advertises. Plaintiffs argued they were being discriminated against.
· Issue: Does the New York ordinance violate the 14th Amendment Equal Protection Clause?
· Holding: No. It classifies people as (1) people with general advertisements on their cars and (2) people with advertisements for their businesses on their cars.  The latter can advertise while the former cannot. This classification is not suspect. 
· Rational basis applies if the classification is not suspect.
· Legitimate government purpose? 
· Yes, traffic safety is a legitimate government purpose.
· Law rationally related to that purpose? 
· Yes, this law could increase traffic safety, and that’s good enough. The law might be a little irrational because there isn’t a big difference between cars with general ads and cars with personal ads. Court does not care.
· Lochner era taught the Court to avoid policy judgments like this at all costs.
· Sub-Rule: “it is no requirement of equal protection that all evils of the same genus be eradicated or none at it.”
· Court could move one step at a time to fulfill its purpose.

New Orleans v. Dukes: city banned street cart vendors unless they have been around for 8 or more years. City said the purpose of the law was to preserve the aesthetics and charm of the city. Court upheld the law. 
Age classifications.
Massachusetts Board of Retirement v. Murgia, 1976 (mandatory retirement for coppers at 50 case). 
· Key takeaway: Court discusses Frontiero factors and Carolene Products footnote 4 and finds that age is not a suspect classification.
· Facts: Massachusetts law forces state police officers to retire at the age of 50. Murgia was a state police officer who, at the age of 50, was forced to retire despite being in “excellent” physical condition.
· Issue: Does the Massachusetts mandatory retirement law violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· Should age be a suspect classification? Applies Frontiero factors:
· History of purposeful discrimination?

· Some, but not enough to justify a protected category.
· Immutable trait?
· Yes, but we all get there at some point.
· Politically powerless?
· No, in fact probably the most politically powerful group there is.
· “Distinct and insular minority in need of extraordinary protection”? (Carolene Products)
· No – we all get to that age at some point. 
· Rational basis applies if the classification is not suspect, and law easily passes.
Disability Classifications:
City of Cleburne v. Cleburne Living Center, 1985 (rational basis with bite case; city cannot require group home for mentally disabled people to get a special permit to operate in the city) [ASK: what if city had said something like, “we want to preserve the charm and aesthetics of the city”?]
· Key takeaway: Court applies rational basis, but plaintiffs win.
· Facts: The Cleburne Living Center is the name of a planned group home for the mentally disabled. Pursuant to a city regulation, the center had to apply for a special permit for that type of business before it started operating, and the permit was denied.
· Issue: Does a law requiring a special permit to run a group home for mentally disabled people violate the 14th Amendment Equal Protection Clause?
· Holding: Yes, but disability is not a suspect class. 
Wealth Classifications: discrimination against the poor should only receive rational basis review. Wealth isn’t immutable, there is no evidence of “purposeful discrimination.”  And, even though the poor are politically powerless, that isn’t enough. 

Sexual Orientation Classifications: discrimination against LGBT people gets rational basis or rational basis with bite review. 
Romer v. Evans, 1996 (CO law makes it illegal for local governments in CO to pass any sort of LGBT anti-discrimination laws). 
· Key takeaway: Important rational basis with bite case.
· Facts: An Amendment to the Colorado Constitution, passed by the people, bans local governments from creating any law that prohibits discrimination against LGBT individuals.
· Issue: Does the Colorado Amendment violate the 14th Amendment Equal Protection Clause?
· Rule: “if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relationship to some legitimate end.” 
· Holding: Yes.
· Rational basis applies if the classification is not suspect. Court does not apply Frontiero factors or Carolene Products to determine if it is.
· Legitimate government purpose? 
· No. The government says its purpose is to support landlords and employers who have personal or religious objections to homosexuality. 
· Court says: No. That purpose is “born of animosity.” Such a “bare desire to harm a politically unpopular group” can never be a legitimate government purpose.  

· If the EQ clause means anything, it must at least mean that a bare desire to harm a politically unpopular group cannot be a legitimate government interest.  
· Law rationally related to that purpose? 
· Doesn’t reach.
· KWF says: This holding is limited to just this fact pattern.
· It’s very hard to get a new status created, especially if there’s already precedent. So, if classification has not been recognized as suspect in the past, focus the argument on rational basis with bite.
Facially-neutral laws and the exclusionary purpose requirement.
Washington v. Davis, 1976 (Written test for cops upheld despite discriminatory impact b/c there was no discriminatory purpose)
· Key takeaway: The case that introduces the exclusionary purpose requirement.
· Facts: To become a cop in Washington DC, you have to take and pass “Test 2.”  This written test was designed to measure vocabulary, reading, comprehension, etc. A higher number of blacks failed the test than whites. Also, the proportion of black cops to black citizens in the area was not in sync; there were far fewer black cops than there should have been. Plaintiffs sued saying that Test 2 violates EQ because it has a discriminatory impact.  
· Issue: Does Test 2’s discriminatory impact violate EQ?
· Holding: No.
· Laws that are not discriminatory on their face must have a discriminatory purpose in order to face strict scrutiny.
· If every law that had a discriminatory impact was unconstitutional, this would open the floodgates of litigation and potentially invalidate hundred of laws. 
· Here, the plaintiff could not show a discriminatory purpose, so the law faced only rational basis review.
· Note: civil rights statutes can allow violation to be proven with only discriminatory impact. This case is about the EQ clause. 

How to prove an exclusionary purpose.

Palmer v. Thompson, 1971: (city could close public pools down when they were ordered to desegregate them because law was facially neutral and there was no discriminatory impact – both whites and blacks lost use of pools)
· Facts: City of Jackson, Miss. had 5 pools, 4 for whites and 1 for blacks. Plaintiffs challenged the segregation. After the hearings, where the city lost, they refused to desegregate the pools. Instead, they shut the pools down. Plaintiffs sued again.

· Issue: did closing the pools instead of desegregating them violate EQ?

· Holding: No. the action is facially neutral. So, we have to prove discriminatory impact AND discriminatory purpose. Maybe discriminatory purpose could be proven, but there is no discriminatory impact; both blacks and whites and everyone else lost access to the pools. And, there is no law requiring a city to keep pools open. So, the government action did not violate EQ. 

Personnel Administrator of Massachusetts v. Feeney, 1979 (tells us what exclusionary purpose means. Because of, not in spite of)
· Key takeaway: To have an exclusionary purpose means to select a course of action because of its effect on an identifiable group, not in spite of it (specific intent to exclude). 
· Facts: Massachusetts has an absolute preference for hiring veterans to be civil servants. Feeney, a woman, scored very high on various civil service exams, she was not a veteran.  She kept getting passed up for a job because veterans with lower scores would automatically qualify ahead of her. Feeney sued saying that the veteran preference rule violates EQ because it disadvantages women; the vast majority of veterans are male.  
· Issue: Does the absolute preference for veterans violate EQ?
· Holding: No.
· The law is facially neutral. So, to get a higher level of review, Feeney would need to show exclusionary purpose and exclusionary impact.  The impact is shown.  But the purpose that is required is specific intent and that was not shown. The legislature didn’t wish to harm women, it just wanted veterans. So, the veteran preference rule is subject to rational basis review. 
Village of Arlington Heights v. MHDC, 1977
· Facts: MDHC, a developer applied for a permit from Arlington Heights to rezone a 15-acre parcel of land from “single-family” to “multi-family.”  They wanted to build a racially-integrated housing complex with around 200 units.  It would serve the low-moderate income bracket.  Arlington denied the permits and MDHC sued saying the city’s action violated EQ because it was racially motivated. 
· Issue: Did the rezoning denial violate EQ?
· Holding: No.
· MHDC might’ve shown the discriminatory impact. But it could not show that Arlington denied the permit because of racial animosity (i.e., it could not show the specific intent to discriminate). 
· How do you prove exclusionary purpose – Arlington Heights Factors:
· (1) statistical proof so clear as to leave no other explanation (not necessarily dispositive). 
· Yick Wo: over 200 applications by Chinese people had been denied. Applications by people of other races were all granted except for 1.  
· (2) The sequence of events leading up to the government action at issue, including departures from ordinary procedure, etc. 
· Ex: Land suddenly been rezoned when the town learned of MHDC’s plans.
· (3) Evidence that the government action is inconsistent with typical priorities. 
· Ex: Typically, the town approves all rezoning applications, but are deviating here because the occupants will be African American.
· (4) Legislative or administrative history or just historical background of the decision.
· Contemporaneous statements;
· Minutes from meetings;
· Reports;
· Testimony. 
· KWF says: You need smoking gun.
· None of the circumstantial/direct evidence of exclusionary purpose is present here. The property had been zoned “single-family” for decades. There was no obvious departure from procedure. So, rational basis applies.
· Buden-Shifting Rule: Once racial discrimination is shown to have been a substantial or motivating factor, the burden shifts to the law’s defenders to demonstrate that the law would have been enacted without this factor. The court then determines whether the government would’ve taken the action anyways. 
Geduldig v. Aiello, 1974 (CA disability insurance doesn’t cover pregnancy; that’s okay. The law classifies by (1) pregnant people and (2) non-pregnant people. Women are in both categories. 
· Facts: California’s disability insurance system paid benefits to persons who were temporarily unable to work.  The program was funded by taking 1% of employees’ wages. Plaintiff suffered disabilities because of pregnancy.  But the disability insurance system didn’t cover disabilities caused by pregnancy.  Plaintiff sued saying that excluding pregnancy-related disabilities from insurance coverage was a violation of EP; it discriminates against women. 
· Issue: Does the California policy violate EP?
· Holding: No.
· The law classifies on the basis of whether the applicant is pregnant or not – not a suspect classification.
· So, the policy proceeds to rational basis review.
· Legitimate government purpose? 
· Yes, in saving money Coverage of pregnancy-related disabilities is extremely expensive and would drain the fund.
· Law rationally related to that purpose? 
· Yes, it does save money.
· KWF says: Physical characteristics (like pregnancy) are not proxies for exclusion on the basis of a suspect/quasi-suspect classification.
Affirmative action.
Key point: Under current law, any gender and race-based policies are treated as facial gender and racial classifications that trigger intermediate and strict scrutiny – even those that provide benefits.
Gender-based affirmative action
· Rule: Apply intermediate scrutiny.

Califano v. Webster, 1977 (women may be advantaged by the social security code to make up for past economic discrimination). 
· Key takeaway: Court finds that remedying past discrimination to be an important government purpose.
· Facts: The Federal government calculates your social security check based on how much money you made before you retired, but they don’t look at your lowest earning years.  Men and women are treated differently; women can exclude three more of their lowest earning years.  This means that they have an advantage. 
· Issue: Does the social security policy violate EQ? 
· Holding: No.
· The law classifies on the basis of gender, so intermediate scrutiny applies.
· Important government purpose?
· Yes. Compensating women for past economic discrimination is an important government purpose.
· Law substantially related to achieving that purpose?
· Yes. The law puts money directly back in women’s pockets to compensate for the discrimination.
· “The challenged statute operates directly to compensate women for past discrimination.” 
Schlessinger v. Ballard, 1975: navy regulation required the discharge of male officers who haven’t received a promotion for 9 years. Female navy officers could stay on for 13 years without receiving a promotion before they were fired. Court upheld the regulation. Important purpose was to provide women with fair advancement opportunities because they are more often passed up for promotions.  The means were tight enough to the end. 

Race-based affirmative action
· Rule: Apply strict scrutiny and force defendant to provide strong basis in evidence of discrimination they hope to remedy.
Richmond v. J.A. Croson Co., 1989
· Facts: Richmond passed the Minority Business Utilization Plan, which required city contractors to hire minority-owned businesses (i.e., businesses owned by at least 50% minority owners) to do the work on at least 30% of the city contracts. The City had found that, despite a 50% African American population, only 0.67% of contracts went to minority-owned businesses. The MBUP defined minority as “blacks, Spanish-speakers, Eskimos, Orientals, Indians, and Aleuts.   
· Issue: Does the Richmond plan violate EP?
· Holding: Yes. 
· Because it is a facial racial classification, apply strict scrutiny.
· Compelling government interest?
· Court says the city has failed to demonstrate a compelling purpose. It did not have any evidence, according to the court, that minorities had been discriminated against with respect to city contracts. There was very little evidence, if any, that blacks had been discriminated against. Also, there was probably zero evidence that Eskimos or Aleuts had been discriminated against because none (or almost none) actually lived in Richmond. 
· Law narrowly tailored to that purpose?
· Almost impossible to tell, because there isn’t enough information. Court doesn’t know how many minority-owned construction businesses there are in the city. Maybe 30% is way too much.  Maybe it is not enough. 
· Also, the law is overinclusive because it includes Eskimos and Spanish-speakers, etc. 
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 Assessing whether a law violates the Equal Protection Clause of the 14th Amendment.
Step 1: Determine how the law classifies.
· There are 2 basic ways of establishing a classification:
· (1) A classification exists on the face of the law.

· If this is the case, proceed to step 2.
· (2) The law is facially neutral, but there is a discriminatory impact to the law. 

· To apply heightened review to a facially neutral law, the plaintiff must prove 2 things:
· (1) discriminatory impact; and, 

· (2) discriminatory purpose (knowledge not enough; need specific intent – i.e., the government enacted the law “because of” the discriminatory impact, not “in spite of” it.). 
· Arlington Heights factors:
· Pattern of discrimination is so extreme it’s hard to explain it otherwise. 
· Chinese application case. 
· The sequence of events leading up to the government action at issue, including departures from ordinary procedure, etc. 
· There is a sudden inexplicable change in the government actor’s overall policy.
· Legislative and administrative history, including the history of the decision.
· Minutes;

· Reports. 
Step 2: Determine whether the way the law classifies is “suspect.”

· Suspect Classifications: 
· (1) Race; 
· (2) Alienage; and, 

· (3) Citizenship. 
· Quasi Suspect Classifications: 
· (1) Gender; and,  
· (2) legitimacy (i.e., discrimination against non-marital children). 
· Non-suspect Classifications: 
· Everything else.
· If the way the law classifies is non-suspect, then the plaintiff can argue that the court should reconsider its position by now making it suspect. 

· Frontiero indicia of suspect-ness:
· (1) When the class has a history of being discriminated against;
· (2) When the class can adequately protect itself through the political process – i.e., whether the class is politically powerless.
· (3) When the characteristic is an immutable characteristic. 
Step 3: Apply the proper standard of review: 

· Suspect Rule: If the way the law classifies is suspect, use strict scrutiny. 
· There is a presumption the law is unconstitutional. 
· The burden is on the government to show that strict scrutiny has been met.

· The law will be found unconstitutional unless:

· (1) The law has a truly significant, compelling government purpose; and, 
· (2) The law is narrowly tailored to achieving that compelling purpose.
· Consider how over/under inclusive the law is. 
· A law is underinclusive if it does not apply to individuals who are similarly situated. 

· A law is overinclusive if it applies to those who do not need to be included in order for the government to achieve its purpose. 

· Are there any other less discriminatory ways to achieve the same purpose? If so, they should be adopted. 
· Quasi-suspect Rule: If the way the law classifies is quasi-suspect, use intermediate scrutiny. 
· There is no presumption about whether the law is constitutional or unconstitutional.
· The burden is on the government to show intermediate scrutiny is met. 
· The law will be found constitutional if:
· (1) the law has an “important government purpose.” 
· Note: for gender, use “exceedingly persuasive justification.” 
· (2) the law is substantially related to the important government purpose. 

· Consider how over/under inclusive the law is. 
· Orr: Women-only alimony not substantially related to purpose of providing for needy spouses; could have had hearings.
· Craig: Lowering drinking age for women only not substantially related to purpose of traffic safety.
· Non-suspect Rule: If the way the law classifies is non-suspect, then use rational basis. This is “a rule of almost complete deference to the government.” 
· The law is presumed to be constitutional.  
· The challenger has the burden of showing that the law flunks the rational basis test. 

· The law will be found constitutional if:

· (1) the law has a legitimate government purpose; and, 

· Legitimate purpose is something the government can legitimately do. Very low bar.

· Also, the purpose given by the government doesn’t have to be the actual purpose.  It can be any conceivable purpose.  

· Not legit: a bare intention to harm a politically unpopular group. 

· (2) the law is rationally-related to that purpose.

· Upheld unless the government action is “clearly wrong and not an exercise of judgement.” 

· This only requires a very loose fit between the law and its purpose. 
· Could be significantly under-or-over-inclusive. 

Part III: Separation of Powers and Presidential Authority.
Constitutional clauses conferring authority upon the President 
· Art. II, Sec. 1, Cl. 1 (executive power “vesting” clause): The executive Power shall be vested in a President of the United States of America. 
· Art. II, Sec. 2, Cl. 1 (“Commander in Chief” clause): The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the of several States, when called into actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any subject relating to the Duties of their respective Officers, and he shall have Power to grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.
· Art. II, Sec. 3 (“Take Care clause”): He Shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; . . . he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.
· The theory is that the people who make the laws (congress) shouldn’t execute the laws.  Separation of powers. 
Theory of inherent presidential power
· The theory: Presidents have powers that are not set forth explicitly in the Constitution, but that they have by virtue of the fact that they are the President.

· Hamilton, for instance, cited the language of the executive vesting clause: “Executive power shall be vested in a President of the United States,” and contrasted it with the legislative vesting clause, which said “All legislative Powers herein granted.” 

· Meaning Congress only gets listed powers, but President has further, unlisted powers.

· Madison, though, said we were creating a government of limited power. If one branch gets inherited, unlimited powers – and can exercise authority not granted by Constitution – then the President is more like a king than the framers intended.
· i.e., the counterargument is the theory of separation of powers – government is a government of enumerated powers. 
Assessing presidential power.
Formalistic approach theory: very rigid.  There is a bright line about how much power the president has, and he can’t cross it. This was the majority’s theory in Youngstown; the president has no implied powers, only what is explicitly laid out in the constitution. This is no longer prevailing view.
Functional Approach theory: not so rigid; the president can have inherent powers. This is the approach taken by Justice Jackson in Youngstown and is now black-letter law. 
When has a President overstepped the boundaries of their power?

· It is up to Justices on the Court at the time to evaluate the facts, and make a determination relying on big cases. It’s very difficult to predict how any court would rule.

· Court can use the political question doctrine to avoid ruling altogether.

· But main test is going to be the three-zone criteria for analyzing Presidential actions set forth by Justice Jackson in Youngstown:
Youngstown Sheet and Tube Co. v. Sawyer, 1952
· Key takeaway: Court’s assessment of whether Presidential actions exceed Constitutional authority is fact based, and can be evaluated based on three-zone criteria outlined below.

· Facts: U.S. is at war in Korea. At the same time, steelworkers are about to go on strike. Truman seizes the companies in order to nationalize them, so they can continue operating in spite of strike. The President informed Congress before trying to nationalize the steel mills.  Congress didn’t expressly reply to the president’s plan, but it at least impliedly rejected it the plan with the Taft Act.  
· Issue: Does the President have power if neither the Constitution nor Congress authorizes the action?

· Holding:
· No.
· Rule (not the current rule): The president can only do what is expressly authorized by statute and the Constitution.

· The Constitution and statutes do not give the president the authority to seize companies.

· Constitutional analysis:

· No power under the commander-in-chief clause because this is not the theater of war.
· The link to war in this factual context was too weak. 

· If this counts as war, then the president would be able to do anything. 
· No power under the take care clause – Constitution wanted Congress to legislate, and President to execute.
· President was legislating here. 
· Jackson: 
· Three-zone test (current black letter rule):

· (1) Congress or the Constitution expressly or impliedly authorizes the action of the President – President’s authority is at its maximum.
· i.e., whether action is constitutional hinges on whether the Constitution or congress has implicitly or explicitly approved it.
· (2) Congress and the constitution has neither authorized nor denied the President’s action – President’s authority is uncertain.
· Judiciary will evaluate the facts and see if president has the authority.
· In reality, Court never says actions end up in the middle zone because they do not want to control this decision.
· They don’t want to be responsible for any fallout. 
· (3) Congress or the constitution has explicitly or implicitly disapproved of the action of the President – President’s authority is at its lowest ebb.

· If action is here, the President must show they have exclusive power in this area – a very, very high burden.

· Here, action is in third category. So, action only stands if the action itself is beyond the control of Congress.

· And, since this action is aimed at supplying the armed forces, it falls under Congress’ power to “raise and support Armies.”

· **Note: Three-zone test applies in foreign affairs cases as well.

· Douglas: Yes, but it does not apply here.
· Unconstitutional because this is a taking, which requires just compensation, and compensating people by spending belongs to Congress under the spending power..
· Frankfurter: Yes, but it does not apply here.
· Because Congress has implicitly disapproved of this seizure by rejecting laws that would have given him this power, the President cannot act.
· Vinson (dissent)

· Almost the same framework, but different fact analysis, putting this in Jackson’s zone 1.
· President told Congress what he was doing, and they said nothing, giving him a kind of implied consent.
United States v. Nixon, 1974
· Takeaway: Executive privilege exists, but it is not absolute, particularly where it interferes with the functioning of the judicial branch and has no countervailing national interest.
· Facts: Special prosecutor in Watergate case subpoenaed tapes that contained secret White House conversations. President Nixon moved to quash the subpoena, claiming inherent presidential power to exert “executive privilege” over the tapes.
· Issue: Does the President have an “executive privilege” that extends to the withholding of these tapes?

· Court answers three Constitutional questions:

· (1) Does Nixon have the power to decide whether his own assertion of privilege is constitutional?

· No – decisions such as this are not the President’s to make, but the Court’s, because it is their power “to say what the law is.” 

· This a key judicial power case, for this reason.

· (2) Does the President have an executive privilege to withhold his confidential communications from a criminal subpoena?

· Yes, in certain circumstances. But this confidentiality is not absolute.  A presidential claim of privilege asserting only a generalized interest in confidentiality is not sufficient to overcome the judicial interest in producing all relevant evidence in a criminal case.  If the president’s confidential communications concern (1) military or (2) diplomatic; or (3) sensitive national secrets. 
· (3) Did executive privilege apply to these tapes?

· No, there is no strong countervailing national interest to allow the president to withhold relevant evidence in a criminal trial. Nixon does not assert that his communications are about military or diplomatic national secrets. Rather, he just asserts a general interest in confidentiality. 
· If Nixon could keep evidence out of a criminal investigation, that would infringe on the Court’s Constitutional power 

Allocation of Presidential power in conducting foreign affairs
· Powers related to foreign affairs as allocated by the Constitution

· Congress: Collect duties, raise and support armies, regulate trade

· President: Appoint ambassadors, commander-in-chief of army, make treaties, but only with advice and consent
· President has more powers in foreign policy than he does domestically. 

United States v. Curtiss-Wright, 1936 
· Key takeaway: KWF says this case is heavily criticized and basically garbage – don’t rely on it!
· Striking in the broadness of power it says the President has.
· History cited by the court is shockingly inaccurate.
· Expresses views about the powers of the executive that are inconsistent with our understanding of presidential power.
· Apply Youngstown instead – it has been applied in many foreign affairs contexts.

Zivotofsky v. Kerry, 2015

· Facts: Once again, issue is a Congressional mandate that allows U.S. citizens to state “Israel” on their passports if they are born in Jerusalem.

· Issue: Does the President have the exclusive power to grant formal recognition to a foreign sovereign?

· Holding: Yes.

· Youngstown analysis: Congress expressly disapproved of the President’s action by creating the passport mandate. That means the action is in zone three, where the President’s power is at its lowest ebb.

· But, the President’s power is exclusive and conclusive here – the “recognition power,” derived from the Reception Clause.

· Court gives no bright-line rule for when a power is exclusive – decision must be made case-by-case.

Dames & Moore v. Regan, 1981
· Facts: Presidents started creating executive agreements rather than treaties, because treaties require senate approval, while executive agreements do not. As part of exec agreement, U.S. had promised to terminate U.S. citizen lawsuits against the government of Iran. Several hundred claimants lost their court claims, including Dames & Moore, a California engineering firm.
· Issue: Are executive agreements – just treaties without advice and consent – Constitutional?

· Holding: Yes.

· Youngstown analysis: Congress implicitly approved settlement agreements by creating a procedure to implement them, so the action is in zone one.

· Other analytical tools the Court uses:

· “Longstanding practice": The act is Constitutional because a lot of other Presidents have done it in the past.

· Supreme Court precedent: Court endorsed the practice in United States v. Pink, 1942.

· This is a narrow opinion: President does not have unlimited power to settle foreign claims, so a different fact pattern could lead to a different result.
War powers
· What constitutes a declaration of war? When may the President use troops without Congressional approval?

· The War Powers Resolution:
· Rule: The President may only use armed forces upon:

· (1) Congressional authorization/declaration of war.
· (2) Specific statutory authorization.
· After 9/11, Congress gave Bush broad authorization.
· (3) National emergency created by an attack on the United States.
Check on the power of the President

· Limited immunity from civil suits

· Nixon v. Fitzgerald, 1982

· Facts: Former government official sought civil damages against former president for firing him while in office.

· Holding: President has absolute immunity – complete protection – from civil lawsuits for all official actions taken while in office.

· Clinton v. Jones, 1997

· Facts: Former state government official alleged that Clinton sexually assaulted her and that she was later retaliated against for rejecting the advances.

· Holding: President does not have immunity from lawsuits for acts that occurred before he took office.

· Point of immunity is to protect the President’s decision-making from the burden of civil suits – not at issue here.

· No burden on the President anyway because lawsuits like this very rarely occur.

· Impeachment

· President can be impeached by Congress for “high crimes and misdemeanors”

· Court’s involvement very limited, as discussed above.

· Voters

· Court assumes this check works properly and that voters will “throw the bums out” when need be. 
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 Assessing a Presidential action.
Two-step approach to assessing the Constitutionality of a Presidential action:

· Step 1: Is an action of the president within the scope of the President’s authority/power?

· Use Youngstown analysis: 
· (1) Congress or the constitution expressly or impliedly authorizes the action of the President – President’s authority is at its maximum
· (2) Congress and the constitution has neither authorized nor denied the President’s action – President’s authority is uncertain.
· Nothing ever ends up here.

· (3) Congress or the constitution explicitly or implicitly disapproves of the action of the President – President’s authority is at its lowest ebb.

· Zivotofsky: If President’s power is exclusive and conclusive, like the recognition power, can still exercise power in zone 3.

· Compare to Nixon, Zivotofsky, Dames & Moore
· Step 2: Does the action violate some other constitutional provision or doctrine?

· Ex: Equal Protection. If an executive order says, you cannot come into the United States if you are black, that’s facial discrimination, and if it doesn’t meet strict scrutiny, it fails Step 2.

· Could also violate separation of powers, the Bill of Rights, federalism, the 10th Amendment, etc.

