
Due Process 
General: 
· What triggers a right to due process? - a deprivation of life, liberty or property (also an entitlement = property interest or statutory benefit)
· What is the baseline of due process? - if due process is triggered you have a right to a hearing before a neutral magistrate and proper notice (notice and right to be heard)  

Mathews v. Elridge (about timing and type of hearing) 
· Mathews test → 3 step approach / 3 things to consider when trying to determine if due process rights are being violated (its an analysis of governmental and private interests affected) 
· 1. Private interest that will be affected by official action (what is the interest at stake) 
· 2. Fairness and reliability of existing procedures/ Risk of erroneous deprivation of such interests through procedures used and probable value of additional or substitute procedural safeguards (would adding additional procedures make sense?)
· 3. Government interests and burden of extra procedures, including fiscal and administrative burdens that the additional or substitute procedures requirement would entail (what would be the cost of adding additional procedures) 
· Purpose of Mathews test is to evaluate fairness and efficiency which are the basic principles behind due process 
· Mathews v. eldridge - application of test 
· Facts: man was going to have disability benefits terminated, agency obtained results from physician and from this they thought his condition improved, elridge wanted a hearing before the termination of benefits and not after 
· Issue: if it a violation due process to terminate disability benefits before the evidentiary hearing stage?
· Mathews test factor 1. - private interest affected - if he prevails his benefits will be awarded retroactive relief, sole interest is in uninterrupted receipt of benefits, disability is not based on financial need so shouldn't be problem if there is period of time without benefits (unlike welfare which is intended for people “on margin of subsistence”), court said potential deprivation won't be serious (this kind of turned out to be bullshit) 
· Mathew test factor 2 - fairness of existing procedure / risk of erroneous deprivation/ probable value of additional procedures - courts says you need for this step you need to look at the nature of the inquiry, basically its a medical assessment of of workers condition → process is easy to document / determine , turns on unbiased medical report, so there should be small risk of error, potential value of hearing is less then a context of welfare hearing where is harder to determine need 
· Mathews test factor 3 - public policy interests - analysis administrative burden and societal costs, here most visible burden is cost from increased number of hearings 

Mullane v. Central Hanover Bank (about timing and type of notice) 
· General rule: An elementary and fundamental requirement of due process is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. (and must reasonably convey required info and give reasonable time for those interested to make appearance)  
· Facts / how was due process triggered? - 
· Bank established a common trust fund which pools multiple small trust funds, 
· bank wanted to settle the account, this would mean trustee would lose their right to bring action for something bank did during that time period , 
· Party seeking settlement of account must notify parties (NY rule at the time was that bank only had to publish it in the newspaper without names
· Issue: 
· Was publication (instead of another type of service) enough to satisfy the due process clause? 
· Holding: 
· publication was not compatible with due process
· Reasoning: 
· notice must measure up to standards of due process (the above rule), Because a settlement of an account is binding and triggers due process 
· Even a local resident would have likely not noticed the newspaper ad 
·  a mere gesture is not due process (publishing in local paper = gesture) 
· Publishing is only ok if (1) unidentified individual (2) cant find address without due diligence (3) party’s interests unknown
· those whose addresses were know it is required need at least mail 
· notice reasonably certain to reach most of those interested in objecting is likely to safeguards interests of all 

Class Actions & Due Process
General principles:
· Class action = one or more parties sue or are sued as representatives of a larger group of similarly situated person or entities, the so-called class  
· Any judgement will bind all members of the class 
· Except when the class is seeking monetary relief and parties can opt of being in the class (notice is required for this) 
· Not all parties in the class are necessarily given notice (this is an exception to the general rule that all parties to suit must be given proper notice) 

Hansberry v. Lee (class action and res judicata) 
· Rule: Under the Due Process Clause of the Fourteenth Amendment, res judicata may only be applied to bind absent parties by prior litigation if they were present or adequately represented in the prior action
· Facts: 
· There was a racially restrictive covenant that did not allow property owners to sell to african americans 
· one owner sold to an african american couple, 
· The covenant would not have been effective unless 95% of neighborhood signed it (only 54% actually signed it)
· But in an early case the court found 95% had signed it
· Defendants (black couple) said covenant is not enforceable, while plaintiff’s are saying by res judicata the matter has been settled and it has been found 95% signed
· Defendants asserted they cannot be bound and cannot be considered in the “class” because they have different interests and it would violate 14th amendment  
· Issue:  
· can a party be bound to a previous judgement in a case where their interests were not represented? / does it deprive them of due process to bind them to the previous judgment when their interests were not adequately represented?  
· Holding: 
· defendants will not be bound by previous case 
· Reasoning: 
· Baseline can be deviated from in a class action when suit adequate represents the class, and if named representative share an interest with members of the class 
· here the defendants did not have the same interests, 
· previous case “the class”  was trying to enforce to covenant and here defendant is trying to stop covenant 
· Defendants were not named and an absent party will only be bound when they share same interests and the interests were adequately represented 
· just because they are both property owners in same neighbor with the same covenant does not make them part of the same class so they are not bound because it would violate due process 

Pleadings
Principles of Pleadings
· 2 types of pleadings →  complaints and answers 
· Complaint = term of art, the document which asserts right to relief against another party, the document that gets the case started
· Initiation document tells a factual story 
· Needs to be filed with the court to start the legal process
· Describes controversy and makes allegations 
· Allegations must constitute a cause of action
· 2 types of responses → answers and motions 
· answers could do many things (deny facts, negatively or affirmatively raise a defense, include counter claims, etc) 
· motions - a procedural device to bring a limited, contested issue before a court for decision. It is a request to the judge to make a decision about the case; ex: 12(b) 6 motion to dismiss, (Response can act as a complaint) 
2 types of pleading systems 
Fact pleading/ code pleading (california) 
California Code of Civil Procedure §425.10(a)
(a) A complaint or cross complaint shall contain both of the following: 
(i) A statement of the facts constituting the cause of action, in ordinary and concise language 
(ii) A demand for judgement for the relief to which the pleader claims to be entitled. If the recovery of money or damages is demanded, the amount demanded shall be stated 
Notice pleading (federal and most states)  = requires only enough factual detail to put the other party on notice of the claim but still must contain more than just mere conclusion of law 
(this might be changing with Iqbal) 
· The idea is to do away with the technicality and proceed to discovery based on a simple general statement of legal claims she has against the defendant

Federal Rules of Civil Procedure Rule 8(a)
(a) A claim for relief. A pleading that states a claim for relief must contain: 
(i) 1. A short and plain statement of the grounds for the courts jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdicional support; 
(ii) 2. A short plain statement of the claim showing that the pleader is entitled to relief; and 
(iii) 3. A demand for the relief sought, which may include in the alternative or different types of relief 

· What is a claim? → a group of operative facts giving rise to one or more rights of action 
· What standards must a complaint conform to? →  must contain a statement of facts constituting a cause of action 
· What is a cause of action? →  facts that show rights have been violated, facts constitution right of action 
· Types of allegations:
· Evidentiary fact - a predicate fact that leads by inference to the establishment of an ultimate fact
· Factual allegation/ ultimate fact- essential facts that show there is a cause of action,  assertion of a fact that the pleader believes to be true, has evidentiary basis, critical elements of a story, 
· Conclusory allegations - just restating the cause of action (ex: he was negligent) or an element of a cause of action (he had a duty to me and he breached the duty)

Doe v. City of Los Angeles
· Doctrine of less particularity = plaintiff’s allegations may be presented with less specificity as long as they provide notice to the defendant of issues being presented and where the defendant has superior knowledge of the facts 
· usually when defendant is hiding proof that they knew something and they have monopoly on the information
·  Must have reason to believe you cant just hope  
· Information and belief = The plaintiff's basis for a complaint, arising from second-hand information that the plaintiff has received and the plaintiff's good-faith belief in the truth of that information, rather than on first-hand personal knowledge.
· Requirements of specificity = 
· Rule: A claim that an entity negligently failed to prevent an employee from commiting secual abuse may be supported by ultimate facts, in accordance with the doctrine of less particularity 
· Facts: 
· plaintiff’s were molested by boy scouts supervisor guy when they were children
·  They are suing now when they are in their 40’s 
· Boy scouts had a duty to supervise properly but failed to do so 
· statute of limitations has run but government has opened a small window (using cal. Civ. proc. Code §340.1(b)(2)  if they can prove boy scouts as entity had knowledge that their defendant specifically had engaged in misconduct in the past 
· Issue: 
· Was the pleading here sufficient to extend the statute of limitations? / did plaintiff’s have facts showing the institution was aware of past sexual misconduct of a particular offender?
· Holding: 
· Pleading was insufficient  
· Reasoning: 
· plaintiffs are not allowed to use doctrine of less particularity and in the evidentiary facts they cannot include allegations based on information and belief,
· stating that other boy scout supervisors were engaged in sexual misconduct isn't enough it must be about this particular perpetrator  
· Court maintains what is missing is the that defendant knew or were on notice about past sexual misconduct of Kalish

Conley v. Gibson (classic notice pleading case) 
· Rule: a complaint should not be dismissed for failure to state a claim unless it appears beyond a reasonable doubt that the plaintiff can prove no set of facts in support of his claim/ complaint only required to have short and plain statement of claim 
· Facts: 
· plaintiffs were black railroad workers, their jobs were “abolished” but then the company hired white people to do the same job,
·  they were also in an inferior union that refused to do anything when their jobs were abolished, 
· they sued under Railway act stating union is obligated to represent all employees fairly, the black part of the union was getting inferior representation
· They sued for violation and railway labor act  (for this claim they need to prove discrimination is intentional) 
· The union filed 12b(b) motion to dismiss for failure to state a claim 
· Issue: 
· Are general allegations, without specific facts to support them, enough for a complaint to survive a motion to dismiss for failure to state a claim? /  did pleading sufficiently state a claim? 
· Holding: 
· pleading was sufficient, don't need specific facts
· Reasoning: 
· FRCP don't require plaintiff to set out facts in detail, only requires “short plain statement of the claim” that gives defendan fair notice  
· can proceed unless the facts clearly do not support the claim
· Here they had to prove the discrimination was intentional, plaintiff’s stated union did this “on purpose and according to plain” which would make it intentional, but this is a conclusive statement but for notice pleading it is enough 

Leather v. Tarrant County 
· Rule: The federal rules of civil procedure require only that the complaint contain a short and plain statement of the plaintiff’s claim, and a court may not require a heightened standard for pleading alleging certain causes of action. (except 9(b))
· Facts: 
· Local law enforcement executed search warrants (one they hit man after funeral and one where they killed the dogs), 
· plaintiff suing saying there was failure to train which led violation of constitution (unlawful search)  
· municipality has a duty to train their officers in accord with constitution under 4th amendment and §1983 (not perform unlawful search and seizures)
·  defendant s tried to argue they need to say how they improperly trained in the pleading 
· Issue: 
· should federal court apply a heightened pleading standard? 
· Holding 
· No 
· Reasoning
· The plaintiffs alleged a failure to properly train (conclusive statement) without facts of how
· plaintiffs don't know know what training program looks like and we only have a legal conclusion that they “didn't adequately train” 
· But ^ this is enough because it puts them on notice 
· Def tried to argue for higher pleading standard because of §1983 and suing mun., they argued mun. Should be immune because its the government, but court rejected all their reasons for a higher pleading standard 

Ashcroft v. Iqbal (where everything gets fucked up look again at page 69 of CB) 
· Rule: New pleading system 3 steps: (1) court must identify the elements of the plaintiff’s claim under the applicable substantive law (2) next, it must accept as true all factual allegations in the complaint, conclusory allegations are not entitled to the presumption of truth because they merely recite the elements of the claim (3) finally, the court must determine whether the non conclusory factual allegations are suggestive of a plausible claim for relief 
· Facts: 
· After 9/11 plaintiffs were arrested on immigration charges and kept in a maximum security prison, they were isolated and mistreated, 
· plaintiff allege Ashcroft adopted unconstitutional policy that subjected them to harsh conditions based on their race and religion (they were muslim) 
· Complaint said def knew, condoned and willfully and maliciously agreed to subject” respondent to harsh conditions “as a matter of policy, solely on account of his race, religion, and or national origin” 
· Def raises qualified immunity (grants govt officials performing discretionary function immunity from civil suits unless plaintiff shows officials violated “clearly established statutory or constitutional rights”) 
· Issue: 
· Can a complaint survive a 12b(6) if it does not contain sufficient factual allegations to state a claim for relief? / Is there a pleading deficiency? 
· Holding:
·  No
· Reasoning: 
· Court says the pleading does invoke a recognized right of action (this used to be enough), but now they are requiring more = must allege sufficient facts that taken as true suggest a plausible claim for relief 
· Basically factually allegations must satisfy the elements of the cause of action (but this is almost code pleading Ides says) 
· Court using 3 step test
· (1) 
· (2) must take out violated our rights based on religion, national origin because this is merely reciting the elements 
· (3) there is not factual allegations here showing the intent to discriminate 
· How to determine if there is a plausible claim? - when you satisfy code pleading, when they are not missing factual allegations of intent, line up ultimate facts with the cause of action   

Service of Process 
Service of process = formal delivery of the relevant, formal legal documents, includes summons and complaint (summons = document telling you have been sued and summoning you to court) 

2 essential elements 
1) Satisfaction of a rule (example: formal federal rule or state rule) 
OR
2) Satisfy due process 
· Just because you satisfy a formal rule does not mean you satisfy due process (example: rule says personal service is ok but you serve a person with dementia = due process not satisfied) 

Rule 4(d) Waiving Service 
(1) Defendant has duty to avoid unnecessary expenses of summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons.
· Must mail the defendant by first class mail or other reasonable means a copy of the complaint/ relevant legal documents, notice of lawsuit and the waiver
· The defendant must return the signed waiver 
· And the plaintiff must file the returned, signed waiver with the court 
· What is the incentive for the defendant? - less costly to waive service and if they do not waive the service they have to pay the process fee,
· They have 60 days to serve an answer  

Rule 4(e) - Serving an Individual Within a Judicial District of the United States 
Unless federal law provides otherwise, an individual - other than a minor, an incompetent person, or a person whose waiver has been filed - may be served in a juridical district in the United States by:  
1) Following a state law for serving summons in the state where the district court is located 
2) Doing any of the following 
a) Delivering a copy to the individual personally 
b) Leaving a copy at individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there
c) Delivering a copy of each to an agent authorized by appointment or by law to receive service of summons 
*For a problem on individual service use this ^^^ as your outline for your answer, if there are 2 individual that need to be served do this outline for each person and give a conclusion on each*
· We did problems 3-1 and 3-2 (page 248 of casebook) and 3-2(a) (page 249 of SUPP) and they could be good review 

Rule 4(h) - Serving a Corporation, Partnership or Association
Unless a federal law provides otherwise or the defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under common name must be served: 
1) In a judicial district of the United States
a) Following (rule 4(e)(1)) - following state law federal district court is located in 
b) By delivering copy to an officer, a managing or general agent, or any agent authorized by appointment or by law 
2) At a place not within any judicial district of the US, in a manner prescribed by rule 4(f) for serving individual (4(f) = serving an individual in a foreign country) 

American Institute of Certified Public Accountants v. Affinity Card Inc.
· Rule: Service of process upon a corporation is not effective if service is made upon a non-employee who is (1) not authorized to accept process or (2) aware that he is doing so, regardless of whether the corporation receives timely notice 
· Facts: 
· AICPA suing for breach of contract and hired professional process server (murphy) 
· Murphy said he has important legal documents and asked what position McDonald was and he said VP 
· McDonald said he could accept them and give to defendant (miller) 
· McDonald was not an employee of Affinity Card and he says he didn't know they were legal document when he accepted 
· Issue: 
· Was service of process effective under FRCP 4(h)(1), New York's long arm statute, or law of massachusetts? 
· Holding; 
· Not proper service
· Reasoning: 
· McDonald was not an employee of Affinity and he was not appointed to accept service 
· Doesnt matter if Miller actually received documents this does not remedy improper service 
Personal Jurisdiction 
General Principles: 
· Due process standard for personal jurisdiction = when the court has jurisdiction over their person or property; bind a person to the court’s judgement 
· Never worried about personal jurisdiction for plaintiff because they choose the forum state 
· There is traditional and modern approach but one does not replace the other

Traditional approach - Based on 2 principles of territoriality → (1) jurisdiction over all persons or things attached within the state (while you are physically in the state)  and (2) if you are not within the state the court cannot have jurisdiction over you unless you are a citizen of the state  (satisfy one of these the court has personal jurisdiction) 
1. Domicile is in the state 
2. Physical presence in the state 
3. If you show up to court and file an answer you waive your right to personal jurisdiction
4. You consent to service on an agent in the state
5. You have property in the state, state has jurisdiction over the property (no longer principle) 
Modern approach - It remains sufficient for purposes of jurisdiction that a person is a domiciliary or citizen of the forum state; voluntarily appears or agrees to appear before a court of the forum state; expressly consents to service on an agent in the forum state or is found and served while voluntarily present in the forum state

The minimum contacts test (international shoe) = if defendant is not present in the territory of forum, to be subjected to court’s personal jurisdiction, due process requires defendant have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice 
· International shoe application = continuous, systematic, and substantial activities 
· Burger King application = purposefully direct your activities to the forum state then you are on fair notice you could be sued if cause of action is related to those activities / defendant who purposefully avails herself of the opportunity to conduct activities in the state can except to be sued for claims arising out of those activities) 
· Contract alone is not enough - Do a realistic appraisal of the facts
· Look at performance and where it took place (where do payments go? / shipments?/ who do you speak with/ deal with and where are they? etc) 
· WWV= unilateral contact is not enough 
· Calder = effects test (if you direct your activity at a state and know the harm will be felt there can be PJ)
· 1. Intentional act outside of the state 
· 2. Brunt of the harm felt in forum state 
· 3. Act was aimed at state so that forum can be said to be the focal point of the activity 
· Walden = defendant must create contact will forum state himself, cannot come from plaintiff just being resident while focal point was somewhere else 
· Where was law violated? - in Georgia (calder the libel occurred in CA because that is where article was published) 
· 2 categories 
· 1 - action arises out of activities undertaken in the forum state (international shoe) or obligation in the forum state (BK)
· 2 - action arises out of activities undertaken out of state but aimed at forum state (calder) 
· Spectrum
· No contacts and no activities = not enough
· Single sporadic activity and not related to cause of action = not enough (but if related to the cause of action it is enough) 
· Activities are continuous and systematic and related to = enough 
· So substantial and systematic = enough even if unrelated  

Long arm statute = measures a non- residents contact with the forum state, and if those contacts are sufficient for the court to have personal jurisdiction  

International Shoe Corp v. Washington (minimum contacts test) 
· Rule: minimum contacts test above 
· Facts
· Int shoe has 11-13 employees in washington who are sales employees
· They solicit sales by exhibiting shoes and sales person transmit sales to Missouri 
· Issue
· Can Washington exercise personal jurisdiction over Inl Shoe?
· Holding
· Yes washington can exercise personal jurisdiction 
· Reasoning 
· Intl shoe contacts with washington were continuous and systematic 
· The contacts were purposeful 
· The contact were related to the claim, the claim was about delinquent taxes that needed to be paid because they had employees in the state and their contact was employees in the state 
· Contacts were substantially relevant to the claim 
· Defendant has received benefit and protection from the state so it can be expected that they can be sued in the state 

Burger King Corp v. Rudzewicz (minimum contacts + contracts) 
· Rule: when determining if the defendant satisfies the minimum contacts requirement for personal jurisdiction, the court must look to the purposefully directed activities of the defendant toward the forum state and whether the harms arising out of or relating to those activities are the cause of the litigation. 
· Facts
· Rudz and mac jointly applied for BK franchise in detroit
· negotiated deal with BK in michigan but quickly realized that Miami office made all decisions and it was faster to go through them 
· They have contract with BK that says = 40,000$ up front, then $1 million over the course of 20 years as monthly payments 
· Defendants could not make payments and Bk terminated their franchise and asked to vacate
· Defendant refused and BK sued in florida 
· Issue
· Did the defendant establish purposeful minimum contacts? 
· Holding 
· Yes 
· Reasoning 
· Court applies minimum contacts test
· Court said Rudz was put on fair notice he could be sued in Florida because he purposefully directed his activities at the forum state 
· He created a substantial connection with the forum state 
· The contract with BK said if there is controversy under this contract florida law will apply, this alone is not enough for PJ but along with purposefully activities 
· Court did “realistic appraisal of the facts” and it had to reveal purposeful activities 
· Intentionally entered a contract with Miami 
· Had to send monthly payments to Miami = systematic contacts 
· Choice of law in contract is Florida 
· All these ^ point to Rudz knowing his connection with forum state and putting him on fair notice  

World Wide Volkswagen v. Woodson (no minimum contacts) 
· Rule: foreseeability alone or unilateral action alone is not enough for PJ over non resident defendant 
· Facts
· Who is the defendant? - 
· Plaintiffs bought audi in NY while residing in NY
· Then moved to arizona and were driving the car when they were in an accident in oklahoma which caused a severe fire in the car 
· Plaintiffs brought product liability suit in oklahoma and WWV made special appearance to claiming no PJ because they conducted no business in oklahoma 
· Issue
· Can Oklahoma exercise PJ over WWV?
· Holding
· no
· Reasoning 
· No contacts, ties, or relations with forum state 
· Foreseeability alone is not sufficient (putting car into the national stream of commerce) 
· Chattel does not carry jurisdiction with it 
· Unilateral contact is not enough = contact with state solely by plaintiff 
· No activities in oklahoma so not reasonable to expect suit there 
· Dissent: 

Calder v. Jones (calder effects test) 
· Facts
· Plaintiff (jones) brings suit in CA claiming she was libeled by article
· Calder wrote the article, for research made phone calls to CA
· Article was for National Enquiere which is largely circulated in CA
· Calder and south resident of Florida and object to PJ saying they are not residents and wrote article while in FL , they had no meaning connections other than article
· Issue
· Under the given facts can we say they aimed their Florida actions at CA? 
· Holding
· yes
· Reasoning 
· Applying minimum contacts test
· Article was aimed at CA
· They knew harm would be felt in CA 
· They didnt purposefully avail themselves of CA law 
· The activities were purposefully directed at CA
· Minimum contacts not satisfied but they purposefully directed their activities at the forum state 
· Court said you can PJ if you know the harm will be felt in forum state 
· “Focal point” of the story is CA
· Effects test (above) makes it proper to exercise PJ 
Walden v. Fiore 
· Facts
· Plaintiffs were residents of California and Nevada and were professional gamblers
· They had won 97,000 in Puerto Rico while at the airport in Atlanta TSA stopped them and questioned them about cash
· Plaintiffs explained but Walden (defendant) seized the cash, eventually money was returned but plaintiffs use in Nevada 
· Issue
· Does due process permit the exercise of personal jurisdiction over a nonresident defendant if the defendant;s sole contact with the forum state is knowledge that the defendant;s conduct (committed outside of state) will have an effect in the forum state? 
· Holding 
· No 
· Reasoning 
· Defendant himself must create contacts with forum himself , cant be plaintiff’s being resident there 
· Only contact cannot be that plaintiff lives there 
· This is unilateral contact - plaintiff alone created it 
· Different than calder because here there was no aim at nevada 
· Different than BK because defendant purposefully connected himself to florida 

General Jurisdiction - a court can assert general jurisdiction over a defendant if the defendant’s affiliations with the forum state are so continuous and systematic as to render the defendant essentially “at home” in the state. 
· General jurisdiction is for times where suit does not arise from activities in the forum state does not require relatedness 
· 
Specific Jurisdiction - personal jurisdiction over a defendant is derived from the defendant;s activities in a state, giving the court power to adjudicate claims arising out of those activities, defendant must have minimum contacts 
· Requires relatedness 
· Must arise out of or relate to (ford motor co v. montana) 

Daimler A.G. v. Bauman (general jurisdiction) 
· Rule 
· Facts
· Plaintiff are residents of argentina brought suit against Daimler in Northern California 
· Plaintiff’s allege Mercedes Benz Argentina (MBA), a daimler subsidiary, collaborated with argentina forces to kidnap torture and kill MBA workers 
· Daimler filed motion to dismiss based on claims of lack of personal jurisdiction 
· Issue
· Can a court assert general jurisdiction 
· Holding
· No 
· Reasoning
· No specific jurisdiction because actions that claim arises from have no connection to CA, must have PJ based on general jurisdiction 
· Contacts need to be so systematic and continuous to render them at home in the forum state 
· No PJ by agency theory either because agency only works if subsidiary is so important that if they were not operating the parent company would step in and do operations itself (they say that is not the case here), cant tack on agent’s contacts here so cant use MBUSA contacts in CA 
· Just because an agent is at home in a place doesn't mean the parent company is 
· Daimler only has sporadic contacts with CA 
· “At home” usually is either principle place of business or where they are incorporated 
· There is still one other time that they can be “at home” and that is when the activities in the forum state make up more than 50% of the business around the world (daimler business in CA is only 2% of worldwide business) 
Bristol Meyers Squibb v. Superior Court (specific jurisdiction relatedness requirement) 
· Rule
· Facts
· 600 plaintiffs suing BMS in CA but only 86 are residents of CA
· Plaintiffs were injured by drug plavix, suit is about failure to warn about side effects 
· It was a mass action (not class action) all claims were separate but consolidated 
· BMS is delaware corporation and principal place of business in NY and NJ 
· Issue
· 
· Holding
· Reasoning 
· What type of contacts did BMS have with the state? They needs to purposefully make those contacts and direct activity at state
· Sold plavix in california, advertised in california 
· Research labs in california 
· Court really makes distinction between specific and general jurisdiction, 
· Court said there is specific jurisdiction for CA residents but not for residents of other states (because CA residents claims arise from actions that happened in CA where other residents claims arise from actions outside CA) - and it did not matter that the resident and nonresident claims were similar 
· It doesn't matter that BMS has contacts with CA if those contacts are not related to the nonresident plaintiff claims 
· Plaintiff bought and consumed plavix in other state 

Ford Motor Company v. Montana (specific jurisdiction / relatedness) 
· Rule
· Facts
· Ford corporated in delaware and headquartered in michigan
· 2 plaintiffs both had an accident in their home state and filed products liability suit in their home state (minnesota and montana) 
· Neither plaintiff were original owners who bought the cars, they were used cars when they were bought and were original bought in other states
· Ford tries to dismiss because of lack of personal jurisdiction and saying claims are not related to the contacts because ford did not sell them the cars in those states
· 
· 
· Issue
· 
· Holding
· Can exercise personal jurisdiction 
· Reasoning 
· This case is different than BMS because the brunt of harm was felt in the forum state 
· Court said that the relatedness doesnt have to be as casual or as tight proximate cause (?)
· The claim is defective design, none of the things the defendant does in the state is related to design, but Ford does create nation network and repairs cars in forum state making it possible for people to own cars there 
· Court said this case is not like walden because there the defendant had no contacts with forum state and here ford does have contacts with forum 
· Different than BMS because that was about plaintiff connection and this is about defendant 
· Arise out of = causal, but relate to doesn't necessarily mean causal (there still must be a “but for” cause) 
· Here there is but for - “but for” ford’s national network no one in these states would own a ford car, plaintiff’s would not have bought the cars
Venue
General Principles: 
· There can be more than one proper venue
· If you don't object to venue at your first appearance waive your right to object to venue 
· Must follow federal venue statute (no borrowing state rules like service and pj) 
· §1391 is the general venue statute

§1391 Venue Generally 
(b) Venue in General - a civil action may be brought in - 
(1) A judicial district in which the defendant resides, if all defendants are residents of the state in which the district located - if all defendants live in the same state and there are different districts you can choose any district, but if not all the defendants live in the same state you can use (b)(1)
(2) A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or used the most often and is the most important, sue in the district where most substantial events occurred
(3) If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action 
(c) Residency - For all venue purposes
(1) A natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled; 
(2) An entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business (if you can exercise personal jurisdiction over them then you can treat it like a (b)(1) ides says this is redundant because PJ is similar to (b)(2)) 

First of Michigan Corp. v. Bramlett 
· Rule; plaintiff may file his complaint in any forum w here a substantial part of the events giving rise to the claim arose, this includes any forum with a substantial connection to the plaintiff’s claim  (does not have to be the MOST substantial) 
· Facts: 
· Bramlets invested in a IRA with first michigan corp through broker (sobol)
· Bramlets were residents of florida but meet with sobol in michigan and transactions occurred in michigan 
· Few years later the IRA lost half its value and they started arbitration in Florida alleging sobol failed to send periodic statements 
· Then also filed suit in Michigan, but court said it was improper venue because most significant event was filing arbitration in florida 
· Issue
· Did the plaintiff file in an improper venue? / do they need to file where most substantial events took place ?
· Holding 
· No it does not have to be most substantial as long as
· Reasoning 
· Bramletts did most of their transactions through Michigan so there were substantial events there
· The court does not need to determine the forum that has most substantial events
· Forum A should not be disqualified even if it is shown that the activities in forum B were more substantial 

§1404 Change of Venue 
(a) For the convenience of the parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented 
· This is a transfer from one proper venue to another proper venue 
· Substantive law from the first venue travels with the case 

§1406 Cure or Waiver of Defects
(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought 
· Improper venue to proper venue 
· If the defendant files a 12(b)(3) motion to dismiss then the court can transfer instead of dismissing the case
· Here the substantive law does not travel with the case 

Gilbert Factors (balance factors) 
Private interest: 
1. Relative ease of access to sources of proof 
2. Availability of compulsory process to secure the attendance of witnesses
3. Cost of attendance for willing witnesses
4. Other practical problems that make trial of case easy, quick, and inexpensive
Public interest factors: 
1. Administrative difficulties flowing from court congestion
2. Local interest in having localized interested decided at home
3. Familiarity of the forum with the law that will govern the case
4. Avoidance of unnecessary problem of conflict 

3 steps: 
1. Is the first venue proper? Look at §1391(b)
2. Is there another proper venue? 
3. Apply gilbert factors

Skyhawke Tech v. DECA
· Rule
· Facts
· Skyhawke has accused DECA of infringing on two of their patents 
· Sky is LLC with principal place of business in Mississippi
· DECA korean company principal place of business california 
· Sky alleges DECA made, imported or cause to be made or imported or used or sold… etc a product which infringed on their patents
· Deca sold their products nationwide (including mississippi where sky is) 
· DECA wants to transfer from Mississippi to CA
· Issue
· Could claim have been initially filed in the central district of CA? / is CA a clearly more convenient venue? 
· Holding
· Plaintiff’s choice should be upheld 
· Reasoning 
· Go through steps
· 1. Is the first venue proper? Look at §1391(b) = under this first venue was proper, under (b)(1) and (b)(2) it was proper, (b)(1) to look at residency for corp think about if PJ could be exercised on them and it can in Mississippi, (b)(2) yes because substantial events occurred there 
· 2. Is another venue proper? - yes because under (b)(1) its ok because DECA is “at home” in CA
· 3. Is one clearly more convenient? - plaintiff choice does not control but they will only change if the defendant choice is clearly more convenient 
· For step 3 apply factors 
· Private factors
1. Proof is where defendant documents are kept so slightly favors DECA
2. Witnesses - neutral because mississippi cant subpoena people from out of state like indiana or korea
3. Cost of attendance for witnesses - 100 mile rule - neutral because either venue will be far for all
4. Neutral - same argument for evidence and witness
· Public factors
1. Time to trial - Mississippi trial to trial is slightly longer and Ca , slightly favor of Deca
2. Neutral - both districts have equal interest because company’s prominence in those areas
3. Neutral 
4. Neutral 
· Deny motion to change venue because it doesn't CLEARLY favor change 

Graham v. Dyncorp International (decide betw 2 venues for 1406a)
· Rule; when doing §1406(a) transfer and choosing between 2 competent forums, court must choose more convenient for parties and witnesses 
· Facts
· Dyncorp employee drove car into portable laundry container that graham was in and she sustained injuries
· Injury occured in afghanistan by employee of dyncorp 
· Graham brought action of negligence in southern district of texas
· Dyncorp LLC wants to transfer to eatern district of virginia (or dismissed)
· Issue
· Is there another proper venue? And how to decide between 2 venues? 
· Holding
· North dist is a proper venue and is more convenient than east virginia 
· Reasoning 
· 1. Is souther dist proper? No, §1391 (b)(2) not satisfied because events occurred in afghanistan, and (b)(1) not PJ so not a resident, because for PJ you would need general jurisdiction and not at home in the souther dist
· So they cannot do §1404(a) transfer because the venue is not proper 
· §1406(a)? Is another venue proper? - court says northern dist is proper because dyncorp llc is at home there 
· Court dismiss dyncorp intl because they dont have contacts in texas, keep dyncorp llc
· Court says dyncorp llc is at home even in eat virginia and north texas and choose north texas because its more convenient 

Forum Selection / Forum Non Conveniens 

Forum selection general: 

Forum selection clause = Contractual provision in which the parties agree that a particular court will be an exclusive venue or one of the options, If there is a forum selection and it is enforceable then you cant object to  personal jurisdiction or venue 

3 step approach for forum selection clauses: 
1. Does the clause actually apply? (is this claim covered under the clause?)
2. Is the clause enforceable/ valid? 
a. Approach with presumption that it is valid unless party shows enforcement would be unreasonable, or unjust because of fraud etc. 
b. Does state have a policy against that type of clause (ex: CA has policy to not enforce forum selection clauses for franchises in miami?) 
3. What type of clause is it? 
a. Is it exclusive/ mandatory? → suit must be filed there
i. If it is filed in a proper venue, but not where exclusive forum selection clause says, then if there is a 1404a transfer the plaintiff’s choice will not control (dont apply private interest factors) and the forum selection clause will be favored and the substantive law wont travel
b. Or permissive? → any suit may be filed there 
c. If a forum selection clause does not have a federal option and the plaintiff files in federal court? - court cannot transfer to state court (because thats not intersystem), court would have to dismiss based on on forum non conveniens 

Forum Non Conveniens
Doctrine of forum non conveniens - it is a dismissal doctrine not transfer 
· Allows court to dismiss even if it  has jurisdiction because there was another forum that was ultimately more convenient and more fair 
· So even if its technically a correct forum it should be somewhere else 
· Used in federal courts most often when the ultimate forum is in another country 
· Also used in the context of a forum selection clause that does not have a federal option 
· Also states can use it if forum is better in another state because they cant transfer to another state because its a different system but they can dismiss it under forum non conveniens so it can be refiled in the other state 
1404(a) used if other venue is in the federal system, FNC is used if the other proper venue is outside federal system 

Piper Aircraft v. Reyno 
· Rule; use gilbert factors for FNC, doesnt necessarily matter if the present forum has more favorable law to plaintiff
· Facts
· Small air craft crashed in the scottish highlands 
· Pilot and 5 passengers died, they were all scottish
· Plane manufactured by pennsylvania company and propeller ohio company and manufactured there but then shipped to PA and put on plane 
· plane owned  and operated by scottish air service
· Reyno (court appointed respondent of estates of passengers) filed wrongful death claim against piper and hartzell in california (negligent and strict liability) 
· She is secretary of lawyer in charge of the estates while lawyer is in UK
· She filed 2 separate suits one for piper and one for hartzell, then court consolidates them 
· 1st step of defendant remove case from state court to federal court, so they first moved to the central district of california (because it was originally superior court) 
· Removal statute is also venue statute so then it automatically means proper venue 
· Then piper moves to middle district of pennsylvania under 1404a,
· Harztell transfer to PA under 1406a 
· After both are in PA then they move to dismiss on grounds of forum non conveniens so they can refile in scotland 
· Plaintiff doesnt want FNC her argument is that law are more favorable in US fed court
· Issue
· The the court abuse discretion when it dismissed based on forum non conveniens ?/ can plaintiff defeat a motion to dismiss based by showing law would be more favorable in present forum?
· Holding
· Disct court did not abuse discretion, cant defeat by showing law is more favorable in present forum
· Reasoning 
· You must apply gilbert factors, doesnt matter if law is more favorable in present forum as long as there is still some remedy in the other forum 

Subject Matter Jurisdiction 
Federal Questions Jurisdiction 

What is subject matter jurisdiction? - authority to adjudicate certain types of cases based on the nature of the claims, nature of parties, and amount in controversy

What is the difference between subject matter jurisdiction and personal jurisdiction? - person is the court's power to bind that person to the judgement and SMJ is about courts ability to hear the particular type of case, one has no bearing on the other and they both must be satisfied 
· SMJ cannot be waived (unlike PJ) 
· You dont have to object to SMJ at first opportunity, it can be brought up at any time 

Court of general jurisdiction = court that can hear all types of cases generally, has authority over a wide range of cases 

Court of limited jurisdiction = can only exercise jurisdiction over those matters specifically granted to it, all federal courts are of limited jurisdiction (also called article III courts) 
· Can only exercise jurisdiction if you can find a specific grant that allows them to do so, requires a statute that is consistent with the constitution  

Article III of constitution is what allows the possibility of a federal judiciary 

We looked at 2 types of SMJ cases
1. Cases arising under federal law, also called federal question cases
2. Diversity jurisdiction cases

Federal Question Jurisdiction (under SMJ) 

Article III - case centric, is there an essential federal ingredient somewhere in the case? - whole pie is there federal issue anywhere in the case

§1331 Federal Question - the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States 
· Plaintiff / claim centric , slice of the pie, federal ingredient in the claim 
· Creation test = right of action comes from a federal law (automatically satisfies §1331) 
· Essential federal ingredient test = does not automatically satisfy but gets you foot in the door (not many cases show pass this test, only small amount) 
1. Federal issue is necessarily raised = embedded in the state law claim 
2. Actually disputed
3. Substantial (to the federal system not to the case) 
4. Capable of being resolved in a federal court without disrupting the federal/ state balance (would it open the flood gates)  
*on test go to creation test first and then essential federal ingredient *

American Well Works v. Layne & Bowler Co. 
· Rule: if congress creates the claim/ claim is created by federal law then §1331 is satisfied 
· Facts
· Plaintiffs says it owns a patent for pump
· Plaintiff alleged defendant have maliciously libeled plaintiff’s title to the pump by saying certain parts of the pump infringe on the defendants pump and say they have brought suits against people using plaintiff’s patent 
· AWW has pump , layne also has pump and says AWW pump infringes on their patent 
· Layne removed to federal court because its patent law issue
· Issue
· Does the law arise under federal law for purpose of §1331? 
· Holding
· No, its not a federal issue / claim does not arise under federal law 
· Reasoning
· First we look at plaintiff’s claim = defamation of their business interests
· ^ this is not a federal claim 
· Patent is present but it would be brought up in a defense and not in the plaintiff’s claim
· libel / defamation is state law and it is not a right of action that comes from a federal law

Smith v. Kansas City Title & Trust Co. (ess. federal ingredient, substantial) 
· Rule: if the plaintiff’s claim is a state claim the court may still have SMJ if there is an essential federal ingredient / if in order to prove an element of a state claim you must establish federal law & THERE IS A FEDERAL INTEREST
· Facts
· Smith shareholder in kansas city title 
· Kansas city says it wasnt to invest in bonds that come from fed farm loan act
· Smith doesnt think that federal statute is constitutional and KC can only buy bonds authorized by valid law 
· Smith think fed farm loan act is unconstitutional meaning bonds are invalid and KC cant buy them 
· Smith sues for breach of fiduciary duty by buying bonds that arent valid
· Issue
· Does the case arise under the constitution if a plaintiff’s right to relief depends on the interpretation of the constitution? / Does the court have subject matter jurisdiction?
· Holding
· There is jurisdiction
· Reasoning
· First look at plaintiff’s claim - breach of fiduciary duty 
· Is it a federal claim or state claim? - state claim
· Do you need to establish something about federal law to prove the state claim? - yes
· It is a state claim but in order to prove the elements of the state claim he needs to establish something about federal law → essential federal ingredient 
· Also there is federal interest because it would affect the economy if bonds were declared invalid because they were unconstitutional 

Gully v. First National bank (essential federal ingredient; not satisfied) 
· Rule: if a state law can be traced back to federal law, if the state law was authorized by federal law does not mean the essential federal ingredient test is satisfied 
· Facts
· Gully is tax collector, FNB owes taxes to Gully 
· Tax was imposed by state statute, but a federal statute is what allowed states to tax national banks
· Gully filed in state court and bank filed to remove to federal court 
· Issue
· Did the action filed by Gully arise out of federal law? 
· Holding
· No, just because the federal is what allowed the state law does not mean the claim arises under federal law
· Reasoning
· The federal law must be essential to the case not just lurking in the background 
· This claim is not about federal law, the federal law was just present but dont play a role in the case 
· The fact that you can trace something back to federal law is irrelevant 

Gunn v. Minton (leading case for essential federal ingredient test) 
· Rule: essential federal ingredient test (above)  
· Facts 
· Minton developed computer program called TEXCEN and leased it RM Stark and Co 
· A little over a year later he applies for patent for trading system based on TEXCEN and gets it 
· Then sues NASD and NASDAQ for patent infringement (first law suit) 
· That lawsuit is filed in federal court - because claim is patent infringement which is created by federal law (satisfied by creation test)
· He loses that case and then files second lawsuit = malpractice against attorney, saying he should have brought up certain defense in the patent law case
· Elements for malpractice suit = duty, breach, causation, damages 
· In the malpractice case Minton says it should be removed to federal court because of patent issue 
· Issue
· Does a state law claim alleging malpractice in a patent law case need to be brought in federal court? 
· Holding 
· No the federal issue here is not substantial (to the federal system as a whole) 
· Reasoning 
· In order to win this malpractice case plaintiff needs to prove the experimental use defense in the patent case would have won 
· First looking at plaintiff;s claim - malpractice this is state law and doesnt satisfy creation test 
· Court uses new federal ingredient test (above ) - application
1. Embedded in state law claim - yes because he will have to prove something about patent law 
2. Actually disputed - yes because lawyer is saying experimental use defense would not have worked and minton is saying it would have 
3. Substantial - not substantial to case but to federal system as whole, court says no because the outcome of this case would not affect patent law / create precedent with patent law
4. Upset balance - it would upset the balance, many other cases could enter federal court if we allowed this one  

Diversity Jurisdiction (under SMJ)

§1332 Diversity of Citizenship; Amount in Controversy
(a) The district court shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interests and costs, and is between
(1) Citizens of different states 
(2) Citizen of a state and citizen of a foreign state
(3) Citizens of different states and in which citizens of a foreign state are additional parties 
(c) for the purposes of this section 
(1) A corporation shall be deemed a citizen of a state where it has been incorporated and where is has its principal place of business 

Complete diversity = no plaintiff can be from the same state as any defendant 

Rodriguez v. Senor Frog 
· Rule: a party’s citizenship for purposes of establishing diversity §1332 depends on the party’s domicile at the time the complaint is filed 
· Facts
· Estrada hit rodriguez with car in puerto rico, car was licensed to senor frog 
· Rodriguez sues for negligent entrustment (estrada was drunk) 
· Rodriguez had moved to CA before she filed the suit and files in fed court under diversity 
· She had moved all her belongings to CA, opened a bank account, got a CA license and phone number, 
· But she did not register to vote in CA
· Issue
· Did the trial court abuse its discretion in allowing diversity jurisdiction? / is Rodriguez a citizen of CA? 
· Holding
· No did not abuse discretion
· Reasoning 
· Court could exercise diversity jurisdiction 
· Rodriguez proved enough things that she was citizen of CA
· Because diversity citizenship is based on the time of filing you cannot look at evidence after the suit was filed (although it can help) 
· Bank one factors: where party exercises civil / political rights, pays taxes, has real and personal property, has a drivers license, has bank accounts, has a job, attends church, has club memberships
· She was not registered to vote in puerto rico or CA, if she had been registered to vote in CA that would have been bad for her 

Who has the burden of proving the amount in controversy? → whoever invokes the court’s jurisdiction, so usually the plaintiff unless the defendant removed the case to federal court 

Subsequent event = an event that reduces the amount in controversy after filing (does not have an effect on jurisdiction)
 
Subsequent revelation = something that reveals the amount was different on the day of filing than previously thought (might have an effect on jurisdiction because it might show a lack of good faith) 

Approach to good faith/ bad faith
1. Objective - would a reasonable person have known it was not satisfied?
2. Is there a legal certainty the amount would not reach the minimum? 

Aggregation of claims;
· can add up amounts of different claims from one plaintiff if claims are all against  the same defendant, cant add if there are 2 different defendants, 
· Multiple plaintiffs usually have to each individually satisfy amount in controversy (exception = if all plaintiffs have a common undivided interest, claiming jointly) 
· one claim and multiple defendants jointly liable you don't have to split because its one claim 

Approach to amount in controversy if its declaratory or injunctive relief : 
1. from plaintiff’s view = how much they want to recover 
2. whoever’s view is higher? 
3. Party invoking jurisdiction = usually plaintiff but removal then defendant 
*do all three if its a declaratory or injunctive relief question* 

Coventry Sewage v. Associates v. Dworkin (diversity/ amount in controversy)
· Rule
· Facts
· June 1992 they entered into a contract, where stop and shop (subsidiary of dworkin)  pays service fee for sewage-main usage based on water consumed on the property 
· To determine amount consumed KCWA sent stop and shop invoices , then they forwarded to coventry
· Coventry increased the service fee and Stop and shop stops paying bills starting in 1994
· Coventry files a suit with the amount in controversy 74,953 - based on water usage numbers it got from coventry (here the minimum is only 50,000) 
· After the complaint was filed stop and shop contacted KWCA - they find there was a misreading of the water meters and amount owed was actually only 18,000 (below min) 
· Issue
· Can court exercise jurisdiction when amount in controversy is below the  minimum, but at the time of filing the plaintiff had a good faith belief that the alleged amount in controversy exceeded the minimum?
· Holding
· Yes they can exercise jurisdiction
· reasoning 
· Presumption is that amount in plaintiff’s claim controls as long as it is made in good faith 
· Legal certainty test can show if it was made in good faith
· Legal certainty - If it is legally certain that on the day of filing the amount in controversy could not have been satisfied it might show a lack of good faith 
· Here there was a legal certainty that the plaintiff could not recover the amount but it still was not in bad faith because they were told the amount by third party and didnt know
· Court talks about subsequent event v. revelation, court says this is an even and does not divest the court of jurisdiction (re reading of water meters = event) , 
· ^ ides says this is really more like a revelation, but court thought it wasn’t made in bad faith so wanted to make it fit 

Supplemental Jurisdiction 
General Principles: 

What is supplemental jurisdiction? - when a claim does not have independent basis of jurisdiction and must tag along with a along that does have independent basis of jurisdiction (there are rules of when it can tag along) 

Independent basis of jurisdiction = when the claims satisfies §1331 (federal question) or §1332 (diversity) 

Before there was pendant and ancillary but now there is one statute that rules supplemental jurisdiction §1367

§1367 Supplemental Jurisdiction
(a)  Except as expressly provided in subsections (b) and (c) or as expressly provided otherwise by federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. (common nucleus of operative facts, original jurisdiction = independent basis of jurisdiction) 
(b) In any civil action of which the district courts have original jurisdiction founded solely on §1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under rule 14, 19, 20, or 24 or over claims by persons proposed to be joined as plaintiffs under rule 19 (not on midterm)
(c) District courts may decline to exercise supplemental jurisdiction under subsection (a) if 
(i) The claim raises a novel or complex issue of state law
(ii) The claim substantially predominates over the claim over which the court has original jurisdiction
(iii) The district court has dismissed all claims over which is has original jurisdiction
(iv) Other compelling reason for declining jurisdiction
(d) Period of limitations shall be tolled if claim is asserted under subsection (a) and is voluntarily dismissed for a period of 30 days 

Common nucleus of operative facts -  some of the facts to prove one claim will used to prove the other claim, they arise from the same event, you would except them to be tried together 
· 2 parts of common nucleus of operative facts - power and discretion (does the court have the power and does it abuse discretion?) 
· Power part and independant basis of jurisdiction is when the complaint was filed
· But the discretion part if looked at through the entire case 

Approaching supplemental jurisdiction problems: 
1. First look at all the claims
2. Is there a independent basis of jurisdiction?
3. Are there state claims without independent basis of jurisdiction?
4. Is there a rule that allowed to joining the claims and ^ can these get supplemental jurisdiction through §1367? Go through (a) (b) (c) like steps 

United Mine Workers v. Gibbs (the international shoe of supplemental jurisdiction → common nucleus of operative facts) 
· Rule 
· Facts
· Gibbs was hired to be a superintendent at a mine and haul coal to a railway station 
· UMW is an unincorporated association /Rivalry between UMW and Southern Labor Union
· TCC company laid of 100 miners from UMW
· subsidiary of TCCC hired Gibbs as mine superintendent to open new mine (right after they closed the other one)  through use of members of SLU (rivals of UMW who they just laid off) - there was also a hauling contract in this deal
· UMW said that new mine should be theirs because they said they had deal with TCCC to work in any mine in the area 
· UMW got mad and protested the opening of this mine - for 9 months 
· Eventually mine was closed and gibbs lost his job and the hauling contract 
· And he could not get another job after this and alleged it was because of a plan by UMW against him 
· He alleged there were secondary boycotts- unlawful boycott aimed at him
· Gibbs has 3 rights of action - one is federal action (secondary boycott), 2nd = interference with his contract, 3rd = haulage contract? 
· Issue
· Did the district court properly entertain supplemental jurisdiction?
· Holding	
· Yes 
· Reasoning
· Common nucleus of operative facts = some of the facts to prove one claim will used to prove the other claim, they arise from the same event, you would except them to be tried together 
· Here there is a common nucleus of operative facts, the protest is the evidence for all the claims
· Same witnesses and evidence so why would you want 2 trials, you would except these claims to be brought together 
· But then the federal claim get dismissed and only state claims are left
· Court keeps it based on discretion, it would be inefficient to send it back to state court when it has already been started in federal court 

Owen Equipment v. Kroger
· Rule
· Facts
· Kroger was electrocuted while walking next to a steel crane that was too close to wire 
· Kroger filed wrongful death in US district court Nebraska against OOPD
· Federal jurisdiction was based on §1332 (kroger was from iowa and oopd was nebraska)
· Oopd filed complaint against third party (owen owned and operated the crane) 
· Owen is not a defendant, it is a third party 
· OPPD is dismissed on summary judgement and only Owen is left
· Then turns out Owen is from Iowa - so there is no more diversity 
· Issue
· In an action in which federal jurisdiction is based on diversity of citizenship, may the plaintiff assert a claim against a third party defendant when there is no independent basis for federal jurisdiction over that claim?
· Holding
· no
· Reasoning
· When owen was first added it was third party so there was still complete diversity
· there is not complete diversity (even though they were third party), court could still hear the case but they are worried about future people that would use this to evade complete diversity 
· Its not a good faith test, it doesnt matter that kroger believed there was diversity and though Owen was from 

Removal Jurisdiction 
General principles: 

Removal jurisdiction = ability to hear cases that a plaintiff initially files in a state court but which the defendant wishes to remove to federal court 

§1441 Removal of Civil Actions
(a) Action brought in state court of which district court has original jurisdiction can be removed by defendant to federal district court embracing the place where the action is pending (if the entire case could have been brought so is there independent jurisdiction or supplemental over all claims) 
(b) Removal based on diversity 
(2) if original jurisdiction is based on diversity then if one of the defendant’s is from the forum state they cannot remove the case 
(c) joinder of federal law claims and state law claims
(1) If a civil action includes 
(a) A claim arising under federal law (§1331)
(b) A claim not within original or supplemental jurisdiction 
(2) Case be removed and (b) claims severed 
(case is either 1441a or c not both) 

§1446
· How to remove the case
· File a notion of removal 
· All the defendant have to join in the notice or removal or consent to it 
· But we need to know that if you are removing based on diversity then there is one year limit and you still have to satisfy amount in controversy 
· But if the plaintiff isnt seeking damages, then defendant as to prove by preponderance of the evidence that it satisfies amount in controversy
· Once its removed the state court cannot do anything with the case anymore and they have absolutely no jurisdiction 
§1447
· Once removal is perfected (filed notice and gave parties notice and notified the state court) then the case is removed and the district court has complete power 
· The plaintiff can file a motion to remand (within 30 days) if you dont filed within 30 days you waive several objections
· If you objection is that not all defendant consents have to file that objection within 30 days
· But subject matter jurisdiction still does not have a time limit you can object to subject matter at any time 

Ettlin v. Harris 
· Rule: you cant use §1441(c) if you can use §1441(a) 
· Facts
· Ettlin was participating in the occupy movement
· Ettlin couldn't hear police instruction so he left
· As he was leaving a police officer told him to move in the direction of the crowd
· He thought if he went that way he would be arrested so he went the other way 
· At 2am he finally got to his car and left
· 4 of 14 join to file a notice of removal 
· One of the judges specifically says she is not consenting 
· Case gets removed 
· But under 1441a then you need consent from all the defendants 
· So if ettlin files a remand within 30 days it can be remanded is there was a procedural defect in the removal 
· Issue
· Can they move the suit to federal court when there was not unanimity? / were any of ettlin’s claims “not within the original or supplemental jurisdiction of the court?/ did defendants comply with unanimity? 
· Holding
· no
· Reasoning 
· Court will remand a removal action if the removal was procedurally defective and “violation of the unanimity rule” is one defect that could cause remand 
· §1441(c)  is only when some claims dont have supplemental so they will eventually be severed from the other claims but that is not the case here
· With 1441a you need everyone's consent and they dont have it 
· Court says 1441c doesnt work because state and fed claims all come from common nucleus of operative facts so they could have used 1441a
· If 1441a is available then the entire case could have been filed in fed court and you cant use 1441(c) 


After midterm 

JOINDER OF CLAIMS AND PARTIES
Joinder is about adding to the basic litigation unit of one plaintiff, one defendant, and one claim
· Just because a federal rule allows something does not mean that subject matter jurisdiction or personal jurisdiction are satisfied and we will still have to go through subject matter jurisdiction analysis and personal jurisdiction 
 
Rule 18 - Joinder of Claims 
(a) In General - a party asserting a claim, counterclaim, crossclaim, or third party claim may join, as independent or alternative claims, as many claim as it has against an opposing party
· Liberal rule, can bring all claims against opposing party even if unrelated, must still satisfy SMJ, any party inside the case can do it 
· Once a party has made a claim against some other party, he then may make any other claim he wishes against that party

Rule 13 - Counter Claims and Cross Claims 
(a) Compulsory counterclaims (don't file it you lose it) 
(1) In general - a pleading must state as a counterclaim any claim that - at the time of its service - the pleader has against an opposing party if that claim 
(A) Arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim \
(B) unless it would require adding another party over whom the court cannot acquire jurisdiction
(2) exceptions - note 5 after mideast case - 
(A) If when the action was commenced, the claim was subject matter of another pending action
(B) Do we need to know other exception listed in note 5 after mideast case? 
(b) permissive counterclaim - a pleading may state as a counterclaim against an opposing party any claim that is not compulsory 
· Same transaction = will there be a substantial amount of evidentiary overlap? (what other questions to ask yourself for same transaction) - is it logically related? 
· If you do not file the compulsory counterclaim you lose it, its possible for a counterclaim to a counter claim to be compulsory (cross claims are never compulsory) 

Law Offices of Jerris Leonard v. Mideast Systems (application of 13a)
Rule - Rule 13(a) compulsory counterclaim rule - if claim is part of same transaction it is compulsory and must be brought
Facts - Leonard represented Mideast in previous suit against government, Mideast failed to pay leonard and leonard brings suit, Mideast ignores this lawsuit and there is default judgment against mideast, Then mideast files a suit of malpractice against leonard in a different court because the government offered to settle and leonard advised them not to settle but because of this mideast ended up having to pay more money
Issue - Was the malpractice claim a compulsory claim that should have been stated in the Leonard case?
Holding and Reasoning - the malpractice was a compulsory counterclaim and therefore is barred from being brought in the subsequent claim, the malpractice claim is part of the same transaction / there is evidentiary overlap, leonard will have to show that he rendered legal services and MS has to pay for those services, MS will try to show that Leonard did not perform those services adequately and there was malpractice, court also rejects that argument that the claim was not compulsory because rule 13 was never triggered because MS never responded to the complaint

Pace v. Timmerman Ranch (another application of 13a) 
Rule - if you are not a party rule 13 cannot be applied to you (husband was not a party in first case so his claims were not compulsory in that case even though his claims are part of the same transaction) / 13(a) and compulsory counterclaims binds to to bring claims against opposing parties, someone is not a named party in the suit is not an opposing party so claims against them are not compulsory (the other employees were in the case so were not opposing parties so her claims against them were not compulsory and she can bring them in the second suit) -(this case is not asking if they were required parties)     
Facts - there are 2 lawsuits going on here, 1st in 2011 timmerman ranch brought action against pace for stealing and pace filed an answer and counterclaim, then in 2013 pace files different suit alleging timmerman ranch conspired to facilitate pace’s false arrest (but there were more defendants than just timmerman ranch in her claim like other employee’s), pace filed a motion to consolidate the two lawsuits but the judge ultimately does not combine them, timmerranch ranch files a 12b6 claiming pace’s claims in 2013 lawsuit were compulsory counterclaims, the district court dismissed all the claims  
Issue - were pace’s claims compulsory counterclaims? / did court properly apply principle of rule 13(a)? 
Holding and reasoning - some were compulsory and some were not, pace’s lawyer did not go appeal the dismissal of the claims against timmerman (IIED claim) because they were clearly same transaction and no exceptions apply, but she does appeal abuse of process and saying it wasnt mature because she wasnt charged until after the first complaint (even though it is same transaction)  but court did say this was also compulsory - because it was mature at the time of the first suit - because events were about the timmerman reporting her to police and this happened before she filed her answer in the first case, but pace’s husband’s claim was not compulsory because he was not a party to the first action (even though it was same transaction), conspiracy claims against other individuals other than timmerman - those aren't compulsory because those individuals were not party to original suit, only her claims that were against timmerman were compulsory 
*if you want to bring up that someone’s claims were compulsory in first suit you would file 12(b)(6) failure to state a claim*

Note about supplemental jurisdiction counterclaims: 
Tradition approach = if you satisfy common nucleus test then you satisfy same transaction test, this means under this approach permissive counterclaims never get supplemental jurisdiction and would need their own independent basis of jurisdiction 
Emerging approach = same transaction test is more demanding, it is possible to be permissive and still satisfy common nucleus (supplemental jurisdiction) without having satisfied same transaction 
*we need to know both* 

Hart v. Clayton Parker - show difference traditional and emerging approach 
Rule - Federal courts have supplemental jurisdiction over compulsory counterclaims, but permissive counterclaims have to satisfy 1367(a) (they usually wont satisfy this is they are permissive) and if they do not then they need their own independent basis of jurisdiction 
Facts - Plaintiff opened a JCpenney credit card and then could not pay it off, Debt collector was assigned to collect money from her, She files a suit alleging that the defendant engaged in abusive debt collection practices - saying it was in violation of federal fair debt collection act and arizona law (state law was alleging same thing), Then defendant filed counterclaim for seeking the underlying debt - its breach of contract claim for not paying the debts, She has 2 claims one is under the FDCPA and the other is under state law 
Issue - Is there supplement jurisdiction over the debt collector’s counterclaim? 
Holding and reasoning - No there is not supplemental jurisdiction. Ides kind of corrects the opinion here, court here did a test to see if the claim was a compulsory counterclaim but they should have done the §1367(a) common nucleus test, under common nucleus test its not satisfied because the plaintiff's claim is about debt collection practices and debt collector claim is about recovering her debt and breach of contract for failing to pay, there is different evidence here and not same facts, but even if there was common nucleus then court still has to go through 1367(c) and ask should it should exercise discretion and take counterclaim 

Rule 13(g) - cross claims against a co party - 
A pleading may state as a crossclaim any claim by one party against a co party if the claim arises out of the transaction or occurrence that is subject matter of the original action or of a counterclaim, or if the claim relates to any property that is subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the cross claimant for all or part of a claim asserted in the action against the cross claimant 
· Cross claims are never compulsory, same test as 13(a) = same transaction or logical relation 
· If you’re sued along with another defendant, and you have a claim against the other defendant that arises from the same underlying dispute, you may assert it as a ‘‘crossclaim’’ in the same action.
· Ides hypo = your first crossclaim must meet transaction / logical relation test, after the first crossclaim you can use rule 18 to bring any claim against the party and it does not have to be transactionally related 
· You can use crossclaim to indemnify a party that is already in the case 

Rainbow Management Group v. Atlantis Submarines 
Rule - Co parties become opposing parties within the meaning of rule 13a after one party pleads an initial crossclaim against the other (but the Initial cross claim must be a substantive claim and not just claim for contribution and indemnity) 
Facts - There was a boat collision between 3 boats, (case number 1) - An injured person sued Atlantis and RMG, atlantis files cross claim against rmg and third party claim against haydu, cross claim against RMG was 2 counts for breach of contract and contribution, (case 2) RMG then files different suit (for negligence) against atlantis and tries to consolidate but judge denies it 
Issue - was RMG claim in the second suit a compulsory counterclaim in the first case? 
Holding and reasoning - RMG’s claim was a compulsory counterclaim in the first case, when atlantis filed its crossclaim against RMG then RMG and Atlantis became opposing parties, RMG must file a pleading in response to atlantis and in that pleading they must bring compulsory counterclaims - they were in a responsive position because they had to respond to atlantis and a responsive claim is a counterclaim

Rule 20 - Permissive Joinder of Parties 
(a) Person who may join or be joined 
(1) Plaintiffs - persons may join in one action as plaintiffs if: 
(A) They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and 
(B) Any question of law or fact common to all plaintiffs will arise in the action
(2) Defendants - person may be joined as defendant if: 
(A) Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction occurrence, or series of transactions or occurrences; and 
(B) Any question of law or fact common to all defendants will arise in the action 
· Rule 20(a) = permission slip to plaintiff, defendant cannot use 20(a)
· 20(a)(1) = the plaintiff decides whether to sue with one or more co plaintiffs or to go it alone
· 20(a)(2) = plaintiff can add other defendants 
· Series of transaction example - company is involved in fraudulent loan practices, there are 10 different people who were given fraud loans - this isnt same transaction but it is same series 
· The common question of law or fact must be of substantial importance
· Someone brought in as a plaintiff must be voluntary/ they must agree if they are refusing then they must be brought in under rule 19  
· MUST STILL SATISFY PJ and SMJ (must still be complete diversity if §1332 case)
*ides mentions again rule about aggregation money in claims, notes above* 

Exxon Mobil v. Allapattah Services (1367 and rules of aggregation) 
Rule -  (Multiple plaintiffs are permitted to aggregate their claims to meet the jurisdictional amount, if at least one plaintiff meets the amount.)  / where other elements of jurisdiction are present and at least one named plaintiff in the action satisfies the amount in controversy requirement, §1367 authorizes supplemental jurisdiction over the claims of other plaintiffs in the same case or controversy even if those claims are for less than jurisdictional amount
Facts - the court is reviewing two cases with the same issue, 1st case is class action against exxon mobile for overcharging them for gas, plaintiffs brought in under rule 23 but not all satisfy amount in controversy, 2nd case is girl seeking damages for an injury from slicing her hand on a can of tuna, and her family is joined under rule 20, the girls claim satisfies amount in controversy but the parent’s and sister’s does not, 
Issue - can a federal court sitting in diversity exercise supplemental jurisdiction over additional plaintiffs whose claims do not satisfy the amount in controversy? (claims are part of the same case or controversy as plaintiff who do satisfy amount in controversy) / is there a work around the traditional aggregation rule? 
Holding and reasoning - yes, if other elements of jurisdiction are present and at least one named plaintiff satisfies the amount in controversy requirement then §1367 does authorize supplement jurisdiction over claims of other plaintiffs in the same case/ controversy,  starkist case - girls claim has independent basis of jurisdiction but family’s doesn’t, we know its part of common nucleus because it already satisfied rule 20 while is same transaction but then you have to go through 1367(b) but this is not a claim against a person under rule 20 so its fine, for exxon case we already know 1367(a) common nucleus is satisfied, then we go to 1367(b) because its a diversity case and its not claim against defendant brought in under 14,19,20, or 24, and plaintiffs were not brought it in under 19 or 24 because they were brought in under 23 
*dicta that has been followed = if one of the plaintiffs is not diverse from the defendants then you cannot do it, so ok if one plaintiff does not meet amount in controversy but if one plaintiff destroys complete diversity then not ok* 

Rule 13 (h) - Joining Additional Parties - rule 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim - this is essentially putting counterclaim in same position as the plaintiff - if person files counterclaim they can bring in someone who is not in the case as a defendant on that counterclaim (its going to be on rule 20 99% of the time, rule 19 not very relevant) 

Schoot v. United States
Rule - Rule 13h allows you to bring in other defendants on the counterclaim as long as you can still jurisdictional standards  
Facts - Schoot and vorbau were assessed and given a penalty for a failure to truthfully account for and pay taxes, jointly liable for almost $47,194, Neither has paid the money, Vorbau owns this company and Schoot is an employee who just does ministerial work given to him by Vorbau, Schoot makes no business decisions Schoot files claim against US to recover taxes/ interest and for erroneous decision - his claim could be brought under creation test (§1331), At first just schoot and US then US files counterclaim for balance due and vorbau was made party to this action as an additional defendant to government counterclaim
Issue - Can the US add Vorbau as a defendant on their counter claim? Are there issues like improper venue, lack of personal jurisdiction, improper joinder? 
Holding and Reasoning -  yes they can add vorbau as a defendant on their counter claim, there are no personal jurisdiction issues (he had minimum contacts) and no venue issues, joinder was also proper, for this we walk through rule 13(h) which basically means walking through rule 20, first was is same transaction as schoot and it was because in claim against schoot it was events surrounding about not paying taxes and facts surrounding him determining how taxes should be paid and vorbau its exact same activity , then you need to ask if there is a common question of law or fact and US provides list of 10 things so that is enough, then look at if there is subject matter jurisdiction, first see if there is independent basis and it satisfies 1331 because satisfies creation test

Hartford Steam Boiler v. Quantum Chemical 
Rule - court can exercise jurisdiction over a non diverse party brought in as a defendant on counterclaim if they still satisfy jurisdictional standards (here supplemental 1367)   
Facts - a heat exchanger failed at Quantum causing property damage, quantum had 2 insurers (hartford and property), Hartford does not cover damage by explosion only accidents - they say it was an explosion, Property insurers won't cover damages accidents only explosions - and they say it was an accident based on pre existing condition, so both deny his claims, hartford files seeking declaratory judgment that losses were not cover under their policy, quantum doesnt respond and files their own suit against hartford and property, but hartford and property both file motions to dismiss which are granted, then quantum responds to the hartford suit and in the counterclaim they file third party complaint against property (property is from the same state as quantum)  
Issue - Does the court have jurisdiction over quantum’s third party counter claims?
Holding and reasoning - yes the court has jurisdiction, property brought in under rule 13h so we have to go through rule 20, is the same transaction and original claim between hartford v. quantum? Yes because they are both about explosion, same question of law or fact? Yes, then we have to go through SMJ, original claim = 1332 diversity between hartford and quantum, but then between quantum and property through the 13h addition there is not independent because they are not diverse, so we have to do supplemental, already know it satisfies 1367(a) common nucleus because they satisfied same transaction, don't need to go through 1367(b) because that is only for claims made by plaintiffs and quantum is a defendant (if the plaintiff had done this it would have been a trigger because it was joining a defendant under rule 20) 

Steps to go through jurisdictional issue and federal rules: 
1. What is the independent basis of jurisdiction in the original claim that got the case into court? 
2. Was the addition of parties proper? - under one of the rules? Like 20 or 19 or something
3. Then is there independent jurisdiction over counterclaim? (either §1331 or §1332) 
4. If no is there supplemental jurisdiction over? (§1367) 

Rule 14 
(a) When a defending party may bring in a third party 
(1) Timing of the summons and complaint - A defending party may as third party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it (this is basically the definition of indemnity). But the third party plaintiff must, by motion, obtain the court’s leave if it files the third-party complaint more than 14 days after serving its original answer 
· Defendant can also be 3rd party plaintiff but doesnt make them plaintiff for 1367b
(2) Third party defendants claims and defenses - the person served with the summons and third party complaint - the “third party defendant” 
(A) Must assert any defense against the third party plaintiffs claim under rule 12 (or 13?)
(B) Must assert any counterclaim against the third party plaintiff under rule 13(a) and may assert any counterclaim against the third party plaintiff under rule 13(b) or any crossclaim against another third-party defendant under 13(g) 
(C) May assert against the plaintiff any defense that the third party plaintiff has to the plaintiff’s claims - if there is a better argument that defendant has not raised you can raise it because if they lose you lose 
(D) May also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter jurisdiction of the plaintiff’s claim against the third-party plaintiff 
· Rule 14 brings you into the  case so now you can kind of bring anything in 
(3) plaintiff’s claims against a third-party defendant - the plaintiff may assert against the third party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third party plaintiff. Third party defendant must then assert defense under rule 12 or counterclaim under 13(a) and may assert counterclaim under 13(b)  or cross under 13(g) 
· Rule allows for original plaintiff to file claim against 3rd party defendant if it transactionally related, 3rd defendant then must assert compulsory counter claim under 13(a) 
(5) Third party defendant’s claims against a nonparty - a third party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it. 
· 3rd party defendant can also bring another person into the case, this would be another 3rd party defendant, so the 3rd party defendant can also use rule 14 
(b) When Plaintiff May Bring in a Third Party. - when a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so. 
· If plaintiff is subject to a crossclaim then plaintiff can bring in nonparty to indemnify for the crossclaim against it

Notes on rule 14 -3rd party gets full privilege of federal rules, still need to think about SMJ, kroger does not limit 14, kroger doesn't come up until 1367(b) 

Wallkill v. Tectonic -  Rule 14 claim 
Rule - A defendant may not implead a third party under Federal Rule of Civil Procedure 14(a) if the third party is not potentially liable to the defendant → For a third-party claim to be valid, the third-party plaintiff may not claim that the third-party defendant is the only one liable to the plaintiff, and that he himself is not liable at all. The third-party plaintiff’s theory must be one that has the third-party plaintiff’s own liability as a prerequisite for throwing liability on the third-party defendant.
Facts - Wallkill had plans to buy land and build warehouse, Wallkill hired Tectonic to perform geotechnical test on property, Tectonic report said after some work the land would be suitable for development, Wallkill purchased land relying on Tectonic report and negotiated construction project with Poppe, after some months Wallkill learned from Poppe that certain areas were no suitable for development even after Tectonic instructions/ recommendations, Tectonic comes back to property and says unsuitable material was not under property’s original soil but has been placed on top of original soil, Wallkill sues Tectonic alleging breach of duty of performance, express and implied warranties, breach of contract, breach of professional care, Wallkill is NJ and Tectonic is NY, Tectonic uses rule 14 to bring in Poppe saying Poppe is responsible and not them 
Issue - Can Tectonic use rule 14 to bring in  poppe as third party defendants under a theory that poppe is liable to wallkill and that it is poppe’s fault?
Holding and reasoning - Wallkill cannot bring in Poppe as a 3rd party defendant under Rule 14, Rule 14 is used when 3rd party defendant is liable to the 3rd party plaintiff, not the original plaintiff, for all or part of the original plaintiff’s claims against the 3rd party plaintiff (original defendant), Rule 14 is not for bringing in 3rd party defendant to be liable to original plaintiff, saying that I am not liable someone else is liable is a defense but not a rule 14 claim, rule 14 is indemnity claim and not for substantive claims, so Tectonic wasnt filling an indemnity claim against Poppe they were just saying it was their fault which is not a proper rule 14 claim   

** if the 3rd party defendant that was added by defendant under rule 14 files claim against original plaintiff, and original plaintiff has a compulsory counterclaim then if original plaintiff and 3rd party defendant were not diverse it is ok because it's not kroger evasion because the 3rd party defendant initiated the adversarial relationship** (in kroger plaintiff started adversary) 

Guaranteed Systems v. American National Can rule 14 and jurisdiction 
Rule - ides rule =  1367(b) does not say that plaintiffs cant file claims against non diverse parties brought in under rule 14, it says plaintiff cannot file claims against a non diverse party brought in under rule 14 if it violates one of these things (1) complete diversity, (2) amount in controversy and (3) kroger evasion, if it does not violate one of those 3 things they can do it 
Facts - Guaranteed filed in state court against National Can, National removed to federal court because it was diversity case, National answered and filed counterclaim alleging Guarantee had been negligent in performance of construction work, Guarantee answers National’s counter claim and through rule 14 filed 3rd party action against subcontractor, hydrovac, alleging indemnity (they would be liable to all or part of the claim against Guaranteed), original plaintiff is a defending party in regards to the counterclaim and can use rule 14(b) 
Issue - Can the court exercise jurisdiction over the 3rd party claims against hydrovac, when hydrovac is not a diverse party? 
Holding and Reasoning - The court cannot exercise jurisdiction over this claim against hydrovac. Court says this because it is a claim made by the plaintiff that was joined under rule 14 so under 1367(b) is it not allowed because it is not consistent with 1332, Ides says the court is making a fundamental mistake because it is not inconsistent with 1332, there are two steps to show why this is allowed under 1367(b), 1 - because it is not inconsistent with §1332, §1332 requires complete diversity between plaintiff and defendants, but does not include 3rd party defendants and here hydrovac is a 3rd party defendant and not a regular defendant, so they are no violating the complete diversity rule, 2 - you still need to ask if this is kroger evasion and this is not kroger evasion, so it should be allowed   

**3rd party defendant is not a true defendant for complete diversity purposes, but then kroger evasion is a separate category and is expanding complete diversity rule because usually 3rd party doesn't count for complete diversity**
· 1367(b) does not say that plaintiffs cant file claims against non diverse parties brought in under rule 14, it says plaintiff can file claims against a non diverse party brought in under rule 14 if it violates one of these things (1) complete diversity, (2) amount in controversy and (3) kroger evasion 
· Kroger evasion is not saying that any party who files a claim against another party has to be diverse from that party, only saying in some circumstance joinder rules can be used to manipulate our jurisdiction requirements → you have to ask yourself would a party be doing this to evade the jurisdictional requirements of §1332? 

Steps for 1367(b) when a party was joined under rules listed in 1367(b): 
1. Is independent basis of jurisdiction §1332 (diversity jurisdiction)?
2. Was there a claim made by the original plaintiff against a person made a party under rule 14,19, 20, or 24? 
3. Would exercising jurisdiction over that claim be inconsistent with jurisdiction requirements of §1332? 
a. Is there complete diversity? (does not include 3rd parties)
b. Is amount in controversy satisfied?
4. If it is consistent with §1332 the last question is: is it Kroger evasion? 
a. Plaintiff files claim against Defendant, Defendant brings in party under rule 14 (3rd party defendant), Plaintiff files claim against 3rd party defendant and 3rd party defendant and Plaintiff are not diverse   
Intervention 
Rule 24. Intervention 
(a) Intervention of Right - On timely motion, the court must permit anyone to intervene who: (automatically can enter and there is not discretion to court to decide) 
(1) Is given an unconditional right to intervene by a federal statute; or 
(2) Claims an interest relating to property or transaction that is the subject of the action, and is so situated that disposing of the action mau as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest ***24(a)(2) is important and is testable***
(b) Permissive intervention ***(b) is also testable***
(1) In general. On timely motion, the court may permit anyone to intervene who: 
(A) Is given conditional right to intervene by a federal statute; or 
(B) Has a claim or defense that shares with the main action a common question of law or fact. 
(2) By a government officer or agency. - on timely motion, the court may permit a federal or state government officer or agency to intervene if a party’s claim or defense is based on:
(A) A statute or executive order administered by the officer or agency; or 
(B) Any regulation, order, requirement, or agreement issued or made under the statute or executive order
(3) Delay or Prejudice. - In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights. 
(c) A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense which intervention is sought. 
· Motion must state grounds for intervention (either 24a or 24b) and must include pleading, pleading will make it obvious if party intervening wants to be plaintiff or defendant  

· Rule 24 is about party that is not in the case but they want to be in the case because they have a strong interest,
· If you dont intervene you are not boudn by the judgment 

Rule 24 factors: for 24(a)?? 
1. A timely motion
· Under the circumstances, measured from the date you knew your interests were not being adequately represented, timeliness is triggered by when a reasonable person would think their interest are at risk, there is some flexibility
2. An interest relating to the property or transaction that is the subject matter of the action; 
· Not just a curiosity interest, sometimes that sets you apart from the average joe
3. An impairment of that interest without intervention; and 
· There has to be potential you will be hurt by unfavorable ruling - why would the court let you in if there is not potential for you to be hurt 
4. The movant’s interest is not adequately represented by the other parties to the litigation 
· When the party with whom you want to align yourself with has the same interest as you then it is presumed that you are adequately represented, this presumption is even stronger when it is a government entity 
· Usually party resistign intervention has the burden of proof but in A&P the intervenor had the burden of proof to show they are not being adequately represented 
· If they didn’t allow you in when your interests are not being represented then that would violate due process

Great Atlantic & Pacific Tea co. v. Town of East Hampton 
Rule - Intervention should not be granted if an existing party can provide adequate representation of the proposed intervenor’s interests and if intervention would unduly complicate the litigation.
Facts - in 1996 the town adopted and filed a law known as superstore law which restricts establishing large retails stores outside the central business zone, this law would prevent A&P from developing a large superstore on a site in the neighborhood business zone, A&P brought suit against town seeking declaratory judgment that makes the superstore law unconstitutional and invalid, “the group” is an environmental group that wants to preserve the real character and heritage of the area, they helped write the superstore law and get it passed (they have interest in this law), the group wants to intervene and they motioned to intervene under both 24(a) and 24(b), the town has moved to dismiss the complaint pursuant to 12(b)(6) 
Issue - Can the group intervene under 24(a) or 24(b)?  
Holding and Reasoning - The group cannot intervene. Court goes through the rule 24 factors (written above). (1) no issue with the timeliness (2) the underlying action concerns legislation supported by the group, but this is not a legally enforceable interest, but it actually does not have to be a legally enforceable interest (?), (3) the groups interests would be impaired because if the law is found unconstitutional then it will impair their interest of keeping the town rural because A&P will be allowed to build their superstore in the neighborhood zone, (4) court says when party with whom you want to align has same interest then it is presumed they will adequately represent you, the court also looks at the groups answer and memorandum and they are the same as the town’s so it shows they would raise the same arguments/issues  and shows they are adequately represented, the group has the burden of proof of showing they are not adequately represented, the group tries to make an argument that they have a different motive behind their interests but the court says this does not matter, now under 24(b) and under this the intervention may be granted when an applicant’s claim or defense and the main action have a common question of law or fact in common, here the threshold is meet so the court could have let them intervene, but the court says intervention should not be used as a means to inject collateral issues into the existing action and court thinks the intervention would inject collateral issues into the case because the groups makes argument beyond the superstore law, court says if it turns out that they are not being adequately represented then they can intervene later     

Indispensable factors/ Mattel Analysis: 
1. Can the plaintiff get everything they want without the party trying to intervene?
2. Would the party trying to intervene be able bring their claim in the future if they are not made a party to this case? Would they be bound by this judgment? 

Mattel Inc. v. Bryant  - intervenor and jurisdiction (ides says where guaranteed goes wrong this case goes right, rule about indispensable ) 
Rule - If jurisdiction in a federal court is founded on diversity and a non-diverse, non-indispensable defendant intervenes in the case, the court may exercise jurisdiction over such defendant.
Facts - MGA used Bryant’s drawings to make the Bratz doll line, Mattel is saying bryant was working for hire and did not own the drawing and they are suing him because he could not have sold the drawing to MGA, Mattel first filed their complaint against bryant in LA superior court, bryant removed case to federal court but amount in controversy was not satisfied and it was remanded, after discover bryant against removed to federal court and mattel again moved to remand but this time amount in controversy was satisfied, then MGA intervened as a defendant they filed under rule 24 
Issue - Is MGA a dispensable party? / Can they intervene? 
Holding and Reasoning - MGA is not an indispensable party and therefore they do not need to be diverse. MGA has a legally enforceable interest because it might take away their right to sell the Bratz dolls. Bryant does represent MGA interests but MGA is from the same state as Mattel. The court says if MGA had to be in the case in the first place then the lawsuit itself has to be dismissed, so if they are indispensable and they had to be in the case from the beginning then their nondiversity is a problem, but if they are not indispensable then they can be in the case, it is only inconsistent with §1367(b) / §1332 if they are indispensable, looking at factors above (1) Mattel can get everything they want if MGA isnt in the case because they are just suing bryant for damages and (2) if bryant loses MGA is not bound and MGA could file for declaratory relief saying they can sell the bratz dolls, MGA is not indispensable so there is no harm to the plaintiff in their absence so they can be brought in 
*indispensability is only a question with rule 24 in diversity cases, this comes up again in rule 19      

Interpleader
Stake (any type of property ex: house, car, bank account, money, stock)
Stakeholders (person or entity who possess or has authority over the property), and 2 adverse claimants 
Adverse = both claiming ownership or right to possess the stake, either or both are claiming the to own the entire stake, adverse if collectively they are claiming more than 100% 
Strict interpleader - the stakeholder is not an interpleader/ claimant 
Nature interpleader - the stakeholder also is a claimant 

2 stages: 
1. Stakeholders show they are adverse claimants
2. Claimants fit it out 

Statutory interpleader → §1335 
Rule interpleader → Rule 22 

§1335. Interpleader
(a) District court shall have original jurisdiction of any civl action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of value of  $500 or more or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if 
(1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of section 1332 of this title are claiming or may claim to be entitled to such money or property, and if 
(2) Plaintiff has deposited such money or property or has paid the amount of the loan or other value of such instrument into the registry of the court, there to abide the judgment of the court 
· This requires you to deposit the stake with the court
· 2 claimants have to be diverse from each other, called minimal diversity, they don’t have to be diverse from stakeholder, if there are more than 2 claimants only 2 need to be diverse from each other   

§1397. Interpleader - Interpleader action may be brought in the judicial district in which one or more of the claimants reside. - venue for interpleader 

§2361. Process and Procedure - a district court may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding in any state or US court affecting the property, instrument or obligation involved in the interpleader action until further order of the court.
· it can exercise personal jurisdiction over any claimants who can be served in the united states - nationwide service of process - can exercise jurisdiction over anyone who has minimum contacts with the united states - (this is the statue that allows federal courts to enjoin state court proceedings, this allows for first exception of anti injunction act)  
· So dont need to do a minimum contacts test in state where federal court is, just need to make sure they have minimum contacts with the US 
 
Rule 22. Interpleader
(a) Grounds
(1) By a plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:  
(A) The claims of the several claimants, or the titles on which their claims depend, lack of common origin or are adverse and independent rather than identical; or
(B) The plaintiff denies liability in whole or in part to any or all of the claimants. 
(2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.  
(b) Relation to other rules and statues. This rule supplements and does not limit the joinder of parties allowed by rule 20. This is in addition to and does not supersede or limit the remedy provided in §1335, 1397, 2361 
· If independent basis of jurisdiction is §1332 then stakeholder can claimants have to be completely diverse and satisfy amount in controversy 
· Venue is normal §1392 and personal jurisdiction normal minimum contacts test with state
· A person may do this by coming into court on his own initiative, as plaintiff, or by counterclaiming or cross-claiming as defendant in an action already commenced against him. 
Differences between statutory and rule: 
· Diversity needed, personal jurisdiction rules, venue rules
· Rule stakeholder is not required to deposit with court 


Anti injunction act - in general forbids federal courts from enjoining state court proceedings, 3 exceptions
1. Expressly authorized by act of congress (could be §2361 if you entered under §1335) 
2. Where necessary in aid of its jurisdiction
a. If the stake the federal court is trying to rule over disappears then they have no jurisdiction and they need to protect it from other judgments 
3. Where necessary to protect or effectuate judgments  

Geler v. National Westminster Bank USA
Rule - A federal court may enjoin state court proceedings that involve disputed property being concurrently litigated in the federal court pursuant to a Federal Rule of Civil Procedure 22 interpleader action.
Facts - There was a certificate of deposit for $500,000 with bank, there is a dispute about if the account was held only Benjamin Ghitelman or jointly with Susana Ghitelman, Susana took out the money but then put it back and then she died, the money was payable on the depositor’s death to Ida, Israel, and Yacof Geler (the Gelers) (plaintiffs), Gelers filed suit against the bank in a federal court seeking recovery of the funds, counsel for administrator of Susana’s estate said he would intervene in the Geler action, but the administration of the estate filed a separate action against the bank in a state court, the bank responded by filing an interpleader action in the southern district court naming gelers and susana administrator as competing claimants to the certificate of deposit, The Bank sought to enjoin the state court action during the pendency of the federal proceedings. The district court consolidated the actions by the Gelers and the Bank and considered the Bank’s request. 
Issue - Can the federal court enjoin the state court proceedings? 
Holding and Reasoning - Court can enjoin the state court proceeding but it is denying the motion because bank has to apply for a stay of the state court action before it applies for an injunction in the federal court The bank is not a claimant because it is not claiming an interest in the funds so it will not be treated as a claimant in terms of diversity. Bank tries to argue that this is statutory interpleader under §1335, which could mean that it is expressly authorized by congress, but for statutory interpleader both adverse claimants need to be adverse from each other and here there is not diversity between claimants because they are both from israel, here rule 22 is satisfied because you only need diversity between stakeholder and claimants and bank is diverse form both claimants, the anti-injunction act in general forbids federal courts from enjoying state court proceedings, but there are 3 exceptions (1) expressly authorized by congress (could be §2361 if you entered under §1335, but they aren't in under §1335) (2) where necessary in aid of its jurisdiction (3) where necessary to protect or effectuate judgments, although they cant use 1335 the judge can use the second exception to the anti injunction act.
*aliens from different countries are not diverse   

Rule 19. Required Joinder of Parties. 
(a) Persons required to be joined if feasible. 
(1) Required Party. (persons who ought to be in the case) A person who is subject to service of process (subject to personal jurisdiction) and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:  
(A) In that person’s absence, the court cannot accord complete relief among existing parties (what is the plaintiff seeking and can she get that without that party being in the case? / harm to the plaintiff/ this is rarely triggered when plaintiff seeks damages, can be triggered if plaintiff seeks injunction and absent party necessary to do injunction); or 
(B) That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may; (do they have an interest similar to rule 24) 
(i) as a practical matter impair or impede the person’s ability to protect the interest; or (harm to absent party) 
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest (harm to present parties)
(2) Joinder by Court order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff. 
(3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.  
(b) When joinder is not feasible. (if they can't come in can we proceed without them?) If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include: 
(1) The extent to which a judgment  rendered in the person’s absence might prejudice that person or existing parties;  (if plaintiff or defendant or absence will be harmed, same as 19(a))
(2) The extent to which any prejudice prejudice could be lessened or avoided by: (is there something we can do to reshape or redesign the case to lessen the harm, ex: INTERPLEADER, withhold the issuance of a judgment until the absent party has an opportunity to litigate its issues in another court, put cap on amount of the judgment, ask absent party to waive personal jurisdiction, etc) 
(A) Protective provisions in the judgment 
(B) Shaping the relief 
(C) Other measures; 
(3) Whether a judgment rendered in the person's absence would be adequate; and (similar to complete relief in 19(a))  
(4) Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder (what will happen to the plaintiff if the case is dismissed? Can they re file somewhere else?) 
Notes on Rule 19: 
· Start with (a)(1)(A) and if you identity a harm then they are a required party
· After going through (a)(1)(A) - (a)(B)(ii) - and if it is necessary to bring them in, then go back to (a) to see if it is feasible to bring them in → can we exercise personal jurisdiction over them, would they destroy diversity, do they object to venue? Etc. but if they do destroy complete diversity then do mattel analysis because you can still bring them in if they are not indispensable 
· If it is necessary to bring them in but its not feasible then go to (b) - can they proceed without them? - if we cannot proceed without them the case must be dismissed because they are an indispensable party 
 
Inconsistent obligation - two judgements and its physically impossible to do both, ex: one court ordering you to do something and another court demanding you do not do that thing (paying twice is not inconsistent but it is physically possible to do)
Double  obligation - different judgments but still possible to do both ex: payout twice 

Temple v. Synthes Corp
Rule - If the absence of a party does not cause harm to the plaintiff, the defendant, or the absent parties then it is not necessary to join them into the case. 
Facts - Temple got surgery and a screw was implanted in his lower spine, after the surgery the screw broke off inside his back, temple sued the manufacturer in Federal Court, Temple also files administrative proceedings against the doctor and the hospital in state court, when those proceedings are over he files state court suit, manufacturer files a 12(b)(7) motion to dismiss for failure to join necessary parties  
Issue - Ought the doctor and the hospital be joined in this case? 
Holding and Reasoning - No they do not need to be brought into this case. 3 things we have to think about - harm to the plaintiff, harm to the absent party, and harm to the defendant,(A) harm to the plaintiff - without the doctor and the hospital the plaintiff can still get everything he wants from the manufacturer, (B)(i) harm to absent party- the doctor will not be harmed by the case against the manufacturer, (B)(ii) harm to defendant - manufacturer argues that everything was the doctors fault but they can still make this argument without the doctor being in the case, looking at all 3 parts they do not really need the doctor and hospital in the case and no one would be harmed in their absence, nothing in rule 19(a) is triggered so they are no required to come in, lower court had said it would be more efficient to bring them in but rule 19 is not about efficiency its about harm (ides adds it would have been a better idea for the manufacturer to indemnify doctor under rule 14)  

Maldonado - Viñas v. National Western Insurance (19 (a) district court / casebook)  
Rule 
Facts - Carlos submits annuity1, his brother Francisco is named as beneficiary, agent that signed this was not licensed, carlos submits annuinty2, franciscion named as owner, but francisco doesnt sign, Carlos dies, NW pays Francisco benefits, carlos’s widow (plaintiff) sue NW alleging annuitty1 void, annuity2 void, and annuity was from money that was owned jointly and wife did not consent, NW files 12(b)(7) motion to dismiss for failure to join a party, they say Francisco should be joined 
Issue - is Francisco a required party under rule 19? 
Holding and Reasoning - Francisco is not required party. (A) can plaintiff get complete relief without fransisco - yes, (B)(i) would absent party be harmed - no either way the case comes out it would not affect his ability to protect his interest in keeping the money, if the plaintiff’s win in this case francisco does not need to automatically give back the money, NW would need to file a separate lawsuit against him and francisco would not be bound by this judgment, (B)(ii) harm to defendant - this would not lead to inconsistent obligation because NW can pay both plaintiff and francisco, although this would be unfair it is not inconsistent, court raises question if this is double liability, court says it is not because the the causes of action between plaintiff (NW violated puerto rican law) and future cause of action by francisco (NW negligent) are different and different causes of action mean not double liability because you are paying twice but on two different causes of action     

Maldonado-Vinas v. Nation Western Insurance  (19(a) court of appeals / supplement) 
Rule - A person is a required party if there is a substantial risk that an existing party will become subject to double obligations / liability
Facts - same as above
Issue - is Francisco a required party? 
Holding and Reasoning - This court says Francisco is a required party, but it is not feasible to join him because they cannot exercise personal jurisdiction over him, and they remand the case to know if they can proceed in equity and good conscience without him. This court does not agrees on the idea of double liability, this court does think there would be double liability for two reasons, (1) francisco most obvious first defense if NW sued him would be that the policy is not void, if he won on this claim and if plaintiff/widow won in this case, then one court would be saying pay widow because its void and let francisco keep money because its not void and this would be a double liability, (2) they think it was speculative for lower court to say francisco will bring the negligence claim because they think he would be successful, there is no history of a negligence claim like this so he probably would not bring it, bottom line there could be double liability so he is a required party   

Problem 8-21 on page 744 of casebook - used to demonstrate rule 19(b) 
The Keal Company conducted operations in Virginia and Ohio.  Workers in both states were represented by Locals (unions). Keal shut down Ohio facility workers were free to transfer to virginia facility to the extent there was work available. A dispute arose about the seniority of transferring workers. Virginia Local claimed transferring workers should lose their seniority and be placed at the bottom of seniority list. Ohio Local argued they should retain their seniority. Ohio Local instituted grievance proceedings against Keal and Virginia Local before a Joint Union-Management Seniority Committee. Committee found in Ohio Local’s favor and transferring workers should keep seniority. Virgina Local then sued in Virginia federal court under federal labor relations act and sought an order vacating the committee decision and ordering Keal to place Ohio workers at the bottom of seniority list. Ohio Local was not names in suit because federal court because it could not be served in Virginia. Keal moved to dismiss under rule 12(b)(7) on ground Ohio local was required party whose joinder is not feasible. 
1. How should the court rule?
2. Is Ohio Local required party under rule 19(a)?	
a. (a)(1)(A) harm to plaintiff / can plaintiff get complete relief? - plaintiffs are seeking an (1) order vacating committee decision and (2) order to place workers at bottom of seniority list, plaintiff dont need Ohio Local to be in case to get this and they can get what they want without them 
b. (a)(1)(B)(i) harm to the absent party? - yes because Keal would be force to remove their seniority, Ohio Local has interest in preserving committee decision and would harmed if it was overturned
c. (a)(1)(B)(ii) harm to the defendant? - there is a possibility of inconsistent obligations, if Ohio Local is not a party to his case then they are not bound, if there is ruling to overturn committee decision then Ohio Local can bring a future action to retain seniority and if that court ruled in favor of Ohio Local then Keal would have inconsistent obligation, 
3. If yes, is joinder feasible? 
a. Subject matter jurisdiction would still be fine because it is not a diversity case, venue is proper because substantial events happened in Virginia, everyone agreed that they cannot be served in Virginia and there is not personal jurisdiction, but there is a good argument that court can exercise personal jurisdiction over them because they got a judgment / order from a committee that is targeting virginia so like calder they have directed their actions toward virginia but the problem says they cannot be served in virginia and no personal jurisdiction
4. If joinder is not feasible, should the action in equity and good conscience be dismissed based on balancing of the relevant rule 19(b) factors?   
a. (b)(1) this is going through same harms that we talked about in 19(a) 
b. (b)(2) key part could you lessen or eliminate injury in any way where you would be able to move forward without them? - is there an alternate remedy? - we could ask Ohio Local to waiver personal jurisdiction and enter the case, but if they decline we must dismiss the case and then we more to (b)(4) 
c. (b)(4) plaintiff would still have a remedy because they can re file the case in Ohio and there would be personal jurisdiction over Keal and Ohio Local 

Problem 8-22 page 744
LTG, NY partnership, sued Comfed Bank, a Masschuesetts bank, in Mass federal court, seeking return of funds that comfed holds in escrow. Comfed has moved to dismiss under 12(b)(7), claim NHC, and NY corporation, is claiming the same funds and is a required party whose joinder is not feasible and without them they cannot proceed. How should court rule? 
· 19(a)(1)(A) - can plaintiff get complete relief without absent party? - yes because LTG can get Comfed to pay without NHC being there
· 19(a)(1)(B)(i) harm to absent party - would their interest be impaired? - no because they would no be bound by this judgment and they sue Comfed for the money, no harm to absent party 
· 19(a)(1)(B)(ii) harm to defendant - they might have to pay twice, this example of double obligation/ liability, so there is harm to defendant and NHC should be brought in 
· 19(a) is it feasible to bring in Comfed? - they probably would come in as defendants because they are adverse to LTG and they would ruin complete diversity so it would undermine subject matter jurisdiction because we are in federal court based on diversity. 
· 19(b) can they proceed without the absent party? Is this something we can design the case to less or eliminate their harm? - Bank can interplead NHC, NHC and LTG are adverse claimants and bank is stakeholder, Bank can file a counterclaim using rule 13(h) to join NHC as interpleader, there is jurisdiction over this counterclaim and interpleader because comfed and NHC are diverse   
· Technically we could have also brought them in under 19a because even though NHC destroyed complete diversity as a defendant you need to do Mattel analysis to determine if they are indispensable, and if they are not indispensable NHC can come in as defendant even if they are not diverse from the plaintiff but cleanest way to do this is just file interpleader from the beginning 

***here we did problem (8-24 on page 745) reviewing all federal rules, rewatch 2/10 class and notes and insert here***

 ERIE DOCTRINE
Supremacy clause - federal law is the supreme law of the land, if federal law and state conflict federal law trumps state law

Erie is about potential conflict between federal procedural law and state substantive law
→ with a state law claim filed in federal court under diversity, the federal court will apply state substantive law and federal procedural law 
→ sometimes federal procedural law can affect/change the state substantive and this is the conflict and where erie comes in  

Substantive law = law pertains to laws that regulate your regular life and the focus is not on litigation (tort law, contract law, property law, civil rights law, etc.)
Procedural law = manner or means of processing a claim / means and manner substantive law can be enforced, focus is on litigation 
 
4 types of procedural law: 
1. Federal Procedural Statutes = ex: §1367
2. Formal Procedural Rules = ex: Rule 18
3. Judge made principles = doctrine of forum non conveniens 
4. Constitutional procedural law = personal jurisdiction, right to notice and opportunity to be heard

Erie Railroad v. Tompkins 
Rule - If the federal court is sitting in diversity the court should apply federal procedural law and state substantive law to the state claims (unless the federal procedural conflicts with the state substantive law then go through tracks)  
Facts - Tompkins, who is a citizen of pennsylvania was injured while walking on a footpath next to train tracks, A train passed by him and something that looked like a door projecting from the cars hit him, Tompkins brought an action in the federal court for the southern new york, there were issues about whether law of trespass was state or “general” (this only mattered under old doctrine), Erie argued it should be decided under state law which would mean Tompkins was considered trespasser but trial court used “general law” which had required regular duty owed to Tompkins rather than a lesser duty that would be owed to a trespasser (what erie wanted)   
Issue - Should the old doctrine be overturned? (the original issue was if trespass law was state or general) 
Holding and reasoning - The court rules that the old doctrine is unconstitutional because federal courts cannot create state law and that was what was essentially happening under old doctrine. Courts rules that with diversity cases in federal court the federal court should apply state substantive law to the state claims.   

“The Framework” for Erie: 
1. identify the issue over which is there a potential conflict between state substantive law and federal procedural law
2. Is the federal standard sufficiently broad to control the issue? Does the federal standard apply? - if yes then there is a real conflict and the only question left is is the federal law valid
3. Is the federal law valid? (here is where it gets into the 3 tracks) 
a. Track 1 federal statutes= is the federal law valid? Is it arguably classifiable as procedural? Is it about the manner, means and method of decision making, does it regulate litigation or regular life? How does the law function within the system and what does it do? All these help to identify if its procedural and how its procedural
b. Track 2 federal rules= is the federal law valid / arguably procedural? (as above) + does it abridge enlarge or modify the state substantive right? The question is not does it affect the state substantive right but does it abridge, enlarge or modify. 3 ways it can abridge enlarge or modify
1.  Changes and elements eliminates an elements (literally altering a substantive right), 
2. Enlarges or shortens the statute of limitations, and 
3. Significantly affects the available remedies (like lowering or increasing the amount of damages)  
c. Track 3 judge made law= is the federal law valid / arguably procedural? (as above) + Is it “outcome determinative” at the forum shopping stage?  - would a plaintiff choose the federal court over the state court to gain a substantive advantage that would be unable in the state court. at the forum shopping stage would there be a distinct substantive advantage in the federal court?  Are elements of the claim changed, are remedies altered, is there alteration of the time frame within which the suit may be brought? (ides says this is similar to abridge, enlarge, or modify from track 2) does the federal law change the state substantive right?


Stewart Organization, Inc v. Ricoh Corp. (track 1) 
Rule - A federal court sitting in diversity should apply federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause. 
Facts - Alabama corporation agreed to market copier products for a manufacturer that is a new york corporation, The contract had a forum selection clause that says a dispute arising out of the contract should be brought in a court in manhattan (there was also choice of law clause) - it said it must be brought in manhattan - the choice of law waives venue and personal jurisdiction in NY - its an exclusive forum selection clause, Petitioner (stewart) brought suit in district court in Alabama (venue was established because it was where substantial events giving rise to the claim)  and defendant ricoh moved to have the case transferred to district court in new york (under 1404a) - district denies the motion to transfer because alabama policy against forum selection clauses, A forum selection clause does not make statutory proper venue improper so it was would a transfer under 1404a, the district court did not allow the transfer
Issue - Should the district court have followed the federal standard or alabama law? 
Holding and Reasoning - the court should apply the federal procedural law. (1) is federal law (1404a) sufficiently broad to control the issue?  - 1404a allows courts to adjudicate motions to transfer on case by case basis by looking at convenience and fairness (gilbert factors), flexible analysis prescribed by congress emcompasses parties venue preferences (2) is the statute a valid exercise of congress’s authority under the constitution?  Is the statute rationally procedural? - 1404a is about where a case should be brought, it defines the appropriate place for the lawsuit so it regulates the litigation and is procedural and therefore is valid. So the court should apply the federal law. 

Hanna v. plumber (track 2) 
Rule - If a plaintiff serves a defendant properly under the federal rules, the plaintiff can proceed with a state-law claim that requires a different method of service for establishing liability. 
Facts - Plaintiff, citizen of ohio,  filed in Massachusetts claiming damages from car accident that happened in south carolina, Plaintiff alleged defendant, who was a citizen of massachusetts,  accident was caused by negligence, Service was made by leaving copies of summons with defendants wife at this residence - this is allowed under federal rules but under mass law executor must be served within one year of executors appointment and with in hand service, Defendant filed motion to dismiss because wasnt within on year and wasnt in hand, district court granted defendants motion of summary judgment saying it violates erie  
Issue - in a case where the federal court is sitting in diversity should service of process be made in the manner prescribed by state law or that set forth in rule 4 of the federal rules of civil procedure? 
Holding and reasoning - Court will apply the federal rules. First - we need to identify the issue, which is was service of process done properly. And there is a potential conflict between federal and state law because one says abode and other says only in hand. (2) is federal rule sufficiently broad to control the issue? - yes because the federal rules expressly say the plaintiff’s method was a method that is available to use. Because it is sufficiently broad there is a real conflict. (3) is the federal rule valid? Is it rationally classifiable as procedural? Yes because it provides notice of pending cases which is about regulating litigation so its arguably procedural. (4) does it abridge, enlarge or modify a substantive right? Does it add an element to the claim? Does it alter the time frame in which the case can be filed? - no it does not add an element to the negligence claim, and it does not alter the time frame, the state rule was service had to be effective within the year but the statute hadnt run when the case was filed, it does affect the right that the defendant had a right to in hand service within a year but this is not a substantive right this is a procedural right so it doesnt matter. 

Guaranty Trust Co. v. York (international shoe of track 3) 
Rule - A federal court, exercising jurisdiction based strictly on diversity of citizenship, must abide by any state legal rule that would be outcome determinative if held in state court.
Facts - York filed diversity suit claim breach of fiduciary duty - Diversity and amount in controversy is satisfied, She claims guaranty was trustee of notes and and they breached trust by negotiating to devalue the notes, District court dismissed on motion for summary judgment because of the statute of limitations, Court of appeals reversed and said fed court was not bound by state statute of limitations and they can rely on doctrine of laches, Court says it doesnt matter that if they are seeking remedy at law or in equity - erie will apply
Issue -  Should the federal court continue with the case when the state statute of limitations does not allow the case but the doctrine of laches would let the case proceed?
Holding and Reasoning  - the court should have applied the state statute of limitations. Going through our steps (1) identify conflict - between state statute of limitation and the federal doctrine of laches. (2) is the federal law sufficiently broad to control? - yes ides says it clearly sufficient (3) is the doctrine of laches valid? - is it arguable procedural? - yes it is arguably procedural but you also have to look at how it functions here, we have to look at if it is outcome determinative, and here it is because using the doctrine of laches or state statute has 100% effect if plaintiff can recover, plaintiff has opportunity to recover under federal law and no opportunity under state law, (this test is not just does it affect the outcome but does it substantially affect) 

Hanna v. Plumber (part II) 
Rule - if there is a distinct substantive advantage at the forum shopping stage and federal standard is outcome determinative and is a violation of the reserved powers doctrine, the state rather than federal law should be applied.  
Facts - same facts as above, there is an issue between state and federal service of process standards, this part is dicta from the Hanna case but it has been followed, this part gives the approach if Hanna had been a track 3 case and explains how track 3 should operate, 
Issue - if Hanna had been a track 3 case should the court apply federal or state service of process standard? 
Holding and Reasoning - the court discusses the outcome determinative test, the court looks at the beginning of the lawsuit and looks if there would be some substantial advantage in the federal court (that would lead to forum shopping), the question to ask is at the forum shopping stage would there be a distinct substantive advantage in the federal court, if there is then it would be a violation of the reserved power doctrine, in this case making it slightly easier for someone to be served is not a substantive advantage, it must be a substantive advantage like changing an element for altering the remedy

Gasperini v. Center for Humanities, Inc. 
Rule - if applying the federal standard would lead to a distinct substantive advantage that is outcome effective (?) at forum shopping stage the court should apply the state standard  
Facts - Gasperini was a journalist, and he took some pics in central america, he agreed to supply them to center, center said they would return transparencies but they lost them, Gasperini sued and center conceded on issue of liability but issue of damages went to jury trial, jury award 450,000 (which was 1,500 for each pic), center said it was excessive, court of appeals vacated and used state law which said damages cannot deviate materially from reasonable compensation and they change award to 100,000 and gasperini appeals 
Issue - should the court apply NY state standard of “materially deviate” or federal “shocks the conscious”?
Holding and Reasoning - The district court should apply the state standard. The NY standard is more scruntizing on jury awards and makes it easier for the judge to reduce the award. With the NY standard the judge has to look at similar situations and see if award is similar. Going through our steps (1) identify the issue over whether there is potential conflict? - if the jury verdict is excessive and which standard to use to determine this, (2) is the federal standard sufficiently broad to control the issue? - yes because its designed to answer the question of whether the jury verdict is excessive, so the potential conflict is a real conflict, (3) is the federal law valid? - ask what track? -  seventh amendment allows the court of appeals to review the district court review of excessiveness, there is not statute that allows this but is there a federal rule? Rule 59 allows court to examine excessiveness of verdict, but is the shocks the conscious standard an interpretation of rule 59 (interpretations of a rule are the rule so if it is interpretation then its comes from federal rule and is track 2), ultimately this is track 3 because although the rule allows us to review the excessiveness of the verdict the standard of shock the conscious is from common law and not from the rule, so is the shock the conscious standard arguably procedural? - yes because it is the method, manner, or means to know if the verdict is fair and consistent with legal standards, is it outcome determinative at the forum shopping stage? - if both court doors are open the federal court door will seem a little more desirable because the judge has less of an opportunity to reduce the verdict, its not york but its not hanna, its a distinct substantive advantage because more likely to get larger verdict but judge did not say it outcome determinative but its outcome effective at forum shopping stage, at forum shopping you would choose federal because you wouldn't want the judge to reduce it    


SUMMARY JUDGMENT 
Allegation = assertion of a fact, not establishing that a fact is true but assertion of a claim (find allegation in the pleadings)
Pleadings = allegations leading to the statement of a claim or cause of action 
12(b)(6) = even if statements are true then there is still not a claim/there is still something  missing 

Difference between 12(b)(6) and summary judgment - sumj is more about evidentiary sufficiency and if there is enough evidence to prove the allegations/ enough to establish the allegations as true 
· This is after discovery and exchange of information 
· One side can file motion for summary judgment if she thinks other side does not have enough evidence to prove their claim 

Burden of persuasion at trial: 
· Typically plaintiff has burden with respect to elements of their claim 
· But defendant has burden to prove defenses she raises

3 levels of burden: 
· Beyond a reasonable doubt = plays no role in civil litigation 
· Clear and convincing evidence 
· Preponderance of the evidence = more probable than not 

Rule 56 - Summary judgment 
(a) Motion for summary judgment or partial summary judgment. Party may move for sumj, identifying each claim or defense - or part of claim or defense - on which sumj is sought. The court shall grant sumj if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. 
· How do you define genuine dispute? - one over which reasonable minds can differ therefore a reasonable juror could decide either way 
· Material fact - fact that is relevant in the claim or defense, it will play a role in whether the claim stands, relevant in resolving the claim or defense, usually an element of the claim or defense 
· Entitled to judgment as a matter of law = juror could not rule otherwise 
(b) Time to file. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for sumj at any time until 30 days after the close of discovery. 
· Ides says in reality the judge will tell you when you can file it 
(c) Procedures 
(1) Supporting factual positions. A party asserting that fact cannot be or is genuinely disputed must support assertion by: 
(A) Citing to particular parts of materials in the record, (the affirmative way) 
(B) Showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact (the negative way) 
(2) Objection that a fact is not supported by admissible evidence. Party may object that the material cited cannot be presented in a form that would be admissible evidence. (the document does not have to be admissible but it has to be reducible as admissible) 
(3) Materials not cited. Court need consider only the cited materials, but it may consider other materials in the record. 
(4) Affidavits or declarations. Affidavit or declaration used to support must be made on personal knowledge, set out facts that would be admissible evidence (saw something yourself, cant be something you heard from someone and they are the ones who saw it) 
(d) When facts are unavailable to the nonmovant. If a nonmovant shows that for specified reasons it cannot present facts to oppose the sumj motion the court can: (1) defer considering the motion, (2) allow time to obtain affidavits or (3) issue another appropriate order (grant sumj?)  
(e) Failing …?
(f) Judgment independent of the motion. After giving notice and reasonable time to respond, the court may: (1) grant sumj for nonmovant, (2) grant motion on grounds not raised by party, or (3) consider sumj on its own after identifying for the parties material facts that may not be genuinely in dispute (if court wants to bring up sumj on its own it needs to give notice)  
(g) Failing to grant all the requested relief. Court can grant partial sumj, ex: on one material fact or item of damages 

The approach of summary judgment: 
1. Identify the moving party 
2. Identify the issue which the moving party seeks sumj - what grounds are they challenging a claim or part of a claim? 
3. Does the moving party have the burden of proof at trial? and what is the standard of proof 
4. Has the moving party met their burden of production on sumj? (burden of production = evidence that if left unrebutted by other party would mean a jury could not rule against them, they come forward with information that clearly establishes that there is no factual dispute regarding the matter upon which summary judgment is sought) 
a. If moving party does not have the burden of persuasion at trial then he has 2 options 
i. Show affirmative evidence that it is not rebutted would require a jury to rule in their favor, or 
ii. The other side lacks evidence to prove an essential element of the claim → the moving party must do more than merely state in a conclusory fashion that there is no evidence for an essential element of the other party’s claim. The moving party must review all affidavits, depositions, and other parts of the record, and must explain to the court in some detail why these materials fail to establish the existence of an element that the non-movant will be required to prove.
b. If moving party is party with burden of persuasion they only have option of affirmative 
5. If they have met their burden of production then the burden shifts - the nonmoving party has the opportunity to show that there is a genuine dispute as to a material fact (dispute over which reasonable minds can differ) 
· At this stage the party opposing cannot just restate things in their pleading they have to  point to specific places in the record (such as depositions, documents, admissions, etc.) showing that the fact in question is disputed, or else demonstrate that the movant won’t be able to produce admissible evidence to establish the fact.
*if both parties file motion for sumj you would have analyze them separately

Anderson v. Liberty Lobby, Inc. 
Rule - In deciding a motion for summary judgment, the court should consider the substantive evidentiary standard of proof that would apply at a trial on the merits.
Facts - Carto is founder of LL, investigator published 3 articles calling him a neonazi, anti semitic, racist etc, carto filed libel action claiming the statements were false and derogatory and say it is defamatory = will hurt his reputation, this is a claim under state law, defendants move for sumj the trail court granted the motion, court of appeals said that clear and convincing evidence standard does not need to be applied at the sumj stage 
Issue - whether clear and convincing evidence requirement must be considered by a court ruling on a motion for sumj under rule 56? 
Holding and Reasoning - the clear and convincing evidence standard fos need to be considered at sumj stage. We need to do same thing that we did in pleadings, break down claim to elements and if if all or some elements have evidentiary support, in this case there is a twist because he is public figure so 1st amendment poses limitation on state libel law, claim = defendant made a false or defamatory statement and a necessary element is that the defendant acted with actual malice, actual malice element must be proved with clear and convincing evidence (higher burden than usual), going through our steps (1) anderson/ defendant is moving party (2) moving party does not have the burden of persuasion at trial, so because moving party does not have persuasion he can either show affirmative evidence if not rebutted would require a jury to rule in their favor or he can show that carto lacks evidence to show actual malice, anderson does not have burden of persuasion at trial but has burden of production at sumj stage, defendant presents evidence that he got his information for reputable sources and he did not believe that what he wrote was false, burden shifts to LL and LL tries to say the source is known to be unreliable, but here is where the clear and convincing standard plays a role, even though LL did produce some evidence it was not clear and convincing and we have to apply this standard because that is what jury would apply     

Celotex v. Catrett
Rule - document/ proof does not need to be admissible evidence at sumj stage but it must be reducible to admissible evidence. Rule 56(c)(2)  
Facts - plaintiff alleges her husband died because of his exposure to products containing asbestos manufacturer or distributed by 15 companies, celotex is included in those companies, defendant files motion for sumj and says no witness to say he was exposed to their product, 
Issue - is there a genuine issue of material fact? 
Holding and reasoning - the court remands the case, but lower court utlimately rules there is a genuine issue and does not grant the sumj,  (1) moving party is celotex (2) celotex says husband was not exposed to celotex product (3) celotex does not have burden of proof (4) has celotex met burden of production? - they did not give affirmative evidence they say that plaintiff lacks evidence and cannot prove celotex product were proximate cause, but you cant just say it you have to show it, they showed it just asking certain questions during discovery about her having witnesses to say that husband was exposed and she said she didn't have witnesses so they point to this record (5) burden shifts - there is presumption there is not genuine issue of material fact, but plaintiff responds by bringing 3 documents that describe celotex products as something he was exposed to but celotex says these documents are not admissible in court but the letter itself it no admissible but the guy who wrote the letter can testify and his testimony is admissible so plaintiff does meet her burden of production and after remand the lower court says she met her burden of production   

*review problem 10-4 on page 924, notes from the problem are in class on 3/15
*credibility can be genuine issue of material fact 

Goldstein v. Fidelity (sua sponte) 
Rule - A court may award summary judgment, sua sponte, to a nonmoving party if that party’s entitlement to judgment is clear and the losing party was on notice that an adverse decision was possible.
Facts - gold had ten properties and mesirow was handling renewal of coverage, mesirow asked fidelity if they could reduce sprinkler rate because gold was restoring sprinklers, the money paid for the insurance was sent oct 5, money not received until oct 10, coverage was supposed to start sept 10 but not actually issued until oct 29, during this period gold was coverage by binder under mesirow, binder waived fidelity’s provision that gold needed working sprinkler system, on oct 5 there was fire and because of the waiver in the binder gold was not required to have sprinklers, in nov fidelity gave gold 20,000 (but they didnt advance more because they were suspicious about arson) but they advanced other 10,000 in march, then paid total of 700,000 but there was a holdback because fidelity could holdback until gold repaired sprinklers, then in april there was another fire and its undisputed sprinkler sys was not working, and at this time they were not under binder so the sprinkler provision was in effect, gold filed insurance claim but fidelity denied it because they did not have necessary safeguard, gold filed motion for sumj and fidelity did not file motion for sumj, but court granted sumj sua sponte in favor of fidelity   
Issue - can district court enter sumj on its own motion? / should the district court have granted sumj to fidelity (court will review de novo)?
Holding and Reasoning -  yes the district court can enter its own grant for sumj, and ruling on sumj affirmed, there were 4 counts, (1) fidelity estopped from enforcing safeguards (2) fidelity breached terms of contract by denying claim for second fire (3) breached by not paying holdback (4) gold should get attorneys fees, for the first issue → the party against whom sumj is being considered must be on notice but court says because gold filed the  motion it should have been on notice that sumj was being considered for both sides (ides says nowadays they would need more explicit notice than this), going through our steps (1) gold is moving party (2) they seek sumj on issue of estoppel, breach of contract, fidelity acted unreasonably and burden is preponderance of evidence (3) gold has burden of persuasion (4) did they meet burden of production? - estoppel they need to show they were mislead and the court says no issue but in fidelity’s favor because the contract was so clear that they did need sprinklers, for failing to advance money to repair gold had respsonsibility to put in sprinklers and it was no dependent on fidelity giving money first, for holdback contract cleary said they did not have to give money back until sprinklers were repaired so there was no genuine dispute there 

DEFAULT JUDGMENTS / DISMISSALS 
Default = when a party who has been served fails to respond (respond as in filing an answer or motion in response) 
· Once you have been served you have 21 days to respond with answer or motion
· Rule 55(a) Then clerk enters default and this cuts off the defendant's right to respond (defendant can still contest to the amount of damages) 
Default judgment = Rule 55(b) after the clerk entered default then default judgment can be entered, its a final resolution of the claim and it has the power as a judgment after trial 
· Under Rule 55(b)(2) - if the defendant “appeared” then they will get 7 notice of the hearing for default judgment but in the hearing they cannot challenge the question of liability but can participate in damages 
· Under Rule 55(c) - once default (before default judgment) is entered the defendant can ask judgment to set aside default for good cause rule 55(c) refers to 60(b) - challenging default is easy on the defaulting party - court generally have a policy where they would rather go to the merits so its pretty easy to get over this - 
· RUle 60(b) - grounds for relief from a final judgment - 
1. misake , inadvertence, surprise, or excusable neglect
2. Newly discovered evidence that, with reasonable diligence, could not have been discovered in the time to move for a trial under Rule 59(b) 
3. Fraud
4. The judgment is void (there was not personal jurisdiction) 
5. The judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; applying it prospectively no longer equitable 
6. Any other reason that justifies relief 

3 steps for default judgment → 1- entry of default 2 -entry of default judgment 3- enforcement of judgment, at each step there is a way for the default to challenge

*if you do not respond/answer the complaint you waive your right to object to venue 


Rogers v. Hartford life 
Rule - for rule 55 appeared means defendant actions made a clear  indication to plaintiff that the defendant intends to pursue a defense, the actions must be post filing of complaint. (also some things in here that help know what is excusable neglect).   
Facts - Rogers is former employee of entergy, he seeks long term disability benefits form Plan, hartford sinsured the long term disability portion of Plan and Hartford denied the benefits, rogers filed a complaint in federal court against plan and hartford, rogers served plan by sending copy by certified mail to plans’ administrator in New Orleans (in accordance with mississippi statute) rogers served hartford by asking hartford’s agent to execute a waiver of service of process and she complied, neither hartford or plan answered roger’s complaint, rogers requested the clerk file an entry of default, then after a hearing the judge entered default judgment for a specific amount to Rogers, a month later hartford and plan became aware of the default judgment and moved to set aside the judgment, district court denied motion to set aside   
Issue - did the district court abuse their discretion when denying motion to set aside summary judgment? 
Holding and Reasoning - District court did not abuse discretion. Hartford tried to argue that they should have received notice of the hearing because they “appeared,” hartford argued accepting the waiver of service of process was appearing, under rule 55(b)(2) appearing means defendants made actions that give the plaintiff a clear indication that the defendant intends to pursue a defense, usually in includes something affirmative after the filing of the claim (could be as simple as your attorney calling the other attorney and saying you will fight this) accepting the service of process does not count and denying benefits doesnt count because it wasnt post filing, hartford also tries to use a rule 60(b) reason to set aside verdict - excusable neglect, the agent who waived service sent the copy of the complaint but it was lost by the mail carrier so hartford never received it, court says this is not an excuse and Hartford should have followed up, plan tries to argue to set it aside based on rule 60(b)(4) its void because plaintiff did not effect proper service, the state rule said you can only serve someone out of the state by mail, plan is out of state but their agent is in state, the court had to make an “eerie guess” but ultimately said it was fine, plan also argues excusable neglect, plan says they mistook the papers and an internal claim and court said this was careless and doesnt help them     

Rule 41 Dismissal of Actions 
(a) Voluntary dismissal 
(1) By the plaintiff
(A) Without a court order by
(i) notice of dismissal before the opposing party serves either an answer or motion for summary judgment; or (this would be dismissal without prejudice) 
(ii) a stipulation of dismissal signed by all parties who have appeared (this would also be dismissal without prejudice unless the notice says otherwise) 
(2) By court Order - If the defendant has responded then the plaintiff can still dismiss but required approval from court and is also without prejudice unless otherwise stated 
(b) Involuntary dismissal; effect - if the plaintiff fails to prosecute or comply with any of these rules or a court order,  a defendant may move to dismiss the action or claim against it. Unless the dismissal states otherwise a dismissal under this subdivision and any dismissal under this rule - except one for lack of jurisdiction, improper venue, or failure to join a party under rule 19 - operates as an adjudication on the merits  
· There are 6 factors to determine if the case should be dismissed for failure to prosecute 
1. Whether the failure was due to the party’s willfulness bad faith, or fault; 
2. The extent to which the failure prejudiced the opposing party
3. The length of time in which the plaintiff took no action in the case; 
4. Whether adequate warning was given that such a failure could lead to dismissal; 
5. Whether dismissal is necessary to deter future misconduct; and 
6. Whether less drastic sanction are appropriate 

MOTION FOR JUDGMENT AS A MATTER OF LAW
Complete litigation line: 
complaint/service → answer/12b motions → discovery → summary judgment → trial → final judgment → appeal 

Rule 50 - applies only to jury trial 
(a) Judgment as a Matter of Law
(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may (the same standard as sumj in rule 56) 
(A) Resolve the issue against the party, and 
(B) Grant a motion for judgment as a matter of law against the party on a claim or defense, that under the controlling law, can be maintained or defeated only with a favorable finding on that issue -  if the issue is dispositive = brings about the settlement of the claim or defense,  and without that issue the plaintiff cannot prevail then the entire claim would go to the defendant (parties could be other way around)
(2) Motion. Is about when you can file this  
(b) - renewing  
· The first time you can file this is after the plaintiff presents evidence (at the close of the plaintiff's case), but only defendant can file this motion at this time (because plaintiff has to wait until the defendant has been heard/presented their evidence) 
· At the close of the defendant’s case the plaintiff can file this motion 
· You can do it before the issue goes to the jury but you can renew it after the jury 
· If you dont raise this before it goes to jury you cannot “renew” it after 

Honaker v. Smith 
Rule - Judgment as a matter of law should be granted if a jury could not reasonably decide otherwise.
Facts - Honaker owned a house that would occasionally stay in overnight, he was remodeling the inside and house was in poor condition, there was a weird relationship between him and mayor and city council and they did not like his house/property because it was really messy, Honaker’s house catches on fire, fire department comes quickly and with many workers, the mayor who was also the fire chief was there, he determined the structure was already too damaged and that firefighters should not go inside, tankersly was a fire investigator and he was there he says he believe that was right call, tankersly also determined that the fire was set intentionally, Honaker files some 1983 claims against smith and saying he was working in official capacity and was liable for setting the fire and failing to properly extinguish, also liable under state law for IIED,  at close of evidence smith files rule 50 motion, court granted IIED motion but alloed 1983 to go to jury, jury returned verdict for honaker on count 1, smith renews  motion saying no evidence he set fire and even if he did he would not have been acting under the color of the law, honaker evidence was mostly animosity, district court grants motion for judgment as a matter of law for 1983 claims for setting fire he was not acting under color of law even if he did it and for extinguishing he was acting under color of law but expert said he acted reasonable, and honaker appeals    
Issue - was there legally sufficient evidence from which the jury could reasonably derive its verdict?  
Holding and Reasoning -   court affirms the motion for judgment as matter of law for both 1983 claims. The court affirms on part that smith was no acting under color of state law but court does not affirm that smith did not set the fire (important for IIED claim), for extinguishing fire: the record does not contain a legally sufficient amount of evidence from which a jury could reasonably have inferred that smith and the firefighters did anything less than their best, tankersley said they did enough, for IIED: court reverse the district court grant, court breaks IIED down to elements, if smith did set the fire it would be extreme and outrageous conduct (they would obviously need to conclude that smith actually set the fire), the servrite of the emotional harm does not mean that honaker needed to seek medical treatment for his emotional distress, you can infer severite from how extreme the conduct is  

*for a problem on this rule - break the claim down to its elements, look at evidence, and decide if a reasonable jury could come to that conclusion on the claim (no reasonable jury standard) 

Standards for rule 50 from Tesser case (below): judgment as a matter of law is only appropriate when 
(1) there is such a complete absence of evidence supporting the verdict that the jury’s findings could only have been the result of sheer surmise and conjecture or 
(2) there is such an overwhelming amount of evidence in favor of the movant that reasonable and fair minded persons could not arrive at a verdict against it      

MOTION FOR NEW TRIAL 

Rule 59. New Trial 
(a) In General.  
(1) Grounds for new Trial. The court may grant a new trial on all or some of the issues as follows: 
(A) After a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; (jury trials) or 
(B) After a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court. (trials with judge) 
      (2) Further Action after a nonjury trial. - dont think we need to know this subsection 
(b) Time to file a motion for a new trial - must be filed no later than 28 days after the entry of judgment, this is strictly enforced
(c) Time to serve affidavits - when a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. 
(d) New trial on the court’s initiative or for reasons not in the motion. - no later than 28 days after the entry of judgment, the court, on its own may order a new trial for any reason that would justify granting one on a party’s motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either even, the court must specify the reasons in its order - court can bring this up on its own but would need to give parties notice

For part (a)(1) - a motion for a new trial will only be granted to redress prejudicial errors = errors that affect the fundamental fairness of the trial process and that may therefore have infected the judgment, some examples include: 
1. Errors in the jury selection process
2. Erroneous evidentiary rulings
3. Erroneous jury instructions 
4. Verdict as being against the weight of the evidence 
5. Excessiveness of inadequacy of the verdict 
6. Misconduct by the judge, jury attorney’s, parties, or witnesses; or 
7. Newly discovered evidence

Tesser v. Board of Education
Rule - Rule 59 motion for new trial will be granted if the court finds there was a trial error that created prejudice/that affect the judgment or that they jury reached a seriously erroneous result or that the verdict is a miscarrigare of justice  
Facts - Plaintiff was assistant principle and was hired with idea that she would eventually become principle, she applied for principle and there was 3 step process that involves screening committee made up of parents, plaintiff thought parents didnt like her because she was jewish but she still got past step 1, at this time plaintiff got attorney because she was concerned about religious discrimination, tesser did not make it past phase 2 Weber did this because he believed she wasnt good candidate because she didnt get along with the parents, Weber reassigns plaintiff, plaintiff complains to school board and she is granted whistle blower status, she was reassigned to old school and she was mad because she is in different office and has different duties (but this was not discirmination because the duties and office just changed while she was gone), then board of education granted her one year leave to take position at different school and then granted leave for child care but they found out she was working during that time so they made her come back, plaintiff claims religious discrimination and retaliation, jury did not believe plaintiff version of events and returned verdict for defendants, plaintiff filed rule 50 and rule 59 motions 
Issue - for the rule 50: whether or not a reasonable jury could have concluded that plaintiff failed to prove by preoondernace of the evidence that defendants actions were motivated by illegal discrimination. For rule 59: 
Holding and Reasoning - The court denies both rule 50 and 59 motions. For rule 50 - court uses no reasonable jury standard =  no reasonable jury could have found an absence of discriminarion or retaliation - court finds that here doesn't not pass standard because did not find that no reasonable could have found absence discrimination. Court did not necessarily want to assess credibility of witnesses because would only overturn if they found that no reasonable juror could find the witness credible but here court found that a reasonable jury could have found defendant credible, court also found reasonable jury could find that actions were not in retaliation. For Rule 59 motion: standard the court is using is court will grant new trial if court is convinced that the jury reaches a seriously erroneous result for that the verdict was a miscarriage of justict. The judge can weigh the evidence himself and does not need to view the evidence in favor of the verdict winner. But the court should rarely disturb the jury's evaluation of witness credibility. Plaintiff tries to argue that because jury only delivered for 2 hours it wasn't adequate - but length of jury deliberation does not really matter. She also tries to argue trial errors such as: she took stand before defendant, her tax information should not have been submitted as evidence because it would create bias because she was wealthy, defendant made statements that did not have factual support (that she was hiding something but cutting an audio recording short), court says that these were errors but were not prejudicial errors and therefore did not have an affect on the verdict 


Notes on  Rule 50 and 59: 
· Typically a plaintiff will file both 
· If a court grants a rule 50 motion then the court must also address the rule 59 motion under assumption of if I did not grant rule  50 I either would have or would not have granted rule 59  motion, this is incase the rule 50 motion gets reversed on appeal then the rule 59 decision is already there 
· Remittitur = if an award is excessive a court may order a new trial or may condition its refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict. 
· Additur = if a plaintiff filed motion for new trial because the size of verdict is insufficient the court may condition denial of motion for new trial on defendant’s accepting a large verdict.



CLAIM PRECLUSION 

Pleadings will play a role in claim preclusion - you have to break down rights of action into elements in the pleading and will also have to break down elements in claim preclusion 

Claim Preclusion = forecloses assertion of any previously litigated claim between two parties - 
· the whole claim is gone 
· Think about a claim as consisting of potential multiple rights of action 
· It doenst matter if you filed the rights of action or not, if a claim has a potential for 8 rights of action but you sue on one and lose then all rights of action are gone because whole claim is gone 

Claim = an operative set of facts giving rise to one or more rights of action (in rule 19 joinder the word “claim” was also used in substitution for cause of action or right of action and we can use it both ways, but when we talk about about preclusion we use operative facts definition) 

*issue spotting for claim and issue preclusion, if you see two cases in a problem/fact pattern you should immediately think about claim and issue preclusion*

Claim preclusion in general… 
· About finality of judgments and idea that at some point the claim and its component parts need to be put to rest 
· Preclusion takes us back to first class of the year = due process and fairness and efficiency - a person should get one time to bring their claims but it would be unfair and inefficient to allow a person to keep bringing up the same claims 
· Think of the case as the relevant facts as of the date of the commencement of the lawsuit

3 essential elements of claim preclusion: 
1. The claim in the second proceeding must be the same claim or cause of action 
2. The first and second proceedings must involve the same parties or those who should be treated as the same parties 
3. The judgment in the first proceedings must have been final, valid, and on the merits 

Same Claim: 
3 potential definitions 
1. Primary Rights = CA follows this approach and a claim is defined by reference to the primary right at the heart of the controversy, plaintiff should not be allowed to split factually related claims involving the same primary right into separate lawsuits  
· there are different categories of primary rights
a. Contracts claims
b. Injuries to the person
c. Injuries to the character 
d. Injuries to the property
e. Actions to recover real property
f. Actions to recover chattels 
g. Claims against a trustee
· Ex: there is a car accident, first lawsuit about broken back, cant have a second lawsuit about a broken arm because both are related to primary right to be free from injury, but you could have 2nd lawsuit about damages to car because that is a different primary right which is freedom from injury to property 
2. Same transaction Test = this is the federal test and the test the majority of states use, defined in restatement of judgment §24: 
(1) When a valid and final judgment rendered in an action extinguishes the plaintiff’s claims pursuant to the rules of merger or bar the claim extinguished includes all right of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of connected transaction, out of which the action arose  
(2) What factually grouping constitutes a transaction and what groupings constitute a “series” are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a conventiend trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage 
3. Same evidence test - the only state that Ides knows that uses this is Arizona, Ides says this is one is kind of on the back burner

*The 1st court to go to judgment will control will law of preclusion will apply 
*if you want to raise claim preclusion you can move for sumj or you can filed 12(b)(6) 

Porn v. National Grange Mutual Insurance Co. 
Rule - in order to satisfy the same transaction test you must show interrelatedness of the facts (time, space, origin, or motivation) (2) they form a convenient trial unit and (3) they conform to party’s expectations  
Facts - Porn (from connecticut) was involved in a car accident in maine, Willoughby sped through a stop sign and crashed into his vehicle, damages exceed willoughby’s policy limit so porn made claim to nation seeking recovery under the underinsured motorist provision, nation refused to pay, porn filed suit for breach of contract in maine federal court under diversity and he won and was awarded 255,000 - that was case 1, six months later porn files another suit - this is case 2 - also in district court and alleges national’s conduct constitutes bad faith, iied, nied, and violated connecticut unfair insurance practices act, they get grouped together as bad faith claims, national moved for summary judgment arguing this second case is precluded  
Issue - can porn bring his claims or are they precluded under the restatement test? 
Holding and Reasoning - the court holds these claims are precluded. Looking at 3 elements the second 2 elements are satisfied and the only element the court focuses on is if they are the same claims. A federal court sitting in diversity will borrow preclusion law of the state of the first case so here the 1st federal court was in maine so they will apply maine preclusion law. Court looks at factors to determine if it is the same claim (1) facts are related in time, space, origin, or motivation (ides says this is just a more precise way to do the same transaction test) (2) if they form a convenient trial unit, (3) if their treatment as a unit conforms to parties expectations, time: did events giving rise to the rights of action happen at the same time, when did the facts occur that lead to the rights of action here is was the same time ..?, space: where they are in the same place or two different locations, origin: what was the source, motivation: were they part of some big plan?, in this case it was the same transaction because everything comes from the car accident and national refusing to pay, the contract claim and bad faith claims both come from national refusing to pay so its the same origin, for trial convenience - this is about efficiency, it would be efficient because the first and second actions substantially overlap with proof/evidence, for party expectations the defendants would expect the first case to include all these claims because porn wrote a letter saying he was going to sue them for bad faith so they would have been expecting it in the first suit, court kind of says there is no equitable exception because equity is already built into the rule    
Final, Valid, and on the Merits:
In general… 
· Judgment is final when the trial court has definitely ruled on it 
· In a federal court the judgment has to be entered into the docket 
· In federal court it does not matter if an appeal is pending, district court ruling will be final until it is reversed on appeal 
· In CA state courts a judgment is not final until the appeals process is over 
· The merits usually means you cannot refile it, if you can refile the claim then its not on the merits

Federated Department Stores v. Moitie
Rule - Claim preclusion is not altered because the legal principle that was used for the basis of judgment was overruled. / An erroneous conclusion reached by the first court does not deprive the defendant in the second action from raising res judicata. 
Facts - case 1 = weinberg and four other defendants including moitie and brown sue federated, in that case there was an issue about whether or not the clayton act creates the right to sue for consumers, in this case federated wins because the court says consumer cant have an injury under the clayton law and it does not give them the right to sue, wineberg and other plaintiffs appeal, but moitie and brown file another suit instead of appealing and this is case 2, federated moved to dismiss in case 2 based on claim preclusion based on case 1 and it was granted, while case 2 was happening court of appeals reverses ruling in case 1, and says consumers can have injury and sue under clayton act, then court of appeals in case 2 reverses because the basis of their ruling (which was case 1) was overruled so because of public policy they should be allowed to reverse even though the first judgment in case 1 was final to moitie because he didn't appeal,   
Issue - did the court of appeals create a valid exception  
Holding and Reasoning - no this is not a valid exception to claim preclusion. Court uses reed case as an example: case 1 = A files interpleader action against B for rents, A wins and gets rents, B appeals, during appeal A also files an ejectment action = case 2, A wins case 2 on basis  that A won case 1, B does not appeal case 2, but then on appeal case 1 is overturned and B wins, B tries to bring another ejectment action but is precluded because B never appealed case 2 so that judgment is final even though the basis for the judgment has been overturned.  Res judicata not altered because judgment may have been wrong or rested on a legal principle that was overruled Erroneous conclusion reached by the first court does not deprive the defendant in second action from raising res judicata. No equitable exceptions 

Same Parties: 
General Rule = one is not bound by a judgment if he has not been made a party 

There are 6 exceptions / 6 times when someone should be treated as a party: 
1. Person who agrees to be bound - there usually needs to be some sort of writing 
2. If there is pre pre-existing substantive legal relationship that binds a party as a matter of law. Ex: preceding and succeeding owner of property, or if someone is vicariously liable 
3. Person was adequately represented in the first suit? - usually the court has to recognize that the plaintiff is representing others and court has to take steps to ensure they are properly representing their interests (reword this part later), was court taking special precautions so the party was properly representing other parties 
4. Person from case 1 is relitigation through the proxy in case 2 
5. The person from case 2 was litigating through a proxy in case 1
6. There is a statutory scheme consistent with due process that will treat everyone as bound. Ex: probate court 


Taylor v. Sturgell (the international shoe of same parties) 
Rule 
Facts - case 1 = Herrick wants info to help him restore his old plane, he files request for info but he is denied, he files freedom of information act request (foia), they the request was denied because it was subject to trade secrets exemption, then herrick field in federal court challenging the trade secret exemption and he brought up some letter that authorized agency to lend documents to the public,  fairchild is now rescinding the letter to restore trade secret status, district court ruled for herrick but on appeal court reversed and said trade secret status was restored, case 2 = one month after court of appeals decision in case 1, taylor also submits foia request for same documents, taylor then files in district court and made same argument about letter stripping trader secret status  
Issue - should herrick and taylor be treated as the same parties? / is virtual representation an exception to the general rule precluding nonparties? 
Holding and Reasoning - court rules virtual representation is not an exception to the general rule. Court remands for lower court to determine if Taylor is acting as herrick’s proxy. Court lays out 6 exception to the general rule that parties need to be the same, 6 example of when parties should be treated as same parties, those 6 are written above, court rules out 4 of 6 exceptions, then goes through adequate representation but then rules it out because herrick did not understand himself to be representing taylor, then court goes through category 4 and if it is possible if taylor is herrick’s proxy. Court establishes that party asserting claim preclusion has the burden of proving that they should be treated as the same party/that taylor is herrick’s proxy and court says there is a heavy burden. Here the only evidence they have is that herrick and taylor used the same lawyer, herrick gave taylor some of the documents he got in discovery and they were members of the same club, there is some evidence but not enough.   

General approach to claim preclusion: 
1. Identity which was the first court to go to judgment to determine which claim preclusion doctrine applies - a state court or a federal court (or federal court in diversity) 
2. Then you must determine that jurisdictions approach to same claim - either same transaction (federal and most states) or primary rights (california) 
3. Is it final, valid and on the merits? - in federal court requires entering the judgment on the docket and appeals process does not upset the judgment until is it reversed, california and virginia do not imposes finality until the appeals process is over 
4. Are they literally the same parties as the first case? If not, do they fit into any of the 6 categories? You have to go through each 
 
ISSUE PRECLUSION 
Issue Preclusion = precludes the relitigation of some component part of the claim that may be relevant in a different claim, once the issue is raised and decided it is done, could an element of a claim or a fact to support an element of the claim 

*issue spotting for claim and issue preclusion, if you see two cases in a problem/fact pattern you should immediately think about claim and issue preclusion*

4 essential elements of issue preclusion: 
1. Same issue is involved in both cases
· Essential question → should issues be treated as the same issue? (they might not literally be the same issue) 
· We have to look at factual and legal similarities in the issues, the nature of the underlying claims (contracts claim?civil rights claims?) and if there are any argument against issue preclusion and look at fairness and efficiency 
2. The issue was actually litigated - it can happen in any number of pretrial motions, pj, smj, etc (issue preclusion can be applied to decisions that were not on the merits)  
(1) Properly raised
(2) Formally contested between parties, and 
(3) Submitted to the court for determination  
3. The issue was decided (implicitly or explicitly) and necessary to a valid judgment in that action; and 
· An issue can be expressly or implicitly decided
· For implicity the judge might not have stated it made a decision but think what must have been decided for the judge to rule the way she did 
· Necessary = essential, judgment could not stand without the ruling on that issue, it was the foundation for the court’s judgment
· If judgment could stand without it then its not necessary  
4. Both actions involve the same parties or those who should be treated as same parties 

Lumpkin v. Jordan (same issue) 
Rule - If an issue is finally and necessarily decided as part of a federal claim, issue preclusion  bars a plaintiff from subsequently bringing a state law claim based on the same issue. 
Facts - Jordan (mayor) appoints reverend lumpkin to serve as member of SF human rights commission, sf chronicle quotes lumpkin saying homsexuality is a sin and gay people desrved to have aids, jordan says he wont remove lumpkin for human rights board, then a couple months later lumpkin was interview on Tv and said it would be ok to put someone to death for being gay, then jordan removes lumpkin from human rights commission, lumpkin brings a state suit jordan removes to federal court, lumpkin alleges (1) he was fired for religious beliefs (fehaclaim) and (2) he was deprived of right to exercise religious freedom, court grants sumj on claim2 but not claim1 because court found he was termianted for letigiate reasons, claim1 was dismissed but without prejudice, lumpkin appeals federal court decision and lumpkin refiles other claim in state court, 
Issue - is the feha claim prevented from being litigated because of issue preclusion? 
Holding and Reasoning - court rules issue preclusion prevents litigation of this claim.  Court says there are 3 pivotal questions for issue preclusion in CA (1) was the issue decided in the prior adjudication identical with the one presented in the action in question? (2) was the issue actually litigated in the prior proceeding and was there a final judgment on the merits? (on the merits part is not included anymore) (3) was the party against whom preclusion is sought the same as or in privity with the party to the former proceeding? (ides says this is incorrect and the court should have applied the federal standard because the first case was in federal court). The issue decided in the first case was that lumpkin was not fired for religious reasons and was fired for legitimate reasons, this is the same pivotal factual issue that must be decided for the feha claim, if the court gives effect to the federal opinion then the feha claim is predetermined, you need to prove this for both claims so can treat the issue as the same and there is no policy reason to not treat them the same   

Evergreens problem - when the issue preclusion is being used in a way that might surprise you  

Cunningham v. Outten (same issue/actually litigated) 
Rule - Conviction for a moving vehicle violation does not establish the defendant’s liability for civil negligence, if the conviction does not require a determination of causation of harm to the plaintiff or comparative negligence. 
Facts - C was driving when he was struck by O’s car, C argues accident was because of O’s negligence, case 1 = O was charged with inattentive driving, tried before court of common pleas and O found guilty, case 2 = C sues O for negligence, C files motion for sumj saying negligence was already decided in the inattentive driving case, 
Issue - does issue preclusion apply in this case? 
Holding and reasoning - Court rules issue preclusion does not apply in this case. (assume same parties even though its not same parties), court says they will not grant sumj on liability or damages because that has not been assessed yet, judge will only allow partial sumj for part about inattentive driving (breach part of negligence), C will still have to prove causation part of the negligence claim, the issue part does not resolve the entire case so judge will not grant sumj, so there issue preclusion for breach and duty of  negligence claim so that is same issue, but causation part is not and causation needs to be litigated at trial, so issue preclusion applied to duty and breached but the does not resolve the whole issue, this is not surprise or unfair to outten, she said had incentive to litigate in the first   

Multiple grounds for decisions:

Alternative decisions = when court gives multiple reasons for its holding and when each of them standing alone could sustain the judgment  

3 approaches to dealing with alternative decisions 

Samara v. Matar (alternative grounds/necessarily decided) 
Rule - if trial court has alternative grounds for judgment neither is binding if no appeal is taken, if an appeal is taken then only issues affirmed on appeal are binding (from second restatement and approach we would use on exam) 
Facts - Samara was missing a tooth and matar recommended she receive a dental implant, Nahigian (N) performed the surgery, S sues both for professional negligence, S argues M is vicariously liable for N’s tort, S sued them together but one part was decided first so we are treating it like 2 cases, case 1 = N moves for sumj arguing suit was barred but statute of limitations and N was not cause of injuries, trial court grants sumj saying suit was untimely and no fact prevented judgment in favor of N on causation issue, court of appeals does not review causation issue and affirm statute of limitations issue, case 2 = M moves for sumj, argues trial court determination about no causation for N means he cannot be vicariously liable trial court granted, court of appeal reversed, 
Issue - can preclusive effect be given to a conclusion that was relied on by the trial court and challenged on appeal but not addressed by the appellate court? 
Holding and Reasoning -  No, the court holds that preclusive effect if not given to an issue relied on by the trial court but not addressed on appeal. Court foes with restatement 2 rule - if there is a trial judgment on two alternative grounds than neither is binding unless you appeal and appellate court affirms
*not sure if my notes are complete for this topic / for class 4/14* 

Same Parties: 
Everything we said in Taylor case and 6 categories is applicable here 

But issue preclusion has a twist on same parties…

Old rule = mutuality of obligation - only someone who was bound by the judgment can benefit from it, if you were not bound by the judgment you cannot assert issue preclusion

New rule = non mutuality = person asserting issue preclusion was not a party to the prior suit, person who was not bound is trying to benefit  

Bernhard v. Bank of America (nonparty issue preclusion defense) 
Rule - a person who was not a party to the previous suit can raise issue preclusion as a defense   
Facts - Sather eledery women began to live with Cooks in San Dimas, she authorized Mr Cook and doc to make drafts from her account, Then cook opens an account in the name of Sather by Cook, no authorization was given by slather, number of checks were drawn from the account, then sather transfer all her money to san dimas bank and cook withdraws everything, sather dies and cook is executor but he doesn't really do anything but filed an account at the instance of the probate court and didnt mention the transfer, case 1 = beneficiary of sather’s will object to the account because it should have included the money sather transferred to cook, the probate court that money was a gift to cook during her lifetime and doesn't need to be in estate, then bernhard become administer of the will and she sues bank of america on ground that bank was indebted to the estate for the amount of the transfer because sather never authorized it, 
Issue - is the defendant precluded from asserting the plea of res judicata because it was not a party in last suits? 
Holding and Reasoning - the defendant is not precluded from raising res judicata and the court abandons the rule of mutuality of obligation, court does not think there is a compelling reason to require that the party asserting res judicata must have been a party

Rule for offensive non mutuality = a court can allow for a party to assert issue preclusion when they were not a a party to the previous suit unless, 
(1) They could have easily joined the previous suit, (maybe they should have / they were adopting a wait and see attitude by not joining) 
(2) It would unfair to defendant (they did not have an incentive to litigate vigorously, if punishment/ payment was low in first case) 

Parklane  Hosiery v. Shore (issue preclusion non mutuality offensive) 
Rule - a party who was not a suit to the previous case can use issue precision offensively if (1) they could not have joined the previous suit and (2) it would not be unfair to defendant/ they had incentive to litigate the issue vigorously in the previous suit 
Facts - case 1 = plaintiffs bring stockholders class action against the defendants in fed court alleging that the defendants issued materially false and misleading proxy statements in connection with a merger, then there was case 2= SEC filed against parklane alleging same thing as the plaintiffs in case 1, this case goes to judgment first and court finds that the statements were materially false and misleading, then plaintiffs in case 1 move for partial summary judgment arguing that issue preclusion prevents parklane from religitiation the materially false issue that had been resolved in SEC case  
Issue - should the court abandon mutuality of obligation for offensive issue preclusion? 
Holding and Reasoning - the court says here they will allow non mutuality for offensive issue preclusion, but they will not always allow it, the court says that sometimes it will not promote judicial economy because it would allow plaintiff to wait and see in the first case instead of joining, also can be unfair to defendant if they did not have the incentive to litigate vigorously in the first case (maybe getting sued for small amount of money or punishment not a lot), so the court will look at (1) could the party asserting issue preclusion have joined in the first case, (2) did the defendant have incentive to litigate vigorously in the first case? And here (1) the plaintiffs could not have intervened in the SEC case because they had the same interests and with the government there assumption they will adequately represent, and (2) parklane did have the incentive to litigate vigorously in the SEC case, so here there would be no unfairness in allowing issue precision here 
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