
[bookmark: _heading=h.gjdgxs]DEFENSES
IS THERE A 12 (b) DEFENSE ASSERTED BY A MOTION?
[bookmark: bookmark=id.30j0zll](1) lack of subject-matter jurisdiction à any time
[bookmark: bookmark=id.1fob9te](2) lack of personal jurisdiction. à can waive  
[bookmark: bookmark=id.3znysh7](3) improper venue à can be waived
[bookmark: bookmark=id.2et92p0](4) insufficient process à any time
[bookmark: bookmark=id.tyjcwt](5) insufficient service of process à any time 
[bookmark: bookmark=id.3dy6vkm](6) failure to state a claim upon which relief can be granted à any time

[bookmark: _heading=h.1t3h5sf]SERVICE OF PROCESS FRAMEWORK
Personal Service requires that the D be served two documents (1) the summons and (2) the complaint itself –what are the charges against the D in person

What needs to be in the Summons? Rule §4(a)(1): the name of the court and the parties, the summons has to be directed at the D, the name and address of the P… etc. 

RULE 4E INDIVIDUALS located w/in US allows P to serve D personally
· Follow state law for serving a summons in the court of GJ where district located nOR 
· delivering a copy of the summons and of the complaint to the individual personally;
· leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or
· delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

RULE 4h corporations:
· (A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or
· (B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant; or
· Courts flexible about what qualifies but must be sufficiently connected with company operations to render it likely notice will be delivered. (AICPA v. Affinity)
· Substantial Compliance: If you liberally apply the rule, determines that even if the person served is not office manager, general agent, or appointed for SOP if under the circumstances it is reasonably possible to infer someone is an agent. 
· Rule 60b4 à  Motion to Dismiss for default judgement à when your case goes to default judgment bc never responded but you didn’t actually rcv notice
· Conflicting stories each of which are credible
· Court credits the persons testimony that will get the case to the merits of the case
· when it’s a 12b5 motion then we defer to servers’ story
· when it’s a 60b4 motion we defer to the defendant’s story
· P may use any mode authorized by law of state where federal court sits OR state where service effected

RULE 4D WAIVER AND REQUEST FOR WAIVER:
· P may request waiver of service, D has duty to avoid unnecessary costs. P sends copy of  complaint, notice of lawsuit and request for waiver form, and waiver of service form addressed directly to D via first class mail
· If D fails to waive à D will be responsible for expenses later incurred in making service, and reasonable expenses of motions required to collect service expenses. 
· D can gain additional time by refusing to return the waiver, but this is at the cost of having to pay for formal service. 
· Waiving service  ¹ Waiving SMJ or PJ defense
· If D waives: no service of process necessary and no cost imposed. 

Challenging Service of Process - Rule 12(b)(5) Per Rule 12(h)(1), failure to challenge sufficient service in the initial pleadings WAIVES Δ's right to do so in the future. 

DUE PROCESS HERE:
Is the chosen method reasonably calculated to provide notice?
If so à good to go
If not à apply the substantially less likely standard.
· You don’t have to always use best method. Mullane à Knew that they mailed to people and posted in the newspaper.
· Intent + effort

Application of Mullane
· Fact-specific; ex: mail may be constitutionally adequate notice ordinarily, but inadequate when defendant is known to be incompetent or if mail returns with notice of non-delivery. Posting notice on building is usually adequate but not when likely it will be removed in the environment. 
· **Mullane: for those with unknown names and addresses notice by publication was adequate (sufficient not because no better method); for those with unknown identities because contingent or future, notice by publication was adequate (sufficient not because reasonably calculated but because no better method); and for those with known names and addresses, notice by publication was not adequate but U.S. mail was reasonably calculated to work**

[bookmark: _heading=h.4d34og8]DUE PROCESS 
Opportunity to Be Heard—does the pre-deprivation hearing comport with the constitutional requirements of due process? Apply Mathew’s Test:

Have to consider three distinct factors to decide on due process (Mathew’s Formula)
Must balance the private interest, risk of deprivation & probable value of additional procedure, and the public interest
1. The private interest that will be affected by the official action
a. Ex. Death penalty case and the person sentenced to death is challenging the due process. (Life is an important thing at stake
2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards
b. What procedures were provided and is there a risk of them being wrong?
c. Would adding any additional procedures, probability of risk being limited?
3. The Government’s interest
d. including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail. 
e. Cost of adding a complexity and interfering with judiciary.

Your Analysis—there are no across-the-board requirements here; you have to determine whether the protections that are in place provide the defendant with adequate protection given the nature of the defendant’s property interest at stake and the strength of the plaintiff’s alleged interest in the property. It is a balancing approach that requires a careful fact-specific analysis. 

[bookmark: _heading=h.2s8eyo1]CLASS ACTION
Due process clause of 14th amendment – res judicata may only be applied to bind absent parties by prior litigation if they were present or adequately represented in the prior action (Hansberry)
· Unless properly served or named in the litigation, a party is generally not bound by the decision rendered in the case. 
· Exception where the party qualifies as a class member, even if he was not made a party to that class. While there are no set procedures that must be followed by states in binding nonparties to a prior class action, those used must be adequately protect the interests of absent parties.
· Thus, an absent party will only be bound if that party was adequately represented, actually participated in the prior action, and had joint interests or a legal relationship with a party that was present in the prior action. 

[bookmark: _heading=h.17dp8vu]PLEADINGS
Steps: Identify the right of action, break the right of action down into its elements, look at the facts and determine which are conclusory and which nonconclusory; put the conclusory ones aside for purposes of assessing the sufficiency of the complaint, then see if the left-over facts line up with the elements.

PLEADINGS CHECKLIST
A. Adequacy of the Complaint—is the complaint (or answer setting forth counterclaims) sufficient under the Federal Rules? 

1.   Jurisdiction—does the complaint adequately allege the grounds for the court’s subject matter jurisdiction?
· Diversity Jurisdiction—if diversity of citizenship is alleged as the basis for jurisdiction over a claim, does the face of the complaint reveal the complete diversity of citizenship of the adverse parties in the case and state that the required amount in controversy is satisfied? 
a. If so, the jurisdictional allegation is sufficient. 
· Federal Question Jurisdiction—if federal question jurisdiction is alleged as the basis for jurisdiction, does the complaint allege some federal law or constitutional provision or treaty under which the claim arises? 
a. If so, the jurisdictional allegation is sufficient. 
· Supplemental Jurisdiction—if supplemental jurisdiction is alleged to support jurisdiction over a claim, does the complaint allege the existence of original jurisdiction (e.g., diversity or federal question jurisdiction) over other claims and supplemental jurisdiction with respect to this claim? 
a. If so, the jurisdictional allegation is sufficient. 

2.   Statement of the Claim—does the complaint adequately state a claim showing that the pleader is entitled to relief? 
a. Special Matters—does the pleading allege fraud or mistake? 
· Yes. If so, are the circumstances constituting fraud or mistake stated with particularity? If not, then the pleading is insufficient. FRCP 9(b) -- the fraud or the mistake must be pled with particularity and specificity.
a. FRCP 9b: Pleading Special Matters à heightened pleading standard
i. In alleging fraud or mistake, a party must state with particularity the circumstances constitution fraud or mistake. 
ii. Conditions of the Mind: Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally. 
iii. Purpose: “to protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party and discourage meritless accusations.”
b. The way to do that:
· Regular: Cause of action: Duty to Properly Train à Because they failed to do this this this à Had a purpose/condition of mind à Failed Duty à Engaged in Activity that Violated Constitutional Rights
· Give details as to how they failed to train
c. ** Leatherman: you can’t apply heightened pleading standard in civil rights actions alleging municipal liability -- public corporation, local, city or state government premises for any injury caused or for any harm caused by their employees. **
· ii. No. If not, the general pleading standard of Rule 8(a)(2) applies. Proceed to the next question. 

b. Ordinary Claims—does the complaint state a claim showing plausible entitlement to relief? Bell Atlantic Corp. v. Twombly.
· California -- Code Pleading: The code pleading standard is premised on facts constituting a cause of action—when the allegations of fact line up with each element of a right of action then the party has a cause of action.
· Doctrine of Less Particularity: a California doctrine which technically does not apply in federal court. Says that when a defendant has monopoly over information such as superior knowledge of the relevant facts, then don’t need to specifically plead those facts.
· **Doe v. City of LA: Doctrine didn’t apply because they were trying to push their case using CA Civ Code 340.1.b. since they were past statute of limitations and that code requires specificity of allegations.**
· Federal Court – Notice Pleading/Rule 8a2: A short and plain statement of the claim showing that the pleader is entitled to relief. Have to adhere to most recent interpretation [Iqbal]. Mention that under notice pleading it might have been satisfied. 
· **Conley: A complaint may not be dismissed unless no relief could be granted under any set of facts that could be proved consistent with the allegations.**
· Heightened Standards: Lax standard of code pleading made stricter by Twombly.
· Twombly: a complaint will only survive a motion to dismiss if it alleges nonconclusory facts that, taken as true, state a claim to relief that is plausible on its face.
· Plausible NOT Possible. Twombly narrows Conley to say that the complaint must be “plausible” on the stated facts and plaintiff must show some fact that makes it plausible on its face, not just a set of facts that have two possible interpretations. Essentially code pleading standard.
a. Facial plausibility: the facts alleged permit a ‘reasonable inference’ that the defendant is, in fact, liable. 
b. The court may begin its inquiry by determining which allegations need not be taken as true. 
c. Additional facts may be needed to take a complaint from merely conceivable to plausible. 
· Iqbal Test à Complaint must contain sufficient factual matter, to state a claim to relief that is plausible on its face. Meaning that the court can draw the reasonable inference that the defendant is liable for the misconduct alleged. Asks for more than the sheer possibility the D acted unlawfully. 
a. Does it meet the elements required for the claim?
b. Throw away the conclusions (conclusions are recitations of the elements of the claims)
i. Only factual allegations à no conclusory. Conclusory allegations fold the law into it, restates the allegation or part of it. (causation, recklessness, etc). Conclusory allegations replicate the elements of the claim. 
ii. Any conclusory allegations, meaning a mere formulaic recitation of the elements of a cause of action (e.g., he “discriminated” against me) should be disregarded as a first step. 
c. Look at whatever facts are left
d. Has to be plausible under the right of action

To be on the safe side, when filing in federal court, the claim should look like as close to the code pleading standard as possible—include as many ‘nonconclusory’ allegations (directly seen or indirectly inferred) for each element of the right of action.

3. Damages—does the complaint adequately demand judgment for the relief the pleader seeks? An alternative form of this question may be: Can the plaintiff recover for certain damages? The answer to this question will depend on whether the damages were sufficiently pleaded under the Federal Rules. 

4.Due Process/Notice/Service: Do due process analysis from above.

[bookmark: _heading=h.3rdcrjn]PERSONAL JURISDICTION 
(1) 4 Traditional bases à Sufficient but not necessary (if you have, move to minimum contacts anyway)
· Domicile: where he has taken up residence with the intent to remain permanently or remain, only one.
· court may exercise jurisdiction over a domiciliary of the forum state even when that person is not found or served within the territory of the forum.
· Voluntary appearance: If a defendant voluntarily appears in court without making a timely objection to the court’s jurisdiction, the defendant will be deemed to have assented to the court’s jurisdiction.
· . If he files an answer to the complaint without challenging the court’s jurisdiction, any potential objection to jurisdiction is waived
· Or (2) contractual (such as a contract may include a forum selection clause)
· Consent to service on an agent: by service on an in-state agent or representative appointed by that defendant for the purpose of receiving service of process in legal proceedings.
· Transient or Physical: And under the transient rule of personal jurisdiction, defendants can be tagged with process no matter how fleeting their presence in the state, even as to lawsuits that bear no relationship to the state.
· When party is in the state, however transiently, and the summons is actually served upon him there, PJ. 
· Corporations not subject to tag jurisdiction.
(2)  Tailored (or specific act) statutes which carefully delineate the circumstances under which extraterritorial jurisdiction may be exercised:
· Once satisfied a long-arm statute an out of state defendant can be called to court.
· Unlimited: can be called into court for everything, Limited: can be called into court for one thing.
· Federal court will borrow the jurisdictional statute of the state in which it sits. Thus, if a state court could obtain personal jurisdiction over an out-of-state defendant under the state’s long-arm statute and consistently with the Fourteenth Amendment, the federal court may do so as well.
· After the 4 traditional jurisdictional approaches: permits court to exercise jurisdiction over a NR D, reaches beyond territorial limits of the state.
4(K)(1)(A): TERRITORIAL LIMITS OF EFFECTIVE SERVICE.
(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;

(3)  Due Process aka minimum contacts test 
· CA statute: courts in CA can exercise PJ to the full part of due process. 
· California has adopted a due-process style long-arm statute. Under this approach, the statutory question and the due process question merge into a single inquiry regarding whether the exercise of jurisdiction over the nonresident defendant would satisfy the minimum contacts test.


PART OF MINIMUM CONTACTS TEST:
(1) PURPOSEFUL CONTACTS

International Shoe: 
· Was there purposeful availment? D must reach out into the forum. 
· Unilateral actions of another are insufficient.
· Sporadic act not enough, needs to be continuous and systematic contacts giving rise to liability, so the maintenance of the suit does not offend TNFPSJ
· Facts: Shoe inc in DW with PPB Missouri (*not physically present in the state of Washington → does not fulfill traditional jurisdiction); Washington seeks to collect delinquent unemployment taxes under state statute, provides notice by mail; Shoe objects PJ. 
· Contacts w/ state: salesmen who resided in Washington, whose principal activities were confined to the state, and who were compensated by commissions based on sales. They occasionally rented rooms in hotels or business buildings within the state for exhibiting samples for the company.  
· Holding: a state may subject a corporation to in personam jurisdiction if the corporation has such minimum contacts with the state as to make it reasonable to require the corporation to defend a suit there. A corporation is deemed to be “present” in a state for jurisdiction purposes when the activities of the corporation in that state have been continuous and systematic.  

Burger King Analysis -- Contractual Relationships
· 1. Prior Negotiations:
· Who reaches out to whom? Who initiates contact w/ FS? Do negotiated terms have contact w/ FS? (D reaches out to BK HQ in FL to apply, key negotiations took place in FL, FL HQ is where approval is granted)
· 2. Contemplated Future Consequences:
· Buying into an int’l brand? Established business model in place? Length of future interaction between parties? (D buying into an international brand w/ established business model, 20-year deal)
· 3. Terms of K
· Choice of law clause – specifies which body of law is to apply? 
· Forum selection clause: specifies forum in which lawsuit must be brought? (K had a choice of law clause – “if dispute, then FL law applies)
· Where there a clause that said suit has to be in FL
· 4. Course of dealing
· How did parties engage after K was executed?
· Exception: if you are consumer of modest means and enter into an agreement with a corporation in another state à (disparity in bargaining power) à then consumer of modest means is at severe inconvenience and there will be no PJDx. 

Calder Effects Test: are the contacts targeted at the forum state and caused an effect there such that the forum can be said to be the focal point of the activity? 
· FOR TORTS:
· (1) the defendant committed an intentional tort; 
· (2) the plaintiff felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of that tort; and 
· (3) the defendant expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious activity.

Walden v. Fiore: Must target the state itself, not an interaction with people domiciled there. 
· P cannot be the only link between the defendant and the forum. 
· Relationship must arise out of contacts that the defendant himself creates in the Forum State. Mere knowledge that someone resides in a state is not enough. Walden v. Fiore (2014)

FORESEEABILITY = NOT ENOUGH
World-Wide Volkswagen Corp v. Woodson: the contact with the state was not aimed at Oklahoma, it was unilateral meaning, contact made by someone other than the defendant → unilateral contacts do not count because it is not a contact made by the non-resident defendant itself.  The Volkswagen retailer and distributor had taken advantage of none of the benefits of Oklahoma law, had not solicited business in Oklahoma, and did not regularly sell cars that reached Oklahoma directly or indirectly
· That the plaintiffs could foresee the automobile’s use in Oklahoma is not sufficient to authorize the state court’s assertion of personal jurisdiction 
· defendant itself must establish contact with the forum such that it would reasonably anticipate being hauled into court there to foreseeability of unilateral activity by another related party is not sufficient

(2) ARE THEY ENOUGH TO SATISFY GJ à AT HOME IN STATE
· Systematic, continuous, substantial: claims don’t even need to relate (general jdx)
· A corporation is deemed to be ‘present’ (or ‘at home’) in a state for jurisdiction purposes when the activities of the corporation in that state have been continuous and systematic. [general jurisdiction]
· **A court can assert general jurisdiction over a corporation if the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation at home in the state (Daimler).**
· What the court found that the office in Virginia was just a HQ and only for being close to lobbying. Bulk of what they actually did was done in TX. 
· Examples of acceptable affiliations include, but are not limited to, a corporation’s place of incorporation and principal place of business. Such activities must be so substantial that they justify bringing suit on causes of action arising from dealings entirely distinct from those activities.**
· Goodyear: bus accident in Paris involving kids from NC, Cannot exercise general jurisdiction based on the sale of tires because tires never entered or traveled through NC. Because Goodyear’s foreign subsidiaries were in no sense at home in NC.
· Helicopteros: Contacts w/ the state of Texas were not substantial enough. Mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchases transactions.
· Perkins: all of its corporations were in Ohio after WWII relocation. The claim neither arose in Ohio nor related to the corporation without offending due process. Jurisdiction granted because PPB.
· At-Home is reasonable because: probably 50%+ of business done here so no rebuttal. 

(3) IF NOT, ARE THE CONTACTS SUFFICIENTLY RELATED TO THE CLAIM TO SATISY SJ

Purposeful Availment: are the contacts purposeful enough that you would expect to be sued there?
· For specific jurisdiction to be appropriate, the plaintiff’s claim must “arise out of or relate to” the defendant’s forum-state activities.
· It is not sufficient for the defendant to have other contacts with the forum state; the contacts must be related to the claim at issue. 
· The fact that the claims and injuries of resident plaintiffs are identical to those of nonresident plaintiffs is immaterial to the question of specific jurisdiction. **
**For a state court to assert specific jurisdiction, there must be an affiliation between the forum state and the specific claim at issue (Bristol-Myers).** 
· Bristol Myers did have continuous and systematic contacts (research facilities, sold Plavix in CA, nationwide ads) with California but they were unsubstantial and unrelated to the claims → no jurisdiction 
· The contacts have to be purposeful activity in or directed at the state  
· Plavix was not designed, developed, or manufactured in California. Further, the plaintiffs residing outside of California did not buy or take Plavix in California.  

**Ford: A court can exercise personal jurisdiction over a foreign defendant in a lawsuit relating to the defendant’s contacts with the forum state**
· Facts: Ford has a product market in a state and that product causes injury in the state to one of its residents → Ford had systematically served a market in Montana and Minnesota (advertising, selling, and servicing the model of vehicles that are claimed to be defective)  
· Issue: whether Ford’s activities in the state are related to the claim such that it would allow specific jurisdiction 
· Holding: Ford has continuous and systematic contacts in the states; even though there is no causal link between these contacts and the injuries, they are still related to the defendant’s contacts with the forum  
· Takeaway: The relevant rule is that the suit “arise out of or relate to the defendant’s contacts with the forum” 
· This does not mean that there has to be a strict causal link, could just be a relatedness standard 

If satisfied, creates presumption of reasonableness and D will be able to rebut that. 

ANALYSIS: This case is stronger/weaker than x case, should be controlled by x case, looks like x case, seems to have satisfied the standards. Develop a judgment about how persuasive those cases are in your analysis.

[bookmark: _heading=h.26in1rg]VENUE
if no waiver or consent has occurred and no special venue provision applies, then apply the general venue statute (28 U.S.C. § 1391).
1. Is the case removed from a state action? 1391 does not apply to removals, instead see 1441a. If so the proper venue is the district and division embracing the place where such action is pending.
2. Rule 12b3 objection before pleading and Rule 12h1 waivable defense is lost if not raised
3. Do all the defendants reside within the same state? 28 U.S.C. § 1391(b)(1). This question must be assessed without including any defendants who are not resident in the United States. 28 U.S.C. § 1391(c)(3).
a. Identify the residency of each defendant.
· Individuals—residency is equated with domicile at the district level. 28 U.S.C. § 1391(c)(1).
· Corporations & Other Entities—entities are residents in districts where they are subject to personal jurisdiction with respect to the civil action in question (not just those states where they are incorporated or have a headquarters as is the case for their citizenship under the diversity statute). 28 U.S.C. § 1391(c)(2). 
· For multi-district states, corporations are residents only in those districts where they would be subject to personal jurisdiction were the district treated like a separate state. 28 U.S.C. § 1391(d).
b. If all defendants reside in the same state, venue is proper in any district within that state in which any of the defendants reside. If not, proceed to the next test.
c. Even if venue can be satisfied under this test, continue on to the next test because it could possibly present another viable alternate venue.

4. Is there a district in which a substantial part of the events or omissions giving rise to the claim occurred or where property that is the subject of the action is located? 28 U.S.C. § 1391(b)(2) and B(1) 
(1) "residential venue" a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;
· EX: if D resides in one state, suit can be brought in any district in which the D resides. 
· EX: If more than one D in the state, can sue in any district in which one of the D's resides.
(2) "transactional venue" a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or
· Plaintiff must show substantial part of the events or omissions giving rise to the claim occurred in that district. 
· ‘Substantial’ = something more than an incidental relationship between the district and the cause of action.
· Not insubstantial in relation to totality of events
· Can’t be general connections, has to be related to claim.
· Pendent venue

5. Fallback Provision—if no proper venue can be identified based on either of the first two tests, then determine venue with reference to the fallback provision of 28 U.S.C. § 1391(b)(3). Is there a district in which any defendant is subject to personal jurisdiction? If so, venue for the entire action is proper in any of those districts.
a. (3) "last resort" if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
b. Has to satisfy personal jurisdiction. 
c. Two D's, one D resident NY one D resident PA. harm done out of country. 
d. Both will be subject to PJ in NY even though only one really is 
e. Must determine what district is proper by determining if the D's are subject to PJ in that district. Apply PJ rules.

** First of Michigan: Venue under § 1391 is proper in any district in which a substantial part of the events took place (First of Michigan). The gist of the provision is that venue may be proper in multiple districts and is not limited, therefore, to the forum with the most substantial connection to the underlying matter. **


[bookmark: _heading=h.lnxbz9]TRANSFER OF VENUE
28 USC 1404: (a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
· CA court -> TX court: CA law will still apply. 
· TX court will apply the same substantive law that a state court in CA would have applied.
· Rule doesn’t apply in federal cases
· Forum selection clause
 
28 USC 1406: (a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
· Improper venue -> proper venue, the law does not travel.
· Doesn’t apply to federal law
· If P filed the transfer in bad faith, might not transfer to punish the P.
· Use Gilbert factors if there are two potential proper venues the case could be transferred to. 

Is venue proper in original court Yes à 1404, is it proper in new court yes > Transfer
 

ORIGINAL VENUE IS PROPER
1. Is the venue chosen by the plaintiff a proper venue?
· You would do 1391 analysis (b)(1) and (b)(2)
2. If yes, 1404(a): transferor is a proper venue
3. Decide is the transfer justified under the clearly more convenient standard? 
· ‘Convenience’ of any venue is not established through a case-by-case, ad hoc analysis, as in the case of personal jurisdiction. Rather, convenience is codified in statute. Only when a party seeks to transfer to another proper venue or a dismissal under forum non conveniens will the relative convenience of the alternative forum be considered.
· To determine the convenience to the parties:  Gilbert Factors
· Private factors 
1. Relative ease of access to sources of proof
2. The availability of compulsory process to secure the attendance of the witnesses
3. The cost of attendance for willing witnesses
4. All other practical problems that make trail of a case easy, expeditious and inexpensive.
· Public factors
1. Administrative difficulties flowing from court congestion
2. Local interest in having localized interests decided at home
3. Forums familiarity with the applicable law
4. The avoidance of unnecessary problems of conflict of laws of the application of foreign law.
· 6. 1404 Transfer à transferor choice of law applies


ORIGINAL VENUE IMPROPER
1. Court can dismiss or transfer
2. Transfer à is the new venue proper
· You would do 1391 analysis (b)(1) and (b)(2)
3. If there is two courts it could have been brought in: 
· To determine the convenience to the parties:  Gilbert Factors
· Private factors 
1. Relative ease of access to sources of proof
2. The availability of compulsory process to secure the attendance of the witnesses
3. The cost of attendance for willing witnesses
4. All other practical problems that make trail of a case easy, expeditious and inexpensive.
· Public factors
1. Administrative difficulties flowing from court congestion
2. Local interest in having localized interests decided at home
3. Forums familiarity with the applicable law
4. The avoidance of unnecessary problems of conflict of laws of the application of foreign law.


FORUM SELECTION CLAUSE
**A court may deny a motion to transfer venue pursuant to § 1404(a) if factors of convenience lean only slightly in favor of transfer (Skyhawke). The movant for transfer must show that the case could have initially been brought in the transferee venue and that transfer is clearly more convenient for the parties and witnesses. A court must decide whether transfer is justified considering private interest factors (the location of evidence, the reach of subpoena powers, the burden on witnesses, and other practical issues) and public interest factors (local interests, administrative difficulties, familiarity with applicable law, and conflict-of-law-issues).**
[bookmark: _heading=h.35nkun2]
[bookmark: _heading=h.1ksv4uv]FORUM SELECTION CLAUSE
Forum selection clause: a provision in a contract specifying a place which the parties to the contract may (‘permissive’) or must (‘exclusive’) file. 

To determine whether forum selection clause controls in any case:
1. Does the clause apply to the controversy? 
· If not, clause irrelevant
2. If the suit does come within the clause's terms, is the clause enforceable?
· MS Brennan standard, if clause applies it is presumptively enforceable unless the objective party can clearly show that enforcement would be unreasonable and unjust or invalid for reasons such as fraud.
· State can have public policy against forum selection clauses
· Ex: California has one that requires franchises in California to accept disputes in California
· Need to show: is It unjust, invalid bc of reasons such as fraud, or violates something like public policy in states?
3. Determine what type of forum selection clause it is
· Permissive: If provides "may be filed " - allows either party to file a suit in the chosen forum
· Does not preclude filing the suit and other proper venues
· Creates an additional possible forum besides those provided by statute.
· Exclusive: If required specify lawsuit with filed in a particular forum "must be " - designates the only forum where suit can be brought. 
· Renders all other venues wrong, conceptually
· Very strong presumption to transfer or dismiss.
· Is there an opportunity to transfer à if Forum selection clause says only this district à Doctrine of forum non conveniens
· Only if there is no opportunity to transfer à if Forum selection clause says can be any district in this state à Transfer
· P files suit in the selected forum à 1391 doesn’t apply at all. à Strong presumption against the defendant and that clause is enforceable.
· P Doesn’t file suit in the selected forum à There is a federal option à Can file a motion to transfer, 1404 transfer. à Strong presumption it should be where selected forum is, private interest factors taken out, law does not travel.
· P doesn’t file suit in the selected forum à There is no federal option à Strong presumption it should be where selected forum is à File forum non conveniens.

Plaintiff's choice of forum - presumption of legitimacy
· Weakens when parties are foreign citizens
· Overcome if private/public interest factors favor trial in alternative forum
· Very strong presumption in favor of enforcing the clause because it was signed. 
· P sues in contractual forum à D must prove that forcing litigation in contractual forum would deny the D a fair chance to make her case à presumption against D.
· P doesn’t sue in contractual forum à usually case is dismissed.  Very strong presumption in favor of enforcing the clause because it was signed. 

4.If you’re going to transfer it: Decide is the transfer justified under the clearly more convenient standard? 
· ‘Convenience’ of any venue is not established through a case-by-case, ad hoc analysis, as in the case of personal jurisdiction. Rather, convenience is codified in statute. Only when a party seeks to transfer to another proper venue or a dismissal under forum non conveniens will the relative convenience of the alternative forum be considered.
· To determine the convenience to the parties:  Gilbert Factors
· Public factors
· Administrative difficulties flowing from court congestion
· Local interest in having localized interests decided at home
· Forums familiarity with the applicable law
· The avoidance of unnecessary problems of conflict of laws of the application of foreign law

5.  Court has enormous room for discretion. Forum selection clauses are hugely important in permitting transfer since both parties initially agreed.

[bookmark: _heading=h.44sinio]FORUM NON-CONVENIENS > Dismissal Doctrine
Apply when alternate court is significantly more convenient than where it was filed. Case in federal court where alternate forum is exclusively a state court > files a forum non conveniens.

Cant transfer from a federal/foreign court to a state court
1. Plaintiffs’ choice of law is weakened if;
A. P IS FORUM SHOPPING
B. FORUM IN US AND PS CHOICE IS FOREIGN COUNTRY
2. Identify alternative forum:
A. Affords p adequate remedy; not need to be as good
B. Has smj and pj
C. Procedures in place for a fair trial
D. Must not be corrupt
3. Balance private/public convenience
A. Private Interest Factors—the following factors should be used to evaluate the viability and desirability of hearing a case in a proposed alternadisputete forum:
1. Location of the events giving rise to the case;
2. Availability of compulsory process for attendance of the unwilling;
3. Ability to implead other parties in the court;
4. Ability to take a view of premises involved in the dispute;
5. Ease and cost of access to sources of proof, which depends on the location of relevant witnesses and documentary evidence; and
6. Enforceability of a judgment if one is obtained.
B. Public Interest Factors—the following factors reflect interests of the government and local community of the proposed alternate forum that should be considered in determining whether hearing the case in that forum would be desirable:
1. Whether the  involves local people or events; 
2. Whether the dispute is likely to be decided under the local law of the forum" 

Piper: A plaintiff may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum. 
· Possibility of an unfavorable change in substantive law should not be a substantial consideration in a forum non conveniens inquiry. 

[bookmark: _heading=h.2jxsxqh]FEDERAL QUESTION JURISDICTION
28 USC §1331: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. à Article 3 will be satisfied if you satisfy 1331.

1. What is the claim? 
A. Is the plaintiff enforcing a federal right? The federal issue must be part of paintiffs minimally adequate complaint, anticipated federal issue defense is insufficient.
2. Essential Federal Element—does the claim contain an essential federal element such that it arises under federal law?
A. Creation Test—is the claim created by or brought pursuant to federal law? (American Well Works) 
1. Not a state claim such as torts, contracts, property
B. Substantial Federal Interest Test à if a plaintiff’s right to relief depends on the court’s interpretation of the Constitution—essential federal ingredient in the claim—(Smith). **
1. Necessarily raised (essential federal ingredient if the case necessarily deals with a federal issue) Smith
2. Issue is actually Disputed soft requirement
3. Substantial à decision on federal issue transcends. Gunn: not just substantial to specific case or parties, but to federal system as a whole
1. *A state court’s resolution of a hypothetical question of patent law is not substantial enough to mandate federal review **
4. Capable of resolution in federal court without disrupting the federal-state balance approved by Congress  à is it the type of litigation that would open the flood gates of litigation? [problem 4-7]
3. Jurisdiction can be proper because there is a serious federal interest in claiming the advantages thought to be inherent in a federal forum

[bookmark: _heading=h.z337ya]DIVERSITY JURISDICTION
The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between DIVERSE PARTIES

A. "Citizenship of the Parties”—what is the citizenship of each of the parties in the action?
1. Individuals—citizenship for individuals is determined based on their domicile; to establish domicile a person must be physically present in a place and have the intention to remain there for an indefinite period of time.
2. Corporations—for a corporation, citizenship is based on its place or places of incorporation and the place where its principal place of business (headquarters) is located. 
B. Diverse Parties—are the parties diverse in one of the ways identified in § 1332(a)? à DOMICILE ONLY ONE
1. Individuals—citizenship for individuals is determined based on their domicile; to establish domicile a person must be physically present in a place and have the intention to remain there for an indefinite period of time.
· Bank One Factors (Senior Frog): determines whether a party intends to stay (domicile); where the person exercises political rights, pays taxes, works, owns or keeps property, has a driver’s or other license, has bank accounts, has a job or owns a business, attends church, and has club memberships. These factors are not exhaustive.
2. Corporate Residency: 
· may have more than 1 domicil
· State or states in which the entity is incorporated (i.e. under the laws it is organized), PPB
· OR NERVE CENTER: State where the corporation’s officers direct, control, and coordinate the corporation's activities.
3. Foreign State = Diverse
4. Not Permissible— citizens of diff states; alien v. alien; state citizen + alien v. alien; alien v. alien + state citizen; state citizen v. permanent resident alien from same state; state citizen v. U.S. citizen domiciled abroad; state citizen v. non-U.S. citizen who is not a citizen of any country. Aliens are not permitted to be on both sides of the “v” unless they each have U.S. state citizen co-parties on both sides.
C. All parties in the action need to be diverse.
D. Collusive Joinder—is there evidence that a party has been improperly or collusively named simply for the purpose of creating a basis for diversity jurisdiction? If so, the citizenship of the collusively or improperly named party may be ignored for diversity purposes. 28 U.S.C. § 1359. (Plaintiff bringing in extra Defendant)
E. Amount in Controversy—is the claim for more than $75,000? 28 U.S.C. § 1332(a). If so, and the diversity of citizenship requirement has been satisfied, then diversity jurisdiction exists. Consult the following questions in determining the amount in controversy: 
1. Punitive damages count
2. Costs and Prejudgment Interest Excluded—are there costs and prejudgment interest that need to be excluded before evaluating whether the amount in controversy is satisfied? Contract interest may be included.
3. If allegations of AIC are sufficient
1. Must look at the Circumstances at the time the complaint is filed
2. Presume it is correct if it is alleged in good-faith.
· Subjective: what the plaintiff actually knew or believed (not much weight)
· Objective: given the facts, would a reasonable person conclude the AIC is satisfied? 
3. If the amount in controversy is alleged in good-faith then the amount in controversy is taken as true. 
· ** Court decides the amount in controversy from the face of the complaint at the time the complaint is filed, unless it appears or is in some way shown that the amount stated in the complaint is not claimed ‘in good faith’. Coventry Sewage v. Dworkin (1995).  Water bill was less, but not their fault, claim was made in good faith. **
4. If some fact to show on the date lawsuit was filed plaintiff could never have recovered more than x amount. Having shown that to be true, do the facts indicate plaintiff should have known when they filed?
· Avoid this: Once jurisdiction attaches, it is not ousted by a subsequent change of event.
1. They illuminate good/bad faith:
2. Subsequent events- post-filing event that changes the AIC: Irrelevant to jurisdiction. OR
1. can never undermine the amount in controversy requirement
3. Subsequent revelations- doesn’t alter anything, reveals the AIC on the date of filing was actually not satisfied is relevant to jurisdiction.
1. Might oust court’s jurisdiction if it demonstrates that plaintiff lacked good faith
4. Legal certainty is a method through which to determine an absence of good faith: if it is legally certain that plaintiff cannot recover the jurisdictional minimum, it usually follows that the amount in controversy has not been alleged in good faith.
5. Aggregation for both:
· P suing 1 D: Can add up all its claims against that defendant, including totally unrelated ones to satisfy AIC. 
· P suing 2 Defendants: Neither satisfies, you can add them if the D’s are jointly and severally liable. Can get amount from any D. 
· Multiple Plaintiff’s: Generally, no unless supplemental JDx applies.
· Even if multiple plaintiffs aggregating their claim against a defendant, can’t add up their damages to be the AIC.
1. Ex: Sandstone Problem 4-16
1. Majority view à Either - POV: yes, because Sandstone stands to lose 90k.
2. P’s POV: no, can’t add each P’s
3. Party invoking suit pov: yes, it is Sandstone and they stand to lose 90k.
6. Computing amounts for declaratory and injunctive relief:
· Declaratory:
1. How do we decide whether a case arises under federal law if the party is seeking declaratory relief? Example in book: someone owns steamship, railroad owns bridge that crosses the river, railroad at height that makes it impossible for steamship to navigate river. Steamboat tells river to take down the bridge. How do we assess the AIC?
1. Amount SB company going to gain to lower stacks?
2. Or amount railroad going to lose without bridge? 
2. 3 Approaches:
1. Majority: Either POV and whichever one is higher à Railroad losing 1m. à AIC Satisfied
2. Plaintiff’s viewpoint. à AIC $50k because that’s what steamship company gains if doesn’t have to lower stacks à AIC not satisfied
3. Party invoking jurisdiction à here, 50k of steamboat so doesn’t apply.

[bookmark: _heading=h.3j2qqm3]SUPPLEMENTAL JURISDICTION
· 1. Fed Q or Diversity JDx is sufficiently substantial to establish an independent basis of jurisdiction for first anchor claim.
· 2. See if any state law claims are also being alleged
3. Use 1331 and 1332 to decide if the state law claims can be tried federally
· 4. 1367(a): State law claims for which there is neither federal question or diversity jurisdiction can be tried federally as long as they are sufficiently related to other claims for which there was F/D JDx. 
· Common nucleus Test: Anchor claim and state law claims must be “derive[d] from a common nucleus of operative fact.”**. (Significant overlap of facts/evidence/law) (Gibbs)
i. Separate claims that one would expect be tried in one judicial proceeding (IBJ needs to be substantial, not frivolous) 
ii. Each right of action relies on the same set of facts to determine the law. You’re going to have to present the same witnesses and same evidence.
iii. Look for overlap that is relevant to each right of action.
iv. Expectation that they would be tried together.
· 5. Supp. JDx is discretionary. 1367(c) – court has the power but does not have to exercise it.
· Discretionary Basis for Denial of Jurisdiction? If §1367(b) is not an obstacle, are one of the circumstances of §1367(c) present such that supplemental jurisdiction should not be exercised?
i. Novel State Issue—does the supplemental claim involve a novel or complex state issue?
· Where the supplemental claims raises an important issue of state law to which the state courts have not yet spoken. 
ii. State Claim Predominates—does the state claim substantially predominate over the federal claim (e.g., the bulk of the evidentiary showing will relate to state issues; the federal claim is minor compared with state claims)?
· State law issues and supplemental jurisdiction claims comprise the bulk of evidence
iii. Original Jurisdiction Claims Dismissed—have the claims over which the court has original jurisdiction been dismissed. 
iv. Other Circumstances—are there other exceptional circumstances that would suggest that the supplemental claims should not be heard in federal court (e.g., jury confusion)?"


[bookmark: _heading=h.1y810tw]REMOVAL JURISDICTION
Removing state court lawsuit to federal court:

Removal Jurisdiction—if the case has been filed in state court, is removal to federal district court proper? 
Purpose for removing: parties in one state may be biased against someone from different state
· 1.  D can remove any civil action to federal court if the plaintiff could have originally brought suit in federal court under SMJ, 
· 2. Diversity Basis—citizenship must be diverse, and not removable if any party is from same place a D resides.
à If AIC was less than 75k but court allowed it to be higher so there was diversity, generally for removal court will take the AIC from the complaint which plaintiff alleged in good faith.
· 3. All defendants must consent. 
· 4. 1441 c Joinder of State Law and Federal Law claims à fall back removal provision 
· Federal Q under 1331 + state claim. 
· It can be removed if it would be removable without the state claim.
· Upon removal, severs the state claims and remands them to state court. 
· 5. If the P removed the action, remand may be sought on this ground.
· 6. 1447 à P can move the court to remand the action back to state court for 
· Lack of SMJ – may be brought any time
· Procedural defects like missing a deadline.
· If a later served defendant wants to remove, earlier sent defendants can consent to it.


JOINDER = ​​Expansion of a lawsuit beyond the basic litigation unit.

[bookmark: _heading=h.7e83jlfjdord]Rule 18: Unrestricted Joinder of Claims
· Rule 18 allows for complete/unrestricted joinder of claims
· (a) p may join all claims (b) contingent claims like anchor + state claim.
· Rule 18 and Rule 13 (a) and (b) = D can assert all claims he has against P through counterclaims 

[bookmark: _heading=h.9f8qlo6y726w]Rule 13: Counterclaims
	Rule 13(a)(1) Compulsory Counterclaims:
	Rule 13(a)(2) Permissive Counterclaims [same transaction]
	Rule 13b: Permissive Counterclaims 

	any claim (at the time of service) that the pleader has against an opposing party if the claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require adding another party over whom the court cannot acquire jurisdiction. Must be brought during initial counterclaim or never again.
· Any claim that satisfies this will satisfy 1367a.
· Compulsory claim must be asserted at outset or can never be again. 
· Default judgment → equal to should have filed a compulsory counterclaim. 
P chose federal court so P is deemed to have waived any objections to venue
	Rule 13(a)(2): (SO+P) Number of situations in which counterclaims are not compulsory and thus need not be asserted even though they arise from the same transaction or occurrence as the opposing party’s claim:

1. Claims D did not possess at time of responsive pleading 2. Claims that require 3rd party presence whom there is no jurisdiction over. 3. Claims that were the subject of another pending action

NEEDS IBJ
	Do not arise out of same transaction or occurrence (STOO) as the anchor claim. 

NEEDS IBJ


Counterclaims and SMJ
· Old Rule: if you satisfy the same transaction test, you will satisfy the common nucleus test. Permissive counterclaims can never satisfy then.
· Emerging Rule: AKA 9th Circuit permissive CC’s that do not satisfy the STO test can still satisfy common nucleus because CN Test is broader.
· Courts adopting this approach are likely to decline to exercise jdx under § 1367(c) discretion, but the possibility of satisfying SMJ still exists for these types of permissive counterclaims
· EX HART: 1367(c) Policy concern that counterclaim will predominate over FDCPA claim designed to protect consumers = court exercises discretion to dismiss. 

Same Transaction/Occurrence Test:
	BEFORE: JERRIS LEONARD: “logical relation test.” → to determine if when an attorney files an action for nonpayment of fees for services performed, the clients known malpractice claim against the services is compulsory, it was. If the action proceeds to judgment without the interposition of a compulsory counterclaim, then that counterclaim is barred.
	NOW: Same Transaction Test: Significant overlap between evidence underlying claim + counterclaim = compulsory
· Factual overlap: Evidence, describe at most detailed level
· Legal overlap: are the elements of the two claims the same, do they share things, would one be a defense to the other, would it make sense to bring them all in one proceeding
· If the claim is compulsory, it falls within the court’s SMJ


[bookmark: _heading=h.80p1ryoiuup]
[bookmark: _heading=h.a869mc74v4l6]Rule 13(g): Crossclaims
Rule 13(g): A pleading may state as a crossclaim any claim one might have against a co-party; so long as the claim arises out of the same transaction or occurrence as either the original claim or counterclaim, or the claim relates to any property that is the subject matter of the original action;
· Crossclaims are always permissive, you may file it but you do not have to.

​​RAINBOW MANAGEMENT: When, in a preceding lawsuit, coparties file substantive crossclaims, those parties become adverse opposing parties, and Rule 13(a) on compulsory counterclaims applies. [EXCLUDES CLAIMS OF INDEMNITY/CONTRIBUTION]
· Substantive crossclaims = become opposing parties
· Indemnity/Contribution = not substantive claims = does not become opposing parties
· As soon as they become opposing parties, they must bring any counterclaims that are compulsory.
PACE A cc is not compulsory if it requires bringing in additional parties that were not part of the original unit. 

[bookmark: _heading=h.xnhdwdqn4t08]Rule 20: Permissive Joinder Of Parties:
· Rule 20(a)(1): P’s can sue together against a D if claims arise out of STOO/same series of TOO + show that there is at least one common question of law/fact that arises.
· group of transactions: may seem unrelated but are related through the common question of law/fact
· Rule 20(a)(2): P’s can sue multiple D’s together if (1) STOO + transaction/series of transactions + the common question of law or fact OR (2) D’s are J/S liable
· Rule 20(b): Courts have lot of managerial discretion to avoid: Unfair prejudice or delay to parties, confusion of jury, Burden on court.
· Less likely the jury is to be confused, and the greater the extent of factual/legal overlap → less burden on court, Ct. will allow joinder.
Diversity Cases:
· If you satisfy Rule 20, then common nucleus is satisfied.
· One P against multiple J&S liable D’s can aggregate claims to satisfy AIC.
· EXXON: Says it's ok for IBJ when there is multiple P’s against a single D to combine their AIC’s to satisfy the AIC requirement if: (1) Complete diversity is not broken; (2) Claim is not against anyone made a party under rule 14, 19, 20, 24.
· Only Diversity Cases & Only Plaintiffs → 1367b: Places a limit on claims made by persons proposed to be joined as plaintiffs under rule 19/24, or claims made by plaintiffs against persons made parties under rule 14, 19, 20, or 24. 
· Not these parties > The Court has power to hear the case > go to 1367(c)
· Yes > is allowing the claim inconsistent with JDX requirements of 1332? [Diversity/AIC/Kroger]
· KROGER EVASION: Is what’s happening here the type of maneuver one might use to evade the jurisdictional limits of the court? W​​hether it opens the door to misuse of the statute. If yes, then Kroger evasion. If no, then prob not.
· Guaranteed Systems → Court was wrong because GS is not looking to evade diversity bc they initially sued in S. Ct. Cannot say tried to “open the door” bc it doesn’t appear they planned it all along. 
· Indicia of lack of evasion
· (1) If the claim under scrutiny is not a substantive claim (like an indemnity claim
· (2) If the P filing the claim under scrutiny initially filed in state court and the D removed it.  Clearly, they aren't evading jurisdictional requirements bc they didn’t even want to be in federal court to begin with.
· (3) Any other factor that makes it implausible that future parties would use those circumstances to evade diversity requirements.
· Kroger evasion is not triggered every time P sues against someone non-diverse. 
· If it is not obvious Kroger evasion, you have to discuss both sides!
· Contamination
· If one of the Ps is not diverse from the D, everything is infected.  The case would be dismissed.

[bookmark: _heading=h.in02qnp3ej8g]Rule 13(h): Additional Parties on a Counter/Cross-Claim as a Defendant
· Rule 13(h): allows a person filing a counterclaim or cross-claim to bring an additional party in the case as a D on that counterclaim or crossclaim if you satisfy Rule 19/20 → apply the STO test and Common Q of Law/Fact test.
· SCHOOT/VORBAU: Schoot sues the U.S. for declaratory relief in a tax refund lawsuit [ibj = federal creation test.] U.S. counterclaims against Schoot for the balance due on the penalty, joins Vorbau as an additional D through 13(h). Vorbau raises a question of improper joinder under R 13(h), hence Rule 20. Rule 20 was satisfied because it requires that the right to relief arises out of the same T/O AND a question of law/fact common to all D’s. 
· HARTFORD: Quantum uses a heat exchanger and it fails; it has 2 insurance policies, both of which do nothing about it; initial case filed by Hartford (og plaintiff) against Quantum (og defendant) in F. Ct. on the basis of diversity jurisdiction. Quantum > CC’s against Hartford and joined the Property Insurers as additional 3rd party defendants in its counterclaim through Rule 13(h); joinder destroyed diversity between Quantum and Property Insurers (from the same state). Supplemental jurisdiction for the counterclaim (Property Insurers) is proper regardless of the lack of diversity because Quantum is not a true plaintiff. 
[bookmark: _heading=h.bjke0uroyn46]
[bookmark: _heading=h.qkkizdnk1q7y]Rule 14: When A “Defending” Party May Bring In A 3rd Party. [Impleader]
· Indemnity claims = supplemental jdx satisfied.
· Rule 14(a)(1) - a defending party, as a third-party P may serve a summons and complaint on a non-party who is or may be liable to it for all or part of the claims against it. 
· The D, acting as a Third Party P, is not a P for 1367(b).
· Not allowed against co-defendants, only against a non-party.
· Allows 4 types of claims: 
· ​​(1) an ‘impleader’ (or indemnity) claim by the defendant against the third-party defendant;
· (2) counterclaims by the 3rd-party D against the 3rd-party P and crossclaims by the 3rd-party D against a co-party 3rd-party Co-D;  T/O
· (3) claims by the 3rd-party D against the OP; and T/O
· (4) claims by the OP against the 3rd-party D. T/O
· Rule 14(b): allows a P against whom a  counter claim has been filed to implead a third party for indemnity on the same basis that a defendant might when a P is put in the position of a D and needs to implead a 3rd party.
· 3rd-party defendant can implead a 4th-party defendant, and so on.
· Compulsory Counterclaim rule applies to the New 3rd party D.
· Every defense to a claim for relief in any pleading must be asserted in the answer. 

Rule 14 or Rule 13(h)?
· Rule 13(h) must be part of a counter/cross claim. Rule 14 is asserting a claim against a new party, and is limited to only indemnity claims. 

Guaranteed Systems: Complete diversity was still satisfied because both the defendants were from NC and third party defendants are not actual defendants. 

Walkill: A defendant may not implead a third party under Rule 14(a) if the third party is not potentially liable to the defendant. Saying “It’s not my fault someone else did it” is not the same as: “if i lose, they have to pay my losses.” Impleader under Rule 14(a) is granted at the court’s discretion, after considering: (1) prejudice to the plaintiff; (2) whether impleader would extend the time to trial or complicate trial issues; and (3) the timeliness of the motion. The rule requires that the third-party defendant be potentially liable to the third-party plaintiff, as by contribution or indemnity. 
[bookmark: _heading=h.yfa2zcm8dac5]
[bookmark: _heading=h.p2m1cbgf8zy5]Rule 24: Intervention By Absentees
Rule 24(a)(2): Intervention as a Right: the court must permit anyone to intervene who claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest. You get whatever title you are asking for.
· Timeliness: Motion Must Be Timely: When you know your interest is not being represented by original parties.
· GREAT ATLANTIC: A person or entity that did not initially seek to intervene in a district court proceeding, perhaps because it was clear their interests were then being adequately represented, may seek to intervene for the first time if the party representing their interest loses the case and decides they don’t want to appeal.
· Interest: In the matter pending before the court
· Tangible interest that goes beyond basic curiosity in the case → low bar
· Impairment:  Will that interest be impaired, as a practical matter
· Doesn’t mean legally bound to the judgment.  Outside parties are never bound, but they may be impaired, stare decisis might make it harder to enforce your property rights later. If it is legally significant, must be practically impaired. 
· Absence Adequate Representation: Is the existing party adequately representing the interest?
· Government = adequate

If 24(a) fails, you can try 24(b) by saying it was a common question of law/fact.

Rule 24(b)(1)(b) Permissive Intervention
· Court may permit intervention of anyone who has a claim/defense that shares with the main action a common question of law/fact. It must be timely. 
· Unduly delay or complicate the litigation, prejudice existing parties
· Great Atlantic: the extent of the proposed intervenor’s interest, the adequacy of existing representation, and whether the intervenor would contribute to the full development and fair adjudication of the matter.
· Great Atlantic Court uses discretion to deny because they were going to steer case in a different direction and unduly complicate litigation. 

Rule 24 (c) Motion to Intervene
· State grounds in a proper pleading, as provided by Rule 5.

GREAT ATLANTIC: The group is an environmental Org interested in maintaining the rural nature of the city so they have an interest in defending the constitutionality of the superstore law and want to intervene as defendants. Court finds the town is adequately representing their interests.Intervention should not be granted if an existing party can provide adequate representation of the proposed intervenor’s interests.
· In contrast to the Great Atlantic, some courts place the burden of persuasion on the ‘adequacy of representation’ issue on the party resisting intervention.

Diversity + Intervention = Problem of 1367(b) 
Mattel v. Bryant: Facts: Mattel sues Bryant for taking their Bratz Dolls rights and giving it to MGA → files diversity
breach of contract case against Bryant, challenging ownership over Bratz Dolls. MGA clearly has an
interest (if Bryant loses, Bratz wasn’t legally sold to them). However, MGA is non-diverse (from the
same state as Mattel), seeking to intervene as a defendant against Mattel.
MGA can intervene as a defendant, even if he is non-diverse, because,it would make sense to have MGA involved in the suit to fully resolve the ownership of the Bratz line of dolls,  MGA’s presence in the suit is not required to fully vindicate either Mattel’s or Bryant’s claims or defenses.
· A long-held, judge-made exception to 1332 diversity requirement is if a party that is not non-diverse, non-indispensable intervenes diversity will not be destroyed. 

Indispensable: Courts continue to apply pre §1367 standards to determine whether they can exercise supplemental jurisdiction over a proposed intervention by a non-diverse party.
· Does not matter if the non-diverse is intervening as a plaintiff or a defendant. 
· Indispensable = one who should have but could not have been joined as an original party as a consequence of diversity = NO SMJ.
· Not Indispensable = the party need not have been joined at the outset = YES SMJ over the intervention because the intervention of a non-diverse and non-indispensable party was not seen as an evasion of the complete diversity principle. 
· “If we could proceed w/o them then we can proceed w/ them”

[bookmark: _heading=h.yydiur8fewr2]Rule 22: Interpleader 
Special device designed to give some legal protection that has possession of some property to which adverse claimants exist
· Stake: tangible/intangible property that is identifiable
· Stakeholder: person who possesses stake at the time, bank = custodian
· Adverse claimants: persons who have adverse claims to the property, full ownership claim to it. 
· Usually when (1) someone has possession over property they do not have interest in the AC’s will battle it out in court or (2) stakeholder is also an AC and stays in as a claimant.
· 2 Ways: Rule Interpleader 22 or Statutory 1335

Anti-Injunction Act: Forbids federal courts from enjoining state proceedings, unless 3 exceptions:
· (1) when authorized to do so by statute (2361)
· (2) in aid of jurisdiction (Geller)
· Geller Case: ​​A federal court may enjoin state court proceedings that involve disputed property being concurrently litigated in the federal court pursuant to a Rule 22 interpleader action. 
· (3) to protect judgment (Jerris Leonard)
· Link this to Rule 13(a) compulsory counterclaims.  If a party asserts a claim in state court that was an unfiled compulsory counterclaim in an already decided fed court case, the party against whom the claim is being sought can go to federal court and ask them to enjoin the state court from hearing the claim.

1335 Statutory Interpleader: Jurisdictional: Venue, SMJ, and PJ are satisfied in it.
· AIC is > $500, 2 or more adverse claimants have to be diverse from one another. [if it’s 3, doesn't matter for 3rd to be diverse], Must deposit stake with the court.
· P = SH 
· D1 and D2 who are diverse from each other.
· If SH is also a claimant + D’s are from different state = diversity satisfied.
· Venue: 1397 under 1335 (doesn’t work anywhere else)
· May be in any judicial district where one claimant resides
· Can be transferred to more fair venue and can always use 1391
· Personal Jurisdiction: Statutory 2361
· Federal long arm statute: There is PJ over all claimants, nationwide S.O.P. minimum contacts w/ USA (like a 4k1a)
· The District Court has power to enjoin state proceedings because of this.
· SH can have 2 roles: SH and Plaintiff, so if SH is diverse then diversity is satisfied.

Rule 22 Interpleader: 
· stake, stakeholder, + satisfy diversity standards: complete diversity between SH and all claimants, AIC > 75k.
· Stake deposit not required.
· PJ = Minimum contacts 4k1a Venue = 1391 SMJ = Usually 1332
· Use it when all the claimants are from the same state because if SH is diverse from them, diversity exists.
· Stakeholder will state who the P is. 
· Rule 22 Defensive interpleader: Through a cross or counterclaim, a defendant stakeholder whom one of the claimants has sued can interplead another claimant. 

[bookmark: _heading=h.vu4lb3j04l9t]Rule 19: Compulsory Joinder, Persons Required to be Joined if Feasible
· 12(b)(7) Motion - failure to join a party under rule 19
1. RULE 19(a)(1): Is the person required to be brought in, if it is feasible?
· Those without whom a court will be unable to accord complete relief among the existing parties
· Complete Relief: everything existing parties are asking for. “Gatekeeper”
· Rare: usually triggered when you are seeking an injunction and there is an intermediary party that needs to be there to allow named D to do what you're asking them to do
· Absent party claims an interest in the subject of the action and their interest [AP] might be harmed, impaired, or impeded if they are not in the case. 
· Those who have an interest in the subject of the action and his absence might harm an existing party [P, D] by exposing that party to a substantial risk of incurring double or multiple liability, or otherwise inconsistent obligations. 
· If one of these is satisfied, the court must order the P to bring the ABSENT PARTY into the case unless it's not feasible

2. Is it feasible? Not Feasible: No PJ, Destroys Complete Diversity, Person objects to venue
· If it is not feasible, cannot require the Plaintiff to bring them in.

[bookmark: _heading=h.qfzv6fous7kf]3. Rule 19(b): Absent Party = Required & Joinder is not feasible 
· Because the absent party is required and cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. They will do this by seeing if there is a way to alleviate the harm without a Rule 19 compulsory joinder. If not, dismissed. 
· (1.) the extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties;
· Look at interest of absent party and interest of D
· (2.) the extent to which any prejudice could be lessened or avoided by protective provisions in the judgment, shaping the relief, or other measures;
· Is there some practical way we can avoid the harm
· Some creative way we can formulate a judgment in this case that lessens the harm it will case
· Ask court to put cap on damages
· Court might consider inviting an absent party whose not subject to SOP to intervene
· Court might withhold its judgment until such time as the absent party has had an opportunity to litigate the pertinent issues in another court
· Court might also consider whether the objection party can bring the absent party into the case through other joinder devices such as CC or interpleader
· (3.) whether a judgment rendered in the person’s absence would be adequate; and
· If we come up with a judgment, is it really worth anything or will they just need to litigate a lot more
· Efficiency 
· (4.) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
· What if we dismiss case , how will that affect claimant
· They might not have any other forum

4. Can we proceed without them, has the court found a way to alleviate the harm?
· If there is no way to alleviate harm → → dismiss the case because they are indispensable.
· If we can, they are not indispensable and we can move forward.

MALDONADO: Appellate court determined the Uncle ought to be brought in (was required) but could not be brought in because it wasn’t feasible, so they sent the case back down to determine 19(b), whether the court could have proceeded without him.  This court said no because nothing could have been done to avoid/ameliorate the potential double liability issue for the Bank,  and a judgment rendered in the uncle’s absence would not have been adequate for the same reason.  But, they got a little weird with this factor.  They argued that the family would still have an adequate remedy by bringing in the uncle under a different federal court (perhaps in Texas), but their reasoning for this was quick and dirty.
[bookmark: _heading=h.nnc1pbzatyp]

[bookmark: _heading=h.9nffwm8n3xn7]Rule 56: Motion For Summary Judgment
Provides federal courts with the authority to enter summary judgments and describes the general standards and circumstances under which a court may do so. This motion is filed after discovery and tests the evidentiary sufficiency of a claim or defense.
· Contrast w/ 12b6 motion: tests the legal sufficiency of the pleadings.
· Moving party: person filing SJ
· Rule 56(a) authorizes either party to move for summary judgment or partial summary judgment. Can file it until 30 days after close of all discovery.

56(f) Judgment Independent of the Motion: After giving notice and a reasonable time to respond (both required), the court has the discretion to:
· (1) Grant summary judgment for nonmovant;
·  Goldstein v. Fidelity: A court may award summary judgment to a non-moving party if: (1) that party’s entitlement to judgment is clear and (2) the losing party was on notice that an adverse decision was possible and was given reasonable time to respond. Here, even though Goldstein moved for the motion for SJ, the court, after giving notice that an adverse decision was possible, actually granted the motion against him bc it determined there was no genuine issue of material fact for Fidelity's defense.  It backfired on Goldstein, but the court is allowed to do this under Rule 56(f)(1)
· (2) Grant the motion on grounds not raised by a party; or
· (3) Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute (sua sponte)

Admissible Evidence: material to prove/disprove allegations: witness testimony, docs, photographs.
Non-Admissible Evidence: affidavits/declarations → Can be made admissible if made on personal knowledge (not hearsay) and testimony support. The person providing the evidence must be competent and able to actually testify to that evidence
· Celotex: Here, there was a letter that itself was not admissible. But, the person who wrote the letter said she would testify at trial to provide the exact information in the letter, and thus, the letter was reducible to admissible evidence and sufficient to support a burden of production. 

Approach:
1. Describe Case & Identify Claims/Elements
2. Identify who must prove elements of claim/defense: (this does not change depending on who the moving party is.)
a. Claim: P has the Burden of Persuasion
b. Defense: D has the Burden of persuasion
3. Identify what standard of proof will be at play at trial (almost always preponderance of evidence but sometimes clear and convincing).
a. No reasonable juror could find with a preponderance of the evidence: more probable that the fact is true than not true (50.1%+)
b. Liberty Lobby: established that summary judgment is trying to replicate and apply the same standards that would be applied at trial. A judge must be guided by the substantive evidentiary standards that apply to the case and must ask whether a jury, applying those standards, could reasonably find for either the plaintiff or the defendant. Must be material to the case.
4. Did the moving party meet their burden of production? → meaning that there is no genuine dispute as to any material fact (the facts cannot give rise to multiple inferences/reasonable minds cannot differ). [no reasonable juror could find w/ a preponderance of evidence.]
a. Moving party with the burden of persuasion: you must prove the point at trial so must show that he has sufficient proof of each element of his claim or defense through affirmative evidence such that a reasonable fact finder could rule in his favor.
b. Moving party WITHOUT the burden of persuasion: doesn’t have to prove case at trial so, affirmative evidence that negates one element of claim/defense or negative evidence by showing that the other side doesn’t have enough evidence to prove their case/one element/defense.
i. Celotex: Catrett brings wrongful death action on behalf of her husband and sues Celotex claiming that her husband died from exposure to the manufacturer’s asbestos. Celotex moved for SJ saying that there was no evidence that Celotex was the proximate cause of her husband’s injuries, attempts to meet burden of production by claiming that Catrett was unable to produce evidence in support of her allegation (negative evidence) → met initial BOP bc Moving Party WITHOUT BOP does not need to present affirmative evidence to meet the initial burden of production. 
5. If the moving party did not meet the burden of production, the motion will be denied as to that fact. If they did meet it, the Burden of production shifts to the non-moving party to show there is a genuine issue of material fact and the moving party did not actually meet the burden of production.
a. If met burden, motion denied, for this preview of the evidence has revealed that there is indeed a genuine issue of material fact that must be resolved at trial
b. If no, motion granted. if, based on these undisputed facts, the movant is entitled to judgment as a matter of law.

[bookmark: _heading=h.lwn590oxw0jy]Rule 55: Default Judgments
1. Rule 55a Entry of Default: When a party against whom a judgment for affirmative relief is sought has failed to respond, and the failure is shown by affidavit or otherwise, the Clerk must enter default. “Entry of Default”
· P must show through by affidavit to the Clerk that POS was proper and that D failed to respond. 
· Strips the defendant of ability to defend within that claim.
· Unless: defaulting party files 55(c) motion to vacate it, and shows good reason for why they are in default, it would be granted. Low threshold standard because favors an agreement on the merits of the case. 
2. Rule 55(b) Then, Clerk must enter default judgment if the amount sought is for a sum certain (no calculation required) and only if the defaulting party did not appear in court. “Entry of Default Judgment” 
· Sum certain + no appearance → can be entered by the clerk
· Not a sum certain and/or they did appear → must be hearing by the judge; damages determined
3. Rule 55(b)(2) If the damages are for a sum certain and the defendant has appeared, they will get a seven day notice on a hearing for default judgment (so they can come and defend the damages) 
· Merely accepting/waiving service of process does not constitute an appearance for the purposes of Rule 55(b)(2) Rogers
· Default judgment: A fully enforceable judgment that may be entered against the party who, having been served with an adverse pleading, has failed to defend, and against whom a default has already been entered. Cuts off right to respond to complaints. Can’t file an answer or MTD
4. Plaintiff wants to enforce judgment.. Can the defendant still challenge it?
· Rule 60(b): challenge any kind of judgment for lack of PJ, failure of SOP, judgment procured through fraud, newly discovered evidence, or mistake, inadvertence, surprise, or excusable neglect;
· 3 Factors + discretion in determining Excusable Neglect:
· (1)  The extent of the prejudice to the plaintiff
· P will have a harder time making its case bc, for e.g., witnesses have disappeared.  Something like that.
· (2)  The merits of the defendant’s defense
· D would have to show some good faith basis for denying the claim
· (3) Culpability
· Of why the defaulting party did not respond in a timely manner.
· (+)  court’s discretion
· Rogers: Here, lower court did not err in granting relief from a default judgment because D’s lack of in-house procedural safeguards does not count as “excusable neglect,” even though it was largely the fault of a third party delivery service.  It was merely poor management and lack of safeguards.
· Can file a 60(b)(4) motion or collaterally challenging the power of the now issuing court to issue a judgment (lack of PJ, etc). 
· Ex: default judgment is entered in CA for 100k, P finds out D has assets of 100k in TX, can they take the default judgment to TX and enforce it? Yes, TX courts must give it full faith/credit but the D in that proceeding can challenge the validity of the default judgment on grounds such as Lack of SMJ/PJ/SOP. 
· 60b4 you’re at the first court, now this is a collateral attack.

FRCP 41(a) (Voluntary Dismissals) (Presumed to be Without Prejudice)
· Three ways a plaintiff can dismiss a case- (1) and (2) do not require the court’s approval, (3) does
· (1) before the opposing party has responded
· (2) after the opposing party has responded but with the agreement of the opposing parties
· (3) at any time, but under the terms that the court deems proper

FRCP 41(b) Involuntary (Dismissals for Failure to Prosecute) (With Prejudice)
· A dismissal sought by the defendant on the grounds that the plaintiff has not pursued the case OR sua sponte by the court
· The dismissal is with prejudice because it is presumed to be judgment on the merits
· Six factors to consider in determining whether dismissal for failure to prosecute is appropriate:
· (1) Whether the failure was due to the party’s willfulness, bad faith, or fault;
· (2) The extent to which the failure prejudiced the opposing party;
· (3) The length of time in which the plaintiff took no action in the case;
· (4) Whether adequate warning was given that such failure could lead to dismissal;
· (5) Whether dismissal is necessary to deter future misconduct; and
· (6) Whether less drastic sanctions are appropriate.


Dismissal as a sanction for misconduct.
· Pretty drastic action so courts are careful about this, warn the P that they are inactive etc.

Rule 50 → Enter judgment in my favor, Rule 59 → At least give me a new trial.

Rule 50 Motion for Judgment as a Matter of Law in a Jury Trial:  motion may be made at any time prior to submission to the jury, only after a party has been fully heard on an issue. The court may resolve the issue against the party [partial judgment] or grant a motion for judgment [make it a complete judgment] **FINAL JUDGMENT
· Presumption that the non-moving party and their witnesses were believed and were credible. Evidence is viewed in light most favorable to the non-moving party. Courts can neither weigh the evidence or assess witness credibility. 
· A party is entitled to a judgment as a matter of law if, on the evidence finally submitted, no reasonable juror could find against that party. It is not sufficient to merely submit some evidence or a scintilla of evidence. Rather, the evidence must be sufficient to meet the applicable standard of proof (usually a preponderance of evidence.)
· If a reasonable juror could find the opposite, then the MFJ is denied. 
· Example: P presents all evidence [burden of persuasion as to every element] > opposing party files R50 motion to have that issue decided against the party if no reasonable jury could find on behalf of the non-moving party (applying exact same standard we would apply for summary judgment) > court can grant it under no reasonable juror standard.
· can also grant a motion for judgment as a matter of law if the issue on which the court has found no reasonable juror to find , if that issue is essential to the parties case
· so, it can resolve the issue against the party and if that issue is essential to one of the elements/ or essential to a defense - the court can enter judgment for that party (just how it would enter SJ)
Rule 50(b): If the motion is denied, the movant may then renew the motion after the return of a jury verdict, or may in the alternative move for a new trial. 

Motion for a nonsuit: Motion is made at the close of the plaintiff’s case and before the defendant has presented any evidence (basic idea being plaintiff has introduced insufficient evidence to support his claim).

Motion for a directed verdict: Motion is made at the close of all evidence (basic idea being that the evidence taken as a whole including affirmative defenses supports only one outcome).

Motion for a judgment notwithstanding the verdict: Motion is made after a verdict has been rendered. Most JDX, cannot file this unless he has previously moved for a nonsuit or a directed verdict on the same grounds. “Renews” previous motion.

Honaker: Honaker files 1983 action against Smith; D files Rule 50 motion for judgment as a matter of law; has to prove that Smith was acting within his official capacity when starting the fire as mayor/extinguishing the fire as head of the fire dept;  Judge granted Smith’s motion for judgment as a matter of law because no reasonable jury could have found an evidentiary basis to find that Smith set the fire under the color of state law. Here, while there was some evidence on both sides, evidence on Smith’s side was superior, leading to a finding that the jury could not have reasonably found in favor of Honaker on a preponderance of the evidence standard.

Tesser: A plaintiff is not entitled to judgment as a matter of law or a new trial if the evidence was sufficient to support the defendants, defense witnesses were credible, and any error was harmless. Judgment as a matter of law demands a complete absence of evidence supporting the verdict or overwhelming evidence in the movant’s favor. In considering a Rule 50 motion, the court draws all credibility assessments and inferences in favor of the nonmovant.
[bookmark: _heading=h.vnr6z6a3owpu]
Rule 59 Motion for a New Trial: The court may, on motion, grant a new trial on all or some of the issues—and to any party (a) after a jury trial, or (b) after a nonjury trial if filed no later than 28 days after the entry of judgment if a prejudicial error leading to a manifest injustice occurred during the trial that (likely) affected the outcome of the case. After a non-jury trial the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.
Errors must be ones that affect the fundamental fairness of the trial process: jury selection process; erroneous evidentiary rulings (one of the most typical); erroneous jury instructions; verdict as being against the weight of the evidence; excessiveness or inadequacy of the verdict (Gasperini); misconduct by the judge, jury, attorneys, parties, or witnesses; or newly discovered evidence
· Affected the entire verdict
· Excessiveness: shocking the conscience 
· Compensatory Damages: abuse-of-discretion standard of review on appeal. 

No presumption in favor of any party. Courts can reweigh evidence, including assessing witness credibility.
· Unless the appellate court sees the trial court's decision as abuse of discretion or based on peroneus x, they will not reverse.
· If a reasonable juror could rule either way but the evidence favors the filing party → can grant a new trial.
· If a reasonable juror could rule either way but the evidence favors the non-moving party → won’t grant a new trial.

[bookmark: _heading=h.171i6t9inbju]
[bookmark: _heading=h.dsgtta6qo2ws]Claim and Issue Preclusion
· ** 2 successive cases
· Claim: a set of operative facts leading to a right of action
· Relationship between preclusion and joinder: same transaction test, fact driven approach, fairness/efficiency
· Claim/Issue Preclusion: premised on concept of finality, all litigation should come to an end at some time. Final judgment = all issues resolved forever. Final judgment is reviewed on appeal, not a new case.
· Res judicata: the thing has been adjudicated, collateral estoppel. 
· Claim preclusion: preventing a party from litigating a claim that has already gone to judgment
· Issue preclusion: same thing for some small part of the claim. 

Intersystem Preclusion: Second court will always apply the law of the court from the case that went to judgment first.
1. State → state: second state court applies the first state court’s law of preclusion
2. State → federal: federal court applies the law that the state court would apply
3. Federal → state: state court applies federal law of preclusion
a. If a federal court sitting in diversity, it will borrow the law of preclusion from the state in which it sits.
b.  I.e. diversity case in USDC for Central District of CA will borrow CA preclusion laws

[bookmark: _heading=h.j6pgd7h3y09g]Claim Preclusion/Res Judicata 
· Extinguishes all parts of the claim, even the ones that were not brought up at the time.
· Applies to uncontested judgments, such as defaults.
Under the federal law of res judicata, a final judgment on the merits of an action precludes the parties from relitigating claims that were raised or could have been raised in that action. 
(1) Same Claim
· Primary Rights [CA]: Not same transaction, do the 2 cases involve the same primary right? When are you allowed to bring claims together based on old code pleading standards? “Right of Action” 
· Contracts, injuries, recover real property/chattel, actions against trustee, actions arising from same transaction
· Right to be free from PI – back & arm: can’t bring both claims, only one.
· Right to be free from damage to car: can sue separately
· Same Transaction Test [Fed and Most State]: common nucleus of operative facts, same transaction, factual overlap, logical relationship test; is there a significant factual overlap such that it would've made sense to bring these cases together before.
· Federal courts & Federal Q cases - ** always applied. 
· Diversity Case: Federal Court borrows the court’s law of the 1st case that goes to judgment.
· Same Evidence Test: strict version of same transaction (won't be tested on it bc only 2 or 3 states follow)
· Porn v. Nat’l Grange: Case 1: Car accident, insurance refused to pay. Breach of contract case against insurance company (plaintiff prevails) Case 2: series of “bad faith” claims against insurance company. Are the two rights of action the same claim? Yes, the two lawsuits involved sufficiently identical causes of action which should not have been split into two lawsuits because they both start from the same automobile accident and the insurance company’s refusal to pay → Porn’s bad faith claim is barred by claim preclusion

(2) Same parties or 2 persons that ought to be treated as 2 parties
· General rule is that only parties to a case are bound to judgment, but there are circumstances where non-parties can be bound to a judgment or claim-preclusive effects.  
· (1) The non-party has agreed to be bound - Waiver, K, Agreement. 
· (2) Strong special relationship exists between the litigants. privity relationship, employer/employee, bailor/bailee, etc. *not going to test us on this one
· (3) True representative suit - a formal representative relationship (ex: trustee representing beneficiary / a class action) MUST establish adequate representation.
· (4) “Control” Exceptions: Non-party somehow controlled the previous litigation. Actually controlled it, financed it, dictated strategy, provided the witnesses. Named party litigates as the proxy of the non-party. 
· (5) “Agency” Exception: Claim may not be litigated through a proxy or agent.
· Taylor is the proxy for Herrick, "I'm just going this for Herrick" [they knew each other, they are part of the same club, they used the same lawyer, Herrick asked Taylor to help him out on restoring the plane, there are a bunch of relationships pointing to the possibility that Herrick is acting as a proxy]
· (6) Statutory exceptions: Public law cases in which the state or Congress has made a determination that re-litigation of this issue would be inappropriate (bankruptcy and probate proceedings). 
· Taylor v. Sturgell: Case 1: Herrick wanted to restore old airplane, filed request asking Fed. agency to give him info. Fed agency refused. Ct found against Herrick. Case 2: Taylor files for the same documents. TC Finding: No, Taylor precluded by “Virtual Representation”. SC Finding: Rejects VR, but says it will not always violate due process so some states may permit it. Allows State courts to have their own approach to it, more expansive than S Ct. 
· 13-10: If the first case that went to judgment was in State Ct., P cannot rely on Taylor to prevent the use of VR test to bind her to judgment. If the first case went to judgment in F. Ct, VR is not available and plaintiff can rely on Taylor to prevent the court from binding her to judgment using the VR test. If state law allows VR test, it does not violate due process flat out, but there is a strong argument to be made that should not be bound by lawsuit only through VR test. 
· 13-11: cannot rely on VR test because Taylor prevents if the 1st case that went to judgment was in F. Ct. and F law controls. Claim preclusion cannot be employed if not by the same party. 

(3) Judgment must be final, valid, and on the merits.
· Final = when the TC has definitely ruled on it and there is nothing left to do besides assess costs of executing judgment, even if it is on appeal.
· Minority rule: CA/VI which say it is not final unless the appellate process is complete, meaning the time to file an appeal.
· & Some cts require it to be entered in the courts docket.
· Moitie: Equity can play a role, but once all the standards are satisfied, there is no exception. 
· Problem 13-4: First case going to judgment was in CA state ct, and case went to appeal. Applying CA state law means the judgment was not final and you cannot dismiss based on claim preclusion.  9th circuit says: “equitable exception” when a final judgment is appealed, it is not a final judgment. Simple justice is served when the doctrine is applied according to its’ terms, there must be a finality of judgments even when mistakes are made. 
· Valid = no lack of personal jur, lack of service of process, improper service of process, possibly subject matter jur, fraud
· Fed cases → lack of SMJ rarely a problem. 
· On the merits = All based on who won the previous case and why.
· If plaintiff wins → a final judgment in favor of the plaintiff is always on the merits
· Must ask, can the defendant refile the case? → yes → not on the merits
· D wins MTD w/o prejudice → not on the merits
· Lack of personal jurisdiction, lack of subject matter jurisdiction, improper service of process, improper venue (basically any 12(b) motion with leave to file another complaint)
· MTD w/ prejudice → on the merits
· Statute of limitations is not on the merits because it can be refiled in another state
· Even though prior dismissals have no CP effect, it may be precluded through IP. 



[bookmark: _heading=h.quqgluw6zu0w]Issue Preclusion
· Precludes relitigation of a part of a claim that was decided in another case, and may be relevant in another claim. 
· Often said, IP only applies if the party against whom it is asserted had a full and fair opportunity to litigate that issue in the initial proceeding. 

(1) Same Issue/Ought to be Treated as Such
· Enough Factual/Legal Overlap → “same issue”
· Nature of the underlying claims, substantive policies that may be argued for or against IP, extent to which IP will promote/undermine principles of fairness/efficiency.
· Time passed between issues: did the facts change?
· 1181 hypotheticals.

Lumpkin v. Jordan: First case: L v. J in f court. One claim 2 COA: (1) 1983 discrimination claim [1331] (2) state claim 1367 [supplemental]. Court grants SJ on (1) and dismisses with prejudice aka on the merits (2) through 1367c no prejudice so can be refiled in fed ct. Lumpkin appealed. Second case: L v. J FEHA State court. “Motivation was secular.” No claim preclusion because this was dismissed w/ no prejudice and could be refiled. Was actually litigated and expressly decided. Motivation being secular was necessary to the judgment. Issue preclusion may apply because of the exact same issue/facts. Must go through the balances.

(2) The Issue Must Have Been “Actually Litigated”
· Properly Raised, Formally Contested, Submitted to the Court. 
· At trial itself, or through various pre-post trial motions. 
· Applies to motion to dismiss for lack of jurisdiction, etc. 
· 13-5: an issue that was brought to the court, contested in a lack of pj motion, and submitted to ct = was actually litigated.
· Defaults are not actually litigated.

(3) The Issue Was Decided by the Prior Court (expressly or implicitly) and Necessary to the Judgment
Decided:
· Expressly: if a court makes findings of fact/conclusions of law
· Implicitly:  jury renders a general verdict, second court may examine pleadings and record of the case to determine which issues were decided. Can consider extrinsic evidence.
· If JDX severs the trial’s liability portion from damages portion, the finding of liability will be final for purposes of IP but not CP. 

Necessary/Essential but need not have been on the merits:
· The Court's judgment could not stand without it. (not q)
· Alternative Determinations - when either of the determinations would independently be sufficient to sustain judgment.
· RULE R2: If a trial court issued alternative rulings (either of which standing alone would fully sustain the judgment), neither are necessary in a subsequent lawsuit unless an appeal is taken. If an appeal is taken, only the ones affirmed on appeal will be necessary/binding.
· Samara R2: Samara filed an appeal and asked court to address the question of causation, ct. said we aren’t going to address that issue. > Court emphasizes that the Ct. appeals declined to answer a question > issue preclusion cannot apply. 
· CA S Ct is not fully embraciq
· A person not technically a party (or in privity) who controls a prior litigation or substantially participates in it will also be treated as a party as to those issues over which that control or participation was asserted
A non-party can use IP against someone who was a party - Non-Mutual Estoppel/Non-Mutuality.
· Cunningham v. Outten: A passenger of C. Struck by a car driven by O. C sued O in a DW Superior Ct. First case: Commonwealth v. O, inattentive driving verdict. Second case: A v. O: A filed MSJ to enforce the previous judgment and establish O was negligent. They were not the same parties. Court allowed a partial MSJ and IP for breach of due care, not causation. Outten precluded from denying that she was inattentive driving. 
· Bernhard v. BOA: Court eliminated mutuality requirement. Holding: For purposes of justice and efficiency, the court can abandon the traditional mutuality rule and allow for non-mutuality → allows Bank of America to use issue preclusion as a defense
· Both defensive and offensive non-mutual issue preclusion is acceptable (CA and Federal)
· Defensive when a party is using issue preclusion as a defense (Bernhard)
· Offensive when a party is using issue preclusion to establish a key element in their case (Parklane v. Shore)
[bookmark: _heading=h.7g6mpe6al09r]
[bookmark: _heading=h.12r1bfkfvkhk]Eerie Doctrine:
What law should federal courts apply in diversity cases? 
· Worried about reserved powers doctrine.
· Supremacy Clause: Federal law [const.; treaties; statutes] are the supreme law of the land > if there is a conflict between state and federal law and federal law is VALID, federal law will prevail. If it’s invalid, state law prevails.
· Procedural Federal Law: Constitutional [text + interpretations]
· Procedural statutes like 1331, 1332, 28 USC x.
· Formal federal rules (FRCP)
· Judge made procedure AKA freestanding law: doctrine of forum inconvenience, doctrine of latches
· Substantive v. Procedural Law:
· Substantive: concerns everyday life, regulates activities outside litigation like contracts and torts.
· Procedural: method, manner, means of adjudicating disputes that arise out of SL.
· Litigation Process: 
· Federal claim: 1982 filed in federal court = federal process law. 
· State claim: State ct + state law claim = apply state procedural law.
· Almost always the case: Where federal law applies it will trump state law
· Federal ct > Federal procedural law 
· State ct > State procedural law 
· Erie case: Denied using “federal common law” and instead applied state law. Brandeis focused on impact of allowing federal courts in diversity to apply federal law. Encouraged forum shopping, unequal administration of the law, because diverse citizens could remove state actions to federal court and potentially take advantage of more favorable laws, thus disadvantaging litigants suing in their home state. 
Steps:
1. Identify the issue or potential conflict between federal procedural law and state law. 
a. If there is no conflict, just apply federal law.
2. Is the federal standard sufficiently broad to control the issue?
a. Does the federal standard apply? Interpret this in your answer.
b. Yes → Real conflict with state law.  
3. Validity → Is the federal standard valid?

Track I Statutes:
1. Invoking article 1 & 3 to see if Congress had the power to pass this statute 
a. It did, if the statute is rationally classifiable as procedural [easy standard]
b. AK\A: RCAP: how does the statute operate w/in federal procedural system?
2. Federal rule can’t abridge, enlarge, or modify a substantive right: → Whether the federal rule has altered that right to some fashion. Whether the rule has altered nature/enforceability of that claim. Rare that federal rule crosses the line.
a. Alters (+, -, change) an element of a state law claim.
b. Enlarges/Contracts the SOL > alters time frame w/in which you can file a claim 
c. Alters the remedy > puts a cap on the damages, ignores cap the state ct puts. 
3. If it’s valid > apply it. 

Track II FRCP: 
1. The government had the authority to create rules of procedure [not a RP problem]
2. If the statute is rationally classifiable as procedural [easy standard]
a. AKA: RCAP: how does the statute operate w/in the federal procedural system?
3. Federal rule can’t abridge, enlarge, or modify a substantive right:
a. Alters (+, -, change) an element of a state law claim.
b. Enlarges/Contracts the SOL > alters time frame w/in which you can file a claim 
c. Alters the remedy > puts a cap on the damages, ignores cap the state ct. puts. 
4. If you decide it’s valid > apply it. 

Track III Judge Made Laws: 
1. Authority of judges to make freestanding law is implicit in Article 3 > “Fill gaps in procedural law that are left by statutes and rules”
2. It did if statute is rationally classifiable as procedural -> here’s what it does in the procedural system.
3. Can’t be outcome determinative at the forum shopping stage.
a. Is there a substantive advantage of filing in F. Ct > S. Ct? There should be none for it to be valid.
b. Hanna: could not file the case even at the state level, so federal law could not be applied. SOL had run in state court, and federal court would allow for filing bc of DOL [judge made law]
c. Gasperini: Both courts were an option but there was a bigger remedy in federal court which altered a substantive right -- outcome effective. Federal standard not valid. 
d. York: this was not OD at FS stage because the case could have been filed in both courts. Only got a procedural advantage in federal court, not substantive. Could be validly applied.
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