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Claim: An operative set of facts giving rise to a cause of action

Cause of Action: A set of facts (the claim) showing that your rights were violated and you are entitled to relief.

Complaint: The beginning of a case. Asserts a right to relief against a defendant.

Answer: Responds to the complaint and can make counterclaims. Before filing an answer, the defendant can also file a motion to dismiss.

12(b) Motions to Dismiss:
· (1) lack of subject matter jurisdiction
· (2) lack of personal jurisdiction
· (3) improper venue
· (4) insufficient process
· (5) insufficient service of process
· (6) failure to state a claim on which relief can be granted
· (7) failure to join a party under Rule 19

Demurrer: CA state law equivalent of a 12(b)(6) motion to dismiss.

Due Process: No person shall be deprived of life, liberty, or property without due process of law. Exists in the 5th (for federal government) and 14th (for states) amendments. What you are entitled to under the due process requirement can vary depending on the severity of the deprivation, but the absolute minimum is a notice and hearing before a neutral magistrate. Due process is a flexible concept that must be tailored to fit the situation. FAIRNESS AND EFFICIENCY.

Considerations in determining whether a procedure satisfies due process:
· What is the interest being affected? (how big of a deprivation would this be?)
· How well does the current procedure work? (what is the risk of error?)
· What would be the potential value or burden of adding additional safeguards? (would adding to the procedure undermine its efficiency?)
· Mathews v. Eldridge - due process does not entitle Eldridge to an evidentiary hearing before cessation of his disability benefits. The court distinguishes disability benefits from welfare benefits (which do require an evidentiary hearing) because: 
· The evidence being considered in deciding to cease disability benefits comes from a professional source (physician) and is thus more reliable; 
· Disability benefits are less critical than welfare; 
· The types of evidence (medical charts, lab tests) used in a disability case are more suitable as written evidence
· The cost of requiring evidentiary hearings could be substantial
· Lewis Powell had no soul

To satisfy the notice requirement of due process: notice must be reasonably calculated, under the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. The notice must be of such nature as reasonably to convey the required information, and it must afford a reasonable time for those interested to make their appearance.
· Reasonableness here is from the perspective of the server
· Handing the summons and complaint to the person is always good enough. All other forms of service (mail, newspaper) are constructive service and require a statute or rule saying that method is ok
· Mullane v. Central Hanover Bank & Trust - Bank attempts to serve members of a common trust fund through a notice in a local newspaper. This is insufficient to satisfy due process because the bank knew that some members lived out of state and would not see the notice. The newspaper notice was good enough for members whose address and location the bank did not know, but for those it did service by mail was required.

Class Action: One or more parties sue or are sued as representatives of a larger group of similarly situated persons/entities, with the judgment binding all members of the class (unless they exercise a right to opt out). The judgment in a class action suit may bind members of a class who are not parties to the suit, but only if their interests have been adequately represented.
· Hansberry v. Lee - Black family trying to move into a neighborhood in Chicago is not bound by a previous class action judgment enforcing a racial covenant because the class in the previous case consisted of property owners attempting to enforce the covenant whose interests were counter to the family’s.
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There are two pleading systems: code (fact) pleading is used in CA and notice (simplified) pleading is used at the federal level. A pleading states a claim showing that the pleader is entitled to relief.

[bookmark: _a5b2ni3ydmxs]Code Pleading

CA Code of Civil Procedure §425(a): A complaint or cross complaint shall contain both of the following:
· (1) a statement of the facts constituting the cause of action in ordinary, concise language
· (2) a demand for judgment for the relief to which the pleader claims to be entitled. If the recovery of money or damages is demanded, the amount demanded shall be stated.

Ultimate Facts: facts on which liability (or a defense) will be established (D drove 95 mph in a 65 zone).
Evidentiary Facts: additional information used to prove the ultimate facts (Officer P clocked D driving 95 mph on his radar gun).
Conclusions of Law: simply alleges that the law was broken (D was driving above the speed limit).

In a valid pleading there will be enough ultimate facts to show a cause of action. Evidentiary facts are unnecessary and conclusions of law are insufficient on their own.
· Doe v. City of LA - Boy scouts who were sexually abused by a police officer failed to plead facts sufficient to constitute a very specific cause of action that the legislature had opened up the statute of limitations for. While they pleaded facts sufficient to show that they were abused, they did not show that the defendant knew or had reason to know that the specific officer had been guilty of sexual misconduct before the incidents in question.

To allege on information and belief: if you have information on which you can premise a reasonable belief, you can make an allegation without specific evidence.

Doctrine of less particularity: when the defendant has superior knowledge of the facts, less particularity in the pleading is required as long as sufficient notice is given to enable the preparation of a defense.
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F.R.C.P. Rule 8(a): a pleading that states a claim for relief must contain:
· (1) a short and plain statement of the grounds for the court’s (subject matter) jurisdiction.
· (2) a short and plain statement of the claim showing that the pleader is entitled to relief.
· (3) a demand for the relief sought.

Pleadings are construed liberally, and any errors are ignored if a substantial right of a party is not prejudiced.
· Conley v. Gibson -  group of black railroad workers sued a union under the federal Railway Labor Act for failing to represent them adequately and without discrimination. Their complaint was sufficient despite failing to set forth specific facts to support its general allegation of discriminatory treatment.

Under the Conley standard, a claim should not be dismissed unless it fails to give the other party sufficient notice to prepare a defense. As long as the other side knows what they are being accused of and when and where it happened, you are good to go. This is no longer true post Iqbal.

F.R.C.P. Rule 9(b): requires that a party alleging fraud or mistake must state the circumstances constituting fraud or mistake with particularity. There are a few other similar statutory exceptions to rule 8 (ex. the Securities Exchange Act of 1934)
· Leatherman v. Tarrant County - man sued over an incident in which police officers assaulted him while executing a search warrant, alleging that the municipality had failed to adequately train the officers. The Supreme Court overturned a heightened pleading standard imposed by the 5th Circuit, ruling that a heightened pleading standard could only be applied in the instances specified in Rule 9 or another statute.

[bookmark: _i47hudbjyedf]Notice Pleading Under Iqbal
Ashcroft v. Iqbal - Iqbal was a Pakistani immigrant arrested and tortured by the FBI in a post-9/11 sweep. He sued Ashcroft and Mueller for violation of his rights under the equal protection clause. The Supreme Court decided to make notice pleading way more complicated as a way of getting around having to hold government officials accountable for their human rights violations in this one case.

Applying Iqbal

1. Identify the rights of action (violation of 1st Am. right to religious freedom and 5th Am. equal protection clause in Iqbal).

2. Find and set aside any “conclusory elements.” Conclusory elements replicate an element of the claim without giving any further information. (Ashcroft and Mueller intentionally created a policy that discriminated against Muslims).

3. Presuming that the non-conclusory elements are all true, are they sufficient to state a “plausible” claim for relief. Plausible means that it satisfies code pleading - ultimate facts sufficient to state a cause of action. (In Iqbal this failed because the court decided all the important facts were conclusory).

[bookmark: _bhc5htyrk0b3]Service of Process
Service of process is the formal delivery to the defendant of the relevant legal documents (summons and complaint). Valid service must satisfy both due process and a formal rule or statute.

F.R.C.P. Rule 4: sets standards for service of process.
· 4(d) allows for waiver of service. The plaintiff notifies the defendant in writing that an action has commenced and requests that the defendant waive service. If the defendant signs and returns the waiver, no formal service is required. A defendant who waives service has 60 days from the date the request was sent to file an answer, more than the usual 21. A request for waiver cannot be considered service of process, even if the required summons and complaint are included along with the request.
· 4(e) allows service by any method allowed in the state where the federal court sits or where the party is being served. It also establishes that it is always valid to personally deliver service documents, leave service documents at the party’s dwelling or usual place of abode with someone of suitable age and discretion who resides there (usually a spouse), or deliver service documents to an agent authorized by appointment or by law.
· 4(h) allows service to a corporation, partnership, or association by any of the methods from 4(e), or by delivering service documents to a managing or general agent, or any other agent authorized by appointment or law to receive service. This means service can be made to any person “sufficiently integrated into the organization as to know what to do with the papers.”
· AICPA v. Affinity Card - Attempted service was invalid because the server gave the documents to an employee of the wrong company, even though that company shared a president (who was the intended recipient of the documents) with defendant Affinity Card. The fact that the president likely had actual knowledge of the service was not enough to cure its defects. The two sides disputed exactly what happened with the attempted service, but when there are two inherently plausible versions of events, the side seeking to vacate a default judgment should be favored. This meant the defendant’s version, because if service was valid a default judgment would have been rendered for failure to file an answer.

Applying service of process:
· What are the requirements for service of process from each state involved? Did the method of service satisfy these or use one of the methods from 4(e)?
· Was there a request for a waiver? If so, how was it resolved?
· If service was to a corporation, was the person served sufficiently integrated into the organization?
· If there are two competing stories, defer to the one that would not lead to a default judgment.
· If actual notice occurred, the court has more discretion to hear the case, but this does not automatically mean that service is valid.
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Personal jurisdiction is the court’s power to enter a binding, final judgment against a defendant. A defendant who does not object to personal jurisdiction at their first appearance loses the right to do so.


Applying personal jurisdiction:

1. Is there a traditional basis for jurisdiction?
· If one of the four traditional bases of jurisdiction is satisfied, the analysis is over. The four are:
· Domicile - the defendant has taken up residence in the state where the court is located with the intent to remain permanently or indefinitely. It doesn’t matter whether or not they were served there. People can only have one domicile. The current one remains until a new one is acquired.
· Voluntary Appearance - if the defendant voluntarily appears in court without making a timely objection to the court’s jurisdiction, they have assented to the court’s jurisdiction. This includes if the defendant files an answer without challenging jurisdiction. A contract can also specify a forum state for resolution, which counts as voluntary appearance.
· Consent to Service on an Agent - if the defendant appoints an agent, the state the agent is in has jurisdiction.
· Transient Jurisdiction - if a person was served in a state, the state has jurisdiction no matter how short the duration of their stay. This holds even if the lawsuit has no relation to the state.

2. What does the authorizing statute allow?
· Every state has a personal jurisdiction statute laying out the circumstances in which personal jurisdiction is valid.
· For most states, including CA, the statute will allow the exercise of jurisdiction in any manner not inconsistent with the due process clause. If this is the case, move on.
· F.R.C.P. Rule 4(k)(1)(a): federal courts will borrow the state standard for the state they are located in.

3. If there is no traditional basis for jurisdiction, apply the minimum contacts test
· Due process requires that the defendant have certain minimum contacts with the forum state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. This is the test from International Shoe. What does it mean?








	The Spectrum of Contacts

	No jurisdiction
	Specific Jurisdiction
	General Jurisdiction

	No contacts at all
	Single or sporadic act unrelated to the cause of action
	Single or sporadic, purposeful act related to the cause of action
	Continuous, systematic, and purposeful contacts related to the cause of action
	Continuous, systematic, and substantial contacts such that the defendant can be considered at home in the forum state



· First, analyze general jurisdiction
· General jurisdiction requires such continuous, systematic, and substantial contacts that the defendant can be considered at home in the forum state.
· For an individual, this literally means where you live, so general jurisdiction would be redundant with the traditional domicile basis for jurisdiction.
· For a corporation, this will almost always mean the state where the corporation’s principal place of business is located or where it is incorporated.
· For any other state to be home, a very large percentage of the business must be located there, probably 50% or more.
· Perkins v. Benguet Mining Co. - mining company located in the Philippines relocates to Ohio while the islands are occupied during WWII and operates as much as possible from there. This is the only case where general jurisdiction was satisfied because the entire business was operating in Ohio.
· Daimler v. Bauman - Argentinians attempted to sue Daimler and Mercedes Benz USA in California court over Daimler’s assistance to the Argentine dictatorship in the 70s. MBUSA was an independent contractor separate from Daimler incorporated in Delaware and with a principal place of business in New Jersey. While they had multiple facilities based in CA and were the largest supplier of luxury vehicles to the CA market, their CA business was only 2.4% of the company’s overall business, so they were not at home there.

· If there is no general jurisdiction, move to specific jurisdiction
· Specific jurisdiction requires that the contacts with the forum state be related to the cause of action. The contacts may be either single/sporadic or continuous/systematic and must be purposefully directed towards the forum state. If the contacts are single/sporadic there is some room for the defendant to argue that the exercise of personal jurisdiction is unreasonable, but this is very difficult to show.
· International Shoe v. Washington - the state of Washington sued International Shoe in Washington court over its failure to pay into a state pension fund. International Shoe was a Delaware corporation with principal place of business in Missouri. Because the cause of action (failure to pay into the fund) arose out of their continuous and systematic contacts with the state (employing salesmen in Washington), personal jurisdiction was valid.
· Burger King v. Rudzewicz - Burger King sued Rudzewicz, a citizen of Michigan, in Florida court over failure to make payments required by a franchise agreement (breach of contract). Because Rudzewicz deliberately entered into a contract with a Florida corporation, payments were made to the corporation in Florida, and there was a choice of law provision in the contract providing that it would be governed under Florida law, the minimum contacts test was met. Rudzewicz argued that he had made the deal with BK’s Michigan branch office, but that office had no real power and mainly served to channel communications to headquarters in Miami. The inconvenience of traveling and bringing witnesses to Florida was not enough to show that the exercise of jurisdiction was unreasonable.
· World-Wide Volkswagen v. Woodson - plaintiff sued World-Wide in Oklahoma court over injuries sustained in a car accident in Oklahoma. WW was incorporated and had its principal place of business in New York. They only distributed to dealers in New York, New Jersey, and Connecticut, and the car from the accident was purchased in New York. They did not do any business in Oklahoma, have any agents there, or purchase any ads calculated to reach the state. Because there were no purposeful contacts with the forum state, the exercise of personal jurisdiction was invalid.

· Even if no activity took place within the forum state, the minimum contacts test may be satisfied under the effects test. This requires that:
· The defendant’s act is an intentional tort.
· The plaintiff felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered.
· The defendant expressly aimed the act at the forum such that the forum can be said to be the focal point of the tortious activity.
· Calder v. Jones - Calder sued Jones and South, the publisher of and a reporter for the National Enquirer, for libel in California court over an article the Enquirer published about her. Jones and South were both Florida residents. The article was written, researched and edited in Florida. However, research was conducted by making phone calls to California and the magazine had a weekly circulation of 600,000 copies in California, its largest in any state. The suit was for libel, an intentional tort, and the article was centered around activity in California and expressly aimed at Jones, a citizen of the state who would feel the brunt of the harm there, so the exercise of personal jurisdiction was valid.
· Walden v. Fiore - Fiore sued Walden, a police officer detailed to the DEA, in Nevada over the wrongful confiscation of cash and the filing of a false affidavit. Walden was a citizen of Georgia and all of the events took place there. Fiore was a citizen of Nevada. Because the only connection to Nevada came through the plaintiff, the exercise of personal jurisdiction was invalid.

· For specific jurisdiction, the contacts with the forum state must be related to the cause of action
· Bristol Myers Squibb v. Superior Court - a group of over 600 plaintiffs sued Bristol Myers Squibb in a mass action (not class action, these are still separate suits that are just tried together for efficiency) in California court over allegations that a blood thinning drug had damaged their health. 86 members of the group were California citizens and the rest were citizens of other states. BMS was incorporated in Delaware and headquartered in New York, and did not manufacture or do any research on the drug in California. They had six facilities and 400+ employees in California, sold $900 million+ worth of the drug there, and had a nationwide ad campaign for the drug that ran in California. None of the out of state plaintiffs purchased the drug from a California source, were injured in California, or were treated for injuries in California. The court ruled that none of the causes of action for the out of state plaintiffs were related to any contacts with California, and a California court could not exercise personal jurisdiction over BMS with respect to those claims.
· Ford v. Montana Court - plaintiffs sued Ford in Montana and Minnesota courts over defects in their vehicles that caused serious injuries in accidents. Ford was incorporated in Delaware and headquartered in Michigan. The vehicles in question were designed in Michigan, manufactured in Kentucky and Canada, and initially sold in Washington and North Dakota before later being resold to the plaintiffs. Ford marketed, sold, and serviced its products in all 50 states, supplying its dealers with replacement parts so that they could offer maintenance and repair services. Ford argued that because the defective vehicles were not manufactured, designed, or sold by Ford in the forum states, the plaintiff’s causes of action were not related to their activities there. The court rejected this argument because it is reasonable for a manufacturer that deliberately extends its business to a forum to expect that jurisdiction for a product malfunction would apply there. The cause of action needs to be related to the contacts, but does not need to arise directly from them.

[bookmark: _75b025m6ghst]Venue
The venue of a lawsuit is the geographic location of the court in which the lawsuit is filed. A litigant who does not object to venue at their first appearance loses the right to do so. The rules of venue are largely statutory - federal courts follow the federal statute and state courts follow state statutes with no borrowing allowed. Typical factors in determining proper venue include:
· Where a cause of action arose
· Where substantial events giving rise to it occurred
· Where property that is subject to a dispute is located
· Where the defendant/plaintiff resides or is doing business or where the defendant may be found
· In suits against the government, where the seat of government is located



28 U.S.C. §1391 is the general federal venue statute. It allows a civil action to be brought in:
· A judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located.
· A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated.
· If there is no district in which an action may otherwise be brought, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
· For venue purposes, a person is considered to reside in the jurisdiction where they are domiciled.
· A corporation is considered to reside in any judicial district where they are subject to the court’s personal jurisdiction (if a defendant) or in the judicial district where its principal place of business is (if a plaintiff).
· If a corporation’s principal place of business is in a state with multiple judicial districts, any district in the state where personal jurisdiction applies will be a valid venue.

There can be more than one proper venue.
· First of Michigan v. Bramlet - First of Michigan sued Bramlet in federal court in Michigan to stop an arbitration action Bramlet had initiated in Florida with the National Association of Securities Dealers. Bramlet objected to the Michigan venue because the most substantial event giving rise to the complaint was the filing of the arbitration action in Florida. However, the court ruled that a venue is valid as long as a substantial part of the events giving rise to the claim occurred there, even if a more significant event occurred somewhere else. Because the IRA that was the subject of the arbitration action was established in Michigan and FoM’s agent who gave Bramlet investing advice did all of his work there, Michigan was a valid venue.

[bookmark: _r89ssrkqf1s6]Venue Transfer

There are two venue transfer statutes: 28 U.S.C. §1404 and §1406.
· 1404(a) - A district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
· The presumption is that the plaintiff’s preferred venue is where the civil action should be tried. However, if a defendant’s requested forum is clearly more convenient, the transfer should go forward.
· The factors to be considered in determining the relative convenience of two venues are:
· Relative ease of access to sources of proof
· Availability of compulsory process to secure the attendance of witnesses
· Cost of attendance for willing witnesses
· All other practical problems that make trial of a case easy, expeditious, and inexpensive
· Administrative difficulties flowing from court congestion
· The local interest in having localized interest decided at home
· Familiarity of the forum with the law that will govern the case
· Avoidance of unnecessary problems of conflict of laws in the application of foreign law
· When a transfer is made under 1404(a), the law travels with it, so any claims involving state law will still be adjudicated under the laws of the state the suit was originally filed in.
· Skyhawke v. DECA Corp. - Skyhawke sued DECA in federal court in Mississippi for patent infringement. Skyhawke was a Mississippi corporation and DECA was a California corporation that was a subsidiary of a Korean corporation. DECA requested a transfer to a California court. Both companies kept their records in their respective locations, so ease of access to sources of proof was neutral. Both districts had the same power to compel witnesses to testify. Some of DECA’s witnesses had to come from Korea, so cost of attendance was slightly in their favor. Both districts had a local interest in the matter, and all other factors were neutral as well. Because the two forums were equally convenient overall, the transfer request was denied.
· 1406(a) - The court of a district in which a case is filed laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
· 1406(a) will be used if a party files a 12(b)(3) motion to dismiss for improper venue and instructs the judge to either dismiss the case or transfer it to a proper venue. In general, the preference is for the case being transferred rather than dismissed.
· When a case is transferred under 1406(a), state law does not travel with it as it would under 1404(a)
· Graham v. Dyncorp - Graham sued Dyncorp in the Southern District of Texas over an accident that occurred at a military base in Afghanistan while she was deployed there. Graham was a resident of Oklahoma. Dyncorp requested that the case be dismissed or transferred to the Eastern District of Virginia, where their headquarters were located. Graham argued that personal jurisdiction applied to Dyncorp in the Southern District of Texas through general jurisdiction and the at home test. The court disagreed, but found that Dyncorp was at home in the Northern District of Texas instead. Because Texas was clearly more convenient for an Oklahoma resident than Virginia, the court transferred the case to the Northern District using 1406(a).

A forum selection clause is a contractual provision that agrees that any lawsuit between the parties either may or must be filed in a certain court. A forum selection clause waives any objections to venue or personal jurisdiction. If a case is filed in a court other than the one specified in the forum selection clause, a transfer may be requested with the presumption in favor of the plaintiff’s preferred forum replaced by one in favor of the forum selected in the clause. State law will not transfer with the claim as it normally would under 1404(a)
· If there is a forum selection clause in a problem:
· 1. Determine whether the clause applies
· 2. Determine whether the clause is valid and enforceable. 
· There is a strong presumption that it is. The party trying to show that the clause is void must show that it is clearly unreasonable or unjust or that is invalid because of fraud or that the state in which it would be enforced has a policy against enforcement. 
· 3. Determine what type of forum selection clause it is
· 2 general types: exclusive (shall/must/will be filed) and permissive (may be filed)

Applying transfer of venue:
· (1) Determine if venue is proper in the venue where the case was filed
· Does any defendant reside there, and if so are all defendants residents of the state in which the district is located?
· Did a substantial part of the events giving rise to the claim take place there?
· If the defendant is a corporation, does personal jurisdiction apply?
· (2) Determine if there is another proper venue
· Can any of the questions from step 1 be answered affirmatively for another venue?
· (3) Apply the balancing factors
· Relative ease of access to sources of proof
· Availability of compulsory process to secure the attendance of witnesses
· Cost of attendance for willing witnesses
· All other practical problems that make trial of a case easy, expeditious, and inexpensive
· Administrative difficulties flowing from court congestion
· The local interest in having localized interest decided at home
· Familiarity of the forum with the law that will govern the case
· Avoidance of unnecessary problems of conflict of laws in the application of foreign law

[bookmark: _2hiaks9xybpz]Forum Non Conveniens

Forum non conveniens is a judge made doctrine allowing a court to dismiss a case even when it has jurisdiction if there is another forum that would be much more convenient or fair. It is used most often when the alternate forum is in a foreign country. It can also be used, when a case has been filed in federal court but there is a forum selection clause without a federal court option, to dismiss the case so that it can be refiled in state court.
· Piper Aircraft v. Reynoso - Reynoso was appointed as administrator of the estates of 5 people killed in a plane crash in Scotland. She sued Piper in California federal court over a possible mechanical failure of the plane. None of the deceased were Americans, but the plane was manufactured in Pennsylvania by defendant Piper and its propellers were manufactured in Ohio. The plane was owned and operated by UK companies. The suit was transferred to Pennsylvania federal court and then dismissed under forum non conveniens. Because most of the relevant events took place in Scotland, most necessary witnesses were in Scotland and could not be compelled to testify by a US court, and Scottish law needed to be applied, the UK would be a much more convenient and fair place to hear the case than Pennsylvania.

Applying forum non conveniens:
· (1) Determine whether there is an alternate forum.
· This generally means another country unless there is a forum selection clause involved.
· (2) Use the balancing factors from Skyhawke to determine if that forum would be clearly more convenient or fair.
· Relative ease of access to sources of proof
· Availability of compulsory process to secure the attendance of witnesses
· Cost of attendance for willing witnesses
· All other practical problems that make trial of a case easy, expeditious, and inexpensive
· Administrative difficulties flowing from court congestion
· The local interest in having localized interest decided at home
· Familiarity of the forum with the law that will govern the case
· Avoidance of unnecessary problems of conflict of laws of the application of foreign law
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A court’s subject matter jurisdiction is its authority to adjudicate specific types of cases. It is enforced by the courts and can be raised at any point in a trial prior to final judgment. There are two components to subject matter jurisdiction - the constitutional component and the statutory component.
· Constitutional - under article III of the Constitution, federal courts can hear 9 categories of cases. The two relevant ones here are cases arising under the Constitution, laws, and treaties of the United States (federal law), and cases between citizens of different states.
· Statutory - different statutes govern the different types of subject matter jurisdiction, but all of them are narrower than the constitutional requirement. If the statutory requirement is met, so is the constitutional.
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28 U.S.C. §1331 - the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
· 1331 is plaintiff and claim centric. Anything to do with the defense does not matter.

There are two roads to satisfying the arising under requirement:
· Creation test - a case arises under the law that creates the cause of action.
· American Well Works v. Layne & Bowler - plaintiff sued defendant for slander and libel based on defendant’s claim that plaintiff had infringed on their patents for a pump. A lower court ruled that the claim arose under federal patent law. The Supreme Court disagreed, saying that the claim actually arose under state tort law because nothing about patent law would have to be proven to show that defendant had slandered plaintiff, only that defendant’s statement had damaged plaintiff’s business. 
· Essential federal ingredient test - this test is very difficult to satisfy and has four parts:
· There must be a federal ingredient embedded in a state law claim (do you need to prove something about federal law to resolve the state law claim?)
· That federal law must be disputed (you can presume that since federal law is a key part of the case that it is disputed)
· The federal ingredient must be substantial (could its resolution impact the functioning of the federal system?)
· Cannot open the floodgates to state law being litigated in federal court (would allowing subject matter jurisdiction here lead to a substantial increase in federal cases?)
· Smith v. KCTTC - Smith sued Kansas City Title and Trust under a state law that required them to only invest in legal securities, hoping to stop them from investing in farm loan bonds authorized under the Federal Farm Loan Act of 1916. He claimed that the Act was unconstitutional. The federal ingredient test was satisfied because the constitutionality of the Act had to be proven to resolve the state law claim, declaring the Act unconstitutional could impact the functioning of the federal system providing loans to farmers, and adjudicating the case would not lead to a substantial increase in the caseload of the federal courts.
· Gully v. First National Bank - Gully, the Mississippi state tax collector, sued First National over their failure to pay the state tax obligations of a defunct bank they had acquired. First National requested removal to federal court, claiming that there was a federal question at stake because the power to tax national banks has its origins in federal statute. The Supreme Court ruled that there was no subject matter jurisdiction because the suit was premised on a state contract law claim and the tax in question was imposed under state authority. Nothing about the federal ingredient needed to be proven to resolve the state law claim.
· Gunn v. Minton - Minton sued Gunn, his lawyer, for malpractice over Gunn’s failure to raise an argument in a patent infringement suit. To resolve the state malpractice suit, Minton would have to prove whether the argument could have worked, a question of federal patent law. However, the federal ingredient was not substantial because a decision on patent law embedded in a state malpractice claim could not be binding precedent for any future patent law case, making the exercise of subject matter jurisdiction invalid.
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28 U.S.C. §1332:
· (a)(1) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75k, exclusive of interests and costs, and is between citizens of different states.
· (c)(1) a corporation shall be deemed to be a citizen of every state and foreign state by which it has been incorporated and of the state or foreign state where it has its principal place of business.
· (c)(2) the legal representative of the estate of a decedent shall be deemed to be a citizen of the same state as the decedent, and the legal representative of an infant or an incompetent shall be deemed to be a citizen only of the same state as the infant or incompetent.

In the case of a business entity that is not a corporation:
· A partnership (law firm) is a citizen of every state where it has a partner.
· An unincorporated association (labor union) is a citizen of every state in which it has a member.

Diversity of citizenship is determined at the time of the suit’s filling. Diversity must be complete (no plaintiff can be from the same state as any defendant). There are a number of factors that can help determine a person’s domicile if that is in question:
· Exercising civil and political rights 
· Paying taxes 
· Having real and personal property 
· Having a license 
· Having bank accounts 
· Having a job or owning a business 
· Attending church 
· Having club memberships
· Rodriguez v. Senor Frog - Rodriguez sued Senor Frog over injuries resulting from a traffic accident. Senor Frog was a citizen of Puerto Rico and Rodriguez was a citizen of California. Senor Frog raised subject matter jurisdiction, claiming that Rodriguez was actually a citizen of Puerto Rico. Based on the facts that prior to the filing of the suit Rodriguez was living in San Francisco, had all of her personal effects in CA, had opened a bank account there (and had no money in any PR banks), had gotten a CA drivers license, had hired a CA lawyer, and stated her intention to remain in CA permanently, the court ruled that she was a CA citizen and diversity jurisdiction was valid.

In a diversity case, the amount in controversy must exceed $75k (exactly $75k is not enough). The amount in controversy is also determined at the time of the suit’s filing. A plaintiff with multiple claims against a single defendant can aggregate those claims to reach the required amount. If there are multiple defendants, the amount in controversy requirement must be satisfied with respect to each one. The plaintiff must have alleged in good faith that the amount in controversy was more than $75k.
· The first place to look is the face of the complaint. Assuming the claim is good and the plaintiff will prevail, can they recover more than the required minimum?
· If it is a legal certainty that they cannot recover (e.g. there is a statute that limits possible damages), there may be a lack of good faith, but it is not a certainty.
· A subsequent revelation shows what reality was on the day of filing, and can result in the loss of jurisdiction
· A subsequent event changes the situation after the date of filing, and will not result in the loss of jurisdiction.
· Coventry v. Dworkin - Coventry sued Dworkin over failure to pay a $74k water bill (at the time the amount in controversy requirement was $50k). After the suit was filed, the government agency that measured water use found that an error had been made in the reading of Dworkin’s meter that would reduce the unpaid bill to around $18k. The court ruled that this did not result in the loss of jurisdiction because Coventry reasonably relied on third party information in alleging the amount in controversy. The discovery of the error was a subsequent event and so Coventry was acting in good faith at the time of filing.
· The problem with the subsequent event/subsequent revelation framework is that all revelations are events. Coventry could be equally accurately described as a subsequent revelation case that did not show a lack of good faith.
· When it is hard to determine the amount in controversy, there are three approaches:
· Look at plaintiff gain and defendant loss, then choose whichever is higher (majority rule).
· Look only at the plaintiff.
· Look only at the party invoking the court’s jurisdiction (this will be the plaintiff unless the defendant must prove amount in controversy after removing a case to federal court).

Applying subject matter jurisdiction

· Is there complete diversity between the parties?
· No plaintiff can be from the same state as any defendant.
· If so, is the amount in controversy requirement satisfied?
· Use the complaint, the legal certainty test, and any additional facts available.
· If not, is there a federal question?
· Is the creation test satisfied?
· If not, is the essential federal ingredient test satisfied?
· Mention article III
· Article III is much broader than the statutory requirements, so if the statutory requirements are satisfied, article III is as well.

[bookmark: _ckuaywq8kdgi]Supplemental Jurisdiction
Supplemental jurisdiction allows state claims that a federal court would normally not have subject matter jurisdiction over to be brought into federal court. Supplemental jurisdiction can’t exist on its own. It has to tag along with a right of action that satisfies 1331 or 1332 by being part of a case. Even if a court has the power to exercise supplemental jurisdiction, they also have the discretion to choose not to.



28 U.S.C. §1367 is the supplemental jurisdiction statute. 
· (a) is the common nucleus of operative facts test. Supplemental jurisdiction requires that the claims share a common nucleus of operative facts such that you would expect the claims to be tried together.
· United Mine Workers v. Gibbs - Gibbs sued UMW under 3 causes of action, one Labor Management Relations Act claim (federal) and 2 state contract law claims. Because all three claims came out of UMW’s picketing of the mine Gibbs was a supervisor at, there was a common nucleus of operative facts that made it logical that the claims be tried together. Even after the federal claim was dismissed, the court still had the discretion to exercise supplemental jurisdiction and chose to do so.
· (b) only applies to diversity cases. It requires that there be complete diversity, that the amount in controversy requirement be satisfied, and that there is no “Kroger evasion” (a federal court may not exercise supplemental jurisdiction under circumstances that violate the complete diversity principle or that create the potential for evading that principle). Only applies to plaintiffs joining parties under Rules 14, 19, 20, or 24.
· Owen v. Kroger - Kroger filed a wrongful death suit against the Omaha Public Power District over the electrocution death of her husband. Kroger was a citizen of Iowa and OPPD was a citizen of Nebraska. OPPD used rule 14 to bring Owen, the owner of the crane Kroger’s husband had been operating at the time of the accident, into the case to indemnify them in case of loss. Owen was incorporated in Nebraska, but their principal place of business was in Iowa. After Owen was brought in, Kroger used rule 14 to amend her pleading and name Owen as an additional defendant (this is key). The claim against OPPD was then dismissed, leaving Kroger and Owen as the only two parties. While both claims arose from a common nucleus of operative facts (the accident), the court ruled that supplemental jurisdiction could not be exercised because of fears that doing so would create a way to get around the complete diversity requirement. A plaintiff could file suit against a diverse defendant expecting them to bring in a different nondiverse defendant, then amend their complaint as a way of evading complete diversity.
· (c) is the discretion part of the statute. It gives the court some ways out if they do not want to exercise supplemental jurisdiction.
· If the claim raises a novel or complex issue of state law
· If the supplemental claim substantially predominates over the claim over which the federal court has original jurisdiction
· If the district court has dismissed all claims over which it has original jurisdiction
· Or, in exceptional circumstances, if there are other compelling reasons for declining jurisdiction

Applying supplemental jurisdiction
· Is there an independent basis of jurisdiction present? (federal question or diversity)
· Is there a rule that allows for anything else? (see Joinder below)
· Is there an independent basis of jurisdiction over the state law claim?
· If not, is there supplemental jurisdiction?
· 1367(a) (common nucleus of operative fact)
· 1367(b) (only in diversity cases)
· 1367(c) (discretion)

[bookmark: _oqamv7gjs3db]Removal
A defendant may try to have a case removed from state to federal court. 

28 U.S.C. §1441 is the removal statute
· (a) allows the defendant to remove a civil action to federal court if the case is one that could have been filed in federal court originally (if there is federal question, diversity, or supplemental jurisdiction).
· All named and served defendants have to sign on to the removal or consent to it.
· The plaintiff has 30 days to file a motion to remand the case to state court.
· Venue is automatically proper if a case is removed.
· (b)(2) bars removal in a diversity case if any defendant is a citizen of the forum state.
· Only applies when the case is based solely on diversity.
· If the plaintiff stated an amount in controversy in the complaint, the good faith test (see diversity jurisdiction) applies. If not, the defendant must prove by a preponderance of the evidence that the required amount is satisfied.
· (c) allows for removal if a case has a federal question and a state claim that would not qualify for supplemental jurisdiction (no common nucleus of operative facts). On removal the state claim is severed from the federal claim and remanded to state court.
· Only applies to federal question cases.
· (a) and (c) are mutually exclusive.
· Etlin v. Harris - Etlin sued a large group of public officials over police actions related to Occupy LA. Lawyers for the LA County Board of Supervisors tried to have the case removed to federal court, but failed to obtain the consent of the other named defendants. Next they tried to claim removal was allowed under 1441(c), but the relative state claims all qualified for supplemental jurisdiction and the case was remanded to state court.

28 U.S.C. §1446 - notice of removal must be filed in the proper federal court. That includes a copy of the process, the pleadings, and any orders from state court.

28 U.S.C. §1447 - once removal is proper, the district court has complete authority over the case.
[bookmark: _ia4jyyyznggy]Joinder
Rule 13:
· (a) compulsory counterclaims - a counterclaim is compulsory if it arises out of the same transaction that is the subject of the opposing party’s claim and does not require adding another party over whom the court cannot acquire jurisdiction. If a party fails to assert a compulsory counterclaim, they are barred from doing so later.
· The same transaction test is extremely similar to the common nucleus of operative facts test (see supplemental jurisdiction), in fact under the traditional interpretation they are identical.
· However, under an emerging rule adopted by the 9th Circuit, the same transaction test is slightly narrower than the common nucleus of operative facts test. This means that it is theoretically possible that there could be supplemental jurisdiction over a permissive counterclaim
· Hart v. Clayton-Parker (traditional rule) - Hart sued CP over their debt collection practices under federal and Arizona law. CP filed a counterclaim alleging that she had defaulted on her debt. The counterclaim was not compulsory because the same transaction test was not satisfied. Hart’s suit centered on CP’s debt collection practices, while the counterclaim focused on Hart’s failure to pay off her credit card and would require the presence of JC Penney, whom the court could not acquire jurisdiction over. Because the same transaction test was failed, the common nucleus of operative facts test was failed as well. The counterclaim was a state law claim, there was no complete diversity, and supplemental jurisdiction was impossible, so the counterclaim was dismissed for lack of subject matter jurisdiction.
· Exception - a claim that was the subject of another pending action when the current action commenced is not a compulsory counterclaim
· Leonard v. MidEast Systems - Leonard represented MidEast in litigation over government contracts and lost. After MidEast refused to pay his fee, he sued and a default judgment was entered in his favor. When MidEast sued Leonard a year later for legal malpractice, they lost because the legal malpractice claim was a compulsory counterclaim in the first suit by Leonard. The malpractice claim arose out of the same transaction (the government litigation) as the claim for failure to pay fees, with the evidence required to litigate both claims being largely the same.
· Pace v. Timmerman’s - Timmerman’s sued pace, alleging she had stolen merchandise and money from the company. Two years later, Pace filed her own suit against Timmerman’s and four named employees, alleging a conspiracy to have her falsely arrested. Pace’s claim against Timmerman’s was barred as a compulsory counterclaim from the first suit because it arose out of the same transaction (the alleged theft), but her claims against the named employees were not because they were not parties to the first suit.
· (b) permissive counterclaims - any counterclaim that is not compulsory may still be stated in a pleading.
· This is similar to Rule 18 - if you have a counterclaim you can file it.
· A permissive counterclaim is not lost if a party fails to assert it at the proper time.
· (g) crossclaims - a crossclaim against a coparty may be asserted if it arises out of the same transaction that is the subject matter of the original action or of a counterclaim, or if it relates to any property that is the subject matter of the original action
· 13(g) can be chained together with Rule 18 to allow a party to file crossclaims against a coparty about whatever they want, as long as there is subject matter jurisdiction.
· Once a crossclaim is filed, the two coparties become adversaries and rule 13(a) comes into force. The coparty having a crossclaim asserted against them must file any compulsory counterclaims or lose them. 
· The exception to this is when a crossclaim is not substantive (e.g. a claim for indemnity or contribution)
· Rainbow v. Atlantis - Rainbow had a contract with Atlantis to transport passengers from the shore to a submarine. During one trip, the boat collided with Haydu’s boat causing injuries and damage. A passenger sued both Rainbow and Atlantis, and Atlantic filed a crossclaim against Rainbow that included a claim for breach of contract (a substantive claim). When Rainbow later tried to sue Atlantis over the damage to their ship, their claim was barred because it was a compulsory counterclaim to Atlantis’s crossclaim in the first suit.
· (h) additional parties - persons may be added to a suit as a party to a counterclaim or crossclaim under Rules 19 and 20.
· A party brought in under 13(h) cannot object to venue
· 1367(b) will not be a problem in applying supplemental jurisdiction to a counterclaim or crossclaim asserted by a defendant under Rule 13 because 1367(b) only applies to a plaintiff who may be evading the requirements of diversity jurisdiction.
· Schoot v. United States - Schoot and Vorbau worked at Steelograph, Schoot as an employee and Vorbau as the company president. Both were fined for tax evasion and refused to pay. Schoot filed a claim against the government over taxes he said he was erroneously assessed, and the US counterclaimed and joined Vorbau under Rules 13(h) and 20. Because the requirements of Rule 20 were satisfied against Vorbau, he was unable to get the counterclaim against him dismissed for improper joinder.
· Hartford v. Quantum - After a failure at Quantum’s plant caused an explosion, There was a dispute between Hartford and other insurers over who needed to cover the damage. Hartford sued Quantum, seeking declaratory judgment that they were not liable. Quantum counterclaimed against Hartford and also filed a third party complaint against the insurers. Despite the fact that there was not complete diversity between Quantum and the other insurers, the claim was not dismissed because 1367(b)’s prohibition against evading the requirements of diversity jurisdiction did not apply to Quantum.

Rule 14: third party indemnity - a defending party (anyone in the lawsuit whom a claim has been filed against) may bring a third party whom they claim indemnity against into the suit under Rule 14.
· When a defending party does this, they become a third party plaintiff
· Becoming a third party plaintiff does not make the party a plaintiff for the purposes of 1367(b)
· The party having indemnity asserted against them is the third party defendant. All of the rules for joining other claims (13, 18 etc.) are available to the third party defendant
· A third party defendant is neither a plaintiff nor a defendant for the purposes of diversity jurisdiction, so bringing an indemnity claim against a third party defendant never violates complete diversity.
· The third party defendant is also able to raise claims/defenses against the original plaintiff that they think the original defendant missed
· Rule 14 can only be used for indemnity claims, not substantive claims
· However, once a party has been brought in on an indemnity claim, Rule 18 applies and other claims can be brought.
· Under the text of the rule, court permission is required to file a Rule 14 third party complaint more than 14 days after the filing of an answer, but many courts have rules requiring permission in all circumstances.
· When a claim is asserted against a plaintiff (counterclaim or crossclaim), they may bring in a third party defendant under this rule
· The court does not have to allow joinder under Rule 14. Considerations on permitting a Rule 14 joinder:
· Prejudice to the original plaintiff
· Complication of issues at trial
· Likelihood of trial delay
· Timeliness of the motion to implead
· Wallkill v. Tectonic Engineering - Wallkill hired Tectonic to perform geological tests on their property. After Tectonic said the land was suitable for development, Wallkill hired Poppe to build a warehouse. When Poppe said the land was unsuitable for building, Wallkill sued Tectonic. Tectonic tried to join Poppe as a third party defendant, claiming they had placed material at the site that made it unstable, but were unable to because they were not claiming indemnity on the part of Poppe.

Rule 18: you can join as many claims as you want against an opposing party, even if one is contingent on the outcome of another.
· Because it is so broad, Rule 18 often raises subject matter jurisdiction issues. Successful joinder requires that the court have some type of subject matter jurisdiction over each claim.
· Venue also must be proper for each claim
· However, if Rule 18 is being used by a defendant to bring a counterclaim, the plaintiff is presumed to have waived any venue objections because they were the one who chose to bring the suit in federal court in the first place.

Rule 19: compulsory joinder
· 19(a) A person ought to be brought into the case if one of these is true:
· It is impossible to give complete relief to the existing parties without them
· Complete relief is only w/r/t the parties currently in the suit, not between the plaintiff and anyone else they may seek relief from.
· Their interests would be harmed by their absence
· No longer having access to a federal forum counts as a harm
· They have an interest, and their absence would expose an existing party to a substantial risk of incurring multiple or inconsistent liability
· Multiple liability means liability to more than one party. It is possible to comply with multiple liabilities, although it may be unfair
· Inconsistent liability means liability such that one court’s order cannot be complied with without violating another’s. It is literally impossible to comply with inconsistent liability, and if inconsistent liability is shown Rule 19(a) is definitely satisfied
· If a party ought to be joined, the next question is whether it is feasible to join them
· First, does the court have subject matter jurisdiction over their claim?
· Next, would venue be proper?
· Next, can the court exercise personal jurisdiction?
· If joinder is not feasible, proceed to 19(b). The court must decide whether to proceed with just the existing parties or dismiss the suit. Factors to consider:
· The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties
· The extent to which any prejudice could be lessened or avoided by protective provisions in the judgment, shaping the relief, or other measures
· Whether a judgment rendered in the person’s absence would be adequate
· Whether the plaintiff would have an adequate remedy if the action were dismissed
· 19(b) invites judges to be pragmatic and creative in crafting a litigation structure.
· Temple v. Synthes - Temple sued Synthes after some screws manufactured by Synthes broke off in his back after they were inserted during surgery. Synthes tried to file a 12(b)(7) motion, claiming the doctor who had performed the surgery was an indispensable party under Rule 19. The motion was denied, because the fact that they are a joint tortfeasor is not enough to make a party required under Rule 19.
· Maldonado-Vinas v. National Western - Maldonado sued National over the proceeds from two annuities her husband Iglesias had taken out, naming his brother Fernando as beneficiary. Maldonado claimed that errors in the process of taking out the policies made them void. The court ruled that Fernando was a required party because National could be exposed to multiple liability without him if one court found the policy was valid and ordered it paid to Fernando while another found it was invalid and due to Maldonado.

Rule 20: permissive joinder of parties - persons may be joined together in one action (as plaintiffs or defendants) if:
· They assert or are having asserted against them any right of relief arising out of the same transaction or series of transactions
· And any question of law or fact common to all plaintiffs/defendants will arise in the action
· This is slightly broader than the same transaction test from Rule 13 because it also allows for a series of transactions 
· e.g. a business engaging in fraudulent loan practices signs contracts with 10 different people. All 10 can join together in one suit as long as there is at least one common question of law or fact between them
· Rule 20 is owned by the plaintiff. Defendants have no say over whether or not it is used, but do have the chance to object if it is.
· When multiple plaintiffs are joined under Rule 20 to sue one defendant, only one of them needs to satisfy the amount in controversy requirement and the rest can be brought in through supplemental jurisdiction.
· If there are multiple defendants, 1367(b) comes into play and supplemental jurisdiction over the claims that do not meet the amount in controversy requirement becomes impossible.
· Exxon v. Allapattah - 10k Exxon dealers filed suit, alleging a systematic scheme of overcharging for fuel sales. The court was able to exercise subject matter jurisdiction over the dealers not meeting the amount in controversy requirement because there was at least one claim meeting the requirement and only one defendant.
· 20(b) allows the court to split up the trial if things are getting too complex

Rule 22: interpleader - an interpleader problem will take a different route than problems using the other joinder rules. Interpleader requires two or more adverse claimants to a stake to litigate amongst themselves over who is entitled to the stake. There are two types of interpleader, statutory (under 28 U.S.C. § 1335) and rule (under FRCP rule 22)
· First, there must be a stake - a stake is any kind of property interest
· Then, there must be adverse claimants to the stake - adverse claimants are two or more people claiming a right to ownership or possession of the stake. Together, their claims are for more than 100% of the stake, making it impossible for both of them to get what they want.
· Statutory
· Only requires minimal diversity for diversity jurisdiction, meaning two or more diverse citizens among the claimants. The amount in controversy must be $500 or more.
· Venue may be wherever one of the claimants resides, or where substantial events took place under 1391 (see venue)
· Personal jurisdiction may be exercised over anyone who can be served within the United States
· The stake must be deposited with the court
· Rule
· Requires an independent basis of jurisdiction (almost always diversity, including the $75k amount in controversy requirement). The necessary complete diversity is between the plaintiff and the defendants in the original suit, not between the claimants (as in statutory interpleader)
· Requires personal jurisdiction under Rule 4(k)(1)(a) and the minimum contacts test
· There is no requirement that the stake be deposited with the court, but most of the time this happens anyway
· In the case of both statutory and rule interpleader, the court may enjoin any other suits that may adversely affect the stake while the interpleader suit is decided.
· If the party seeking interpleader has not admitted fault, that must be decided before the interpleader suit can proceed.
· Geler v. National Westminster Bank - Geler and Ghitelman both sued the bank claiming they were entitled to the proceeds from a Totten trust. The bank filed for interpleader. Statutory interpleader was impossible because both claimants were from Israel, but rule interpleader was available because the bank was diverse from both Geler and Ghitelman.

Rule 24: intervention: an outside party can intervene as either a plaintiff or a defendant under Rule 24. Intervention may be “as of right” or “permissive.” It usually makes sense to file for both at once.
· 24(a)(2) - the court must permit intervention when:
· The Rule 24 motion is timely
· Timeliness is judged under the circumstances of the case. The best way to measure is from the date a party knew its interests were at risk of being inadequately represented.
· Intervention can come after a case has been decided if one party chooses not to appeal and someone outside wants to intervene to bring an appeal.
· The movant has an enforceable interest at stake in the case
· This is very easy to satisfy as long as the party has an interest in the case that goes “beyond mere curiosity”
· There is a possibility of that interest being impaired
· This is easy to satisfy too. Impairment does not mean losing a legal right, and can come from something like the stare decisis effect of a decision.
· The movant is not adequately represented by other parties to the litigation
· When the party a movant wants to align with shares the same goal, there is a presumption of adequate representation. When that party is a government entity, the presumption gets stronger.
· To overcome this presumption, the intervenor must show that the party is failing to adequately represent them, usually due to collusion, nonfeasance, or incompetence
· The burden of proving adequate or inadequate representation is sometimes placed on the intervenor, sometimes on the party resisting intervention. Consider both when doing a problem.
· Atlantic & Pacific Tea v. East Hampton - In a suit by A&P against East Hampton claiming that a local zoning law preventing development of a large supermarket was unconstitutional, a local environmental group sought to intervene on the side of the town. While they satisfied the first three prongs, they were unable to intervene because the court found that East Hampton adequately represented their interests in the suit.
· 24(b)(1) - a party may be permitted to intervene when they have a claim or defense that shares a common question of law or fact with the main action.
· This is easy to satisfy, so to get a court to allow a permissive intervention, all of the four factors associated with intervention as of right still need to be argued.
· A party intervening in a case must establish subject matter jurisdiction
· If a party intervenes as a defendant, the plaintiff is filing claims against them and supplemental jurisdiction issues with 1367(b) may come up.
· A party is “indispensable” if the court decides it cannot proceed without them in the case
· To measure indispensability, ask whether the other side can get everything they want out of the case without the presence of an intervenor
· The intervention of a non-diverse indispensable party in a diversity case destroys subject matter jurisdiction for the whole case.
· Mattel v. Bryant - Mattel sued Bryant for breach of contract relating to his creation of the Bratz dolls. MGA tried to intervene to protect its rights to the dolls. MGA and Mattel were both California companies. MGA was allowed to intervene because they were not an indispensable party. Mattel could get complete relief on all of their claims without the presence of MGA in the suit.
· 24(c) - requires the filing of a motion to intervene accompanied by a pleading that sets forth the claim or defense for which relief is sought. The motion must be served under Rule 5, meaning it can be given to a party’s lawyer.

[bookmark: _e714hvkbtm40]Erie Doctrine
The Erie Doctrine deals with when to apply state law vs. federal law. Under Erie, a federal court dealing with a question of state law will apply state substantive law and federal procedural law. Procedural law governs the manner or means through which substantive law can be enforced. 

There are four kinds of federal procedural laws:

· Constitutional. The constitution is always the top dog. The supreme court’s interpretations of the constitution count as part of the constitution for our purposes.  (e.g. right to notice and opportunity to be heard under the 14th Amendment)
· Statutes (e.g. 28 USC 1331, 1404, etc.)
· Formal rules (e.g. federal rules of civ pro)
· Judge made principles of procedure. Free standing judge made rules not based on the constitution (doctrine of forum non conveniens, res judicata)

In the background of any Erie question is the supremacy clause of the constitution, which says that federal law, if valid, is the supreme law of the land.
· Erie v. Tompkins - Tompkins was injured by one of Erie’s trains, and the question of Erie’s liability hinged on whether Tompkins was a licensee or a trespasser as he walked along the tracks. Erie wanted the decision made under PA state law, which they said had established a rule that people using pathways along the railroad right of way were trespassers. Tompkins wanted it decided under federal law. The court held that the case should be decided under state law and remanded it for determination of whether Erie’s interpretation was correct.

When doing an Erie problem, use the three track approach. All three tracks start with the same questions:
· Does there appear to be a conflict between federal and state law?
· Is the federal standard sufficiently broad to control?
· Is the federal standard valid?
· This is where you move to track I, II, or III
[bookmark: _nu2cjl477p1f]Track I - Statutes
Look for a constitutional right or something from 28 U.S.C. Track I only asks one additional question:
· Is the federal standard rationally classified as procedural?
· There is a strong presumption that the answer to this question is yes, in fact there has never been a case where a potentially procedural federal law failed this part of the test
· When talking about why a standard is rationally classified as procedural, use words like means/method/manner
· Another helpful question: how does the standard function within the federal system?
· Stewart v. Ricoh - Stewart and Ricoh had a dealership agreement that contained a forum selection clause designating New York as the forum. After things went bad, Stewart tried to sue in Alabama.
· Conflict - Alabama law generally ignores forum selection clauses, while 28 U.S.C. § 1404(a) considers them when determining an appropriate forum.
· Sufficiently broad? - yes, because forum selection clauses are a significant factor in a court’s forum decision under 1404(a)
· Rationally classified as procedural? - yes, because 1404(a) governs the means by which a change of forum may occur, and a transfer will not change the substantive law that would govern the case (Alabama state law)
· 1404(a) controls and the case gets moved to NY 
[bookmark: _49494dbprg31]Track II - Federal Procedural Rules
Look for something from the federal rules of civil procedure. Track II has two additional questions:
· Is the federal standard rationally classified as procedural?
· Does the federal standard abridge, enlarge, or modify a substantive right?
· If the answer to this second question is yes, the federal law is operating as substantive and state law controls
· Abridge, enlarge, or modify is not the same as affect
· There are three main ways that a federal standard can abridge, enlarge, or modify
· Alter an element of a substantive right
· Lengthen or shorten the statute of limitations
· Significantly affect available remedies
· Hanna v. Plumer - Hanna sued Plumer for damages stemming from personal injuries caused by a car accident. Service was made to Plumer’s wife at his residence, in compliance with FRCP 4(d)(1). 
· Conflict - the method of service was valid under federal rules, but state law required service by delivery in hand
· Sufficiently broad? - yes, because the federal rule specifically allows for service under the method that was used
· Rationally classified as procedural? - yes, because it governs the method for providing notice of a pending case to a party to the suit
· Abridge/enlarge/modify? - no. No element of the personal injury claim is altered, the statute of limitations stays the same, and potential remedies also stay the same if the federal standard is applied.
· The federal rules govern and service was proper
[bookmark: _2o2sb4uky1nj]Track III - Judge Made Procedural Law
Look for a freestanding judicial doctrine without a statute or rule backing it up (e.g. laches, forum non conveniens, res judicata). Track III is the catch all category for anything that doesn’t fall into the first two. Questions for Track III:
· Is the federal standard rationally classified as procedural?
· Would the judge made procedural law be outcome determinative at the forum shopping stage?
· Imagine standing in front of two courthouses (state and federal). Would the existence of this judge made law affect your decision on which one to enter?
· In practice, this operates exactly like the abridge, enlarge, modify question from Track II. A judge made law will be outcome determinative if it falls into any of the three categories that can abridge/enlarge/modify.
· The big difference between Track II and Track III is that there is a stronger presumption that the federal law is valid in Track II. This could require a deeper inquiry in a Track III situation, but in reality they tend to operate the same.
· Guaranty Trust v. York - York sued Guaranty for breach of fiduciary duty. There was a question over whether or not the statute of limitations barred the suit.
· Conflict - under state law, the statute of limitations had run, but under federal law a court could rely on the doctrine of laches to allow it to go forward.
· Sufficiently broad - yes, the doctrine of laches would be a method for allowing the suit to proceed
· Rationally classified as procedural? - yes, because the doctrine of laches creates a flexible framework for the time frame under which a dispute may be adjudicated
· Outcome determinative? - yes, because in state court the suit would be barred, while in federal court the suit can go forward. The doctrine of laches effectively lengthens the statute of limitations.
· State law governs and the suit is barred
· Gasperini v. Center for Humanities - Center for Humanities lost some irreplaceable slides of photos Gasperini had taken. A jury awarded $450k of damages, which was appealed.
· Conflict - the state law standard for reviewing a jury award for excessiveness was stricter than the federal one.
· Sufficiently broad - yes, the federal standard instructs a judge on how to review a damages award
· Rationally classified as procedural? - yes, because the federal standard describes the method for determining whether a jury verdict is appropriate
· Outcome determinative? - yes, because it alters the available remedy. The federal standard allows for a larger award, so at the forum shopping stage a plaintiff would decide to go into federal court every time.

[bookmark: _kdktqc877xfb]Jury Circumvention
[bookmark: _81yxpkj9kzou]Summary Judgment
FRCP 56 governs summary judgment:
· (a) either party may move for summary judgment (on the whole suit) or partial summary judgment (on an individual claim or individual element of a claim), or the judge may raise summary judgment sua sponte. The motion will be granted if the moving party shows that there is no genuine dispute of material fact and they are entitled to judgment as a matter of law
· A genuine dispute is one over which reasonable minds may differ
· A material fact is a fact that will play a role in determining whether the claim or defense will stand
· Entitled to judgment as a matter of law means that no reasonable juror could decide otherwise
· (b) a motion for summary judgment may be filed any time up until 30 days after the close of all discovery
· In practice, the judge will usually set a specific date for when motions for summary judgment must be filed
· (c)(1) the moving party must show that they are entitled to summary judgment by citing to materials in the record or by arguing that an adverse party does not have evidence to support a fact
· (c)(2) the documents you submit to do this do not necessarily have to be admissible evidence, but they do have to be reducible to admissible evidence
· This means that affidavits can be used but they have to be reducible to admissible evidence, so any claim in an affidavit must be on personal knowledge (no hearsay)

Approach for a motion for summary judgment question:
· Who is the moving party?
· What is the issue on which the moving party seeks summary judgment?
· Identify the claim and its elements, just as you might for a pleadings question
· Also identify the standard of proof, which will always be a preponderance of the evidence unless the question specifically says otherwise
· Would the moving party have the burden of persuasion on that issue at trial?
· Has the moving party met its burden of production for the motion for summary judgment?
· If the moving party has the burden of persuasion, this may only be done by presenting material evidence showing that reasonable minds could not differ on the question at trial (affirmative option)
· If the moving party does not have the burden of persuasion, they can also show that the other party has failed to show enough evidence to prove their claim (negative option)
· If the moving party is successful, the burden shifts to the non-moving party to show that there is a genuine question of triable fact
· Anderson v. Liberty Lobby - Anderson was the publisher of a magazine that printed three articles indicating that Liberty Lobby held fascist and racist views. Liberty Lobby sued for libel, and Anderson filed a MSJ.
· Moving party - Anderson
· Issue - state claim (libel) with a federal law element (1st Amendment requires actual malice in a libel claim for statements made about a public figure). The standard of proof for actual malice is clear and convincing evidence (not a preponderance)
· Burden of persuasion - Liberty Lobby, because they would have to prove that there was actual malice at trial
· Burden of production? - yes. Anderson submitted affidavits by the author of the articles saying that he believed the facts contained within them were truthful, along with an index of the sources behind all of the allegedly libelous statements.
· Genuine question of triable fact? - no. Liberty Lobby alleged that the sources were unreliable and submitted evidence that an editor at the magazine had called the articles ridiculous. The court found that no reasonable juror could find that this was enough to meet the clear and convincing standard for showing actual malice
· Anderson wins, MSJ granted.
· Celotex v. Catrett - Catrett sued Celotex, alleging that the death of her husband resulted from his exposure to products containing asbestos that they manufactured. Celotex filed a MSJ alleging that Catrett had failed to produce evidence that their products were the proximate cause of the death.
· Moving party - Celotex
· Issue - were their products the proximate cause of the death? The standard is preponderance of the evidence
· Burden of persuasion - Catrett, because she would have to prove proximate causation at trial
· Burden of production? - yes. Celotex went with the negative option, alleging that they had asked Catrett to produce evidence of exposure during discovery and she failed to do so
· Genuine question of triable fact - unclear. Catrett produced three documents tending to establish exposure, but a lower court threw them out as hearsay. This was overturned because, while the documents were not themselves admissible, they were reducible to admissible evidence. Case remanded for whether the documents were enough to defeat the motion.
· Goldstein v. Fidelity - a dispute over whether a clause in Goldstein’s policy with Fidelity requiring functioning sprinklers in his building should be enforceable. Goldstein had two open claims that Fidelity was refusing to pay out
· Moving party - Fidelity. The judge raised summary judgment in their favor sua sponte after Goldstein initially filed for summary judgment
· Issue - should Fidelity be estopped from enforcing the sprinkler clause, either due to Goldstein’s reliance on their misrepresentations or the fact that Fidelity’s failure to pay out the first claim prevented Goldstein from accessing the funds he needed to bring the sprinklers into compliance? The standard is preponderance of the evidence on all counts.
· Burden of persuasion - Goldstein
· Burden of production - yes. Fidelity sent a letter telling Goldstein that the lack of sprinklers could lead to him not being covered, so there was no misrepresentation. Goldstein was responsible for his own financial situation, so there was no obligation on Fidelity’s party to give him money to fix the sprinklers.
· Genuine question of triable fact - no. Goldstein had clearly violated the terms of the policy.
· MSJ granted sua sponte for Fidelity

[bookmark: _aegotqneyzts]Default Judgment
If a defendant who was properly served fails to respond in time, a judgment may be entered by default. FRCP Rule 55 covers defaults:
· (a) when the defendant has failed to plead or otherwise defend, the clerk must enter a default
· This means the defendant has not filed an answer or a 12(b) motion to dismiss
· (b) once a default has been entered, either the clerk or the court may enter a default judgment
· If the plaintiff’s claim is for a certain sum and the defendant has not made an appearance, the clerk may enter a default judgment
· In any other case, the plaintiff must apply to the court for a default judgment
· Even if all of the criteria for a default judgment are met, the court has discretion to decline and allow the case to proceed
· If the defendant has previously appeared, they must be given written notice at least 7 days before any hearing on the plaintiff’s default judgment motion
· An appearance means anything affirmative post filing of the claim that shows an intent to defend. It does not have to be a filing with the court. Something like calling opposing counsel to tell them that the suit is ridiculous would count.
· When seeking default judgment, the plaintiff must prove that the defendant was properly served and failed to respond by affidavit or otherwise
· (c) the defendant may move to have the default set aside “for good cause”
· This occurs after the clerk has entered a default, but before the entry of a default judgment
· Courts tend to prefer to have cases decided on the merits, so if the defendant does this the motion is likely to be granted

After a default judgment has been entered, the defendant may seek to have it set aside using Rule 60(b). In deciding whether to set aside a default judgment, courts will consider:
· Whether and to what extent the default was willful or intentional, rather than a result of negligence
· Whether the defendant has a meritorious defense. To show this, the defendant must present evidence of facts that, if proven at trial, would constitute a complete defense
· Whether a set aside would cause prejudice or harm to the plaintiff. This must be more than delay - there has to be tangible harm such as loss of evidence, increased difficulties of discovery, or greater opportunity for fraud or collusion
· It is more difficult to get a default judgment set aside than a simple default
· Rogers v. Hartford Life - Rogers sued Hartford after they refused to pay benefits due under his insurance plan for a long term disability. Hartford’s agent waived service of process, then Hartford failed to respond and a default judgment was entered. Hartford moved to have it set aside on grounds that the 55(b) notice requirement had not been met, but the court held that waiver or acceptance of service is not an appearance. Hartford’s failure to respond was not due to excusable neglect, so the summary judgment stood.

[bookmark: _wf2uro7rcw4z]Dismissal
FRCP Rule 41 covers dismissal:
· (a) voluntary dismissal
· The plaintiff may dismiss an action by filing a notice of dismissal before the opposing party serves an answer or motion, or a stipulation of dismissal signed by all parties who have appeared
· Otherwise, an action may be dismissed at the plaintiff’s request only by court order, on terms that the court considers proper. If the defendant has filed a counterclaim, the action may only be dismissed over the defendant’s objection if the counterclaim remains pending as an independent case. Unless the order states otherwise, the dismissal is without prejudice
· (b) If the plaintiff fails to comply with a rule or court order, the defendant may move for dismissal. Unless stated otherwise, a dismissal under 41(b) or any other rule is with prejudice, except for lack of jurisdiction, improper venue, or failure to join a party under Rule 19
· The court can also decide to dismiss under 41(b) sua sponte
· A non-exhaustive list of factors in deciding whether dismissal is appropriate under 41(b):
· Whether the failure was due to the party’s willfulness, bad faith, or fault
· The extent to which the failure prejudiced the opposing party
· The length of time in which the plaintiff took no action in the case
· Whether adequate warning was given that such a failure could lead to dismissal
· Whether dismissal is necessary to deter future misconduct
· Whether less drastic sanctions are appropriate
· (c) all of this also applies to counter claims, crossclaims, and third party claims

[bookmark: _jim0rvtmqyhq]Motion for Judgment as a Matter of Law
A motion for judgment as a matter of law is very similar to a motion for summary judgment, but it occurs after trial. The standard is the same (no rational juror/judge). FRCP Rule 50 governs judgment as a matter of law:
· (a) a motion for judgment as a matter of law may be made at any time after the opposing party has been fully heard and before submission to the jury
· If the defendant is filing, this can be after the plaintiff has finished presenting their case (even if the defense has done nothing yet). If the plaintiff is filing, no motion can be filed until both sides have been fully heard.
· If the court finds that no rational juror could find otherwise they may resolve the issue or the entire case (if without a favorable judgment on that issue the non-moving party can’t win) against the non-moving party
· When looking at the evidence for a motion, the judge must view the evidence in the light most favorable to the nonmoving party. The court may not make credibility determinations or weigh the evidence
· The exception to this is a bench trial, where the judge must make credibility determinations and weigh evidence because there is no jury. The standard for overturning a decision is still “no rational judge”
· (b) if a motion for judgment as a matter of law is filed and the court refuses to grant it, it can be renewed after the jury renders a verdict
· A post-verdict motion for judgment as a matter of law is often accompanied by a motion for a new trial. Both may be filed concurrently
· Honaker v. Smith - Honaker was renovating his house at strange hours in a way that annoyed his neighbors and leaving piles of scrap wood everywhere. A fire started and the house burned down. Smith was the mayor and the fire chief. Honaker sued him under §1983 and for IIED, alleging he had set the fire and then failed to properly extinguish it. The trial court granted a motion for judgment as a matter of law. On appeal, the decision was affirmed w/r/t §1983 because Honaker failed to show that any actions Smith might have taken were under color of law, but overturned on the IIED claim, because if Smith had set the fire there would be a prima facie case for IIED. However, the appeals court might have just been annoyed at the trial court judge for granting the motion too early. It is safer for a judge to grant a motion for judgment as a matter of law after the jury verdict, because a reversal on appeal will not require a new trial.

[bookmark: _km9nvukohu0s]Motion for a New Trial
A motion for a new trial can be filed on its own, or as an alternative to a motion for judgment as a matter of law. It has a much more flexible standard because the remedy sought is less extreme. FRCP Rule 59 governs motions for a new trial:
· (a) the court can grant a new trial on all or some of the issues if there has been a prejudicial error that causes a manifest injustice
· It is very important that the error be prejudicial (may have affected the outcome). Every trial has errors, but not every trial has prejudicial errors. The threshold for showing prejudice tends to be high because judges don’t want to start over and spend more time on a case that has already been resolved.
· Common grounds for new trial
· Errors in jury selection process
· Erroneous evidentiary rulings
· Erroneous jury instructions
· Verdict as being against the weight of the evidence
· Excessiveness or inadequacy of the verdict
· Misconduct by the judge, jury, attorneys, parties, or witnesses
· Newly discovered evidence
· Remittitur occurs when a judge conditions the denial of a motion for a new trial on the plaintiff being willing to accept a smaller verdict
· Additur is the opposite - the judge conditions the denial of a motion for a new trial on the defendant agreeing to a larger verdict
· Remittitur is ok in federal court, but additur is not. A very small number of states allow additur
· (b) a motion for a new trial must be filed no later than 28 days after the entry of judgment
· After this period has elapsed, a court has no power to order a new trial, no matter what
· Tesser v. Board of Education - Tesser sued, alleging she had been passed over for a position because she was Jewish. After a jury found against her, she filed a motion for a new trial. She raised three claims of prejudicial error:
· Sufficiency of the evidence - the court found that there was significant evidence presented by the defense to support the jury verdict, and the defendants were not so lacking in credibility that no reasonable juror would believe them when they claimed there were other reasons Tesser was passed over
· Adequacy of jury deliberations - the jury deliberated for 2 hours, which was short given the amount of evidence to consider. However, there is no set amount of time that a jury must deliberate, and the court did not consider this to be evidence that the jury disregarded its duty
· Trial errors - Tesser pointed to three evidentiary errors that had occurred, but none were considered prejudicial

[bookmark: _z00188df0zkk]Preclusion
The red flag for a preclusion question will be two cases, one that has gone to judgment.
[bookmark: _ii4ey9n0ojwe]Claim Preclusion
The doctrine of claim preclusion defines the circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case. Claim preclusion is not self-executing and must be raised by the party against whom the challenged claim is being asserted. Failure to raise claim preclusion in a timely fashion (by pre-trial motion or in an answer) constitutes a waiver. There are three elements to claim preclusion:

Same claim
· There are two tests for whether claims are the same
· Primary rights - defines a claim or cause of action by reference to the primary right at the heart of the controversy.
· The primary rights test is only used in California
· Some examples of primary rights classes:
· Contracts
· Personal injuries
· Injuries to character
· Injuries to property
· Actions to recover real property
· Actions to recover chattels
· Claims against a trustee
· A federal district court will borrow the test used in the jurisdiction in which it sits, so a federal court sitting in California, deciding a diversity case with state law claims will use the primary rights test
· Same transaction - claims with respect to the same transaction or series of transactions are barred
· What constitutes the same transaction or series of transactions is decided pragmatically, looking at factors such as:
· Are the facts related in time, space, origin, or motivation? (When? Where? Did they start from the same event? Were they part of a larger plan?)
· Do the claims form a convenient trial unit?
· Would their treatment as a unit conform to the parties expectations?
· For purposes of claim preclusion, the first case is the one that reaches judgment first, not the first one to begin
· The second court will apply the preclusion law used by the first, so if the first case is in California state court and the second is federal, apply California preclusion law (primary rights)
· Porn v. National Grange - Porn was involved in a car accident and National Grange refused to pay out under his insurance policy. He sued for breach of contract and won. When he later tried to sue again for IIED, NIED, and breach of the covenant of good faith and fair dealing, he was barred because the claims stemmed from the same transaction (the accident and subsequent failure to pay)



Same Parties
· The same parties requirement could more accurately be called “same parties or those who should be treated as the same”
· The easiest way to satisfy the same parties requirement is for the parties to literally be the same people
· If they aren’t, there are six categories of exceptions to the general rule that a person may not be bound to a judgment to which he is not a party (this goes back to Hansberry):
· A person who voluntarily agrees to be bound
· A pre-existing substantive legal relationship between the person and a party to the judgment. Some examples of this are:
· Preceding and succeeding owners of property
· Bailee and bailor
· Assignee and assignor
· A person who was adequately represented by someone with the same interests who was a party to the suit. Examples:
· Class actions
· Suits brought by trustees, guardians, and other fiduciaries
· For a person to have been adequately represented:
· The interests of the non-party and their supposed representative must be aligned
· The representative understood themself to be operating in that capacity, or the original court took care to protect the interests of the non-party
· Sometimes notice of the original suit for the party alleged to have been represented is required too
· A person who was using one of the parties to the previous suit as their proxy
· A person acting as a proxy for a party to the previous suit
· Otherwise as specified by statute (bankruptcy, probate)
· Taylor v. Sturgell - Taylor sued after the FAA refused his FOIA request. His friend Herrick had sued earlier seeking the same documents. Because Taylor had no legal relationship with Herrick and had not controlled, financed, participated in, or had notice of the earlier suit, he was not considered to be the same party, even though the two were friends, had the same lawyer, and Herrick had shared documents from his case with Taylor.

A judgment final, valid, and on the merits
· A judgment is final when a court has definitively ruled.
· In federal court this specifically means when the judgment has been entered into the court’s docket
· In federal court, a judgment is final when it is made. If the case is appealed, the lower court’s decision is still considered final for purposes of preclusion
· In California, a judgment is not final until the appeals process has been completed
· Judgment is valid if the defendant had proper notice, the requirements of personal jurisdiction were satisfied, and if the rendering court had subject matter jurisdiction
· Remember that a party who appears and fails to object to personal jurisdiction has waived the right to object later
· Although validity is a technical requirement, it is extremely difficult to attack a judgment on these grounds
· Judgment is considered to be on the merits if the claim cannot be refiled
· If the plaintiff won the first case, judgment is always on the merits
· If the defendant won, judgment is on the merits if the case cannot be refiled. Examples of things that are not on the merits:
· Dismissal for lack of jurisdiction, improper venue, or misjoinder of parties
· When the plaintiff agrees to or elects a voluntary dismissal/nonsuit without prejudice or the court orders the same
· Otherwise as defined by statute or court rule
[bookmark: _7u4gr08v16p1]Issue Preclusion
Issue preclusion forecloses the relitigation of discrete issues that were decided in a previous case, even if that case involved different claims. There are four elements to issue preclusion:

Same issue
· The question is really whether the issues should be treated as the same. They do not have to be literally identical
· To make this determination, ask:
· What is the nature of the underlying claims behind the two issues?
· Are there any policy arguments for or against applying issue preclusion?
· Would treating these as the same issue promote fairness and efficiency?
· Example: in a first case, there is a question of whether or not the defendant was 18 when a contract was signed on June 1. The court finds she was. If a second case is filed where there is a question of whether she was 18 on July 1, it would be considered the same issue. While the issues are not technically identical, the fact that she was 18 on June 1 means she must have been 18 on July 1.
· If an issue is being used in the second case in a way that would not be anticipated or is somehow unfair, it will not be treated as the same
· Lumpkin v. Jordan - Lumpkin was removed from a position on the San Francisco Human Rights Commission due to homophobic comments. He sued under §1983 and the California Fair Employment and Housing Act for religious discrimination. The federal court found against him on the 1983 claim because his removal was for secular reasons, but dismissed the FEHA claim. When he tried to refile the FEHA claim in state court, Jordan used issue preclusion to bar litigation on the issue of whether his removal was for secular reasons, effectively ending the FEHA claim.
· Cunningham v. Outten - Cunningham and Outten were in a car accident. Outten was charged and convicted of inattentive driving, which Cunningham claimed precluded her from denying negligence or liability in his civil suit against her. The court found that issue preclusion did not apply because the criminal court did not consider the question of Outten’s liability when deciding whether to convict.

The issue was actually litigated in the first action
· For an issue to be actually litigated, it must be properly raised, formally contested between the parties, and submitted to the court for determination
· Actual litigation can occur at trial, or through pre or post trial motions 
· It can occur entirely on paper as long as the parties formally oppose one another on the issue and submit it to the court for determination
· An issue is not actually litigated if it is admitted or not contested by one party

The issue was decided and necessary to a valid judgment in that action
· An issue can be expressly or implicitly decided
· If a jury brings back a general verdict the court may rely on briefings or testimony to figure out whether a specific issue was decided
· An issue is necessary if the court’s judgment would be unable to stand if the issue were decided differently
· If two findings are made in a case that, on their own, would both be necessary, neither is treated as necessary
· However, if an appeal is taken and both issues are affirmed, both will be treated as necessary. If only one is affirmed on appeal, only that one is necessary.
· Samara v. Matar - Samara sued Matar and Nahigian for negligence over a dental procedure. Nahigian moved for summary judgment on the grounds that he did not cause the alleged injuries and the statute of limitations had run. The motion was granted. On appeal, the court affirmed on statute of limitations grounds and declined to consider causation. Matar was then unable to raise issue preclusion on causation because it was not necessary. 

Both actions involve the same parties or those who should be treated as the same
· Everything from the same parties section of claim preclusion applies here
· The twist is that someone who was not a party to the first suit can assert issue preclusion against someone who was a party (see Cunningham)
· Bernhard v. Bank of America - Cook was caring for Sather in her old age and withdrew some money from her account. After she died, he became her executor, but eventually resigned and was replaced by Bernhard. In probate court, it was determined that the money had been given to Cook as a gift. When Bernhard tried to sue BofA for the money, issue preclusion prevented her from claiming the money was withdrawn without authorization because of the probate court’s decision, even though BofA was not a party to the probate court action.
· Judges have discretion to not allow issue preclusion where a plaintiff could easily have joined in an earlier action or where it would be unfair to the defendant
· Examples of unfairness:
· A situation where the 2nd lawsuit was not foreseeable, leaving the defendant with little incentive to contest the issue in the first suit
· If the judgment being used for preclusion is inconsistent with other judgments in favor of the defendant (e.g. 50 train passengers sue a railroad over an accident. The first 25 lose but the 26th wins. The 26th case should not be allowed to govern case 27-50)
· Where the second action affords different procedural opportunities that could cause a different result (e.g. first case was in an inconvenient forum)
· Parklane Hosiery v. Shore - Shore brought a class action against Parklane over a misleading proxy statement. The SEC also brought an action, and in that case it was decided that the proxy statement was materially false. Parklane tried to claim issue preclusion would be unfair in Shore’s suit, but the court disagreed because Parklane had every incentive to litigate the SEC case fully, the judgment in the SEC case was not inconsistent with any other judgment, and there were no different procedural opportunities available in the two cases.
