Pleadings
Code pleading
Doe v. City of Los Angleles
Facts: plaintiffs allege that the city knew or had reason to know that sexual exploitation was occuring in the explorer scout program generally, but failed to allege that they knew or had reason to know about the the specific officer in question. 
Reasoning:
· Plaintiffs complaint fails to allege that the city knew about the specific officer in question
· The plaintiffs must  plead ultimate facts on information and belief
· The plaintiffs only alleged that the city knew that kalish was a risk to minors, but they did not sufficiently plead that the city knew or should have known that he was molesting children
Holding: A claim that an entity negligently failed to prevent an employee from committing sexual abuse may be supported by ultimate facts, in accordance with the less-particularity doctrine.
***doctrine of less particularity- applies when the defendant has a monopoly on the evidence; plaintiffs can plead facts with less particularity.
Evidentiary fact- A predicate fact that leads, by inference or necessity, to the establishment of an ultimate fact.
Ultimate fact- An elemental fact that is necessary to establish a claim or defense.
Conclusory allegation- the allegations amount to  nothing more than a “formulaic recitation of the elements”
Plausibility Standard for rule 8a FRCP
Ashcroft v. Iqbal 
Facts: respondent who is a citizen of pakistan and muslim. Was arrested and detained as part of a 184 member group of “high interest”. The respondent alleges that the two petitioners, who are high level, government officials, knew and commissioned the rounding up of muslim americans because of their race, national origin, and religion. The pleading says that ashcroft is the architect of the plan and mueller was  instrumental in its implementation. 
Reasoning: 
· The allegations that are included in the pleading amount to nothing more than a “formulaic recitation of the elements”
· a complaint must allege sufficient facts that, if taken as true, “state a claim to relief that is plausible on its face” in order to defeat a motion to dismiss. 
· Facial plausibility means that the facts alleged permit a “reasonable inference” that the defendant is, in fact, liable.
· Although the facts in the complaint must be taken as true, the court is not required to afford legal conclusions the same deference.
Holding: a complaint will only survive a motion to dismiss if it alleges non conclusory facts that, taken as true, state a claim to relief that is plausible on its face.
TEST FOR IQBAL RULE 8 PLAUSIBILITY STANDARD: 
1. IDENTIFY THE RIGHT/RIGHTS OF ACTION 
2. IDENTIFY THE ELEMENTS OF THE RIGHT/RIGHTS OF ACTION 
3. SEPARATE THE CONCLUSORY ALLEGATIONS FROM THE FACTUAL ALLEGATIONS. CONCLUSORY ALLEGATIONS ARE NOT ENTITLED TO THE PRESUMPTION OF TRUTH.
4. MATCH THE FACTUAL ALLEGATIONS TO THE ELEMENTS THAT THEY SPEAK TO AND DETERMINE WHETHER THE CLAIM IS PLAUSIBLE IF ALL THE FACTUAL ALLEGATIONS ARE TRUE
Notice Pleading
Conley v. Gibson 
Facts: members of a railroad union allege that they are being discriminated against. The railroad is firing black workers and only rehiring them with less seniority than when they started.
Reasoning: 
· A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.
· Frcp does not require a claimant to set out in detail the facts upon which he bases his  claim, instead it just requires a short and concise plain statement of the claim 
· The Federal Rules of Civil Procedure only require the plaintiff to give the defendant a short and plain statement of the claim. 
· It is only necessary to provide fair notice to the defendant and grounds of that claim
Holding: A complaint is sufficient as long as the plaintiff sets forth an assertion upon which relief may be granted, and specific, detailed recitations of fact are not necessary to survive a motion to dismiss.
Leatherman v. Tarrant County
Facts: plaintiffs allege that the officers of Tarrant county violated their constitutional rights. 
Reasoning: 
· A plaintiff is not required to set out the detailed facts supporting his allegations, but rather simply to provide enough information to put the defendant on notice of the particular claims against him.
· There is no heightened standard for these types of claims. If there was, congress would have said so. 
Holding: The Federal Rules of Civil Procedure require only that the complaint contain a short and plain statement of the plaintiff’s claim, and a court may not require a heightened standard for pleadings alleging certain causes of action.
Claim: a set of operative facts giving rise to one or more rights of action.
Service of Process
Rule 4
d. The plaintiff may notify a defendant individual, corporation, or association that an action has been commenced and request that the defendant waive service of a summons. 
1. Waiver gives the defendant 30 days to waive to waive or 60 days if they are out of the country’
2. The waiver must be sent by mail or other reliable means
3. After waiving, the defendant has 60 days to respond to the lawsuit, or 90 if they are out of state
4. Personal jurisdiction and venue objections are not waived by a waiver of service
e. Service on an individual in the US: 
1. Following the state law where the court is situated or where service is made (statute)
2. Doing any of the following: 
2. Delivering a copy of the summons and of the complaint to the individual personally
2. Leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there; or
2. Delivering a copy of each to an agent authorized by appointment or by law to receive service of process
h. Serving a corporation, partnership, or association; these entities must be served: 
1. In a judicial district of the united states:
1. In the manner prescribed by rule 4e1 for serving an individual; or
1. By delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and- if the agent is one authorized by statute and the statute so requires- by also mailing a copy of each to the defendant; or
2. At a place not within any judicial district of the united states, in any manner prescribed by rule 4f (service on foreign individuals), except personal service.
waiver= copy of the copy of the complaint + waiver form and other relevant information
service of process= copy of the complaint + summons
***Rule 4 has been interpreted in a way that separates actual service and the request for waiver. These two are not the same thing and they are not substitutable. The request for waiver does not qualify as service. 

Rule 60b4- defendants challenge a default judgement based on improper service of process: the evidence is viewed in favor of the defendants.

Rule 4 is flexible and requires only substantial compliance. Courts can use their discretion to decide whether service satisfies rule 4 and use a variety of factors to determine that. They look to things like: the type of service involved, whether the plaintiff made a reasonable good faith mistake, whether the defendant was evading service, whether the relevant service provision is inherently ambiguous, whether the defendant received actual notice, whether justice would be served by a relaxed construction, whether the defendant evades notice etc.

Personal jurisdiction 
International Shoe, Inc.
Facts: the international shoe co. is the defendant in a case where they are being told they are liable for money that they did not contribute to a statewide unemployment fund. They are the appellant in this case. The shoe company is a delaware corporation, having its principal place of business in missouri and is engaged in the manufacture and sale of shoes and other footwear. It maintains ist business in several states, other than washington. They have no office in washington and makes not contracts either for sale or purchase of merchandise there. It maintains no stock of merchandise in that state and makes ther no deliveries of goods in intrastate commerce. appellant employed eleven to thirteen sales men under direct supervision and control of sales managers located in st louis. These salesman resided in washington; and they were compensated by commissions based upon the amount of their sales. Sometimes they rent rooms for sampling. The authority of the salesmen is limited to exhibiting their samples and soliciting orders from prospective buyers, at prices and on terms fixed by appellant. The salesmen transmit the orders to appellants office in st louis for acceptance or rejection. When accepted the merchandise for filling the orders is shipped from points outside washington to the purchasers within the state. All the merchandise shipped into washington is invoiced at theplace of shipment from which collections are made. No salesman has authority to enter into contracts or to make collections.
Reasoning: 
·  to the extent that a corporation exercises the privilege of conducting activities within a state, giving rise to certain obligations, it is not unduly burdensome to require a corporation to respond to a suit brought within the state to enforce those obligations. 
· International Shoe’s activities in Washington were systematic and continuous and resulted in a large volume of interstate business. 
· Indeed, the obligation upon which this suit is based arose out of those activities.
Holding:For a defendant not present within the territory of a forum to be subjected to a court's in personam jurisdiction, due process requires that the defendant have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. (continuous and systematic activities in the forum)

Burger King
Facts: burger king licenses it franchisees leases restaurants to the them for the same term. They also receive market research and advertising assistance, ongoing training in management and accounting,  cost control, and inventory control guidance. Burger king oversees the franchise system through a two tiered administrative system where the franchise relationship is established in miami and governed by florida law and fees go to miami. Miami headquarters set policy and work with the franchisees, while 10 district offices do the day to day monitoring of the franchises and report back to miami. Macshara and rudz are franchisees that agreed to have macshara serve as the manager and rudz would front the cost of the franchise. They first reached out to the office in michigan and then got in contact with the office in miami. When they finalized the leasing  of the franchise in a twenty year contract, they fell behind on their payments and burger king ordered the two of them to vacate the premises. They did not do that and stayed to run the restaurant. The defendant intentionally entered a relationship with the office in miami. And sent the payments to miami. The choice of law clause is another sign that the defendants knew that they were entering obligations with the florida corporation, under florida law.
Reasoning: 
· Although Rudzewicz had no ties to Florida and did not maintain any Florida offices, he deliberately negotiated with representatives outside his home state of Michigan and finalized a deal with a corporation he knew was located in Florida. 
· The course MacShara attended to get a franchise was held in Florida. 
· Any franchise fees Rudzewicz did pay were sent to Florida. 
· Rudzewicz reasonably should have known that he was affiliating himself with an organization based in Florida and he might be haled to court in that state for harm arising out of or relating to his conduct. 
· Furthermore, the contract Rudzewicz signed acknowledged that the Burger King Headquarters in Miami regulated the franchise.
· The contract alone is insufficient but with everything else it is sufficient
· The defendants purposefully directed their conduct at the forum state by choosing to engage in business with a florida corporation and the plaintiffs claim arose from that contact
Holding: When determining if a defendant satisfies the minimum contacts requirement for personal jurisdiction, the court must look to the purposefully directed activities of the defendant toward the forum state and whether the harms arising out of or relating to those activities are the cause of the litigation. (obligations with the forum state)

World-Wide Volkswagon
Facts: Harry and Kay Robinson purchased a car from World-Wide Volkswagen Corp. (World-Wide) in New York while they were still residents of that state. The next year the family left New York to move to Arizona. On the way they were struck by a car in Oklahoma. Mrs. Robinson and her children were severely burned in the car crash. The Robinsons brought a products-liability suit against World-Wide, claiming that the fire was a result of the defective design of the car. World-Wide made a special appearance to the district court, claiming that Oklahoma's exercise of jurisdiction over them violated the company's due process rights. World-Wide, a New York corporation, conducted no business in the State of Oklahoma. The district court ruled against World-Wide. World-Wide (plaintiff) then sought a writ of prohibition in the Supreme Court of Oklahoma to stop the district court’s Judge Woodson (defendant) from exercising personal jurisdiction over them. The Supreme Court of Oklahoma denied the writ. World-Wide then petitioned the United States Supreme Court and the case was granted certiorari.
Reasoning: 
· Respondent adduced no evidence that either world wide or seaway does any business in oklahoma, ships or sells any products to or in that state, has an agent to receive process there, or purchases advertisements in any media calculated to reach oklahoma.
· Plaintiffs admitted that there is no showing of any vehicle sold by defendants in oklahoma except for the one in this accident
· Factors to use to determine minimal contact are: burden on the defendant, the forum states interest in adjudicating the dispute, plaintiffs interest in obtaining convenient and effective relief, the interstate judicial systems interest in obtaining the most efficient resolution of controversies, and the shared interests of the several states in furthering fundamental substantive social policies.
· There cannot be exercise of jurisdiction if there are no connections, even when all of the other factors weigh in the plaintiffs favor.
· Contact with the forum is based on the plaintiffs activity, not the defendant
Holding: defendants must have “minimal contact” in the state in order to satisfy principles of justice and fair play required by the due process clause. (no purposeful contact with the forum state)

Calder v. Jones
Facts: Calder and South are employees at the national enquirer who wrote an article about  Jones, a California resident. The National Enquirer is a national magazine, that has a principal place of business in florida, that is widely circulated in california. South is a resident of florida that frequently travels to california on business. He did most of his research in Florida, relying on phone calls to sources in California for the information contained in the article. Aside from his frequent trips and phone calls, those are his only connections to california. Calder is also a Florida resident. He has been to California only twice, on a pleasure trip, prior to the article and once after to testify in an unrelated trial. He is the president of the enquirer and refused to print a retraction at the request of the plaintiff. Those are  his only connections to california.
Reasoning: 
· The allegedly libelous story concerned california activities of a california resident
·  It impugned the professionalism of an entertainer whose television career was centered in california. 
· The article was drawn from California sources and the brunt of the harm, in terms both of respondents' emotional distress and the injury to her professional reputation, was suffered in california.
· This is distinguishable from volkswagen because the defendants here made intentional, and allegedly tortious, actions that were expressly aimed at california resident south
Holding: personal jurisdiction is proper when the defendant intentionally aims their conduct at the forum state and that conduct is where the plaintiff’s claim arises from. (purposeful conduct directed at the forum state; intentional tort)

Walden v. Fiore
Facts: Gina Fiore and Keith Gipson (plaintiffs), residents of both California and Nevada, were detained at an airport in Puerto Rico by Transportation Security Administration (TSA) agents. The TSA agents discovered nearly $97,000 in cash in one of Fiore’s carry-on bags. The plaintiffs explained that they were professional gamblers and had won the money at a San Juan casino. The plaintiffs were subsequently cleared for departure to Atlanta, Georgia, but law-enforcement officials in San Juan alerted a Drug Enforcement Administration (DEA) task force at the Atlanta airport to the plaintiffs’ impending arrival. Anthony Walden (defendant), a police officer, was a member of the DEA task force. Upon the plaintiffs’ arrival in Atlanta, Walden and the task force approached the plaintiffs, questioned them about the source of the money, and used a drug-sniffing dog on Fiore’s bag. Although the dog did not find any narcotics on Fiore’s bag, Walden seized the cash despite Fiore’s gambling explanation. Eventually, the money was returned to the plaintiffs. The plaintiffs filed suit against Walden in federal district court in Nevada, seeking damages pursuant to Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971).
Reasoning: 
· The defendant must purposefully reach out beyond their state into another
· The plaintiff cannot be the only link between the defendant and the forum.
· The contacts must be with the forum state, not the plaintiff
· Contacts with the forum cannot be random, fortuitous, or attenuated. The contact made here is random because it is random contact with someone from the forum state. There was no purposeful availment to the forum state.
· All of the conduct giving rise to the plaintiff’s claim occurred in georgia
Holding: the fact that the brunt of the harm was felt in the forum state, alone, is insufficient for personal jurisdiction. (no contact)

Daimler AG v. Bauman
Facts: Bauman, et al. (plaintiffs), residents of Argentina, brought suit against DaimlerChrysler AG (Daimler) (defendant) in the United States District Court for the Northern District of California. The plaintiffs alleged that Mercedes-Benz Argentina (MBA), a Daimler subsidiary, collaborated with Argentinian forces to kidnap, torture, and kill MBA workers during an Argentinian war. These workers were the plaintiffs or persons closely related to the plaintiffs. Daimler was a German company. MBA’s alleged actions took part solely outside of the United States. The plaintiffs based their claim of the district court’s jurisdiction on Daimler’s subsidiary, Mercedes-Benz USA, LLC (MBUSA), which was incorporated in Delaware and had its principal place of business in New Jersey. MBUSA distributed Daimler cars to all 50 states and had various facilities and offices in California. Daimler filed a motion to dismiss the claims based on lack of personal jurisdiction. The district court granted the motion. The United States Court of Appeals for the Ninth Circuit affirmed and later reversed. The United States Supreme Court granted certiorari.
Reasoning: 
· A court can assert general jurisdiction over a corporation if the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation at home in the state. 
· Examples of acceptable affiliations include, but are not limited to, a corporation’s place of incorporation and principal place of business.
· Daimler and MBUSA are incorporated and have their principal places of business outside of California. 
· Although MBUSA distributes cars to and maintains offices in California, MBUSA distributes cars to every state.
Holding: A court can assert general jurisdiction over a corporation if the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation at home in the state. (principal place of business or state of incorporation=companies; domicile=people)

Bristol meyers squibb
Facts: Plaintiffs sue in california. Defendants produce a drug (plavix) that injured nonresident plaintiffs. Plaintiffs in california are not at issue. Defendants conducted a national advertising campaign. Nonresident plaintiffs bought the drug in their home state, suffered injuries in the home state, and saw the ad campaign in their home state. Defendants were incorporated in delaware and their principal place of business was in new york. They did not develop, manufacture, or design the drug in california. 1% of sales in california. Mass action.
Reasoning: 
· Nonresident plaintiffs claims are not related to the continuous and systematic activities of the defendant in the forum: they did not buy, take, or see the campaign in california
· all the conduct giving rise to the nonresidents claims occurred elsewhere
· National campaign is not enough
· Federalism dictates that states do not exercise personal jurisdiction at the expense of other states
Holding: For a state court to assert specific jurisdiction, there must be an affiliation between the forum state and the specific claim at issue. (contact and claims are not related)
***Note: SPECIFIC (PLAINTIFFS) CLAIM AT ISSUE APPLIES TO MASS ACTIONS AND NOT CLASS ACTIONS 

Ford Motor Co.
Facts: defendant is a delaware corporation headquartered in michigan. They advertise, sell, and service vehicles worldwide. Plaintiffs are residents of montana and minnesota and allege defects in vehicles that resulted in injury and death. The vehicles were originally sold in different states and resold in montana and minnesota. Ford asserts jurisdiction is proper only if Ford’s forum-state activities included designing, manufacturing, or selling the specific vehicles involved in the accidents. Ford says that their activities in the forum must cause the injuries of the plaintiffs.
Reasoning:
· Ford has systematic and continuous activities in the forum
· They have advertised and serviced cars in the forum state; it may be the case that plaintiffs bought the cars because of the defendants activities in the states (but for cause)
· Each plaintiffs suit of course arises from a car accident in one of those states. 
· In each complaint, the resident plaintiff alleges that a defective ford vehicle caused the crash and resulting harm in the forum states. 
· Ford has advertised, sold, and serviced those models in both states for many years.
· there is a strong relationship among the defendant, the forum, and the litigation, the essential foundation of specific jurisdiction.
· The claim is still related to the defendants contact in the forum (the but for cause)
Holding: a court can exercise jurisdiction over a foreign defendant in a lawsuit relating to (but for cause) the defendant’s contact with the forum.

Personal jurisdiction rule (specific jurisdiction rule)- The defendant must have purposeful and meaningful contacts with the forum state, that are related to the plaintiff's claim. 

Venue
28 USC 1391  
b) venue in general. A civil action may be brought in: 
1) a judicial district in which any defendant resides, if all defendants are residents of the state in which the district is located 
2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or 
3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action 
c) residency. For all venue purposes:
1. A natural person, including an alien lawfully admitted for permanent residence in the US, shall be deemed to reside in the judicial district in which that person is domiciled
2. An entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect ot the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
3. A defendant not resident in the united states may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought

First of michigan v. bramlet
Facts: The bramlets opened an IRA with first of michigan. Their IRA lost more than half of its value. Bramlets were residents of florida and sought arbitration against first of michigan in florida alleging that first of michigan did not send periodic statements about the IRA to them. First of michigan brought a declaratory action against the bramlets in a district court in michigan, seeking to enjoin the bramlets suit, stating that Bramlets lawsuit is barred. Bramlets had met with Sobol (first of michigan banker) in Michigan in 1989 and made their investment decisions by calling Sobol in Michigan. All of the Bramlets’ investment transactions occurred in Michigan. Trial court dismissed the suit in michigan for improper venue. First of michigan appeals.
Reasoning: 
· The district courts analysis indicates that the court based its determination that venue was improper on a single occurrence which directly gave rise to the plaintiffs action, rather than considering whether the forum the plaintiffs chose had a substantial connection to their claim.
· Most of the transactions relating to the bramlets investments took place in michigan or resulted from contact the bramlets had with sobol, who at all times conducted business in michigan
Holding: venue is proper under 1391 in any district with a substantial connection to the claim or any district where a substantial part of the events giving rise to the claim occur.
28 USC 1404
a. A district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
28 USC 1406
a. If venue is improper, the district court can dismiss the case, or transfer the case to a court where venue is proper, if it is in the interest of justice.

Skyhawke tech v. DECA 
Facts: skyhawke is suing deca for patent infringement with regard to two patents. Skyhawke is a limited liability company with its principal place of business in ridgeland, mississippi. Deca is a california corporation with its principal place of business in la palma, california. Deca is a subsidiary of deca system inc, a korean corporation. Skyhawke alleges that deca has made, caused to be made, imported, caused to be imported, used, offered to sell, sold, and caused to be sold products in mississippi, which has infringed, induced infringement, and/or contributed to infringement of the 938 patent and the 498 patent.
Reasoning: 
· Plaintiffs choice of venue controls unless the party challenging venue can show that another venue is clearly more convenient in light of the public and private interest factors
· Applying the public and private interest factors; they weigh slightly in favor of transfer because mississippi is further away from korea than california and DECA has a slightly larger quantity of relevant documents
Holding: A court may deny a motion to transfer venue pursuant to 28 U.S.C. § 1404(a) if factors of convenience lean only slightly in favor of transfer.

Private and public interest factors:
· Factors to determine the convenience to the parties and witnesses  (private interest):
· The relative ease of access to sources of proof 
· The availability of compulsory process to secure the attendance of witnesses
· The cost of attendance for willing witnesses and
· All other practical problems that make trial of a case easy expeditious and inexpensive
· Factors for public interest: 
· The administrative difficulties flowing from court congestion 
· The local interest in have localized interests decided at home 
· The familiarity of the forum with the law that will govern the case and
· The avoidance of unnecessary problems of conflict of laws of the application of foreign law

Graham v. Dynecorp international inc. 
Facts: graham was in the military and stationed in afghanistan. Graham is an oklahoma resident. She was being driven by a drunk dynecorp employee and crashed. She sued dynecorp in the southern district of texas. Dynecorp moved for transfer to virginia for improper venue. Dynecorp had contacts with nasa in the southern district. However, it constituted 1.2 percent of their business. Dynecorp said that virginia had general jurisdiction over them. They also had a large office and conducted a significant amount of their business in the northern district of texas. 
Reasoning:
· Because the claims are not related to dynecorps contacts with the forum, proper venue in the US needs to be able to exercise general jurisdiction over Dynecorp
· The court finds that there are two districts that can exercise general jurisdiction over dynecorp: virginia (because defendants admitted as much) and the northern district of texas
· Weighing the public and private interest factors, transfer to the northern district of texas is favored because it is much closer to oklahoma than virginia is.
Holding:  In selecting between two competent forums for transfer of venue under 28 U.S.C. § 1406(a), courts must choose the venue that is more convenient for the parties, witnesses, and courts.

Forum nonconveniens 
Forum non conveniens is a common law doctrine that allows a court to decline the exercise of jurisdiction if another forum is more convenient. This may be used by federal courts when the forum that is most convenient is in another country or it may be used by a state court when the more convenient forum is in a sister state or abroad. The moving party must show:
1. That there is an available alternate forum; and
2. That the balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal (the same factors as 1404a motions)

Piper aircraft v. Reyno
Facts: there was a plane crash in scotland. Piper and hartzell were the manufacturers of the plane and propellers, respectively. Reyno is the secretary of the attorney in charge of the passengers estates. Reyno sued in california state court. Defendants removed it to a district court in california, then they sought a transfer to the middle district of pennsylvania. Both motions were granted. One transferred to pennsylvania, defendants moved to dismiss the case on grounds of forum nonconveniens. Court of appeals affirmed. Now its in the supreme court. 
Reasoning: 
· It is much more convenient to hold the trial in scotland because most of the witnesses and the location of the plane crash is in scotland
· Plaintiffs want the trial in the united states because the law in the united states is more favorable to them but this has no relevance unless the  alternative forum has essentially no relief.
· The trial court in america would need to apply scottish and american law for different defendants. Different law for different defendants could confuse the jury.
· Public and private interest factors weigh in favor of a dismissal, allowing plaintiffs to refile in scotland.
Holding: A plaintiff may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum.
Forum selection clauses- contract provisions where the parties agree that any lawsuit between them will be resolved in a particular court.
Exclusive- must be; shall be brought in x court
Permissive- may be; can be brought in x court 
Three steps for these problems:
1. Does the clause apply? It generally does if the controversy arises from the contract
2. Is it enforceable? Strong presumption that it is, unless it is clearly unreasonable or unjust
3. What type is it? Permissive or exclusive? Is there a federal option or does it mandate the suit be brought in state court?
***note on forum selection clauses-If a case is in a court where there is an enforceable forum selection clause with a federal option, but the case is filed in a different court where venue is otherwise proper under 1391, the presumption is in favor of the forum selection clause and only public interest factors are considered. There is also no transfer of law. 

Subject matter jurisdiction
Federal question
Article III- federal question cases must satisfy article III of the constitution, but if it satisfies 1331 then it satisfies article III
28 USC 1331- the district courts shall have original jurisdiction of all civil actions arising under the constitution, laws, or treaties of the united states.

American Wellworks co. v. layne & Bowler co.
Facts: American Well Works Company (American) (plaintiff) had a patent for a specific pump that it owned, manufactured and sold. American sued its competitor, Layne & Bowler Company (Layne) (defendant), in Arkansas state court, alleging Layne slandered American’s patent rights to the pump and falsely claimed the pump and its parts were infringements of Layne’s patented pumps. American further alleged that Layne filed frivolous lawsuits against some of American’s customers who were using the pump and threatened lawsuits against others. Layne removed the case to federal district court on the grounds that it was based in federal patent law. The district court held that the cause of action arose under federal patent law, and dismissed it because the state court where the case originated lacked jurisdiction, and, accordingly, so did the federal court to which the case was removed. The United States Supreme Court granted certiorari on the question of federal jurisdiction.
Reasoning: 
· The plaintiffs claim does not arise from federal law; slander is a state law claim.
· The defense is a matter of patent law, federal courts have no interest in the controversy because a defense to a state law claim does not create federal precedent 
· Plaintiffs claim does not require that they prove something about federal patent law; defendants defenses do not affect the cause of action 
· The presence of patents is part of the evidence, not the basis for the cause of action 
Holding: a suit arises under the law that creates the cause of action (creation test)

Smith v. Kansas city title and trust co.
Facts: Smith (plaintiff), a shareholder of Kansas City Title & Trust (Company) (defendant), brought suit against the Company in the United States District Court for the Western Division of the Western District of Missouri. Smith sought to prevent the Company from investing in farm-loan bonds issued pursuant to the Federal Farm Loan Act of 1916 (Act), 40 Stat. 431. Under Missouri law, the Company was permitted to invest only in securities authorized by a valid law. The Act declared all farm-loan bonds to be lawful investments for fiduciary and trust funds. However, Smith’s complaint sought a declaration that the Act was unconstitutional and that, therefore, the issuance of farm-loan bonds to the Company would be invalid. The Company moved to dismiss. The district court granted the motion. Smith appealed.
Reasoning: 
·  where it appears from the complaint of the plaintiff that their right to relief depends upon the construction or application of the constitution or laws of the united states, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the district court has jurisdiction
· The plaintiff must prove that the federal loan act is unconstitutional to prevail on his ultimate state law claim
Holding: For purposes of federal question jurisdiction, a case arises under the Constitution if a plaintiff’s right to relief depends on the court’s interpretation of the Constitution. (essential federal ingredient test)

Gully v. first national bank
Facts: First National Bank of Meridian (defendant), a national banking association, owed taxes to Gully (plaintiff), Mississippi’s state tax collector. The tax was imposed under a Mississippi state statute. A federal statute authorized states to tax national banks, and thus authorized Mississippi to enact the relevant state statute. Gully brought suit in Mississippi state court to collect the money. The bank filed a motion to remove the case to federal court on the ground that Gully’s authority to tax the national bank derived from a federal statute. The state trial court granted the motion. The district court denied Gully’s motion to remand the case to state court. The court of appeals affirmed. The United States Supreme Court granted certiorari.
Reasoning: 
· A suit that arises out of federal law must substantially involve the construction, validity, or effect of federal law, upon the determination of which the result depends
· This suit is built upon a contract which in point of obligation has its genesis in the law of mississippi. A covenant for a valuable consideration to pay another’s debts is valid and enforceable without reference to a federal law.
· Here, the right to be established is one created by the state. The most one can say is that a question of federal law is lurking in the background. If you reach far back enough, there is a federal law in every case.
Holding: A suit brought pursuant a state statute that is authorized by a federal statute does not arise under federal law for purposes of subject-matter jurisdiction. (failure of the creation test)


Summary of rules from franchise tax board (essential federal ingredient):
· A case arises under federal law where the vindication of a right under state law necessarily turned on some construction of federal law
· An action arises under federal law if in order for the plaintiff to secure the relief sought he will be obliged to establish both the correctness and the applicability to his case of a proposition of federal law
· Whether a case is one arising under the constitution or a law or treaty of the united states, in the sense of the jurisdictional statute must be determined from what necessarily appears in the plaintiffs statement of his own claim ink the bill or declaration, unaided by anything alleged in anticipation of avoidance of defenses which it is thought the defendant may interpose
· A federal court does not have original jurisdiction over a case in which the complaint presents a state-law cause of action, but also asserts that federal law deprives the defendant of a defense he may raise 
· A right or immunity created by the constitution or laws of the united states must be an element, and an essential one, of the plaintiffs cause of action.

Gunn v. Minton
Facts: Minton (plaintiff) brought a malpractice action against Gunn (defendant), an attorney. Minton creates a securities trading software. He leases this software to someone else. He then files for a patent and he receives a patent. He sues nasdaq for patent infringement. Gunn had represented Minton in the federal patent infringement action. Minton lost  the patent infringement because nasdaq argued that they were entitled to summary judgement that he had sold the patented software by leasing it for more than a year, and selling a product for more than a year bars someone from having a patent. The district court rules that the patent is invalid. Then he files an appeal arguing that that leasing of the software was an experimental use, which is a defense to the year or more sale bar on patents, but they refuse to hear the case. Minton then sues his attorney for malparcatice and not bringing up the experimental use argument. He loses in state court. Minton then filed again in federal court arguing that the state courts lack subject matter jurisdiction. Minton argued in his malpractice suit that his infringement claim had failed because Gunn failed to raise the “experimental use” exception available under federal patent law. On appeal, the Texas Supreme Court found that the case should have been brought in federal court because Minton’s malpractice claim turned on a question of federal patent law.
Reasoning: (four part test for essential federal ingredient)
Federal jurisdiction over a state law claim will lie if a federal issue is:
1. Necessarily raised 
2. Actually disputed 
3. Substantial and
4. Capable of resolution in federal court without disrupting the federal-state balance approved by congress. 
· Here, the federal question is necessarily raised because minton must establish that the patent law defense would have worked, to succeed on the malpractice claim 
· It is presumed to be actually disputed, because if the patent defense was a viable defense, that would speak to Gunn’s malpractice
· The federal ingredient is not substantial because the federal system has no interest in resolving the dispute. Resolution of the viability of the patent defense does not create federal precedent.
· This would disrupt the federal-state balance because the case is not substantial to the federal system.
· The state court can handle the question of patent law without any significant impact on the federal system
Holding: A state court’s resolution of a hypothetical question of patent law is not substantial enough to mandate federal review.

***note: Smith and gunn are essential federal ingredient cases; they seem to contradict; the difference is one comes from the interpretation of the constitution and the other is federal statute

Diversity Jurisdiction
28 USC 1332
a. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of 75,000, exclusive of interest and costs, and is between
1. Citizens of different states (requires complete diversity- all original plaintiffs are from different states than all original defendants)
1. Citizens of a state and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a state and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in he united states and are domiciled in the same state
1. Citizens of different states and in which citizens or subjects of a foreign state are additional parties; and
1. A foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a state or of different states
c) for the purposes of this section and section 1441 of this title:
1. A corporation shall be deemed to be a citizen of every state and foreign state by which it has been incorporated and of the state or foreign state where it has its principal place of business...
2. The legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent, and the legal representative of an infant of incompetent shall be deemed to be a citizen only of the saem state as the infant or incompetent.
e) the word “states”, as used in this section, includes the territories, the district of columbia,, and the commonwealth of puerto rico.
***Organizations and associations that are not incorporated- such as membership organizations, voluntary associations, partnerships, and many labor unions- are deemed, for diversity purposes, to be citizens of every state and foreign state of which any member is a citizen.

Rodriguez v. senor frog
Facts: Paloma Rodríguez (plaintiff) was driving in Puerto Rico when her car broke down. She moved to the shoulder, out of the line of traffic. Carlos Estrada, intoxicated and speeding in a vehicle registered to Señor Frog’s de La Isla, Inc. (Señor Frog’s) (defendant), plowed into Rodríguez’s car, causing her serious injury. Nine months after the accident, Rodríguez moved from Puerto Rico to California. Three months later, she sued Señor Frog’s in Puerto Rico’s federal district court pursuant to its diversity jurisdiction. By the time Rodríguez filed her complaint, she had moved all of her belongings to California; opened a California bank account; and obtained a California driver’s license, cell phone number, and job. Soon thereafter, Rodríguez gave birth to a son in California and began taking classes at a local college. A year or so later, Rodríguez enrolled at a university in Puerto Rico for several semesters. Rodríguez returned to California during school breaks, however, and intended to stay there permanently. Señor Frog’s challenged Rodríguez’s claim of California citizenship, pointing out that she never registered to vote or attended church in California and that she had made a statement about having lived her entire life in Puerto Rico a few weeks after the accident.
Reasoning: 
· A party’s citizenship for purposes of establishing diversity under 28 U.S.C. § 1332 depends on the party’s domicile at the time the complaint is filed.
· A party that has moved and wants to establish a new domicile must establish two things: 1) new residence 2) intent to remain- this is established by looking at the bank factors (these apply before the suit is filed)
Bank factors: 
1. Where the party exercises civil and political rights
2. Where they pay taxes
3. Where they have real and personal property 
4. Where they have a drivers license
5. Where they have bank accounts
6. Where they have a job or own a business 
7. Where they attend a church 
8. Where they have club memberships
· Here, rodriguez satisfied 3, 4, 5, and 6. She has not registered to vote anywhere. Not puerto rico and not california. 
· There are other things that she did after the suit was filed that further demonstrate her intent to remain in california permanently; she came back to california whenever she had breaks from school
· Plaintiffs do not need to satisfy all of the factors to establish domicile
Holding: domicile is determined at the time the complaint is filed.
*** voting registration is an important factor and may be determinative

Coventry sewage associates v. dworkin realty 
Facts: Coventry Sewage Associates and Woodland Manor Improvement Association (Coventry) (plaintiffs) entered an agreement to provide private sewer services to The Stop & Shop Supermarket Company and its wholly owned subsidiary Dworkin Realty Co. (Stop & Shop) (defendants). Fees under the agreement were determined, in part, by the amount of water used by Stop & Shop. In order to track that amount, Stop & Shop forwarded to Coventry its invoices from the Kent County Water Authority (KCWA). After Coventry increased the service fee—contending that such increase was authorized by the parties’ contract—Stop & Shop stopped paying Coventry. In October 1994, Coventry sued Stop & Shop in a federal district court, under its diversity jurisdiction, seeking $74,953 for Stop & Shop’s nonpayment. In November, Stop & Shop asked KCWA about its invoices. KCWA determined that it had been incorrectly reading Stop & Shop’s water meters. KCWA submitted corrected invoices, which resulted in Coventry’s claim against Stop & Shop dropping to $18,667.18. The claim was reduced even further, to $8,485.40, when Stop & Shop paid the undisputed portion of the balance. *amount in controversy req. was 50,000 at the time.
Reasoning: 
· The plaintiff must plead the amount in controversy in good faith, at the time the complaint is filed
· Good faith- if the plaintiff 1) honestly believes that the pleaded amount in controversy is correct, and 2) the amount was objectively reasonable, then the plaintiff has pleaded the amount in controversy in good faith 
· Two ways to determine objective good faith:
· Legal certainty-  additional facts come to light that show that the amount alleged could not be recovered to a legal certainty; may show a lack of good faith
· Look to the face of the complaint
· In this case there was a subsequent event (this is actually a subsequent revelation) that changed the amount in controversy, namely the water authority corrected their invoices to reflect the true amount
· However, the plaintiffs still alleged the amount in controversy in good faith, because they honestly believed that the amount was true and it was reasonable for them to believe that because there was no way of knowing the true amount without the water authority’s correction.
Holding: If a plaintiff, in good faith, establishes the requisite amount in controversy under 28 U.S.C. § 1332 but a subsequent development of which the plaintiff could not have been aware reveals that the amount actually fails to meet the statutory threshold, the federal district court retains subject matter jurisdiction.
***note: there are subsequent events (change the amount in controversy after the complaint is filed) and subsequent revelations (reveal that the amount in controversy alleged was never the true amount) subsequent events have no effect on jurisdiction but subsequent revelations may show a lack of good faith. Subsequent revelations bar jurisdiction only if it shows a lack of good faith. 
***note: A plaintiff is able to aggregate all of the claims that the plaintiff has against a single defendant and all of that goes to the amount in controversy. This does not apply to multiple plaintiffs
Supplemental Jurisdiction
28 USC 1367
a. Except as provided in subsections b and c or as expressly provided otherwise by federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the united states constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
b. 1367b bars supplemental jurisdiction over claims by plaintiffs against persons made parties under rule 14, 19, 20, or 24 of the frcp, or over claims by persons proposed to be joined as plaintiffs under rule 19 of such rules, or seeking to intervene as plaintiffs under rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
i. If there are multiple plaintiffs (one or more satisfies amount in controversy but others don’t) against one defendant joined by rule 20, then there is no application of 1367b 
ii. If there is multiple plaintiffs (one or more satisfies amount in controversy but others don’t) against multiple defendants who are joined by rule 20, then 1367b applies and there is no supplemental jurisdiction
c. 1367c provides four grounds on which a district court can decline to exercise supplemental jurisdiction. Most courts adopted the view that the statute preserves the full range of discretion recognized in gibbs. Some say there is less discretion and the court must dismiss the claim.
d. 1367d this section provides if a federal court refuses to exercise supplemental jurisdiction, the statute of limitations is tolled for the period during which the federal suit was pending and for at least 30 days after the dismissal. It will only toll the statute of limitations if the state law claim in question in fact fell within the court’s supplemental jurisdiction.

United mine workers  of america v. gibbs
Facts:  In the spring of 1960, the Tennessee Consolidated Coal Company laid off 100 miners from one of its mines. The workers were members of the United Mine Workers of America’s (UMW) Local 5881 (defendant). Later that summer, Grundy Company, a subsidiary of Consolidated, opened a mine nearby and gave Paul Gibbs (plaintiff) a contract to haul coal from the mine to the railroad. Many of the jobs at the new mine were given to members of the Southern Labor Union. Not long after work began, members of UMW prevented work from occurring, often resorting to physical violence against workers. They believed that the jobs at the new mine had been promised to members of their union. Gibbs lost his haulage contracts and claims that he was unable to obtain other hauling contracts as a result of a UMW plan against him. He sued the UMW’s international parent in the United States District Court for the Eastern District of Tennessee. He claimed violations of § 303 of the Labor Management Relations Act as well as Tennessee common law.
Reasoning: 
· Pendent jurisdiction is a long-settled concept in federal jurisdiction permitting a federal court to hear a case that is premised both on federal and state law. 
· A court may hear such a claim so long as both claims grow from the same factual background and they constitute one case. 
· In this case, the § 303 claims and the Tennessee common law claims implicated questions of federal pre-emption. 
· Additionally, the federal questions did not play a minor role at the trial but rather were an important element of Gibbs’s case. 
· Courts may consider policy, the importance of the federal law in question, and the substantiality of the federal issues in deciding whether they should exercise discretion
Holding: A federal court can exercise pendent jurisdiction over state and federal claims if the federal and state claims are the type that would be expected to be heard at a single hearing and are “derive[d] from a common nucleus of operative fact.”
1. Common nucleus of operative facts
2. Expected to be heard at a single hearing- fairness and efficiency and
3. power/ discretion- substantiality of the federal claims

Owen Equipment v. Kroger
Facts: Following the death of her husband in an industrial accident, Kroger (plaintiff), an Iowa resident, sued Omaha Public Power District (OPPD), a Nebraska corporation, in federal court, asserting diversity jurisdiction. OPPD filed a third-party complaint against Owen Equipment & Erection Co. (Owen) (defendant), alleging that Owen owned and operated the equipment involved in the industrial accident and that Owen's negligence was the proximate cause of Mr. Kroger's death. The court subsequently permitted Kroger to amend her complaint to include Owen as a co-defendant. The district court then granted OPPD's motion for summary judgment, leaving Kroger and Owen as the only parties in the matter. Kroger's amended complaint alleged that Owen was a Nebraska corporation, and Owen's answer admitted that it was a Nebraska corporation. However, during trial, it became clear that Owen's principal place of business was in Iowa. Owen moved to dismiss the complaint for lack of jurisdiction, as both Owen and Kroger were Iowa citizens. 
Reasoning: 
· In this case, Kroger's suit against Owen was not ancillary to the federal claim. Kroger's claims against Owen and OPPD were not dependent on each other; rather, the claim regarding Owen's liability to Kroger was entirely independent from the claim against OPPD. 
· If Kroger had initially named both OPPD and Owen as defendants, the court could not exercise diversity jurisdiction, because there would have been Iowa citizens on both sides of the suit. 
· Kroger may not circumvent the doctrine of complete diversity by amending the complaint to include Owen.
Holding: a case where a third party is sued, circumventing the complete diversity rule, is not within a federal court’s jurisdiction. No pendent-party jurisdiction.

***Complete diversity rule applies to original plaintiffs and defendants

Removal jurisdiction
 1441a
 “original jurisdiction” involves both subject matter jurisdiction and supplemental jurisdiction. The basic point is if the case could be filed in federal court in the first place, then it can be removed. Plaintiff cannot remove, only defendants can. The removal has to go to the district court that embraces the same area as the state court it was originally filed in. All of the defendants that were in the original complaint must consent to the removal under 1441a.

1141b 
Section 1441b2 bars removal in diversity cases if any properly joined and served defendant is a citizen of the forum state. Even if complete diversity is satisfied and the case could have been filed originally in federal court, it may not be removed from state court if any defendant is domiciled in the forum state. 
1441b1 provides that the citizenship of defendant sued under fictitious names shall be disregarded. This provision prevents a plaintiff from rendering a case no-removable by naming doe defendants. 
If the plaintiff describes the doe defendants so their identity is clear, or they are an agent of a company, a few federal courts have permitted the actual identity of the defendant to destroy diversity jurisdiction upon removal 

1441c
The section allows for removal where there is federal question jurisdiction but another claim is a state law claim that does not allow for supplemental jurisdiction to be exercised. 
In these cases, the federal court will remove the claim with federal question jurisdiction to federal court, but remand all of the other claims to state court. Only the defendants that are involved in the federal claims are required to consent and join in the removal.

1446 
Describes the removal procedure. The defendant or defendants must file a notice of removal in the district court or division of the district court that embraces the geographic region in which the state court sits. Pursuant to subsection b, the notice must generally be filed within 30 days of receipt of the complaint with variations for later served defendants and with an extension for case in which removability only becomes apparent subsequent to the initial pleading.
If removal is premised on 1441a then all defendants must join and consent to the removal of the action.
Subsection c1 limits any time extension for the removal of a diversity case to 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
1446c 2 provides a method for calculating the amount in controversy. There are two standards of operation:
1. Good faith when the removing party relies on the sum demanded in the plaintiffs complaint
2. A stricter “preponderance of the evidence” when the removing party makes an independent assertion of the amount in controversy.

Procedure after removal
1447a and b  authorize the district court to take control over the removed case by asserting its authority over the parties and the records to that proceeding.  
1447c provides that a motion to remand the case to state court for any defect in the removal procedure, other than on subject matter jurisdiction grounds, must be made within 30 days of the filing of the notice of removal.
Subsection c provides that if at any time after removal but “before final judgement” the court concludes that it in fact “lacks subject matter jurisdiction, the case shall be remanded”
An order remanding a case based on either a defect in the removal procedure or for a lack of subject matter jurisdiction “is not reviewable on appeal or otherwise”.
1447e if after the removal “the plaintiff seeks to join an additional defendant whose joinder would destroy subject matter jurisdiction, the court may deny joinder or permit joinder and remand the action to the state court”.

Ettlin v. Harris
Facts: Ettlin (plaintiff) participated in protest events near Los Angeles City Hall as part of the national “Occupy” movement. Based on various police actions during the events, Ettlin brought suit in Los Angeles Superior Court against the Attorney General, judges, and the Los Angeles County Supervisors (defendants). Ettlin alleged federal civil rights violations, federal racketeering (RICO) violations, and related state law claims. The county supervisors removed the suit to federal court without the consent of the other defendants. Under the unanimity rule of 28 U.S.C. § 1446, if an action is removed pursuant to 1441(a), all defendants must consent to the removal. The defendants contend that they removed the case pursuant to 1441(c). Ettlin filed a motion to remand the suit to state court based on the lack of unanimous consent among the defendants.
Reasoning: 
· Defendants did not remove the case pursuant to 1441c because that section applies only when the state law claims fail to come within the district courts supplemental jurisdiction in the event that they were filed in federal court.
· Here the state law claims would fall within the supplemental jurisdiction of the federal court if  they were originally filed there because they are part of same nucleus of operative facts as the federal claim
· When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action. (rule of unanimity)
· This case was removed under 1441(a) because the case could have been filed in federal court originally
Holding:  An action is not removable to federal court under 28 U.S.C. § 1441(c) if all of the claims are within the original or supplemental jurisdiction of the federal district court.

FRCP
Rule 18a
a. A party asserting a claim, counterclaim, crossclaim, or third -party claim may join, as independent or alternative claims, as many claims as it has against an opposing party

Rule 13(a) a compulsory counterclaim is one against an opposing party that:
1. Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and 
2. Does not require adding another party over whom the court cannot acquire jurisdiction
Two exceptions:
1. If when the action was commenced, the counterclaim was the subject of another pending action
2. If the  opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule (unimportant)
Rule 13b- any counterclaim that is not compulsory is permissive.
Rule 13g- a pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim *** co parties become opposing parties within the meaning of rule 13 after one party pleads a cross claim against the other. (only available in substantive claims, not for claims of only contribution and indemnity)
Rule 13h- this rule allows defendants to add additional parties to a counterclaim or crossclaim as if they are plaintiffs in rule 20 (and 19). It is the same standard as rule 20.
· If a compulsory counterclaim is not filed, then the party loses the right  to litigate the matter later
· If it is not filed in the pleadings, the court may allow a defendant to amend their complaint, but it also may not. The court has discretion.
· A counterclaim is only com
· pulsory against parties to the original suit where the counterclaim was not filed (pace v. timmermans)
· A claim is a counterclaim if it is responsive to another claim

Logical relationship test for whether something is part of the  same transaction or occurrence:
· There is a logical relationship if there is substantial overlap between factual and legal issues such that fairness and efficiency require resolution in a single suit. 
· The claims must be part of the same transaction or occurrence (for rule 20, or the same series of transactions or occurrences) 
· consider:
· Factual overlap
· Legal overlap
· Evidentiary overlap
***The logical relationship test is harder to pass than the common nucleus test, so if it passes the same transaction test then it automatically passes the same case or controversy test. However not necessarily the other way around. The majority of courts hold that if a counterclaim does not pass the same transaction test, then there must be an independent basis of jurisdiction either because it is not part of the same nucleus of operative facts or for discretionary purposes.

Rule 20 a
a. Persons who may join or be joined by plaintiffs
i. plaintiffs . persons may join in one action as plaintiffs if: 
A. They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and 
B. Any question of  law or fact common to all plaintiffs will arise in the action 
ii) defendants. persons - as will as a vessel, cargo, or other property subject to admiralty process in rem- may be joined on one action as defendants if:
A. Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and  
B. Any question of law or fact common to all defendants will arise in the action 
***rule 20 is slightly broader than rule 13 because it allows for the joinder of parties arising out of the same “series” of transactions or occurrences; it requires a showing that the claims asserted by or against the joined parties share at least one common question of law or fact
Rule 20b- if there are too many parties the court might split the case up.

Rule 14- when a defending party (any party with a claim against them) can bring in a third party:
1. A defending party may, as a third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. The third party plaintiff must, by motion, obtain the court’s leave if it files the third-party complaint more than 14 days after serving its original answer.
2. The third party defendant
2. Must assert any defense against the third party plaintiff’s claim under rule 12
2. Must assert any counterclaim against the third-party plaintiff under rule 13a and may assert any counterclaim against the third party plaintiff under rule 13b or any cross claim against another third-party defendant under rule 13g
2. May assert any defense that the third party plaintiff has to the plaintiff’s claim; and 
2. May also assert against the plaintiff any  claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third party plaintiff
3. Plaintiff’s claims against a third party defendant- the plaintiff may assert against the third party defendant any claim arising out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim against the third party plaintiff

Rule 14a allows five types of claims:
1. An impleader, or indemnity claim, by the defendant against the third-party defendant
2. Counterclaims by the third-party defendant against the third party plaintiff and crossclaims by the third-party defendant against a co-party third-party defendant
3. Claims by the third party defendant against the original plaintiff
4. Claims by the original plaintiff against the third-party defendant (these must arise out of the same transaction or occurrence as the  plaintiff’s claims against the defendant) 
5. Claims by a third party defendant indemnifying a  non-party
***rule 14 does not allow for defending parties to implead parties that they believe are liable to the plaintiff instead of them, it applies when the third party defendant will be liable to the defendant
Courts have discretion to allow a rule fourteen additional parties. In deciding whether to permit an impleader, a court must consider:
· Prejudice to the original plaintiff;
· Complication of issues at trial 
· The likelihood of trial delay; and
· Timeliness of the motion to implead

Rule 24
Intervention as a right:
1. A timely motion 
a.  the motion for intervention must be reasonably timely under the circumstances when the party seeking to intervene knew or should have known when their interest was no longer being represented
2. An interest relating to the property or transaction that is the subject matter of the action; 
2. The intervenor’s interest must be direct, substantial, and legally protectable (does not have to be a legal interest; loose standard)
2. Not remote or contingent
3. An impairment of that interest without intervention; and 
a. Loose standard; will the interest be impaired by a decision in the suit?
4. The movant’s interest is not adequately represented by the other parties to the litigation 
4. Are the overall objectives the same?
4. Is there fraud, collusion, 
Permissive intervention- a court may allow a party to intervene if there is a common question of law or fact

Supplemental jurisdiction and rule 24 (indispensability):
· If the party is indispensable and ruins complete diversity, then the court cannot exercise supplemental jurisdiction over the intervention 
· If the party is not indispensable but ruins complete diversity, then the court can exercise supplemental jurisdiction over the intervention.
· A party is indispensable if a court decides that in their absence, the court cannot proceed, either because of harm to the intervener or the existing parties
· This is only a problem in rule 24 cases in diversity
· Under rule 24- for purposes of 1367b, they are whatever they enter the case as (third party defendant or third party plaintiff)

Rule 22- interpleader (rule interpleader)
· Requires diversity between the stakeholder and the claimants
· Must satisfy the amount in controversy
· Claimants must be adverse (all claiming the stake; combined claiming more than 100%)
· Must have an independent basis of jurisdiction 
· Must have a rule that allows joinder of parties 
· Then the stakeholder can file an interpleader action 
· Two steps:
· Figure out if the stakeholder owes the money
· Determine who gets what

requirements for interpleader- 1335 (statutory interpleader)
· Stake- some kind of property
· Stakeholder- the person in possession of the property
· If the stakeholder claims an interest in the stake, they are treated as a claimant for statutory interpleader purposes
· Adverse claimants- people that claim an interest in the stake; there must be multiple; they must collectively claim more than 100% of the property 
· The adverse claimants must be minimally diverse (only two of them need to be diverse)
· 500$ amount in controversy requirement

1397- interpleader venue 
Any civil action of interpleader of in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside
· This statute is in addition to 1391; either venue statute will work for interpleader actions 

2361- process and procedure 
This statute says that anybody that can be served in the united states is subject to the personal jurisdiction of the court when it comes to statutory interpleader.
· Courts can enjoin any other pending or future suits against a defendant and require that all such claims be litigated solely in the interpleader action, it cannot bar the claimants from litigating other claims against other defendants arising from the same accident in courts of their own choosing

Required parties under  rule 19
Under rule 19a, there are three distinct inquiries to determine whether someone is a required party:
1. Those without whom a court will be unable to accord complete relief among the existing parties (ie the plaintiff)
a. This is only triggered if the plaintiff can get no relief without the party (ie only when the plaintiff seeks an injunction and a third party must cooperate)
2. Those who claim an interest in the subject of the action and whose interest might be harmed in their absence; or 
3. Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing that party to a substantial risk of incurring double or multiple liability, or otherwise inconsistent obligations
a. Substantial risk means beyond hypothetical or conjectural
***joint tortfeasors are not required parties
Rule 19b: If a party is required but their joinder is not feasible, consider these factors to determine whether the case should go on or be dismissed:
· The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties 
· The extent to which any prejudice could be lessened or avoided by:
· Protective provisions in the judgment
· Shaping the relief; or 
· Other measures
· Whether a judgment rendered in the person’s absence would be adequate; and 
· Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder

It is not feasible to join a party if there is no personal jurisdiction and there is no subject matter jurisdiction
If a joined party objects to venue, and the joinder would make venue improper, the court must dismiss that party

 Approach for rule 19 problems: 
Rule 19
1. See if anyone is harmed
2. See if it is feasible- subject matter jurisdiction, personal  jurisdiction, service of process, and venue
3. If a party is required, but it is not feasible, can the court proceed without them considering the factors in rule 19b (no need to go through the factors; just look at whether the harms that you have identified for rule 19a can be ameliorated and then ask what happens to the plaintiff if the case is  dismissed)
***an indispensable party is a party that is required to be joined, but joinder is not feasible, and the court cannot proceed without them

Erie doctrine
·  a federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it.
· When a  federal claim is filed in state court, the state law applies federal substantive law and state procedural law.

Is there a conflict? (same for all three tracks)
Three steps:
1. Identify the potential conflict 
2. Identify the issue to be resolved, and 
3. Determine whether the federal standard is sufficiently broad to control resolution of that issue.
***if the federal standard is not sufficiently broad to control resolution, state law controls. If the federal standard is ambiguous, it might not be sufficiently broad, and therefore avoids a conflict.

Assuming the conflict is real, is the federal law is valid?
1. Federal statutes- a federal procedural statute is valid if it is rationally capable of being classified as procedural 
2. A formal federal rule is valid if it is rationally capable of being classified as procedural and if it does not abridge, enlarge, or modify a substantive right
3. A federal judge-made principle of procedure is valid if i is consistent with the inherent judicial authority to create procedural law and if it does not transgress the standards of the refined outcome- determinative test. 

Substantive law- the law that governs everyday life 
Procedural law- law that governs the manner or means through which substantive law can be enforced

Federal statutes- a procedural statute is rationally capable of being classified as procedural if a member of congress could have concluded that it was: 
You must illustrate why something is rationally capable of being classified as procedural by stating:
· What it does 

Federal procedural rules- there are two steps:
1. Is it rationally capable of being classified as procedural? (same as federal statutes)
2. Does it abridge, enlarge, or modify a substantive right?
2. Does it change an element of the claim?
2. Does it change when someone can file a claim?
2. Does it change the remedy available?

Judge-made procedural law two steps:
1. The law created must be arguably (rationally classifiable as) procedural 
2. Whether the law functions substantively in the sense that its application significantly alters the underlying substantive rights at issue in the case 
2. “Refined outcome determinative test”- whether the rule is outcome determinative at the forum shopping stage.
2. If there is no distinct, substantive advantage that would not be available in state court, the federal judge-made law is valid and must be applied.

Summary judgment
Frcp 56
A) says that any party can move for summary judgment on any claim or defense-or part of any claim or defense. The court will grant summary judgment if there is no genuine issue of material fact 
B) parties have 30 days after the end of discovery to move
C) a moving party must point to
1. Materials in the record or
2. Show that the materials do not establish the absence or presence of a genuine dispute
C2) allows a party to object to the material relied on by an opposing party on grounds that it is not reducible to admissible evidence
C3) allows a court to consider materials in the record not cited by the parties, but does not require it to do so
C4) requires that any affidavit or declaration used to support or oppose a motion for summary judgment be based on personal knowledge, describe facts that would be reducible to admissible evidence, and show that the affiant or declarant is competent to testify to the matters described
D) when  motion for summary judgment has been filed before the opposing party had a sufficient opportunity to gather the facts necessary to contest the motion, it vests the court with discretion to 
1. Defer considering the motion or deny it; 
2. Allow time to obtain affidavits or declarations or to take discovery; or 
3. Issue any other appropriate order
E) gives the court a range of options when a party has failed to meet its burden of production as to an assertion of fact.
F) allows a court after giving notice and a reasonable time to respond to 
1. Grant summary judgment for a nonmovant 
2. Grant  the motion on grounds not raised by a party or
3. Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute
H) authorizes the imposition of sanctions for the submission of an affidavit or declaration “in bad faith or solely for delay

Rule for summary judgment problems: 
Whether reasonable jurors could find by (standard of proof) for the nonmoving party. 
· If the burden of proof is not stated assume it is by a preponderance of the evidence.

Burden of production- a party’s obligation on summary judgment to show either the absence or presence of a genuine issue of material fact. It is initially the moving party but then shifts to the nonmoving party if the moving party meets their burden
· The moving party that does not have the burden of persuasion can do two things:
1. Use evidence that establishes something contrary to the element
2. Use the fact that the opposing party has no evidence
2. When someone argues that the other  party with the burden of persuasion at trial does not have  any evidence, then you need to show that they asked the right questions during discovery and point to the lack of evidence. Articulate why the lack of evidence shows that no reasonable juror could find for the nonmoving party
· If the moving party does have the burden of persuasion, they must  point to the record and show that no genuine issue of fact exists with respect to each essential element. Must produce evidence that if unrefuted, proves their claim such that no reasonable juror can find against them.

Attack outline for summary judgment 
1. First identify the moving party 
2. Identify the issue for which the moving party seeks summary  judgment
3. Determine whether the moving party would have the burden of persuasion at trial
4. Then determine whether the moving party has met its burden of production
5. If the moving party has the burden of persuasion, they must produce affirmative evidence to meet their burden of production, that if unrefuted leads to only one reasonable conclusion.
6. If the moving party does not have the burden of persuasion, they can either use evidence or argue that  the nonmoving party cannot prove the issue, or they can come forward with evidence, that if unrefuted leads to only one reasonable conclusion.
***preponderance of the evidence is the default standard of proof

A court may enter summary judgment on its own accord (sua sponte)
1. that party’s entitlement to judgment is clear and
2. the losing party was on notice that an adverse decision was possible.

Default and dismissals 
Rule 12a- a  party has 21 days to file a responsive pleading after  being served or risk a default judgment.
Rule 55a- entry of default; the clerk has to enter the party’s default. May or may not provide notice of entrance of default.
Rule 55b- entry of default judgment two ways:
1. When the sum is certain and the defendant never appeared after the default was entered the clerk can enter default judgment; no hearing, and a default judgment will be entered 
2. Defendant appeared after the default was entered the sum is not certain; the defendant will get notice about a hearing on the damages; 7 day notice before the hearing on default judgment (at the hearing they are determining whether it is appropriate to enter default judgment and potential damages)
***appearance means that they do anything that the defendant does after the entrance that  makes the plaintiff believe that they are going to contest (in the case- defendants argue that their waiver of service was an appearance but it is not)
Rule 55c- the court may set aside an entry of default for good cause (any reason), and it may set aside a final judgment under rule 60b
Rule 60b- reasons to set aside a default judgment:
· 60b1: Mistake, inadvertance, surprise, or excusable neglect. Factors:
· Whether and to what extent the default was  willful or intentional, rather than a  result of negligence or gross negligence
· Whether the defendant has a meritorious defense
· Whether a  set aside would cause harm or prejudice to the defendant
· 60b4: judgment void because of PJ or service of  process
Without prejudice- you can refile 
With prejudice- you cannot refile 
Rule 41- 
voluntary dismissal= three ways:
1. plaintiff can dismiss their case without the court’s approval and they do it without prejudice 
2. The plaintiff and defendant both agree and they can just dismiss the case  without prejudice
3. If the plaintiff wants dismissal and the defendant doesn’t because he has  counterclaimed, then the court can enter it without prejudice
Involuntary dismissal= plaintiff sues, defendant responds and the plaintiff doesn’t do anything. (failure to prosecute) without prejudice
 
Motion for judgment as a matter of law rule 50
· The first time that somebody can file a motion for judgment- when the plaintiff closes their case (motion for nonsuit)
· The second time that somebody can file a motion for judgment- when the defendant closes their case (motion for directed verdict) 
· The third time that somebody can file a motion for judgment- when the jury comes back with a verdict though it must have been filed before the verdict and and then renewed once the jury comes back (judgment notwithstanding the verdict)
· In federal court they are all called motion as a matter of law

Rule for judgment as a matter of law:
Judgment as a matter of law should be granted if a jury could not reasonably decide otherwise. All inferences should be drawn in favor the nonmoving party

For rule 50 problems- 
1. go through the elements of each right of action 
2. Figure out what the element requires
3. What  is the evidence that speaks to that element?
4. Would a reasonable juror be able to say that’s enough evidence to say its more likely that it happened than not? (preponderance of the evidence standard)

Motion for a new trial FRCP 59
Rule 59- the judge can look at the evidence and weigh the evidence. The standard is the absence of a prejudicial error standard. “the weight of the evidence favors the other party”. Look at all of the things that went wrong at trial and see if justice requires a new trial
The reason that this standard allows the judge to reweigh the evidence because it is not reversing a judgment

Rule 59- a motion for a new trial may be granted when the district court is “convinced that the jury has reached a seriously erroneous result or that the verdict is a miscarriage of justice. This standard permits a judge to “weigh the evidence himself, and he need not view it in the light most favorable to the verdict winner”. still, the trial court should rarely disturb a jury’s evaluation of a witness’s credibility”. Where the resolution of a matter depends on the credibility of witnesses, it is proper to refrain from granting a new trial.
Harmless error standard of the FRCP- unless justice requires otherwise, no error in admitting or excluding evidence or any other error by the court or a party- is ground for granting a new trial, for setting asie a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party’s substantial rights.

Rule 59 and rule 50 motions are often filed together; if that comes up, the court must rule on the rule 50 motion even if they rule in the movants favor on rule 59.

Typical grounds include:
· Errors in the jury-selection process
· Erroneous evidentiary rulings
· Erroneous jury instructions
· Verdict as being against the weight of the evidence
· Excessiveness or inadequacy of the verdict
· Misconduct by the judge, jury, attorneys, parties, or witnesses; or
· Newly discovered evidence
***the trial court has broad discretion to determine whether the purported error has so infected the trial process as to render the judgment suspect or the process fundamentally unfair

Claim preclusion
Claim preclusion elements:
1. The claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding
a. Primary rights theory (california)- defines a claim or a cause of action by reference to the primary right at the heart of the controversy. Primary rights are defined as the basic rights and duties imposed on individuals by the substantive law. If the plaintiff is claiming the same primary rights under the same facts as the initial suit, their suit is precluded. Primary rights are treated as distinct. Primary rights:
1. Freedom to enter into and enforce contracts
1. Freedom from personal injury
1. Freedom from injuries to personal property
1. Transactional test (federal courts)- bars claims that arise out of the same transaction or transactions. defines a claim as a group of operative facts giving rise to one or more rights of action.
1. Restatement version (designed to put common sense limitations on the transactional test) of the transactional test:
3. When a valid and final judgment rendered in an action extinguishes the plaintiff’s claim pursuant to the rules of merger or bar, the claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose
3. What factual grouping constitutes a “transaction” and what groupings constitute a “series” are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage
d. Same evidence test- for two claims to be the same, the factual overlap between them must be perfectly coextensive. If the evidence to prove each claim is identical, then the claims are the same
2. The judgment in the first proceeding must have been final, valid, and on the merits and
a. Finality- A claim is final when a trial court has definitively ruled on it ie when all that remains for the court to do is assess costs or execute the judgment. For a pending appeal:
1. If the court follows the majority approach (federal), then the pending appeal has no effect on the finality of the first judgment
1. If the court follows the minority approach (california), then the pending appeal would mean that the first judgment is not final
1. If an appellate court reverses and a second court has given preclusive effect to the initial court’s (now reversed) judgment, the second court’s decision is suspect but that judgment will remain valid unless the parties or the second court take measures designed to ensure otherwise. This can be done by:
· Delaying further proceedings in the second action pending conclusion of the appeal in the first action
· A protective appeal in the second action that is held open pending determination of the appeal in the first action 
· Direct action to vacate the second judgment
b. On the merits-
0.  If the plaintiff wins, the judgment is on the merits
0. If defendant wins, the judgment is not on the merits when there is a possibility to refile (without prejudice)
a. Validity- a judgment is valid if:
0. Personal jurisdiction is good
0. Service is good
0. Subject matter is good
0. Theres no fraud
0. The first and second proceedings must involve the same parties or those who, for specified reasons, should be treated as the same parties
a. Exceptions- 
1. Agreement to be bound- there should be some kind of writing
1. Preexisting substantive relationship that binds parties as a matter of law- successive owners in property; vicarious liability (employee + employer; principal+agent)
1. A true representative suit- class actions; suit by a fiduciary on behalf of a trustee; executor of an estate;  guardian of someone
1. The nonparty is the named party’s proxy (representative) in the first suit
1. The named party is the nonparty’s proxy (representative) in the second suit
1. Public law cases where the state or congress where the legislation has decided that one litigation would foreclose subsequent categories
*** resolve all ambiguities in favor of the  plaintiff, in order to not violate due process. Be strict with the application of the exceptions.

State to state- full faith and credit clause
State to federal - Full faith and credit statute requires a federal court to apply the law of preclusion of the state court
Federal to state- The supremacy clause requires a state court to apply the  law of preclusion of the federal court
If a federal court is sitting in diversity, then the federal court will apply the preclusion law of  the state court where the court sits

Steps for claim preclusion
1. First court’s law (state or federal) controls the preclusion law to be applied in the second suit 
2. Next determine if it is the same claim
3. Next  determine if it is final, valid, and on the merits
4. Are they the same parties or do they fall into the six categories

Issue preclusion
1. The same  issue is involved in both actions;
a. There must be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion. Factors for reasonableness:
1. The legal and factual similarities between the issues,
1. The nature of the underlying claims as to each
1. Substantive policies that may argue for or against the application of issue preclusion
1. The extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency
1. Whether  the facts have changed 
1. Whether the law has changed
1. Whether the litigant had an adequate opportunity to litigate the issue
2. The issue was actually litigated in the first action;
a. For an issue to be actually litigated, it must be:
1. Properly raised
1. Formally contested between the parties and
1. Submitted to the court for determination
b. In general, no issues are actually litigated when a judgment is entered by default, confession, or stipulation or due to a failure to prosecute. Unless the parties stipulate to it.
3. The issue was decided and necessary to a valid judgment in that action; and 
a. An issue can be expressly or implicitly decided:
1. Express- when a court makes findings of fact and conclusions of law
1. Implied- when a jury renders a general verdict and the issues that need to be decided must be inferred from the result and an assessment of the issues actually litigated. Extrinsic evidence may be considered as well
3. If there are alternative determinations in the trial court, neither of them are necessary if no appeal is taken 
3. If the alternatives are affirmed on appeal, only the issues that are affirmed are necessary
4. Both actions involve the same parties or those in privity with them
4. The same six exceptions that apply to claim preclusion apply here 
4. Defensive issue preclusion is always allowed
4. (majority rule + federal) offensive issue preclusion is allowed if:
3. the plaintiff could not easily have joined in the earlier action and
3. Use of the judgment will not result in unfairness to the defendant.
1. Did the defendant have enough incentive to fully litigate the matter?
2. Are there procedural opportunities available to the defendant that were unavailable in the first action of a kind that might be likely to cause a different result?
d. Mutuality (minority rule)- only a party who is bound by a judgment can benefit from a judgment 
5. The party against whom issue preclusion is asserted must have had a full and fair opportunity to litigate that issue in the initial proceeding
a. This element is presumed to be met as long as the other elements are met but a party can challenge that presumption

Steps for issue preclusion:
1. Is it the same issue?
1. How long has it been since the first issue was decided?
1. Have the facts changed?
1. Has the law changed?
2. Actually litigated?
2. Was the issue raised?
2. Was it disputed?
2. Was it decided?
3. Is it necessary?
3. Could the case be decided without the decision of an issue?
3. Are we in state or federal court?
3. Are there alternative grounds?
3. Was there an appeal?
4. Are they the same party?
4. One of the six exceptions?
4. Who is asserting preclusion?
4. Offensive? defensive?
4. Mutuality? 


