
[bookmark: _jkqdg8i7vuxj]Civil Procedure Ides (Fall 2020-Spring 2021)
[bookmark: _pazz0s27yep7]Terms and Definitions
· Claim is operative set of facts giving rise to one or more rights of action
· Operative set of facts = narrative = story
· Rights of action = abstract legal principle on which you are relying, what legal thing was infringed upon
[bookmark: _ditte5t74fe5]Due Process
· Due process is fair, efficient, and reasonable resolution of claims
· The 5th and 14th amendments to the US Constitution provide that the gov’t shall not deprive any individual of life, liberty, or property w/o due process of law
· Requires pre-deprivation notice and hearing in front of neutral magistrate/party
· Framework 
· Was there deprivation of life, liberty, or property? (actually taken away or threatened to be taken away)
· Matthew’s test- factors to determine how to figure out what process is due
· Private interest affected by official action- party who is claiming breach of due process 
· Risk of erroneous deprivation of such interest that will be affected by official action to probable value of additional procedural safeguards- assess risk of taking away the thing (what is the risk of making a mistake) and the value of doing whatever thing they want (do the additional things ameliorate risk of mistake)
· Gov interest including function and fiscal/admin burdens that additional procedural safeguards will entail- cost/benefit analysis
· Matthews v. Eldridge 
· Facts
· Eldridge getting disability benefits 
· Approx 4 years into getting benefits, he got questionnaire indicating his condition had not changed
· Agency informed Eldridge benefits temporarily discontinued and he could request time to submit more info
· He submitted more info and they told him benefits terminated but he could request reconsideration
· Instead of requesting reconsideration, Eldridge filed suit challenging the constitutional validity of administrative procedures established by Secretary of Health, Education, and Welfare (Matthews) for assessing weather there exists a continuing disability 
· Secretary moved to dismiss on grounds that valid procedures
· Holding
· An evidentiary hearing is not required prior to termination of disability benefits and that the present administrative procedures fully comport w due process
· Reasoning
· Disability benefits are property (by statutory entitlement) so by taking away, triggered due process 
· Applied Matthews test (see above) and distinguished Goldberg v. Kelly case (held need evidentiary hearing before taking away welfare benefits) by saying welfare and disability are not the same 
· Mullane v. Central Hanover Trust
· Facts
· Central Hanover Bank and Trust Company established common trust fund and wanted to settle first account as common trustee (go to court to show acting in fiduciary duty and afterwards beneficiaries bound by court’s decision and can’t sue for breach of fiduciary duty during that time period)
· Mullane appointed by court to represent anyone who might have an interest in the trust so all beneficiaries
· NY Banking Law required publication in a local newspaper that Bank is filing for petition to settle trust account so Central did that 
· Mullane appeared specially to object and say that notice and statutory provision for notice to beneficiaries was inadequate to afford due process 
· 3 groups of beneficiaries
· Known
· Can’t be known
· Unknown because interests are contingent or future (like grandma making trust for baby)
· Holding
· Notice requirements under NY Banking Law incompatible w due process requirements of 14th Amendment 
· Newspaper notice not adequate to give notice to known beneficiaries but is adequate for those can’t be known and unknown
· Reasoning
· Due process triggered because beneficiaries’ property at stake- no right to object once account settled so deprived of right to hold bank accountable and Mullane gets paid by beneficiaries
· Personal service- bring notice by someone handing to you- court says almost always sufficient
· Constructive service- substitute form of service where not handed notice directly
· Need to act reasonably like someone who wants to give notice. Don’t need to choose the best method but can’t choose the worst method to give notice
· For known, newspaper not adequate because better alternatives. Personal service too inefficient and costly but another reasonably calculated method is mail, especially because previously sent mail to them w info about trust
· For can’t be known and unknown, newspaper not reasonably calculated to work but ok because no better option. Notice by publication is sufficient when there is no other option that would work
· Mail reasonably calculated to work because most would get it so the majority would safeguard the interests of the whole because if the trust mismanaged funds, it mismanaged it for everyone
[bookmark: _sq5q4lquxy4f]Pleadings
· Pleading = written documents through which a party to a civil action either asserts a claim or defense or denies the legitimacy of a claim or offense asserted by the opposing party
· Motions are not pleadings
· Examples
· Complaint – party’s complaint and cause of action
· Complaint has a statement of facts that constitute the cause of action
· Complaint has allegations of facts, not proven facts
· Cross-complaint- complaint defendant files
· Answer – responsive, party’s defenses
· Negative defenses- I deny that I ran the stop sign
· Affirmative defense- regardless of if I ran the stop sign, the complaint was filed after the statute of limitations
· Demurrer – party’s challenges legal sufficiency of a pleading such as failure to state a cause of action in state court
· Even if everything you say is true, something is missing like a cause of action
· No demurrer in federal court
· Generic cause of action- duty breach causation model
· If there’s a legal duty to do something or to not do something then there’s a theoretical right of action
· Facts must line up w the elements of the rights of action
· Need to show facts that show duty, breach of that duty, and how that caused damage. Then becomes a cause of action
· When alleged facts support each of the legally recognized rights of actions and the facts so aligned with the law constitute a cause of action then facts sufficient (for fact pleading)
· 2 types
· Code/fact pleading
· California
· Notice pleading 
· In federal court
· Code/Fact Pleading
· Fact pleading requires facts sufficient to constitute a cause of action for a legally recognized right
· Requires a complaint to line up the allegations of facts with the required elements of the substantive law. Requires actual knowledge or allegations made on “information and belief” (where one does not have personal knowledge, but one has more than just conjecture or boiler plate conclusory statements)
· CCP 425.10: emphasis on pleading facts that align to each element of the cause of action
· Fact pleading is used in some state courts including CA
· Types of facts:
· Ultimate facts are factual propositions on which liability will be directly established. They are essential to the claim
· D drove while under the influence of alcohol
· A released inmate kills a girl and the family sues. Requirement of the law is that they were negligent. Facts of complaint must describe how the parole board was negligent, not merely state that they were negligent.
· Evidentiary facts are the raw data through which the ultimate facts will be proven. They are additional information that is not essential to support the claim but add information to support the ultimate facts (ex. D drove his car immediately after having consumed a fifth of vodka)
· Conclusions of law are mere recitations of the legal standards applicable to the cause of action asserted and will not count in determining whether the facts are sufficient to state a cause of action 
· D drove in violation of CA drunk driving law
· Framework Code/Fact Pleading
· Identify the underlying substantive law
· Break it down into its elements (“elementize”)
· Link allegations to each element
· Determine whether each element is met
· Doe v. City of Los Angeles
· Facts
· CA Code Civ Pro 340.1 extends statute of limitations for sexual assault until age 26 no matter when the abuse occurred in your lifetime before 18. BUT gives right to sue someone w supervisory authority/institution and allows someone to sue in grace period for 1 year in 2003 if can show that entity being sued for negligence knew perpetrator in question engaged in sexual misconduct or should have known
· P alleges abuse from LAPD officer Kalish and allege cause of action against LAPD for negligent supervision
· Duty to supervise officers who were watching young kids
· Breach? Very likely. At a minimum, acted negligently
· But this case is also about having to prove knowledge of misconduct and if facts lined up w standards- do you have sufficient facts to prove they knew about Kalish. This element of knowledge is not party of generic cause of action
· Gives 5 categories of facts- inadequate supervision of program, knowledge of problems in division, allegations of sexual predators after these events which suggest abuse before, allegations from other officers that Kalish acted inappropriately, allegations that some of these things happened
· Holding
· All of those facts don’t necessarily prove that LAPD knew about Kalish. Maybe shows that there was misconduct in general but not specifically knowledgeable about Kalish
· Court rejects lower court’s finding that you need specific facts. But says can’t allege something for which you don’t have factual support. Need actual proof or some sort of supporting evidence that could allow you to make inference
· Less particularity doctrine
· Applies when D has superior access to info and has monopoly on knowledge
· In this case, LAPD supervisors would know if there were complaints about Kalish
· But not satisfied here because not enough to say they know. Need evidence or some reason to believe they do have that info 
· It doesn’t matter that they were negligent in supervising because the higher standard here was whether they knew Kalish was acting inappropriately. Unable to get to the negligent part because they were unable to meet the pleading standard first
· Notice Pleading
· Federal rules and a majority of states have adopted notice pleading as the pleading standard
· Only requirement is to state a claim for relief with a short and plain statement of the claim that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests
· Need just enough information to give notice of the gist of the grievance so there is enough for the defendant to respond
· Controlled by 3 rules (with exception)
· Rule 7a
· Defines pleadings and types of pleading (same as fact pleading)
· 2 kinds of pleadings- complaints and answers
· Rule 12b6
· Motion to dismiss for failure to state a claim on which relief can be granted
· No demurrer in federal court
· This would be when there is no right of action, no law under which to give rise to a cause of action
· This deals with the legal sufficiency of a complaint, NOT the factual sufficiency 
· Rule 8
· Rule 8a (3 parts)
· Short and plain statement of the grounds of court’s jurisdiction
· Subject matter jurisdiction
· Important because federal courts have limited jurisdiction whereas state courts have general jurisdiction
· ex) Leatherman case- lawsuit filed under 42 USC 1983 and it arises under federal law for purposes of federal question jurisdiction. Then cite 28 USC 1331
· Short and plain statement of the claim showing that the pleader is entitled to relief
· Pleading should not be a method of resolving controversy, just a way of commencing litigation
· Need notice and idea of claim/defense. Does the complaint provide enough info to apprise opposing counsel of how to begin defending case? Can I read your complaint and understand what the event was, what you’re looking for, and how to prepare answer/defense/discovery?
· Demand for relief sought
· Rule 8b1
· Statement should be simple, concise, direct
· No technical form required
· Rule 8e
· Construed to pursue justice
· Don’t need to specifically identify cause of action as long as it is evident in your story 
· Exceptions to Rule 8 where need more facts/info/particularity
· Rule 9b
· For cases involving fraud or mistake, fraudulent scheme must be described with particularity because too easy to allege fraud and litigate in those cases when party has not adequately described scheme
· Malice, intent, knowledge and other conditions of person’s mind may be alleged generally
· While intent may be alleged generally, conclusory allegation will not do
· Federal statutes in securities and stock
· Conley v. Gibson
· Facts
· Plaintiff- Conley, employees of Texas Railroad, part of union, African American
· Railroad local union replaced 45 black employees w white employees from local white union and union did nothing 
· Complaint is that they were discriminated against on basis of race
· Right of action- legally recognized duty breach; here, had a right to fair representation and Conley argument is that discrimination against us on the basis of race violates right. Was according to plan. Statutory breach of duty under Railway Labor Act
· Holding
· Court says complaint was sufficient. 
· Legal sufficiency- sufficient from POV of right of action because that’s a recognized right of action based in case law. Railway Labor Act creates right of action based on race discrimination. 
· Factual sufficiency- sufficient even though complaint doesn’t give details about the discrimination or plan. Plaintiffs saying here’s our story, we think they’re doing it on purpose, which violates act. Facts are good enough get you past the starting point. Court isn’t saying plaintiffs win or that facts are true- just assuming that facts are true for the purposes of the pleading and then parties can fight over facts later 
· Different from ultimate facts (in code pleading) because they can be more general, don’t have to “line up” with the requirements/elements of a right of action, they just need to suggest there was a violation of the right
· Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit
· Facts
· 2 searches by county narcotics agents- one had search warrant and beat up eldely man, other went into house and shot dogs. Both violations of 4th Amendment
· Generally, outrageous searches and outrageous behavior. There are training programs for police officers and plaintiffs saying officers not trained properly.
· Cause of action- Duty to avoid unreasonable searches. Breach of that duty. Causing harm.
· Right of action- 4th Amendment and also statute 42 USC 1983 (creates a right of action for any person who claims a violation of constitutional or federal rights by an officer or agent of state or local government. So gives you a right to enforce your 14th Amendment constitutional rights which is a huge monopoly of rights against state and local gov officers
· Here in this case, we're suing the county. Court says under respondeat superior, a municipality can not be held liable. So you can't sue the county just because one of their employees did something bad
· Respondeat superior- third party liability- passing on liability to superior so if you have a pizza delivery company your employee gets into an accident you are responsible)
· So right of action they are suing the county on is that they failed to implement a policy to train their officers on constitutional limitations
· Holding
· Legal sufficiency met- county policy led to this harm. Violation of constitutional rights
· Not factually sufficient because 5th cir requires specific facts. We don't know anything about the training program other than the fact that the plaintiffs said it was inadequate. In the context, court says for section 1983 there is heightened pleading requirement. Judge-made heightened standard BUT court says rule 8a2 says you only need short plain statement. Court says we're applying the standard interpretation and not 5th cir because rule 9b (heightened pleading requirement in fraud cases) applies to fraud and this case isn't fraud case so 9b doesn't apply. 9b particularity requirement doesn’t apply. Only 1 exception in federal rules is 9b so we're not going to create one here. Lower court does not have warrant to create judge made heightened standard. The way to do this is through legislature or advisory committee to amend the rules.
· Ashcroft v. Iqbal
· Facts
· Plaintiff- Iqbal- Paki Muslim, in US illegally (had fake ID), arrested as part of sweeping arrests in NYC following 9/11, placed in highly restrictive max security unit because he was a "person of high interest", filed Bivens action against Mueller, Ashcroft, and a bunch of other people
· Asserts that Ashcroft and Mueller violated 1st and 5th Amendment rights by enacting and enforcing policy that discriminated against him because of his religion, country of origin
· All defendants filed a motion to dismiss because of qualified immunity- if a gov official is sued under Sec 1983 or Bivens Cause of Action, defendant has potential defense for suits for money damages under qualified immunity (immunizes the defendant from money damages if that person acted under good faith under the circumstances)
· District court denies relief, does not dismiss case. Case goes up to Court of Appeals. While waiting to hear case, Supreme Court decided Twombly case (antitrust suit that had a lot of language about pleadings). Then Supreme Court addressed sufficiency of complaint under R8a2- adequacy of pleading with respect to Mueller and Ashcroft only. The rest of the case got settled.
· Sec 1983- gives individual person a right to sue an officer of state or local gov who has allegedly violated their constitutional right; a statute created by Congress; does not apply to federal officers; has qualified immunity defense
· Bivens action- judicially made common law that parallels Sec 1983- can sue federal officer who has violated 4th Amendment rights with qualified immunity defense
· Holding- biggest takeaway is 3 steps when drafting/challenging/assessing a complaint- the methods of pleading
· ID the operative facts and the legally recognized rights of action that arise out of it
· Listen to the narrative- collection of allegations that the pleader believes to be true
· What are the allegations- statement of fact that the pleader believes to be true
· Determine the operative facts- facts that trigger the cause of action
· Then need to figure out if that story discloses a right of action. Story must invoke a right of action 
· Applied in Iqbal
· Iqbal asserting right of action- violation of his constitutional rights under 1st and 5th Amendments because discriminated because of his race, religion, national origin and subject to harsh conditions
· So his operative set of facts are legally sufficient because they give rise to at least 1 legally recognized right of action
· ID the elements of each right of action
· What is duty, breach, damage
· Applied in Iqbal
· Defendants have duty to refrain from treating people differently intentionally based on their race, religion- "because of" element
· Second element- he was in fact discriminated against. Treated less favorably because put in conditions of confinement. This element was met because the facts show that he was in fact treated differently. So the issue is whether the first element of "because of" is met. Burden is on plaintiff to show these elements are met. But even then, the defendants can argue that they had to do those things because of the circumstances
· Set aside the legal conclusions (conclusory allegations) in the complaint and then determine whether the remaining non-conclusory factual allegations state a claim upon which relief can be granted. 
· Assume that non-conclusory allegations are true.
· This appears to say that complaint must state facts sufficient to constitute a cause of action (which is basically the code pleading standard)
· Conclusory allegation is an allegation that does no more than repeat or replicate an element of the cause of action. They don't count in the analysis.
· Conclusory allegation examples
· The defendant drove negligently
· The defendant breached the contract
· The defendant intentionally discriminated on the basis of race
· Non-conclusory allegation examples 
· Iqbal alleges that he was beat by the guards with their fists.
· Plausibility standard- plausible means fact pleading satisfied and non-conclusory facts support each element 
· More likely explanation- if you are missing facts for elements then you can try to find more likely explanation. In Iqbal, in the absence of any elements proving intent, more likely explanation is national security. 
· So need to prove that the remaining facts show that purpose of putting in harsh confinement was because of his race, country of origin
· Applied in Iqbal
· Here, Iqbal has not stated a claim on which relief can be granted. Key element of intent to discriminate on the basis of race, religion, or national origin is gone. So Iqbal failed to state facts constituting a cause of action
· Iqbal more like Doe than Leatherman. Need enough allegations to make case. Under Iqbal pleading you can’t allege conclusions of law and have to allege ultimate facts. After Iqbal, state and federal standards are pretty much the same EXCEPT no less particularity doctrine in federal courts
· Framework (Iqbal Standard)
· ID the operative facts and the legally recognized rights of action that arise out of it
· ID the elements of each right of action
· Set aside the legal conclusions (conclusory allegations) in the complaint and then determine whether the remaining non-conclusory factual allegations state a claim upon which relief can be granted.
[bookmark: _5lswd6ypcxla]Service of Process
· Definitions 
· Service = formal delivery of something 
· Of process = legal documents (documents are process)
· Formal legal documents = summons and complaint
· Plaintiff needs to serve opposing party (defendant) w summons and complaint 
· Rule 4a- summons notifies individual they are being sued 
· Have 21 days to respond, if no response then subject to potential default judgement 
· Method of service depends on entity being served and must satisfy statute AND due process. 
· If actual notice was not received or not effected then need to do due process analysis- was the method of service reasonably calculated to give opposing party notice?
· Plaintiff typically responsible for service f process 
· Service on individual
· Federal standard (3 options)
· Under Rule 4e2- 3 standards for service when in federal court
· Personal service on party- classic form of service on person. Anyone who is over 18 who is not part of party (usually a process server) goes up to the person being served. Will find valid service if sensible approach
· Delivery to usual place of abode to a person of suitable person of age who lives there- don't have to give to person directly if you go to their home, can give to someone. Adult, spouse, partner, maybe teenager. The more risky, the greater the chance it will be invalidated. May be better to do it another day or another time when adult there so that there's no question about whether service valid.
· Delivery to agent authorized to accept service on person's behalf- comports with standards of personal jurisdiction
· Local forum state standard
· Rule 4e1- can borrow from state law where federal court sits
· Service state standard
· Rule 4e1- can borrow from state law where will be served
· Waiver of service
· Another way to bring a party into a case- can ask them to waive service of process. Saying you don’t have to serve me, let’s get the case started
· Request of waiver is NOT the same as service of process so if you’re sending a waiver, that’s all you’re requesting and you can’t turn around and say no that was actually service 
· Can specially appear to waive service 
· Rule 4d
· Mail by first class mail (or other reasonable means) a copy of complaint, notice that there is a lawsuit, request for waiver of service of process, and 2 copies of waiver to be signed
· One of them gets filed w the court after signed
· Then statute of limitations that is running will be tolled
· Defendant’s incentive to waive
· If there is expense involved in service, typically plaintiff pays. If defendant refuses to waive service of process, D has to pay. 
· Gives you more time- typically have to answer complaint in 21 days but with waiver, you have 30 days to decide if you want to waive and then another 30 days to file whatever you want to 
· Don’t use waiver if you’re up against the statute of limitations! If it runs within the period of waiver time period then you’re screwed if you don’t notice your mistake. If you notice mistake then need to serve them through separate means as fast as you can within the statute limitations
· Service on corporation
· Rule 4h
· Must be served in judicial district in US
· Same as Rule 4e service on individual- can borrow law of forum or service state OR federal standard 
· Rule says officer managing or anyone who is agent by law. But under Affinity, permits service on person if it is reasonable under the circumstances even if not officer, manager, etc. Federal law = reasonable inference test
· When there are plausible conflicting stories, will give credit to the one that will allow to get to the merits of the facts because policy that favors the adversarial process (not by default) so given that strong preference (under Affinity)
· Substantial compliance- meets loosened standard for service on person if reasonable under circumstances as in Affinity. Doesn’t matter if technical compliance (got actual service)
· American Institute of Certified Public Accountants v. Affinity Card, Inc.
· Facts
· Institute is NY-based, can think of as resident of NY
· Affinity is MA corporation
· Suit by residents of different states so diversity suit so ends up in federal court. NY federal court sitting in diversity adjudicating breach of contract
· Institute said we had agreement with Affinity and they haven't paid fees as part of agreement
· If court had found proper service, would it have had personal jurisdiction over Affinity in NY?
· Start with operative facts, claim
· There was a contract, they were supposed to pay and didn't, breach
· Location of parties
· Is there a statute that allows the federal court jurisdiction?
· Look to Federal Rules of Civil Procedure which tell you to adopt state jurisdiction law. Rule 4k1a. Need to look at NY state law- is there a long-arm statute? NY statute says anyone who enters a contract in the state and fails to perform them is in jurisdiction
· Apply 4 traditional grounds for personal jurisdiction
· Is Affinity a citizen domiciled in NY? No
· Transient jurisdiction- found in state? No
· Voluntary appearance? No
· Officially appointed agent in NY? No
· Then minimum contacts test and where does it fall in the spectrum and which case is it most like?
· Contractual obligation in state, kind of like BK
· SO personal jurisdiction met!
· Lawsuit filed and then plaintiff said they served and filed affidavit. Affinity didn't do anything. So then plaintiff moves for default judgment and they got it. Affinity got notice of default judgement. They respond to that by filing motion based on FRCP 55c and 60b4. sensible motion based on circumstances
· 55c- allows them to attack a ruling pursuant to rule 60. once judgment ruled, you are bound by it
· 60b4 allows you to look at final judgment because it was void. Must be filed in reasonable time. In this case, judgment void because of lack of personal jurisdiction because in order to exercise personal jurisdiction need proper service of process. Combination of rule and due process that require that
· We care about service facts here. Nothing to do with merits but need to focus on the service facts. 2 stories- Murphy (process server) and McDonald
· Murphy- arrived at the location where Affinity located. Met McDonald and asked him what his occupation was- assistant vice president. Told McDonald he had important papers to give to Miller (president) and that he could take them.
· McDonald- Murphy asked him who he is, he responds, Murphy says 'that will do' and then gives them to him.
· Holding
· Assume Miller actually got the papers. Both stories are plausible and could have gone either way. On their face, there is nothing inherently unbelievable about both events. Judge could have asked to hold hearing on side thing (service of process) not the actual case itself but it would have been inefficient to do so. Other option is to read the affidavits and decide. Policy that favors the adversarial process (not by default) so given that strong preference, when there are plausible conflicting stories, will give credit to the one that will allow to get to the merits of the facts. So here, will give credit to the defendant's side of the story. This isn't saying that Murphy's story is wrong/false, but by choosing defendant's version of the story, it will allow for the motion to dismiss default judgment and to view merits of the case itself. So she allows for 60b4 motion and no default judgment and makes it contingent on getting proper service by attorney after.
· If the facts are just a little bit different and after miller got the notice and his lawyer says lets do 12b5 motion to dismiss for failure to properly serve. In that case, would go to plaintiff's version of the facts because that would reopen the judgement to allow to take to merits of claim.
· Issue- facts are the facts as told by McDonald so then how do you decide whether service is proper. She looks at 3 things based on rule 4
· Federal rule
· Rule says officer managing or anyone who is agent by law
· By applying literally, McDonald is not even an employee of Affinity so he's not an officer, agent, etc.
· But judge takes slightly different approach- rule permits service on person if it is reasonable under the circumstances even if not officer, manager, etc. She takes broad approach. So question becomes could Murphy reasonably under the circumstances infer that McDonald is some appropriate to give service even if he doesn't work for Affinity. That would be substantial compliance under the reasonableness standard of rule application.
· Language of the rule is pretty strict if applied literally but courts apply it much more generally.
· Federal law = reasonable inference test
· Federal law doesn't work here
· NY rule
· State precedent under these circumstances requires non-employee to expressly indicate that they are authorized to accept service
· Either he said it or he didn't
· Here, he didn't so NY law doesn't work here
· MA rule
· Looks a lot like federal law but they apply it very literally/strictly
· Here, doesn't even meet federal law so not meeting MA law
· Here, don’t meet any of the laws so service was not proper
· We know it got put in his inbox and assuming he opens everything in his mailbox but does it matter that he actually got notice? If he received actual notice and there were some technical deficiencies in the service, as long as you substantially complied, not going to quash service. If murphy could reasonably infer authority of McDonald then that would be actual service of process. Not going to be hyper technical especially if you got actual notice. Big picture- in the context of the rule/statutory requirement, noncompliance/failure to comply with the rule will not be cured by actual notice. If it’s a close case and its just a technical violation of the rule, the actual notice will soften the way I view the rule. If they did not substantially comply with the fact that you got actual notice is irrelevant. Here, did not substantially comply because no reasonable way for murphy to infer that mcdonald allowed to accept service.
· Technical violation- rule requires you to serve 1 of 4 types of people but you give it to assistant instead of actual person.
· If you receive actual notice, do you have a due process argument? Even if service statute not satisfied, due process is satisfied because he got actual notice. Actual notice is sufficient to satisfy due process but not necessary (only need notice reasonable). But statutory basis is unaffected by actual notice, need to satisfy conditions of the statute.
[bookmark: _o4zbbxtr8asv]Personal Jurisdiction
· A court may exercise judicial power over a person only if that person is properly served the due process right to notice (service of process) AND only if that person is sufficiently affiliated with the forum state such that the exercise of power over the person is reasonable
· Forum state = state where the lawsuit is filed
· Personal jurisdiction is the power of the court to bind a person to its judgement  
· Principles apply to all state and federal courts
· If a state court has personal jurisdiction over a person, then a federal court will also have personal jurisdiction
· Some exceptions where federal court has but state court does not
· Since plaintiff chooses where to file suit, plaintiff is subject to that court’s power and can’t waive power of the court or assert a personal jurisdiction claim. So personal jurisdiction issues come up when a non-resident defendant objects 
· 2 categories
· Specific- based on contacts related to claim
· General- based on contract so intense that doesn’t have to be related to claim. Very rare!
· Pennoyer v. Neff
· Foundational case before International Shoe
· 2 principles that can still be applied (incorporated into traditional bases of jurisdiction)
· Territoriality- a court of a state (both state and federal) has jurisdiction over all persons or things (property) found within the state (both found and served if person, both found and attached if property). So jurisdiction only if can be found within borders
· Citizen- court has no jurisdiction over someone or something outside of state borders except court of a state always has jurisdiction over a citizen of that state  
· Framework
· 1. In order to sue a non-resident defendant, there must be a statute to authorize.
· Every state has such a statute, they are either tailored (must meet statute’s specific requirements then due process analysis) or general (due process analysis only)
· California has general, due process style statute so can get right to the due process argument.
· Federal courts borrow the analysis set by the state’s statute to assess the constitutionality of jurisdiction (unless there is a federal statute, in which case just do 5th amendment due process analysis)
· Rule 4(k)(1) and (2): Long-arm statutes of the federal courts
· 4(k)(1)(a): federal court do the same due process analysis as the state court would do, essentially borrowing the long arm statute of the state where the federal court sits for the due process analysis
· 4(k)(1)(b): rule of convenience which allows the court to exercise jurisdiction over additional parties to the suit as long as they are within 100 miles
· 4(k)(1)(c): provides federal statute may work like a state long arm statute would
· 4(k)(2) applies where 4(k)(1) doesn’t. Thus only applies to exceptional cases and is used sparingly as essentially a federal long-arm statute
· Claim must arise under federal law (1331)
· Defendant is not subject to jurisdiction of any state court, usually foreign defendant but not necessarily
· Court has personal jurisdiction over the defendant by virtue of their contacts with the US as a whole
· Events typically occur outside of the US but not necessarily
· 2. Traditional basis of jurisdiction are by definition fair, efficient, and reasonable and thus meet the due process requirements of personal jurisdiction.
· By definition, fair, efficient, and reasonable so meet due process requirement 
· A. Domicile
· Domicile - state of permanent residence. 
· You create your citizenship by your intent to reside in that state, your place of residence and you plan to stay there indefinitely. If there was a question of domicile, would look at various factors such as where your driver’s licence from, do you have a home there, etc.
· You can have at most 1 place of residence. 
· B. Transient or tag jurisdiction
· D was found and served in the forum state, even if there temporarily
· All that matters is that you were in state voluntarily and served in the state that the court is located in
· C. Voluntary appearance
· If you voluntarily show up or file answer without objection
· Can make special appearance though to object to personal jurisdiction
· D. Officially appointed agent in the state
· Officially appointed an agent to receive notice so if agent receives notice in the state then personal jurisdiction satisfied
· * Quasi in rem jurisdiction
· 5th basis but does not automatically satisfy due process so need to make sure that it is reasonable under the circumstances to grant personal jurisdiction of D
· If property found and attached within the state, court can get jurisdiction- like territoriality from Pennoyer 
· 3. Modern approach to jurisdiction which is the minimum contacts tests, which requires that I show purposeful contacts that are either sufficient to establish general jurisdiction or sufficient to establish relatedness and specific jurisdiction. Personal jurisdiction is based on the idea that the defendant can reasonably expect a suit in the forum state when the defendant’s contacts with the forum are of such a quality and nature that the defendant should expect to be sued in the forum. If not present in the forum state, certain minimum contacts within the forum state such that maintenance of suit does not offend traditional notions of fair play and substantial justice. Here are the contacts and whether I think they are purposeful. The way I will do this is our model based on the cases. LOOK AT THE FACTS.
· A. Activities in forum state
· Based on International Shoe minimum contacts test which gives the spectrum of contacts/activities in the forum state and their relatedness to the claim.
· No jurisdiction: No contact with the forum state
· No jurisdiction: Minimum unrelated contact with the forum state. Single, casual, or sporadic contact and the claim is not related to that contact.
· Jurisdiction (common): Minimum related contact with the forum state. A single, isolated incident can be enough if the claim is related to the contact when the nature and quality of the contact would make you amenable to suit
· Jurisdiction (common): Continuous and systematic related contact with the forum state. If contacts with the forum are continuous and systematic (ongoing and not random) in the state and the claim arises out of that conduct, the defendant shall be subject to jurisdiction
· Jurisdiction: “So substantial” contact with the forum state: If your activity is substantial enough, you can be sued even on unrelated causes of action
· HOLDING- International Shoe employed salesmen who resided in Washington, whose principal activities were confined to the state, and who were compensated by commissions based on sales. These salesmen occasionally rented at International Shoe’s expense rooms in hotels or business buildings within the state for exhibiting samples. Thus, International Shoe’s activities in Washington were systematic and continuous and resulted in a large volume of interstate business.  
· B. Contractual obligations in forum state 
· Based on Burger King which looks at the contacts purposefully directed toward the forum state the form of contractual obligations in the forum state 
· The fact that you entered into a K with someone in that state doesn't automatically mean that you are in that pjx.
· So need to realistically appraise the whole story. Who started this? What were negotiations about? What did K require people to do? What did people do under K? all to determine if they could be haled into court in FL under claim arising from this K- foreseeability. 
· HOLDING- In Burger King, Rudzewicz had meaningful contacts in Florida. Before they signed the contract, they knew the Miami main office was going to be making the decisions and that they were dealing with a Florida corporation. The activity was directed towards Miami, that was where they negotiated the contract and sent payments. Also, there was a choice of law clause which does not by itself mean there is personal jurisdiction in Florida but supports the argument that they should have known they would be liable in Florida. They had a 20-year contract which suggests continuous and systematic contacts, so there was purposeful contact in Florida. 
· C. Effects in forum state
· Based on Calder which is a situation in which a non-resident does something outside of the state that has an effect on the forum state.
· In Calder, there was meaningful contact with an effect in CA, given that the brunt of the harm and focal point is CA. The article was targeting a CA-based actor whose business was also based in CA and the effects were harmful to her in CA. So, Calder was a purposeful affiliate of CA and took action that had foreseeable effects in CA so it is sufficient to establish jurisdiction in this case
· 5. Assuming these contacts are purposeful (and list the ones that I assume even though I may have suggested they are not purposeful), would they be enough to satisfy general jurisdiction?
· General jurisdiction is the ability of the court to exert jurisdiction over the defendant irrespective of the claim, even if completely unrelated to defendant’s in-state activities. To establish general jurisdiction, the defendant’s contacts with the forum state have to be so continuous, substantial, and systematic that the defendant is at home in the forum state (meaning it looks like citizenship or domicile). A corporation is at home in the forum state:
· A. Where its principal place of business is or
· B. Where it was incorporated or
· C. Where in an exceptional case, their operations are so substantial and of such a nature as to render the corporation at home in the state which requires an evaluation of the corporation’s activities in their entirety. Look at both quantitative (how much % of business is done there) and qualitative (ie if they have a manufacturing plant or headquarters there, contacts in the forum state against other states)
· Based on Perkins and Daimler.
· In Perkins, the mining company had temporarily changed residence to Ohio- not technically but as a practical matter because everything the company did was in Ohio, so the court said this was sufficient to apply general jurisdiction. 
· In Daimler, 
· The reasonableness analysis is satisfied because if they are at home, there is a presumption of jurisdiction that it is not rebuttable. Because the defendant is so present in the forum state, they can expect to be sued on any claim in the forum state.
· 6. Are any of the presumed purposeful contacts related?
· A. Rising out of relatedness
· Like in International Shoe and Burger King. 
· In International Shoe, in order to win the case for employment taxes, they needed to prove employment. Thus, it is clear that these activities establish sufficient contacts with Washington, to make it reasonable, under traditional notions of fair play and substantial justice, to permit the state to enforce the obligations which International Shoe has incurred there.
· In Burger King, it was related because in order to recover, they needed to show there was a contract that obligated them to do things in Florida.
· B. Similarity thesis form California Supreme Court
· Like in Bristol Meyers, except Alito (US S.C.) rejects this approach and shuts it down!!
· In Bristol Meyers, the claims of the residents and non-residents were related. Bristol Meyers has purposeful and extensive contacts with the state that led to the claim so they are related. Claims asserted by nonresident plaintiffs are the same basic idea and are similar to the jurisdictionally sufficient claims of the residents. That relationship is sufficient to allow the exercise of jurisdiction as long as it is fair. If it’s not unfair to litigate CA claims it shouldn’t be unfair to litigate the other claims.
· C. But-for relationship
· But for something that happened in the forum state, the event that happened in another state would never have occurred
· In Bristol Meyers, but for the distributor in CA being in charge of nationwide distribution, the drugs would never have been distributed in Texas. Therefore, they wouldn’t have been sold in Texas but for what happened in CA there would have been no tort in Texas. Court ultimately decides distribution from CA is not relevant to products liability claim, but this is an example of how but-for relationship plays out.
· 7. If purposeful and related then presumption that reasonable (strong presumption of fair play and justice) but defendant can rebut that assumption to show that it would be unreasonable under the circumstances to grant personal jurisdiction. 
· International Shoe Co. v. Washington
· Facts
· State of WA files suit against International Shoe Co. 
· International Shoe place of incorporation = Delaware, place of operation = St. Louis, Missouri
· D says state of WA has no jurisdiction
· D has solicitors in WA who sell shoes but salesmen don’t have power to enter into K, simply solicit. Offeror is the customer making the purchase. Contract is accepted by International Shoe in St. Louis
· Lawyers of International Shoe Lawyers of International Shoe tried to ensure all contracts/stock based out of St. Louis so as to avoid being subjected to lawsuits all over the country
· Not a corporation doing business in Washington, had no registered agent within the state, and was not an employer and did not furnish employment within the state as defined under state law
· Holding
· International Shoe’s activities in Washington were systematic and continuous and resulted in a large volume of interstate business- related to claim
· International Shoe employed salesmen who resided in Washington, whose principal activities were confined to the state, and who were compensated by commissions based on sales. These salesmen occasionally rented at International Shoe’s expense rooms in hotels or business buildings within the state for exhibiting samples. 
· It is clear that these activities establish sufficient contacts with Washington, to make it reasonable, under traditional notions of fair play and substantial justice, to permit the state to enforce the obligations which International Shoe has incurred there
· Burger King v. Rudzewicz
· Facts
· Burger king sues MI based franchisee named Rudzewicz in US district court in FL. Diversity case - diversity pertains to subject matter jx and P and D from different states. Rud files Rule 12b2 motion to dismiss for lack of personal jx. He made special appearance- only for purpose of challenging jx. District court denies and appellate court reverses. S. Ct. doesn't talk about FL statute because that's a state law issue- the only issue in this case is the federal issue of due process.
· P- Burger King. International corp. Headquartered in Miami and incorporated in FL so citizen of FL so can get general jx of Burger King in FL. Sells franchises
· D- John Rudzewicz opens franchise in MI. business man/accountant.
· Claim
· Operative facts- John and partner applied for franchise- reached out to MI office first and start pursuing possibility. Negotiation with Miami headquarters. Eventually entered into K. Burger King would supply goods, etc. Rud would make monthly payments, etc. But Rud stopped making payments. Burger King said you need to pay but they didn't and told them to vacate but they didn't and kept operating. Then BK filed.
· Right of action- BK asserting right because a breach of K.
· In this case, can establish that there was a K and therefore a duty, that there was a breach of K, and damage because of breach
· Holding
· Choice of law vs. choice of forum clauses (automatic that you have signed waiver of jx- traditional basis of jx). Choice of law is not automatic. If choice of forum clause then would have been nonstarter because no issue of jx since jx set already.
· Purposeful contacts
· The fact that you entered into a K with someone in that state doesn't automatically mean that you are in that jx. K in this case shows that there was negotiation and that there was contact between the two parties. He contacted MI office and then FL office and negotiation w FL office and then after K entered in FL then course of conduct under the K- so there's a story there! So need to realistically appraise the whole story. Who started this? What were negotiations about? What did K require people to do? What did people do under K? all to determine if they could be haled into court in FL under claim arising from this K- foreseeability. 
· So did Rud have meaningful contacts w FL? Yes. Before they signed the K, they knew the Miami main office was going to be making all the main decisions- they were dealing with FL corp. Does the K support affiliation w FL? Activity directed to Miami, choice-of-law clause (which doesn't by itself mean pjx in FL but more proof that they should have known they would be held liable in FL). Continuous- 20 year contract, systematic- contract made. So very easy to show purposeful contact in FL.
· Relatedness
· Opinion doesn't talk about relatedness. But its is satisfied here- claim arises out of Rud contact in FL. He failed to complete his promise to do something- rises directly out of the contract he made with them. International Shoe- In order to win our case for employment taxes, we need to prove employment. Burger King- In order to recover here, we need to show there was a K here that obligated you do stuff in FL. So for both of these cases, the contacts are important for due process and also for purposeful contact.
· So by proving purposeful contact and relatedness, now have established presumption of fair play and substantial justice.
· Now burden is on defendant to prove otherwise. It would be difficult for him to fight this claim in FL- couldn't get witnesses there, I'm a little guy and BK is big corp, not fair because now all these small franchisees are at mercy of big bad BK. Appellate court says this would be valid but S. Ct. that yeah sure but these aren't unconstitutional because in order to prove that you could have to be completely unable to defend yourself but he doesn't also give any proof that he would have these difficulties. He just said inconvenience but doesn't show and give compelling case. Also he was an experienced businessman who was represented by counsel throughout the process so doesn't matter that boilerplate language and BK large corp. so he fails to rebut the case and jx is upheld.
· Personal jurisdiction in FL upheld
· Bristol Meyers Squibb Co. v. Superior Court
· Facts
· Plaintiffs
· Individuals who were prescribed Plavix and took it and were somehow injured
· From California + 33 states (total 34 states). 86 people from California and other 572 are from out of state
· File civil action against Bristol Meyers for product liability. Negligence requires plaintiff to prove there was a duty of care that was breached, that the defendant acted unreasonably. In products liability case, need to prove product dangerous but don't need to prove negligence
· Nonresidents all bought medicine in their own state
· Bristol Meyers
· Pharmaceutical company based in Delaware company (incorporated) with principal place of business in New York with substantial business in New Jersey (50% of employees nationwide in NY and NJ)
· Considered citizen of Delaware and New York but deliver medicine across the nation
· Suit filed in CA. 
· Bristol Meyers filed motion to quash (equivalent of federal 12b2 motion to dismiss for failure to satisfy personal jurisdiction). Wants to dismiss non-CA residents. 
· Holding 
· Purposeful contacts- Connections to CA- don't manufacture drug, don't design/develop drug, BUT do sell drug, residents of CA bought/took/experienced damages in CA. Period of 6 years selling drug- activities in the state. Continuous and systematic contact with CA. Compare to International Shoe- 4 years and certain amount of commission made; Here, longer period of time and more money. So likely purposeful contacts with CA residents. Problem is with non-CA residents. 
· Alito rejects CA court approach to minimum contacts test. 
· CA approach is sliding scale where as the contacts increase, the need for relatedness decreases to the point where the contacts are so great that you’re going to have general jurisdiction where there is no relatedness
· Alito approach is hard line- below the bold line you have to establish relatedness for specific jurisdiction and above that line you don’t have to establish relatedness for general jurisdiction
· Calder v. Jones
· Facts
· National Enquirer (FL corporation w principal place of business in FL) published article about Shirley Jones (actor, CA resident, Hollywood-based, TV-business was also CA-based). 
· Article focused on CA activities, profession in CA, alleged she had serious drinking problem and she couldn't get work because of it. 
· She sued Enquirer, local distributor, Calder (editor, president), South (writer) for libel, invasion of privacy, intentional infliction of emotional distress (all intentional torts) in CA state court. Calder and South are being sued because Enquirer published article in CA they wrote/edited in FL.
· Calder and South (not Enquirer and distributor) filed motion to quash (CA equivalent of 12b2 motion to dismiss) to dismiss under due process clause
· Enquirer and local distributor didn't join this motion- would have been waste of their time because Enquirer is like International Shoe, selling its products in CA, distributor who was its agent in CA selling papers. They had engaged in substantial activities in state and claim rose out of those facts.
· Contacts Calder and South had w CA
· Calder vacationed in CA, testified in unrelated trial
· South made many visits, some of it related to work others for vacation
· All of these contacts were not meaningful contacts in the context of specific jurisdiction because not related to claim at all. If general jurisdiction can use these contacts to add up but after case from last class, can't use sliding scale
· They didn't publish in CA so contacts of Enquirer can't be attributed to them. Everything they did took place in FL- researched in FL (using CA sources, phone calls to CA). Edited in FL. 
· All activities took place out of the forum state that had an effect in the forum state when article published there
· Holding
· Court established the effects test- did something outside of forum state (FL) that had effect in forum state (CA)- can be subject to jurisdiction in CA. Here, tortious action by Calder had effect in CA
· Need to show brunt of the harm- did the person/state suffer the brunt of the harm of the tortious act
· Need to also show aim/focal point- was the tortious act expressly aimed at the person/state
· Meaningful contact = foreseeable effect in CA, given that brunt of the harm and focal point is CA. So purposeful affiliate of state. And took action that had foreseeable effects in CA. having established this, it is sufficient to establish jurisdiction in this case
· Perkins v. Benguet Mines
· Facts
· Mine is company that does business in Philippines. 
· During WWII, owner relocated to Ohio where owner resides. Business continued even though mining in Philippines stopped. 
· All business transacted from Ohio. Lawsuit filed against company in Ohio. Objection to jurisdiction. 
· Holding
· Only case where S. Ct. upheld general jurisdiction!!
· State court says claim filed against mining company predates occupation of Philippines and involves events with no connection to Ohio so no jurisdiction BUT S. Ct. says no, can exercise jurisdiction because company had temporarily changed residence to Ohio- not technically but as a practical matter because everything company did was in Ohio. So sufficient to apply general jurisdiction. 
· Daimler A.G. v. Bauman
· Facts
· Daimler = German corporation with principal place of business. One of subsidiaries Mercedes Benz USA is in charge of all sales, etc in CA. MBUSA has some contact in CA. but defendant is solely Daimler. Daimler is liable to other subsidiary. Mercedes Benz Argentina conspired along with gov to kidnap, etc. Daimler being sued because of what subsidiary in Argentina did and suing in CA based on contact other subsidiary has with CA
· No connection between any of the facts relating to the claims in the state of CA so can’t get specific jurisdiction- looking to get general jurisdiction. There were federal statutes that allowed cases with human rights violations to be heard in the US even if not related to activities in US. Today, court says Alien Torts statute and Torture Victims act only apply to cases where some claims took place in the US.
· MBUSA has definite contacts, purposeful contacts, activity in state of CA. The question is whether those contacts can be attributed to Daimler, and if so, are those contacts sufficient for general jurisdiction?
· Holding
· MBUSA is at home in CA and subject to general jurisdiction. MBUSA is not Daimler's alter ego (Daimler in disguise)- it was a separate company. If it was alter ego then wouldn't be talking about agency but they weren't which is why discussion of agency. Ginsberg says inadequate to say an agent is an entity that does something important for you, and likely requires something like a contractual relationship to establish agency between the parties.
· So here, MBUSA is not agent, but assuming they are, Daimler is still not subject to general jurisdiction. 
· Establishes at home standard
· At home means so present you look like you live there. 
· Incorporated and principal place of business = paradigm examples of at home. 
· May be exceptional case where you're at home somewhere else even though not incorporated or principal place of business. 
· Here, Daimler does 2.4% of business is in CA so possibility that there could be other states that could also be "home" means it can't be at home in CA. For it to be at home percentage has to be significantly more than 2.4% to show that citizen of that state. However, it’s the proportion that is important! No matter how big that it is in numbers, it is proportionally so small in comparison to its total business that it can't be at home. 
· If you can establish general jurisdiction, you don’t need to establish relatedness separately because it is automatically established and there is no presumption to rebut. The at home requirement is similar to the traditional basis of jurisdiction of domicile/citizenship where you can reasonably be expected to be sued in the state because you are at home there. 
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· Venue is the proper geographical location for the lawsuit. Has to do with convenience- is this the right court within that state? Not about THE proper place but A proper place
· In state court, venue defined by political subdivisions so in CA it is by counties
· In federal court, separated into federal judicial districts
· Convenience (not a standard that has to be satisfied) is built into the statute but factors can influence decision- where plaintiff resides, where defendant resides, where property located
· Assume personal jurisdiction met when beginning venue analysis
· 28 USC 1391 Federal Venue Statute
· This is the general federal venue statute which applies to most federal cases (there are some special venue statutes that apply to specific types of lawsuits)
· Tries to determine the proper venue by what is most convenient
· If venue is proper when the case commences, it stays proper
· a. Scope: when the statute applies, to all civil actions in federal courts
· b1: Residence: A lawsuit is properly in the venue if at least one defendant resides in that district and all defendants are residents of the state in which the district is located. Residency is defined in c and d.
· If single defendant, then sue where they reside. So if reside in Central District of CA then can sue in CD of CA
· If multiple defendants that live in different districts in the same forum state, then sue in any district where one of them lives
· If multiple defendants that DON’T live in the same state, then CAN’T USE THIS SECTION
· b2: Substantial part: A lawsuit is properly in the venue if the district is where a substantial part of the events or omissions giving rise to the claim occurred
· Doesn’t have to be the most substantial, just a substantial part. Because of this, there can be multiple places where venue is proper. Per First Michigan
· Connecting the case to the location (not the defendant to the jurisdiction like in personal jurisdiction)
· b3: Fallback provision used where b1 and b2 do not apply. If there is no district where venue is proper under b1 or b2, venue is proper in any district where any defendant is subject to the court’s personal jurisdiction
· Very rare, often occurs when the events took place outside the US
· If there are multiple defendants, only need personal jurisdiction over one of the defendants
· Borrows the personal jurisdiction analysis for venue
· c2 and d: Definition of residency
· Use c2 and d when you apply b1 and only when you apply b1- the fact that you satisfy the definition of residency doesn’t mean you have venue so need to go back to b1 residence provision to find appropriate venue
· c2: A defendant corporation or entity resides in any district where they are subject to the court’s personal jurisdiction - so for corporations, venue turns into personal jurisdiction analysis (traditional bases, International Shoe minimum contacts test, measure purposeful contacts to judge general jurisdiction like under Daimler, usually no so see if specific jurisdiction applies) 
· d: In a multidistrict state, a defendant corporation or entity will be deemed to reside within any district which the district would have personal jurisdiction over the defendant
· Do a personal jurisdiction analysis: look at contacts with the district for the due process analysis
· If contacts within the state are so dispersed that personal jurisdiction would not be satisfied in any single district, the corporation shall be deemed to reside in the district within which it has the most significant contacts
· Ex. Graham v. Dyncorp: found the defendant was more present in the Northern District of Texas than the Southern District of Texas, so the Northern District was an improper venue
· First of Michigan Corp. v. Bramlet
· Facts
· Person in Florida (started out in Texas) made agreement with Michigan bank and invested $62000 but after 2 years found out only worth $37000.
· Defendant filed arbitration in Florida and bank filed suit in Michigan- want declaration saying that claim in stale (statute of limitations passed because more than 6 years under NASD standards)
· If bank wins and says not timely filed in FL then they would get declaration and injunction to prevent arbitration from going any further
· D filed 12b3 motion to dismiss improper venue
· Holding 
· District court holds that venue improper because the most substantial event did not happen Michigan (most substantial event was arbitration filed in FL- implying that one proper venue which is FL)
· Court of appeals said de novo- will not refer to district court on that one issue but will look at everything fresh themselves. 
· District court made mistake of law and misinterpreted statute- said substantially event is MOST substantial. Court of appeal says wrong because proper venue can be more than 1 place.
· Substantial events took place in Michigan- investment activities, signed in Michgian. So a bunch of substantial events happened in Michigan. So venue is proper in Michigan
· Substantial events also happened in Florida too
· Could have filed in either Michigan or Florida. Both proper venues. (and both personal jurisdiction)
· FL may have been more substantial venue than MI but that doesn't make MI wrong
· District court misinterpreted 1391 b2- not most substantial
· Transfer
· Venue is proper if consistent with 1391 and improper when it is not consistent with 1391
· Federal court can transfer to another federal court, not to a state court. Same with state courts. All inter-system transfers only!!
· Rule 12b3- motion to dismiss for improper venue
· Once a defendant challenges venue, the plaintiff has the burden of demonstrating that the chosen venue is proper
· 28 USC 1404a - proper to proper
· Gives district court discretion to allow defendant to transfer the case from one proper venue to another proper venue
· Courts will decide to either grant or deny the motion by balancing the private factors (convenience of the parties and witnesses) and the public factors (the “interest of justice”)
· The plaintiff’s choice of venue is given deference. The person requesting the transfer must prove is it significantly more convenient to transfer
· Gives parties the ability to choose a venue that might be improper otherwise b/c by consenting an otherwise improper venue, makes venue proper
· If a defendant does not object to venue, he waives the ability to object and venue is proper
· In federal diversity cases, issue of whether to apply law of the original court or transferred court
· Federal law is presumed to be uniform across the US, so transfer will not affect the substantive law in federal law cases (but in federal question, the rule is that the court receiving the case will apply the law that its circuit would)
· A federal court applies the law of the state it is sitting in when it is applying state law. When the case is transferred under 1404, the substantive state law travels with the case
· Ex. transfer from CA federal court to NY federal court, the NY court will apply CA law
· When there is an option b/w 2 different proper venues, the court will do a 1404-like analysis to decide which is the more convenient venue 
· Private interest factors
· The relative ease of access to sources of proof
· The availability of compulsory process to secure the attendance of witnesses
· The cost of attendance for willing witnesses
· All other practical problems that make trial of a case easy, expeditious, and inexpensive
· Public interest factors
· The administrative difficulties flowing from court congestion
· The local interest in having localized interests decided at home
· The familiarity of the forum w/ the law that will govern the case
· The avoidance of unnecessary problems of conflict of laws or in the application of foreign law
· In the exceptional case where the court lacks personal jurisdiction but has the power to transfer because venue is proper, the substantive state law does not transfer with the case
· 28 USC 1406a - improper to proper or dismiss
· Gives courts the authority to transfer the case from an improper venue to a proper venue OR to dismiss case
· Only raised if someone (usually the defendant) files a motion to dismiss for improper venue ie 12(b)(3)
· The transfer must be in the interest of justice (as opposed to dismissing), usually they transfer
· Parties cannot consent to venue to make it proper
· The consent of the parties is not required to transfer
· When the case is transferred under 1406, the substantive state law does not travel with the case because the original venue was improper
· Skyhawke Technologies, LLC. v. DECA International Corp.
· Facts
· Claim- Skyhawke has patent on GPS system that allows you to navigate golf courses and they are alleging that DECA is infringing on their patent rights in Mississippi by selling similar product that DECA has patent for. 
· Filed 1404a motion to transfer- Defendant files motion to transfer from SD of Mississippi to CD of CA
· Approach
· Is original venue SD Mississippi proper? Can’t have 1404a transfer if original venue is improper 
· Strong preference for plaintiff’s choice of venue if chosen venue is proper. It must be CLEARLY more convenient in transfer venue
· Under 1391, for corporation need to figure out where they reside (c/d) and then venue proper where resides (b1)
· Don’t need to look at state long arm statute, need to look at contacts and relatedness to determine where they are resident
· Multi jurisdiction state so need to make sure in correct district
· DECA subject to personal jurisdiction in SD because has purposeful contacts- activity in state selling products and also effects if aiming there because they want to take away business from Skyhawke.
· So can treat as resident under 1391c/d and apply 1391b1- venue proper where corporation resides so SD is proper venue
· Is transfer venue CD of CA proper?
· Multiple district state- so need to do 1391d again
· Resident under 1391d because principal place of business in CD so at home there and have general jurisdiction 
· Convenience test- apply private and public factors
· Most are neutral or slightly favor transfer
· Court decides not to transfer because did not show that CD CLEARLY more convenient. Could go both ways- DECA would have trouble getting witnesses from Korea, bigger costs, and typically stay in defendant forum because evidence burden
· Graham v. Dyncorp Int’l, Inc.
· Facts
· Dyn Inc and Dyn LLC- different names, both incorporated in Delaware, both have principal place of business in ED Virginia
· Angela in military, struck by vehicle by Dyn employee, resident of Oklahoma, all events giving rise to claim in Afghanistan so no b2- only way to get venue in US is b1 or nothing at all.
· Very significant contact in ND Texas, some contact in SD. But she picked SD of Texas
· Dyncorp filed motion 1406- dismiss or transfer. Said venue improper in SD of Texas and proper in Virginia (principal place of business) but inconvenient. 
· Holding
· SD Texas improper venue
· Not resident because fail minimum contacts test. Aiming for general jurisdiction (since can’t get specific jurisdiction because none of the claims arose from there)- only 1 contract w NASA and small percentage of operations in SD 
· Plaintiff suggests ND of Texas as venue. Proper venue
· Minimum contacts test- headquarters not in ND but lots of contacts w ND. Strong argument for general jurisdiction because due to extensive contacts they may be at home 
· Now that ND proper venue established, judge then does something different and applies factors because 2 possible forums. Black letter law says don’t apply in 1406 cases but here it makes sense because there are 2 possible forums (Virginia and ND Texas). If there was only 1 proper (Virginia) then need to send case there OR dismiss.
· Appears judge sympathetic to plaintiff and main factor is convenience
· Not going to force P to go to Virginia because ND Texas is closer and there is plausible argument that at home in ND Texas

· Forum Selection Clause
· A forum selection clause is a provision in a contract whereby the parties select a forum for their disputes. If forum selection clause controls (meets all 3 steps), it operates as a voluntary appearance (traditional basis of establishing personal jurisdiction) and objections to venue or personal jurisdiction in the selected venue are waived.
· To determine whether a forum selection clause controls, 3 steps
· 1. Terms of the clause at issue: Does the forum selection actually apply to this controversy?
· The lawsuit must fall within the terms of the clause at issue 
· Often, the forum selection clause restricted to those cases arising out of the K so it does not control when the clause is only for claims relating to a contract but the lawsuit is not related that contract
· 2. Enforceability: Is the clause enforceable?
· Bremen Standard- There is a strong presumption that a forum selection clause is enforceable, but this can be rebutted if the objecting party can clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching, or that enforcement would contravene a strong public policy in the forum in which suit is brought or that the chosen forum is seriously inconvenient for the trial of the action
· Something has happened that would make situation unique or unfair- accident or disease or incapacitated in some way that would make unfair for plaintiff to present casein that forum 
· Public policy such as CA strongly gives preference to CA residents
· 3. What kind of clause is it?
· Exclusive/mandatory or permissive?
· Exclusive- only place you can file lawsuit, must be filed in, should be
· Permissive- venue in clause is an option, may be filed in
· Federal option?
· Ex- clause says must be filed in court in Los Angeles County. Is there a federal option? Yes. Central District Court
· Ex- clause says must be filed in Superior Court in Los Angeles? No federal option- can only file in state court
· Forum selection clause transfer
· An exclusive forum selection clause does not render any other venue improper (that is determined by 1391 only), so transfer per a forum selection clause with a federal option is a 1404a transfer (if proper) or 1406a (if improper). If permissive forum selection clause, apply private and public factors.
· However, when there is an exclusive forum selection clause, there will not be a classic 1404a analysis, but one that more resembles the 1406a transfer.
· Don’t give deference to the plaintiff’s choice of forum, but instead favor the forum selection clause. The plaintiff has the burden to show the case shouldn’t be transferred to the forum agreed to in the forum selection clause
· Do not consider the private interest factors of the parties in the analysis, only consider the public interest factors. The parties waived their private interests when they agreed to the forum selection clause
· Public interest factors will rarely defeat a transfer motion, so the practical result is that the forum selection clause will control except in very unusual cases
· The law will not transfer with the case under a forum selection clause
· Forum Non Conveniens
· Forum non conveniens is a common law doctrine that permits a court to decline the exercise of jurisdiction if there is a more convenient forum somewhere else. (like reasonableness prong of personal jurisdiction- yes you filed in proper court but there is a better place it could be and given the circumstances it is unreasonable/unfair)
· Dismissal not transfer! Similar to a 1404a transfer because you still weigh the public and private interest factors, but the court dismisses the claim under this doctrine rather than transferring it
· Typically used if the more convenient forum is in a foreign country, because a US court can’t transfer the case abroad
· The defendant must file a motion to dismiss under forum non conveniens
· Difficult to prove except when alternative forum is in foreign country
· May also be used when alternative forum in forum selection clause is in specified state court because federal court can only transfer to federal court, not state court
· Moving party must show
· There is an adequate alternative forum that can provide some remedy
· Does not have to be the same remedy as available in the US court, as long as there is some available remedy in the alternative forum that is enough
· Does not matter if the substantive law is less favorable to the plaintiff in the alternative forum
· The balancing of private and public interest factors weighs heavily in favor of dismissal
· Typically there is a heavy burden to overcome the strong presumption in favor of the plaintiff’s choice of forum (but this burden is less heavy when the plaintiff is a foreign nonresident)
· Piper Aircraft v. Reyno
· Facts
· Small commercial airplane crashes in Scottish highlands. Pilot 5 passengers all die, all citizens of UK. 
· Plane maintained and owned by Air Navigation and McDonald. Plane made by Piper in Pennsylvania. Propellers made by Hartzell in Ohio. 
· After accident, found that maybe something wrong with plane and then said maybe pilot error. 
· 1 year after accident, Los Angeles lawyer gets reps of estates as clients. Files 3 lawsuits- 2 in superior court in LA against piper and hartzell for product liability and 1 in UK. 
· Reason filed in CA because more favorable than Scottish tort law (more favorable in substantive law) and also potential size of judgement.
· D moved to consolidate and remove case from state court to federal court
· Piper files 1404a transfer to Pennsylvania and Hartzell files 1406a to dismiss AND THEN filed motion for forum non conveniens
· Here, strategic move by lawyers. Lawyers want to be in Scotland and needed to figure out best way to get there- best option is Scotland and worst was CA Superior Court. Prefer federal court in CA than state court and preferred PA court over CA court. If deny motion for forum non conveniens in CA and not approved then timing because only 30 days so didn’t show hand until they got in PA that they really want to be in Scotland.
· Holding 
· Piper 1404a
· At the time this case decided general jurisdiction was more generously available if company doing business in the state because no at home standard. So Piper likely assumed they would be subject to personal jurisdiction in CA so filed 1404 to transfer from 1 proper venue (CA) to another proper venue in PA.
· Under 1404a, law travels. So a federal court in PA would have to apply same law CA would apply and ultimately PA court decides that CA court would apply PA tort law because CA applies governmental interest analysis in resolving choice of law problems and CA would have applied PA law in this case. Under government interest, CA court would say PA has strong interest in this case because plaintiffs manufactured there and local business.
· Hartzell 1406a
· Lacking either personal jurisdiction or venue and law never travels for 1406 so like case originally filed in PA. The court concludes that under PA conflict law which looks at significant contacts, PA court would apply Scottish law. 
· So now trial with accident in Scotland that has ended up in PA and the jury will have to be instructed on PA tort law and Scottish tort law
· Forum non conveniens
· Is there an alternative forum? Yes. Scotland.
· But then 3rd Circuit says if the substantive law is less favorable to plaintiff then can't dismiss and even if that weren't so the district court abused its discretion by applying private and public factors.
· SCt says foreign plaintiff not a resident of US and whose only purpose of filing in US is more favorable law, that choice is not given normal presumption given to plaintiff's choice of forum. So foreign, not resident, no connection to US other than more favorable then not giving preference. 
· SCt. also says that generally the fact that law is less favorable to plaintiff is irrelevant and is not factor
· There has to be alternative forum that can exercise jurisdiction and there must be some form of remedy (could be very little but still needs to be there) and here, Scotland worked.
[bookmark: _jww7ncxfzbzv]Subject Matter Jurisdiction
· Subject matter jurisdiction dictates the kind of case a court has the authority to resolve given the characteristics of the parties, the topic of the dispute, the type of case, the amount at stake, etc.
· General jurisdiction courts are presumed to have jurisdiction over all civil actions except those that are specifically excluded from its authority.
· Most state courts have general jurisdiction
· Limited jurisdiction courts have no such presumption, and only have jurisdiction over subject matters specifically vested in them.  
· All federal courts are courts of limited jurisdiction.
· Only subject matter that is permitted by the constitution & conferred on them by a statute.
· Ex. of state courts with limited jurisdiction are family law courts, juvenile courts, etc. 
· Cannot Be Waived. Can’t be waived (if you show up and don’t raise the issue, it cannot be waived.)
· Raised at any Time. Can be raised at any time during the proceedings, any party, any judge can bring it up. 
· At judgment, proceedings, after judgment, at appeal, at the supreme court, etc.
· The court can raise subject matter jurisdiction itself. 
· Subject matter jurisdiction is talked about in 3 different ways:
· The type of legal issue
· Ex, civil claim, probate, marriage dissolution, etc.
· The amount in controversy (min or max)
· Monetary value of the dispute between the parties.
· EX. Small claims court
· Characteristics of the parties to the case
· Attributes of one or more of the parties to the suit
· Ex. P is the US government, D is a minor, etc.
· Components. Subject matter has 2 components:
· Constitutional component (Article III) - creates the Supreme Court and leave the power to create lower courts to Congress. 
· Article III, Section 1 courts created by Congress: District Courts, Circuit Courts of Appeals, all judges have life tenure, salary protections and can only hear cases under the 9 categories in Article III, Section 2. 
· Article III, Section 2: 9 categories of “cases” and “controversy”, those:
· Arising Under Cases. Arising under the Constitution, laws, and treaties of the US
· Diversity Cases. Between citizens of different states
· Statutory components:
· §1331 – Federal Question Jdx
· §1332 – Diversity Jdx
· Federal Question Jurisdiction
· A federal question case is a case in which there is an issue of federal law
· Constitutional component- Article III, Section 2
· Under Article III Section 2, a case arising under the laws of the United States means a case where federal law is an ingredient of the case, even if it is just in the background of the case and never comes up or is discussed that is enough for subject matter jurisdiction (this is a case-centered evaluation)
· Statutory component- 28 USC 1331
· With this statute, Congress conferred the power to hear cases arising under federal law
· The statute has identical language to Article III Section 2 but does not mean the same thing, it is a more narrow interpretation so if you satisfy 1331, you satisfy Article III
· The plaintiff has the burden of proving there is subject matter jurisdiction under federal question jurisdiction
· Actual federal ingredient test- under the statute, a case arising under federal law is one where federal law is required/necessary to resolve the plaintiff’s claim such that the success of the plaintiff’s claim depends on the way the court interprets and applies federal law (this is a claim-centered evaluation)
· In evaluation, only look at the plaintiff’s complaint, not at any defense the defendant answers with or are anticipated to answer with (this is for efficiency purposes, want to decide if the court has jurisdiction from the outset)
· Gives deference to lower court judges to use their common sense judgement to see how relevant the federal law is to the plaintiff’s claim
· Modern Analysis- 2 tests
· Creation test: the claim is created by federal law 
· ex. Violation of a federal law
· Based on American Well Works
· No policy overlay
· Did federal law create right of action/cause of action? Yes or no? If yes then under federal law jurisdiction. Some body of federal law (typically statute but can be Constitution or common law) gives individual right to sue as a private right of action. 
· Vast majority of cases that satisfy 1331 do so because they satisfy creation test
· Essential federal ingredient: when the claim is created by state law but federal law is an essential element of the claim
· Based on Smith
· May have potential policy trump- court has power to hear case if meets test but SHOULD the court hear it? 
· Test presupposes creation test not satisfied which means that the cause of action created by state law. State-created claim the proof of which in the context of case requires resolution of federal issue.
· Analysis has to have an eye to practicality and necessity - this is a potential policy-based trump on the exercise of federal jurisdiction
· Grable test- 4 pronged analysis when the claim is created by state law to determine if there is federal question jurisdiction
· Based on Gunn
· Necessarily raised: resolution will depend on the construction, validity, or effect of federal law
· Federal ingredient is actually disputed based on the face of the complaint
· Plaintiff and defendant interpret federal law or application of the law differently
· This is not always clear if you only look at the plaintiff’s complaint
· Federal ingredient is substantial
· The case is important to the federal system as a whole such that it is a pure question of law, and not fact bound or situation specific
· Resolution in federal court will not disrupt the federal-state balance approved by Congress
· Policy reason not to exercise jurisdiction
· If the federal court retains jurisdiction in a certain case, it will get more similar cases
· American Well Works v. Layne & Bowler Co.
· Facts
· Layne and Bowler make and sell pump
· American Well Works claims that pump infringes on its pump
· This suit brought by Layne against American- Layne claims interference of business advantage- business-based claim, state-based tort
· Look at case from perspective of plaintiff- what does P have to prove? Knowing D will rest case, what does P have to prove to win? Duty, breach, causation. Need to prove American did something to interfere with Layne's ability to run business (duty to refrain from action that messes up our business) and breached that duty by threatening our customers and there was damage done. Layne doesn't have to say a single word about the patent! To show that they interfered with business, they don't have to discuss patent and patent is not part of its case. Patent is part of defendant's case- yeah I interfered but I have a patent.
· Holding
· Question then becomes if that satisfied arising under jx- court says no, it doesn't because patent is irrelevant to claim. Might be relevant to defense but has no part in the claim. Can prove case without mentioning claim
· BUT then he says case arises from law and here claim comes out of state law- "creation test". Case arises under federal law and federal law creates right of action to claim.
· So 2 things- federal law creates claim or claim arises from federal law. If those are not met then can't satisfy 1331 and no smj.
· So here, since creation test satisfied, smj 
· Smith v. KCTTC
· Facts
· Board said we're going to buy bonds per statute. But Smith says statute is unconstitutional. He says if you buy bonds then will breach fiduciary duty to shareholders (which is state law issue)
· Claim- breach of fiduciary duty. In order to show breach of fiduciary duty, Smith wants to show that state statute is unconstitutional.  
· Holding 
· In order to show breach of fiduciary duty, Smith wants to show that state statute is unconstitutional. His state-based claim includes federal issue and application of federal law so court upholds jx. Says federal ingredient present and need to reference federal law here because claiming the law is unconstitutional.
· Majority says 2 ways to satisfy 1331- if claim is created from federal law (creation test) or if claim is not arising under federal law but there is a federal ingredient in case and need to discuss federal law in order for claim (essential federal ingredient test)
· Gully v. First National Bank
· Facts
· 2 banks involved- First National Bank in Meridian and First National Bank of Meridian. One took over assets of insolvent bank. Case with the bank that took over.
· In taking over assets and liabilities, committing itself to taking over debt of bank. Debt includes taxes.
· Gully = MI tax collector files suit against First National Bank in Meridian
· Gully's claim = breach of K by failure to pay taxes. In the background of the case is whether under MI law the insolvent bank was liable for the taxes. Then as matter of MI K law the bank that took over is responsible for the taxes.
· Bank is nationally chartered bank so moves to federal court because it could have been filed there originally
· Holding
· No SMJ
· Does not satisfy creation test- from K law which is state law. On exam will be explicit that it is a federal law. If no flag then assume state law claim
· Does not satisfy essential federal ingredient test. The 2 federal issues are not elements of plaintiff's claim
· There is a federal question issue in the case because bank is nationally chartered bank but this is irrelevant to plaintiff's claim
· State tax has to be consistent with applicable federal law. But this is irrelevant to plaintiff's claim too
· Gunn v. Minton
· Facts
· 1st case (related)- patent infringement suit brought by Minton against NASDAQ in federal court. NASDAQ brings up on sale bar. Enters for defendant. Minton says but experimental use. Trial court says too late. Court of appeals says too late and not good enough. That case is over and done. Nothing Minton can do to get his patent gone- its invalid, final judgment, end of case.
· Minton's response is to bring malpractice suit against his lawyer Gunn in Texas state court. Suing lawyer for malpractice is state law claim filed in state court. Minton loses because experimental use would not have saved his case. On appeal he raises exclusivity of patent law claims and says it should have been raised in federal court. Ct of appeals says no. Texas S.Ct reversed. Then US S.Ct. looks at it.
· 1338 is basically like 1331- could Minton have filed this suit in federal court in the first place?
· Holding
· Creation test not met- malpractice not created by federal law. It is a state-based claim. So don't pass the creation test. If and only if we don't pass creation test then examine Smith test/essential federal ingredient test. (if pass creation test, don’t need to look at smith test and as far as smj goes, we're done and can move on to next issue).
· Essential federal ingredient test- premise is that created by state law.
· Federal jurisdiction over a state law claim will lie if a federal issue is
· (1) necessarily raised- in order to prevail on claim, plaintiff must have to establish some element of federal law. There is an essential federal issue embedded/essential to a state law claim. Basically Smith case.
· (2) actually disputed- makes no sense because you're looking at it from the plaintiff's perspective from complaint. Conceptually, would it be disputed? Basically, is it an actual issue in this case? Not collateral or abstract but actually there and of issue (like proximate cause)
· (3) substantial- must be of importance to federal system as a whole, not important to the plaintiff. This is a policy-based substantially of having federal forum to adjudicate the issue
· (4) capable of resolution in federal court without disrupting the federal-state balance approved by Congress- closely related to 3rd one. Would allowing the exercise of federal jxd in a generic sense that we're doing here open the flood gates of state tort cases in the federal courts? Would it federalize state tort/K law? If it would, then don't take it.
· Here,
· (1) met- necessary because he would have had to show that he would have prevailed in patent law claim. Hypo patent law case must be decided to know if lawyer engaged in malpractice.
· (2) met- have record of what was disputed. Motion wasn't filed earlier on
· (3) not met- no matter how malpractice claim resolved, federal courts would just ignore it. Won't disrupt federal patent system. No precedential value. If this does come up again we can address it at some point. But doesn't make sense because don't federal courts have more interest in patent law issues vs. state courts that don't really deal with patent issues? Patent needs a federal law system and patent law malpractice should be seen in federal courts no?? Exclusivity and complexity of patent might suggest that it should be in federal system. Basically, substantiality element is vague and you should be able to argue both sides of it.
· (4) Federal courts think that if we allow this type of case then going to federalize this entire body of state law. If there is something about the nature of the case where it seems like it may become federal issue moving forward then won't take it. Policy issue?
· SMJ not met. Unusual case that satisfies Smith/Grable
· Diversity Jurisdiction
· Diversity cases are 1) controversies between citizens of different states, and 2) controversies between a citizen of a state and a citizen or subject of a foreign country. 3) controversies between citizens of different States and in which citizens of a foreign state are additional parties. 
· Constitutional component- Article III, Section 2
· Gives Congress the power to grant federal courts with diversity jurisdiction, for suits between citizens of different states or between citizens of a state and citizens of a foreign country
· Allows for minimal diversity where any one plaintiff must be different from any one of the defendants
· Determined when the case is filed or when it is removed from federal court
· Statutory component- 28 USC 1332 Statute granting federal courts with diversity jurisdiction, but narrower interpretation
· (a): Requires that there is complete diversity such that no plaintiff US citizen can be from the same state as any defendant based on domicile
· Whenever a person relocates, there is a presumption of continuing domicile that can only be defeated to establish a new domicile if the person demonstrates both residence in a new state and an intention to remain in that state indefinitely
· Courts look at various factors including residence, exercise of political rights, ownership of property, employment, and social ties.
· A US citizen who is not domiciled in the US is not a citizen of any state within the meaning of this statute and therefore cannot sue in a federal court on the basis of diversity
· Establish state citizenship by yourself and your desire to reside in the state indefinitely. Whether I am or am not a citizen of a state is proven using the Bank One factors and plaintiff has burden of proof 
· Physically present there, all belongings there
· Purchased home
· Bank account
· Driver’s license
· Register to vote
· Joined church, club, organization, community group
· (c)(1): Citizenship of artificial entities
· Corporations are citizens of the state where they are incorporated and where their principal place of business is (usually where the corporate headquarters are, also called the nerve center)
· Unincorporated entities are citizens of every state or foreign state of which any member is a citizen (for diversity purposes)
· Government entity is citizen of subdivision of state where it operates
· (b) Amount in controversy requirement:
· The amount in controversy must exceed the statutory minimum of $75k exclusive of interests and costs (doesn’t typically include attorney’s fees unless there is a specific part of the contract providing for this, which would be atypical)
· In determining if the amount in controversy is enough, courts only look at the plaintiff’s claim when the complaint is filed and see if it meets the amount required if the plaintiff got everything he is claiming
· Person invoking court’s jurisdiction has burden of proving amount (typically P unless removed to federal court then D)
· A subsequent event that takes place after the complaint is filed to reduce the amount in controversy will never divest the court of jurisdiction
· A subsequent revelation that the amount in controversy at the time of the complaint was actually not sufficient will affect the court’s jurisdiction only if that revelation establishes the plaintiff’s lack of good faith
· Good faith element:
· The plaintiff must have alleged the amount in good faith
· Subjective component: the plaintiff actually knew or believed
· Objective component: what a reasonable person would have known
· There may be circumstances where it is legally certain the plaintiff cannot recover the minimum, but where she can still establish good faith in alleging the matter in controversy
· Basically, amount of controversy alleged by plaintiff will be upheld so long as in good faith. If any event or revelation reveals bad faith then will divest court of smj. 
· Subsequent event is something that reduces/increases after claim filed. 
· Subsequent revelation is something that refers back to day 1 when claim filed but its not enough to just examine what happened on day 1 because you need to show bad faith that knew or should have known that amount was insufficient.
· To oust, they must prove to a “legal certainty” that on the date the case was filed the amount did not exceed the statutory minimum. 
· Legal certainty is a method through which to determine an absence of good faith.
· Absence of Good Faith. The mere fact that the amount never exceeded that statutory minimum is not enough, it is still required, but it also required that they prove the absence of good faith. 
· Aggregation of claims
· Traditional approach- add them all up
· Single P with multiple causes of action that aren't related v. single D 
· You can add up all the causes of action even if they aren't related and if they add up to more than 75k then satisfy amount in controversy.
· Single P v. multiple D
· Must satisfy amount in controversy for each D
· Ex) If 3 D and each D is liable for 30k then can't add it up for total 90k. Each claim against each D must be satisfied independently. Not allowed to aggregate claims against multiple D, only for 1 D. 
· Multiple P v. single D 
· Each plaintiff has to satisfy amount in controversy against D
· Ex) 3 P v. 1 D.. under traditional approach, can't aggregate and must satisfy for each
· 2 exceptions but not really exceptions because joint responsibility for one claim or one violation
· Ex) 2 P and own home together and burned down and have claim against neighbor whose bbq caused 80k in damage. Both have 80k claim because they jointly own property. They can join together and sue together for 80k. As a couple they jointly own the claim which is for 80k. Not really aggregated even though can think of it as each person gets 40k but that’s not really how it is, the claim is for 80k and it just so happens that there are 2 owners so each gets 40k
· Ex) P sues multiple D who are jointly and severally liable. Each of those D is liable for full amount of damage suffered by P. P can only recover 80k but each of the D is liable for full 80k. Amount in controversy satisfied because one single claim.
· 3 approaches to computing amount in controversy for declaratory or injunctive relief
· Ex) steam stacks too high to fit under bridge. If bridge operator has to remove bridge will cost 80k. If steamship has to redo then has to pay 40k to remove steam stacks.
· 1. Plaintiff viewpoint- look from plaintiff's view point- how much does P stand to win
· Ex) since steam ship company brought suit, stands to gain 40k
· 2. Either viewpoint- how much does P stand to win and how much does D stand to lose and use whichever is greater!
· Most courts use either viewpoint method
· Ex) steam ship 40k and bridge operator 80k so will look at bridge operator
· 3. Party invoking viewpoint
· Collusive creation of diversity
· USC 1359 makes collusive transfer illegal- where use methods to make it seem like there is diversity even though true defendant is not diverse
· Rodriguez v. Senor Frog’s
· Facts
· Rod was driving on highway and pulled over. Carlos ran into her in car belonging to Senor Frog's. she brought suit against him- suing employer for what employee did. 
· Nature of her claim- tort (negligence). Tort claims are typically matters of state law. 
· 9 mo after the accident, she moved to CA and hires CA lawyer and files lawsuit in federal court in PR. 
· SF files motion to dismiss after she presents her case. SF allowed to do that because you can challenge jurisdiction at any point in the case. Likely she presented a solid case and things look bad for SF so they filed motion to dismiss smj. SF is saying as of the date of filing this case, she was not a citizen of CA. 
· Holding
· So if we were to do 1331, case likely does not arise under federal law because the case is not created by federal law and she doesn't have to deal with federal law to prove her claim.
· Puerto Rico is treated as state for purposes of jurisdiction. On the day of the accident, she was citizen of Puerto Rico. She was born and raised there and she left after the accident. Senor Frog's is also citizen of PR- at least this franchise is. Under those circumstances where both are from PR, can't sue in PR because lacking diversity and federal question.
· But citizenship is measured from the date case is filed or the date the case is moved to federal court. Not important that she was a citizen of PR at the time of the accident because she was citizen of CA. After SF files the motion, she has the burden of proving smj because she filed the case and she invoked the court's jx. The party who invoked the court's jx has the burden of proving jx. She has special burden because she needs to prove her domicile since she changed it since the accident.
· Bank One factors can be used to show evidence of domicile. Don't need to prove all of them but the more you can prove the stronger your case of domicile is. No rule that you need to have the best evidence. 
· She shows that she and her bf moved with all of their belongings and brought all of their things so she was physically present. She had CA bank acct and got CA drivers license. She didn't register to vote in CA- the fact that she wasn't registered to vote anywhere was neutral but if she had been registered to vote and actually voted in PR then it would have weighed very heavily against her. Church is a sign that you have entered into the community and joined it. Or any club/organization that shows you have joined the community helps show domicile. Intent to remain there indefinitely is important part of domicile. 
· After she files the case, she does things like have her child there, got cell phone, took classes. It really matters what happened at the time you filed. But what you do after is not directly relevant but indirectly relevant in showing her earnestness- nothing she did after she filed shows that she was not a citizen of CA. Sheds light on her intent to remain there indefinitely.
· Ct of Appeals saying didn't get district ct didn't get it wrong (which is diff from saying they got it right). The standard ct of appeals applied was abuse of discretion. District ct is in better position to assess facts than ct of appeals. Came to reasonable conclusion after interpreting and applying factors and wasn't clearly erroneous which is good enough so going to rely on judgement of district ct.
· Coventry Sewage Associations v. Dworkin Realty Co.
· Facts 
· Coventry = plaintiff; Stop & Shop = defendant
· K to operate sewage line and servicing. Paid service fee to use sewer based on water usage which was determined by invoices from Kent County Water Authority
· P raised fee and for a few months, D stopped paying. They didn't pay increase and total amount is 74k
· The last bill said they used a lot of water and was very high and that amount boosted to over 50k (which was the limit at the time)
· D sent employee to property that said there was misreading of water meters which added extra 0. with corrected invoice from KCWA, claim amount dropped to 19k. D paid undisputed 10k and eventually paid remaining 9k. It doesn't matter that they paid all 19k because it was a subsequent event which doesn't affect amount in controversy at time suit filed
· D asks P to drop suit since paid everything but P says no and then D files to dismiss under 12b1 for lack of smj
· Holding
· Theoretically, subsequent event reducing amount in controversy does not affect court's jxdn because measure jxdn from when claim filed (but subsequent revelation does divest court of jxdn). However, argument that they didn't act in good faith- no objective person in P's position would think there was a 52k one month water bill based on past bills. Should have been a signal to them. Court doesn't discuss this at all but they should have!
· Ct drew distinction between subsequent events and subsequent revelations. Since P reasonably relied on 3rd party, KCWA, and invoice material was sent to them by D, P acted in good faith. Not P's fault, not their employee who miscalculated, and it wasn't their fault. 
· Subsequent revelation is a special type of event that reveals that some additional, extraneous facts that show that at time case filed the amount in controversy was not satisfied. For Ides, what has to be revealed is that they acted in bad faith- under the circumstances, not acting in bad faith.
· Court is looking at standard of good faith even though to a legal certainty, P couldn’t recover 74k in this case once facts established. Therefore jxdn established.
· Ide's big problem with this case is distinction between subsequent event- does not divest court of jxdn while subsequent revelation- does divest court of jxdn. And court calls this an event because they don't want to divest court of jxdn which its not!! It’s a subsequent revelation but it doesn't reveal bad faith!! Ides thinks need to focus on whether subsequent event/revelation reveals good or bad faith.
· Basically, amount of controversy alleged by plaintiff will be upheld so long as in good faith. If any event or revelation reveals bad faith then will divest court of smj. 
· Event is something that reduces/increases after claim filed. 
· Revelation is something that refers back to day 1 when claim filed but its not enough to just examine what happened on day 1 because you need to show bad faith that knew or should have known that amount was insufficient.
[bookmark: _6bob9xpzqth0]Supplemental Jurisdiction
· Supplemental jurisdiction is the authority of a federal court to hear claims over which the court does not otherwise have independent jurisdiction if the claim is factually related to another claim over which the court does have independent jurisdiction. 
· Promotes efficiency and fairness because the cases will use similar evidence, hear similar testimony, etc. (due process evaluation)
· Supplemental jurisdiction is a dependent basis for jurisdiction which must be connected to either a federal question case (1331) or a diversity case (1332) which are both independent bases for jurisdiction
· Previously referred to as pendent or ancillary jurisdiction- related to joinder of parties and claims
· Framework
· Step 1
· ID factual narrative
· ID operative tacts
· ID rights of actions
· Step 2
· Is there an independent basis of jurisdiction over any right of action? Aka does any claim satisfy 1331 or 1332?
· Step 3
· Is there a federal rule that allows joinder of claims or parties?
· Rule 18 allows a plaintiff to file all of his claims, related or unrelated. Allows for liberal joinder of claims
· Rule 13 allows a defendant to file any counterclaim against the plaintiff, related or unrelated
· Step 4
· Do the additional claims satisfy an independent basis of jurisdiction (1331 or 1332)? 
· Step 5
· If the additional claims don’t satisfy 1331 or 1332, then consider supplemental jurisdiction (1367).
· 28 USC 1367 Supplemental Jurisdiction Statute
· a. Power (Gibbs)
· “In any civil action of which the district courts have original jurisdiction (1331, or 1332), the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction (common nucleus of operative facts, such that it makes sense and one would expect them to be brought together.) that they form part of the same case or controversy under Article III of the United States Constitution”
· Gives the court the power to hear a claim they don’t have jurisdiction over if it is factually related to the claim over which is has original jurisdiction
· Also comes from Article III Section 2 of the Constitution
· There must be a 1331 or 1332 claim that has a relationship with the state claim so related that they “look as one case” because of they have a common nucleus of operative facts which would mean it makes sense to bring the claims together as “one constitutional case”
· The federal claim must have substance, but the plaintiff does not have to prevail on the claim
· Ex. United Mine Workers v. Gibbs: the court dismissed the federal question claim so only the state law claim remained, but at the time of the complaint there was a non-frivolous federal claim with a common nucleus of operative fact as all claims came from the same ‘story’ so there was an independent basis for jurisdiction and supplemental jurisdiction
· Evaluation of whether the court has this power is based on evaluation upon the plaintiff’s complaint
· c. Discretion (Gibbs)
· The statute gives the court the power to hear the state claim, but they do not have to hear it
· Court looks at fairness and efficiency to determine if they should exercise this power
· Look at if federal claims are dismissed before trial, then should be dismissed
· Look at if the federal claim is substantial and important, or if it’s more about the state claims
· Look at if the claim raises a novel or complex issue of state law
· Look at the potential of confusing the jury, but this can usually be remedied with a special verdict
· Although courts decide if they have the power to hear the claim at the beginning of the case, they can choose to use their discretion not to hear the claim at any time during the case
· b. Potential for evasion (Kroger)
· Bars supplemental jurisdiction in certain circumstances when a federal court’s jurisdiction is based on 1332 (the diversity statute)
· Even if a federal court has 1332 jurisdiction over a claim, the court must evaluate if there is a potential for the plaintiff to evade the complete diversity requirement by way of the supplemental claim, and if so the federal court does not have the power to hear the supplemental claim
· Ex. Owen v. Kroger: the defendant impleaded a third party defendant and the plaintiff asserted a (supplemental) claim against that third party defendant who was later discovered to be from the same state as the defendant, the court saw this as a way to get around diversity by suing someone with the anticipation they will implead a non-diverse defendant, even though that was not the plaintiff’s intention here
· Narrows 1332 to be more demanding of complete diversity such that third party defendants also have to have completely diverse, when the original doctrine only applied to initial defendants, not third party defendants
· This makes exercising 1332 more difficult and narrows the scope of the plaintiff’s options under 1332
· d. for state claim dismissed for lack supplemental jurisdiction, allows the party 30 days after dismissal to re-file without punishment for SOL which may have already passed
· UMW v. Gibbs
· Facts
· P- Gibbs, hired to be superintendent of mine that eventually never opened in TN
· D- United Mine Workers- union (unincorporated association)
· Filed in TN fed ct
· Story- Grundy mining co shut down mine and announced reopening mine but with diff union (company run union). UMW threats, violence, picket lines. Affects Gibbs because he was supervisor of mine. He had K that would allow him to haul waste from mines. Mine doesn't open so his K and his job are undermined
· Rights of action from narrative
· Labor management relations act- makes it unlawful to engage in secondary boycott (federal)
· Secondary boycott- when you boycott someone else because of something else. Like if I don't like beyond meat but I protest/strike at whole foods for selling beyond meat. I'm boycotting whole foods which is secondary, not the party I'm upset at which is beyond meat
· Interfered w K of employment (state)
· Interfered w haulage K (state)
· Holding
· Ind basis of jx over claim?
· Federal right creates right of action with independent jxdn from federal act for injury from secondary boycott
· Rule that allows for additional claims?
· Rule 18 of frcp allows for person asserting a claim allows for joinder of as many claims as they want against other party. Like permission slips for claims and parties that you can bring in. but then need to see if have jxdn over those additional claims because rule 18 doesn't do that for you.
· Ind. basis of jx over additional claims? Or supp jx?
· Don't meet 1331- state law claims so no arising under federal jxdn
· Don’t meet 1332- no diversity because UMW is unincorporated so if there is any member that lives in TN then jxdn there
· So has to be supplemental- just need common nucleus of operative facts such that it would be efficient and fair (due process!) to bring them together- some factual overlap between federal claim and state claim. Does’t have to be identical but all come from same basic story.
· Here, the facts overlap such that standard is met (1367a- common nucleus of operative facts) which means court has POWER (because satisfied 1331) and DISCRETION to hear case.
· Dismissed fed issue post jury verdict because says not secondary boycott. 
· Should it have then dismissed state law claims? Did it abuse discretion? No. it would be inefficient if dismissed state law claims. It would be unfair to client. State law claims don't predominate and federal preemption issue in this case (not enough to give jxdn in itself). So ct had power to hear case because there was a federal question in this case but since dismissed can use discretion to hear case.
· Owen Equipment v. Kroger
· Facts
· James Kroger electrocuted by crane near power line
· Wife, citizen of Iowa, files wrongful death against Omaha Power District (District) in US DC in Nebraska. Their negligence led to her husband's death
· District files Rule 14 impleader to bring Owen in and make Owen a third-party D
· Joinder device that allows someone against whom a claim has been asserted (usually D) to bring third party into case for purposes of indemnity- District is saying if we are liable to Kroger then Owen has to pay part or all of our losses/damages. Indemnity is because jointly liable or part of K that company that says they're liable.
· Third-party defendant is NOT a defendant within the meaning of diversity statute
· Owen appears to be Nebraska but turns out to be citizen of Iowa
· Kroger (plaintiff) sues District (defendant)
· If Kroger never filed anything against Owen, the fact that they are citizens of the same state wouldn't mean anything. If the case were Kroger v. District and District impleads Owen and District is not diverse from Owen because they're both from Nebraska and not diverse from Kroger because they're both from Iowa, it’s fine. No diversity issue if Kroger did not file claim against Owen.
· Assuming Kroger did not file claim against Owen (no diversity issue)
· Claim and ind basis of jx
· Kroger electrocuted working on crane near power line operated by District, crane operated by Owen. Wrongful death right of action- state law claim and no federal ingredient 
· So need independent basis of jurisdiction- here, diversity. Kroger is citizen of Iowa and District from Nebraska. Assuming amount in controversy satisfied but court doesn’t discuss.
· But there's an additional party and claim. We need a federal rule that would allow for joinder. 
· Rule 14 specifically allows for this type of claim to be filed by a person who is a defendant on a claim (or could be a counterclaim). 
· So rule allows for joinder but doesn’t extend court's jurisdiction so need to determine if have jurisdiction over that Rule 14 claim. 
· Is it a federal law question? No. It's an indemnity issue which is a state law claim so no 1331. 
· Can use 1332? No because District and Owen are not diverse from each other. 
· So no independent basis of jurisdiction over that claim, need to look at supplemental jurisdiction. Does the claim arise from common nucleus of operative facts? Yes- virtually based on same facts- significant factual overlap. 
· So Court has power to hear it. Given efficiency and fairness that would be incurred by taking claim, court should exercise jurisdiction. The fact that Owen and Kroger are from the same state doesn't matter because Owen is not a defendant!
· BUT issue here is federal Rule 14a3- gives a plaintiff to file any factually related claims she has against the third party defendant. We're all here and if you have claims rising out of the same facts let's just address them all now. 
· So Kroger files claim against Owen, partially based on belief that Owen is solely a Nebraska corporation with principal place of business in Nebraska. They agreed that they were a Nebraska corporation but didn't bring up the fact they were also from Iowa until it looked like they were going to lose the case. 
· So then 1332 is not satisfied. So need to see if there is supplemental jurisdiction over Kroger's claims w Owen in this diversity case. This case is interpretation of scope of 1332 (Gibbs was 1331 which was broad). Court is assuming that Congress intending to limit 1332 jurisdiction under certain circumstances. 
· Steps for supplemental jurisdiction under 1332
· Common nucleus of operative facts? Same as for 1331
· BUT there's a worry here that isn't an issue for 1331 which is complete diversity rule. Court is not saying that Kroger's claim violates complete diversity rule because Owen is not a defendant but allowing her to use this joinder device might invite plaintiffs to evade complete diversity rule. 
· Someone in Kroger's position- There are 2 defendants and I would like to be in federal court but I'm not diverse from of them. So if I sue defendant 1 they'll implead defendant 2 and then I can sue. Court worried about that - "Kroger evasion".
· So 1332 has extra baggage that 1331 doesn't have. Court says Congress would not want us to have jurisdiction under joinders that could potentially evade complete diversity rule. So under those circumstances, supplemental jurisdiction under context of diversity has another requirement- common nucleus of operative fact and the particular joinder device used under the circumstances cannot invite evasions of the complete diversity principle. 
· Court isn't saying that Kroger is doing it, just worried that other people might try to evade. So there's a middle step between power and discretion which is the part with the joinder and evasion.
· This principle should not be applied to District's claim against Owen because District was dragged into federal court by Kroger. So this principle is focused on plaintiffs only because they're the ones that chose to be in federal court. Is plaintiff using joinder device to evade complete diversity rule?
[bookmark: _9ueej1mq4ws7]Removal Jurisdiction
· Removal is moving a case from a state court to federal court when the case could have been filed in federal court. 
· A version of original jurisdiction that only a defendant can employ. 
· The power of the court to hear a case that the P filed in state court but could have been filed in federal court because the federal court has SMJ or Supplemental Jdx.
· 28 USC 1441 General Removal Statute
· (a): how to remove - note if it is removable the court must hear the case
· Applies to federal question and diversity cases
· You can remove if the federal court would have had original jurisdiction- satisfied if all of the rights of action have independent basis of jurisdiction (1331 or 1332) or fall within the court’s supplemental jurisdiction (1367)
· Only defendants can remove
· The case must be removed to the district embracing the state court (ex. LA state court to LA federal district court)
· Proper removal makes venue automatically proper in the court to which the case has been removed
· (b): applies to diversity cases only, sets another limitation on diversity removal
· Only applies if there is a part of the case that was removable based on 1332 diversity!!
· Does defendants: disregard citizenship of Doe defendants in diversity analysis since they are unascertained
· Forum state rule: you cannot remove the case (even if diversity is satisfied such that the federal court had original jurisdiction per 1332) if any defendant is a citizen of the forum state 
· Ex. One defendant is from CA and the plaintiff picked a CA state court, cannot remove
· Reasoning is that the purpose of diversity requirements is to prevent bias against the plaintiff, but since the plaintiff brought the case where the defendant is at home they aren’t concerned about bias
· If b limitation applies then the whole case cannot be removed
· (c): applies to federal question cases only, never use if you can use (a) for removal
· Applies when there are multiple claims, at least one of which the court has federal question jurisdiction over and another that is a pure state court claim which the court does not have supplemental jurisdiction over. Thus, (a) cannot apply because the entire case could not have been filed in the federal court. 
· Basically can only use if you have a claim that satisfied 1331 and it is joined with a completely unrelated state law claim that is itself not removable 
· In such a case, the court must remove the entire case, then must sever and remand the state claim
· Not discretionary, mandatory. The court must hear the federal question claim and remand the state law claim (this is not inefficient because the two claims do not share a common nucleus of operative facts)
· Only the defendants to the federal claim must consent for removal
· 28 USC 1446 Procedure for Removal
· (a): Notice of removal
· The defendant must file a notice of removal in the district court
· (b1): Notice Requirements
· Notice must be filed within 30 days of service of the complaint
· Notice must state the basis for removal
· Notice copy must be given to the state court and a notice given to the plaintiff
· (b2a): Rule of Unanimity
· Only applies if removing under 1441a
· All the defendants must consent and join in agreement to removal, but only one defendant’s attorney has to sign the notice
· Ex. Ettlin v. Harris: the court improperly removed because not all defendants consented to removal
· (b3): Exception for diversity jurisdiction cases:
· If the case later becomes removable, you have 30 days from an amendment complaint to remove
· (c): Exception for diversity jurisdiction cases:
· If the case did not look removable but then something later makes it removable, you have 30 days from that time, with the max being one year from commencement of the action unless the plaintiff concealed jurisdiction in bad faith (ex. Concealment of the amount in controversy)
· If the amount in controversy is not indicated on the complaint for whatever reason, the defendant can assess or indicate the amount in the notice of removal to determine that it satisfies the amount in controversy requirement as proving by a preponderance of the evidence
· Doesn’t waive personal jurisdiction objection- so if you file notice of removal and the case is removed to federal court, can still contest the federal court’s personal jurisdiction because you haven’t waived it just by filing a notice of removal
· 28 USC 1447 Procedure Following Removal
· (a) and (b) give the district court the power over the removed case
· (c): a motion to remand the case back to state court must be made within 30 days of the filing of the notice of removal (unless remanded for lack of subject matter jurisdiction, this can be done at any time). The case will be remanded for procedural defect or lack of subject matter jurisdiction
· (d): cannot appeal a remand for lack of subject matter jurisdiction or procedural defect (does not apply to discretionary remands- so if a case is properly removed under 1331 and 1367 and the court exercises discretion in 1367c and remands to state court, those state law claims are appealable)
· Etlin v. Harris
· Facts
· Occupy LA- Etlin was there and police did things he thought was wrong, they scared him, he wandered the streets for hours until he felt he could get to his car
· Filed a lawsuit with a variety of state and federal rights of actions all based on action taken by LAPD and reaction to LAPD activities by a number of state and local gov officials
· Serves Harris, Judge Levine, 4 County supervisors, Chris Ryan Legal. 4 other judges he sues but no evidence if he served them
· 4 county supervisors file notice of removal and no showing that any other D consented to removal
· Etlin files motion to remand - challenging removal on a couple of grounds, primary focus is on the fact that not all the D joined or consented to the petition for removal which is required by 1441a
· D come back and say that we didn't remove under 1441a, we removed under 1441c. Obvious defect in that argument is that they cited a bunch of law that was no longer valid because the statute was amended. And revised statute says can only use 1441c when state law claims don't have ind basis of jx and don't come within court's supp jx
· Holding
· Here, can't use 1441c because all the claims have common nucleus of operative fact because all based on the same story- easy case for supp jx. 
· It's a 1441a case so all D have to join notice of removal or consent to it and they didn't!
· Improperly removed- either tried to remove it under the right statute and used wrong procedure by not joining all the D or tried to remove under the wrong statute and weren't entitled to more generous procedure there
[bookmark: _tkk9lw2upnxx]Class Action
· A joinder device that allows a represented class of similarly situated persons to sue –for reasons of fairness and efficiency because the class is so cohesive/numerous that separate suits would be impracticable
· Plaintiff class actions- plaintiff consists of named parties (representatives) and class (people who are not named parties to the lawsuits but may be bound by judgment) 
· Framework - Rule 23
· Questions to ask before doing Rule 23 analysis
· What is the claim? What are the potential rights of action? At some point, you may think that this case may be bigger and affect more people and therefore be a class action. Think about due process idea behind class action from Hansberry- is it more fair and efficient to do as a group and would case be resolved collectively? What remedies am I seeking and does a class action make sense to me? If yes, at least arguably if there is potential then start going through Rule 23. 
· Rule 23c1A- at an early practicable time after person sues or is sued as a class rep the court must determine by order whether to certify the action as a class action
· Class must be certified. So must file complaint purporting to be a class but won’t be a class action until judge approves. Must meet requirements of Rule 23a and fall into one of the three 23b categories
· Rule 23a- prerequisites (all 4 must be met)
· Numerosity
· Focus not on size of the class but whether class’s size makes joinder impracticable
· Factors for qualitative aspect of number
· Location- if spread out, representative lawsuit favored
· Nature/type of claim- if small claims that wouldn’t normally bring up by self
· Talk about number and why given that number you need class action
· Commonality
· Questions of law or fact common to the class
· Class members should have common interest that drives litigation 
· Hansberry- shared interest 
· Heightened standard under Walmart
· Common Q and common A that drives litigation 
· Also required that the class members suffered the “same injury,” not just that they have suffered a violation of the same law
· Example: Walmart v. Dukes (Pt I): The plaintiffs argued there was a common nucleus of operative facts b/c the women who applied to get a raise or promotion all didn’t get it b/c of their gender. The common nucleus comes from the discretionary policy in place, but focusing on this could create disparity of facts, so the plaintiffs focused on how the policy was problematic rather than on the policy itself. The common question is whether the discretionary policy was likely to lead to discriminatory corporate culture.
· Typicality
· Focuses on relationship between class and named plaintiffs and assuring that representative is a member of the class
· Claims/defenses of representative are typical of the class- arise from the same events or conduct giving rise to the class claims and be reasonably co-extensive w those claims 
· Look at the representative’s claims and compare to those of absent class members 
· Adequacy of representation
· Representative will fairly and adequately protect interests of the class
· Rep interests must not conflict w those of the class or have a relationship w counsel that favors interests of counsel over those of the class
· Rule 23b- types of class actions (need to satisfy 1)
· b1A (protecting defendants)
· Person opposing the class (defendant) wants class action to prevent multiple similar claims that could lead to different obligations- unfair to D if court gives incompatible standards
· No entitlement of notice and no right to opt out of class 
· b1B (protection plaintiffs)
· Class action favored when potential harm to individuals who are not in the case who would be harmed by the case (required parties)
· Focus on plaintiffs- if there are a lot of people who would potentially be members of the class so if proceed individually those people would be harmed
· Typically triggered when a group of people challenging seniority system where rights of plaintiffs affect everyone so you don’t want to miss them
· Also triggered when limited fund that may be exhausted before other people interested can file suit so in order to be fair you need to include them
· No right to opt out
· b2 (injunction)
· Use this type when seeking injunction or declaratory relief from the court 
· Declaratory relief- non-coercive relief declaring rights and obligations as they arise in the lawsuit
· Injunctive relief order by court to mandate/prohibit party from doing something
· Typical class action cases- education, civil rights, environmental  
· Example: Walmart v. Duke (Pt II): Plaintiffs sought backpay, which is monetary damages. The entitlement to backpay depends on the facts of whether they were discriminated against and how long ago, so you would need individual determination and thus they are not incidental monetary damages. Thus, not entitled to certification under (b)(2)
· b3 (damages)
· Use when there are individualized interests aka seeking damages or money from the other party
· Must meet predominance and superiority standards
· Predominance- questions of law or fact common to class members predominate over questions affecting only individuals
· Superiority- class action is superior to other methods for fairly and efficiently adjudicating the controversy
· Typically arises when common question addresses everything except damages. If everyone’s damages are different and the method of assessing damages is highly individualized then there would be a predominance problem and no class action (damage claims overwhelm common question)
· Factors to consider
· How many suits have been filed already?
· Is it important that everyone have a full-blown trial?
· Have opt out right because by being a member of the class they may be losing their right to pursue individually where it may be more to their benefit. So due process concern- unfair to you if you would not be gettin the fair and efficient trial you deserve because your individualized claim may have different interest (Matthews idea here- you get your own opportunity for a hearing, etc)
· c2 - notice
· For b1 and b2 classes, court may direct appropriate notice to class but at court’s discretion
· For b3 classes, court must direct to class members the best notice that is practicable under the circumstances per the Mullane standard
· Hansberry v. Lee
· Facts
· Racially restricted covenant- agreement that restricts people of a certain race from owning or leasing property in that area. The covenant attaches to the land so if you buy the land you buy the covenant
· During the civil rights movement 
· Broad issue- how to deal w due process (notice and opportunity to be heard by neutral magistrate) in anomaly of class action
· Burke v. Kleinman
· Case inside of Hansberry case that dealt w the enforceability of the covenant in question in Hansberry
· Plaintiffs- suing in representative capacity. Landowners who wanted to enforce covenant
· Defendant- someone who leased land to African American
· Holding- covenant enforceable
· Reasoning- plaintiff entered stipulation w defendant that said 95% of frontage had signed the covenant even though they knew that wasn’t true. D threw the fight and it was a fraudulent lawsuit brought on to make the covenant enforceable. 
· Issue- is seller of the property in the same class and bound by the previous decision in Burke?
· Holding	
· In class action, due process standards of notice and opportunity to be heard not applicable because you won’t have them. Instead, adequate representation satisfies/substitutes due process standard. Adequate representation = interest of representative and interest of people in class must have common interest
· In terms of due process, a class action can proceed if and only if the main representative has a shared interest with the members of the class. 
· Reasoning
· Like in Mullane where beneficiaries getting notice by mail was adequate because there would be enough people to voice interest so due process met since those other people could technically voice their concern through the majority. Basically if adequate representation then substitute for due process rights of notice and right to be heard because if they are adequate rep, then they will represent my interests in court
· Walmart v. Dukes
· Facts
· Employees file suit against Walmart alleging corporate culture and disparities in compensation and promotion
· Plaintiffs seeking
· Certification of class under b2 (seeking injunction) but also at the end of the motion say could be b3
· Appointment of lawyers as counsel for the class
· Opportunity to opt out of punitive damages (discretionary opt out)
· So want 2 classes- b2 punitive damages class and also b2 injunctive relief
· Also want back pay 
· Typically can only appeal after final ruling but w class actions, under Rule 23f, can appeal an order granting/denying class action certification. Walmart appeals 
· Assuming 23a met, b2 classification. Class wanted injunctive relief (require Walmart to come up w more closely monitored system) and backpay. 
· Holding
· 23a not met because commonality not met. So class not certified
· Numerosity- quantitative because a lot of people but also qualitative because geographically dispersed, small claims against a big company so likely that individuals would not sue on their own. 3 named plaintiffs and approx 1.5 million people in class
· Typicality- not satisfied. Some of the named plaintiffs have compensation or promotion or both problem so that they’re representative of the class. Theory of the case is that Walmart’s centrally controlled personnel system systematically disadvantages women employees in compensation and promotion decisions
· Commonality- common issue for the class is components of the system (male dominated, discretion in promotion, etc)
· Scalia says need common question and common answer that drives the litigation. which means you’re injured in the same way and the suit will resolve the problem in the same way for everyone
· Scalia says common question that drives litigation is: Why was I disfavored? Which means that there can’t be 1 answer and therefore no commonality
· Scalia also address merit- says that class required to prove their basic contention that Walmart discriminates against women. He oversteps boundary because previously, only said you can’t take on any frivolous claims. Ides thinks shouldn’t have to prove, just show that it is valid. Basically says you need to prove there is a common answer.
· b2 class- not valid because wanted back pay which is individualized damages because people worked in different positions for varying amounts of time. If just seeking injunction and 23a met then likely would be valid class. Under b2, can have monetary damages if incidental damages- damages that affect the class as a whole equally or easily reducible to a mathematical formula 
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