12(b)(1) – subject matter jurisdiction (at any time)

· (2)-(5) must be in responsive pleading or its waived
12(b)(2) – personal jurisdiction
12(b)(3) – improper venue
12(b)(4) – insufficient process
12(b)(5) – insufficient service

· (6)-(7) can be through trial
12(b)(6) – failure to state a claim
12(b)(7) – failure to join required party under rule (19)

1. Due Process
a. 5th Amendment, 14th Amendment, FRCP 1
b. Before actual/potential deprivation of life, liberty, or property, person owed procedure that is fair, provides notice, and (at some point) a hearing
i. Notice
1. Reasonably certain to inform under the circumstances
2. Reasonable time for response
3. Can’t be worse than customary alternative if not reasonably certain
ii. Hearing
1. Private interest
2. Risk of error, efficacy of alternative
3. Public interest
2. Pleadings
a. Claim, allegation
b. Fact pleading vs notice pleading
c. FRCP 8(a)(2) – short and plain statement of the claim
d. Iqbal pleading
i. Identify elements of the right of action
ii. Remove conclusory allegation from claim
iii. See whether remaining allegation give rise to plausible claim given presumption of truth
1. Plausibility – enough factual material that a judge could draw reasonable inference of liability
3. Service of Process
a. Due Process notice requirements
b. FRCP 4
i. 4(m) – must effect service 90 days after filing complaint
ii. 12(b)(5) – insufficient process, summons
iii. 12(b)(4) – improper service
iv. 4(e) – serving individuals
1. Law of state of district court or where service is made
2. Personal delivery
3. Leave at dwelling w/ resident of suitable age and discretion
4. Delivery to appointed agent
v. 4(h) – serving corporations
1. Law of state of district court or where service is made
2. Delivery to officer, managing agent, appointee
a. Rule of interpretation – title not important
c. Waivers
i. Plaintiff sends waiver request with summons and complaint
ii. Defendant has 30 days to return it
iii. Failure to waive means defendant incurs cost of formal service
4. Personal Jurisdiction
a. Power of court to render a judgment that is binding on the defendant
b. 12(b)(2) – dismiss for lack of PJ
c. 60(b)(4) – set aside default judgment b/c void
d. Must comply with rule
i. Long-arm statue (tailored, due process)
ii. FRCP 4(k) – federal court utilizes long-arm statute in state where it sits
e. Must comply with Due Process
i. Traditional bases
1. Domicile (no corps)
2. Consent/waiver/forum selection
3. Appointed agent in forum
4. Transient/tag (no corps)
5. In rem
ii. Minimum contacts test
1. Relatedness
a. Specific jurisdiction – claim arises out of or relates to defendant’s connection/conduct w/ forum
i. Focus on relationship between defendant, forum, and litigation
1. Limited but continuous relationship to forum, related to claim
2. Continuous and systematic relationship to forum, related to claim
3. Purposeful direction/availment
4. Effects test
a. Intentional tort aimed at the forum state, knew harm would be felt in forum
ii. Arises out of vs. relates to
b. General jurisdiction – defendant at home, claim can be unrelated
i. Individual’s domicile, corp’s principal place of business or state of incorporation
1. PPB – where officers of corp make decisions
ii. Sometimes corp has continuous and pervasive activity to render it at home
1. Proportionality test – corp’s activity in forum compared to overall activity
2. Reasonableness
a. Reasonableness is assumed if general jurisdiction
b. If relatedness and long-arm, presumption of reasonableness 
i. Can be disproved by compelling case of constitutional magnitude
c. Plaintiff interest, defendant interest, forum interest, judicial interest
5. Subject Matter Jurisdiction
a. Federal question
i. Article III – federal ingredient
ii. USC 1331 – creation test or essential federal ingredient
1. Grable test
a. Necessarily raised – claim turns on an issue of federal law
b. Actually disputed
c. Substantial to the federal system – will change future federal litigation
d. Doesn’t upset the state-federal balance
2. Well-pleaded complaint rule – determined from the complaint, not affirmative defenses
b. Diversity
i. Article III – doesn’t require complete diversity
ii. USC 1332 (determined at time of complaint)
1. AIC - $75k not including interest and costs
a. In subjective and objective good faith
b. Subsequent events don’t divest the court of jurisdiction
c. Subsequent revelations divest to the extent they show original amount wasn’t in good faith
2. Complete diversity – Strawbridge
a. Individuals – domicile
i. Proving domicile change (Bank One factors)
1. Civil and political rights
2. Bank accounts
3. Driver’s license, etc.
b. Corporations – state of incorporation or principal place of business
6. Supplemental Jurisdiction
a. Power
i. Federal question anchor claim + common nucleus
ii. Diversity anchor claim + common nucleus + lack of Kroger evasion (1367(b))
iii. 1367(b) joinder scenarios
1. Diversity anchor claim + claim by plaintiff against a party joined under rule 14, 19, 20, 24 + violation of complete diversity OR amount in controversy
b. Discretion
i. 1367(c) – Gibbs factors
1. Novel or complex issue of state law
2. State law claim substantially predominates
3. Early dismissal of anchor claim(s)
4. Exceptional circumstances relating to efficiency, comity, fairness, justice
7. Venue
a. USC 1391 – general venue statute
i. 1391(b) – venue proper is where
1. Judicial district where defendant resides, IF all defendants reside in the same state
a. 1391(c)(1) – individual resides at their domicile
b. 1391(c)(2) – corporation resides where subject to personal jurisdiction
c. 1391(d) – if corporation resides in state w/ multiple districts, whatever district it would be subject to personal jurisdiction if it were a separate state
2. District where substantial events giving rise to claim occurred
3. If neither (1) nor (2) exist anywhere in the US – any district defendant subject to personal jurisdiction
b. 1404(a) – venue transfer when original venue was proper
i. No transfer if alternative venue not clearly more convenient or if inconvenience shifted from one party to another
ii. Private factors
1. Access to evidence
2. Availability of process to compel witnesses
3. Cost of attendance for witnesses
4. Other practical problems
iii. Public factors
1. Court clog
2. Local interest
3. Familiarity of forum with applicable law
4. Unnecessary problems with application of foreign law
iv. Substantive law of the state follows with transfer to other venue
c. 1406(a) – venue transfer when original venue was improper
i. Dismiss or transfer to proper venue
1. If multiple proper venues, use 1404(a) factors
ii. No motion required
iii. If original venue clearly improper, dismiss
iv. Substantive law doesn’t follow with transfer under 1406(a)
8. Removal
a. USC 1441(a) – defendant can remove to federal court if action could have originally been filed in federal court
i. Removal proper to the federal district that embraces the state court where originally filed
ii. Proper removal means venue is proper
b. 1441(b)
i. If can be filed in federal court due to diversity, cannot remove if defendant is a citizen of forum state
c. 1441(c)
i. If case has a 1331 claim and a non-supplemental claim, entire case can be removed
ii. Once hits federal court, the non-jurisdictional claim is severed and remanded to state court
d. 1446
i. File notice of removal within 30 days of receipt of summons
ii. Unless removing based on 1441(c), all defendants must consent to removal + signature of at least one attorney on record
iii. Can remove based on amended complaint (30 days, max 1 year for diversity cases)
9. Forum Non Conveniens
a. Judge can decline jurisdiction if more convenient forum exists (usually abroad)
b. Available alternate forum – can be any remedy
c. Private and public factors from 1404(a) weigh heavily in favor of dismissal
i. Plaintiff not afforded deference if foreigner suing in US because of favorable laws
10. Joinder
a. General rule – every claim or party joined must comply with subject-matter jurisdiction, personal jurisdiction, and venue
b. FRCP 13 – governs counterclaims and crossclaims
i. Counterclaims – claim in response to a claim by an opposing party
1. Compulsory – claim is waived if not made while litigation is pending
a. Counterclaim arises from the same transaction/occurrence giving rise to opposing party’s claim
i. Leonard – logical relationship = same occurrence
1. Evidence likely to be substantially the same
b. Doesn’t require joining an additional party that the court cannot acquire jurisdiction over
c. Counterclaim must exist at the time of filing the answer
i. Exceptions to this if (a) and (b) are satisfied
1. Claim was already pending elsewhere before action was commenced
2. Opposing party’s claim did not establish personal jurisdiction over the pleader, and pleader did not assert any counterclaim
d. Leonard – default judgment is not an exception to raising a compulsory counterclaim – purpose is to prevent multiple litigation about the same occurrence
e. Compulsory counterclaim will automatically satisfy common nucleus 1367(a) test for supplemental jurisdiction
i. If counterclaim is permissive b/c not part of the same transaction, likely no supplemental jurisdiction
f. Hart – unfair debt collection not same transaction as validity of the underlying debt
i. Even if there was supplemental jurisdiction, court will decline to exercise it because of the chilling effect on unfair debt collection actions
g. Can file motion for leave to amend to include compulsory counterclaim if plaintiff consents or it wouldn’t prejudice plaintiff
h. Pace - a claim against a party not joined to the action is not a compulsory counterclaim
i. Compulsory joinder of parties only when requirements of FRCP 19 are satisfied
2. Permissive – claim not waived, can file at another time
ii. Cross-claims – FRCP 13(g)
1. Claim filed by a party against a co-party that arises out of the same transaction or occurrence as the original claim
2. Rainbow Management - a substantive cross-claim (not indemnity/contribution) makes the parties of the cross-claim opposing parties, so any claim re: the same transaction is a compulsory counterclaim and is waived if not raised
3. Cross-claims aren’t compulsory – 13(g) language – “a party MAY state as a cross-claim…”
c. FRCP 18 – governs joinder of claims
i. A party asserting a claim, crossclaim, counterclaim, or third-party claim may join as many independent or alternative claims as they want
ii. Can join claims even if one is contingent upon the other
d. FRCP 20 – the plaintiff can join other plaintiffs or other defendants
i. Assert a right jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences
ii. Any question of law or fact common to all plaintiffs/defendants will arise
iii. *May be used by the defendant in combination with FRCP 13(a) or 13(h)*
e. 1367(b) joinder scenarios
i. Elements
1. Anchor claim is a 1332 (diversity) claim
2. Claim by a plaintiff joined under FRCP 14, 19, 20, or, 24
3. Exercising jurisdiction would violate complete diversity requirement for all original plaintiffs and original defendants OR the amount in controversy requirement ($75k)
ii. If there is a single defendant, no joinder scenarios under 1367(b) are present
iii. If the defendant counterclaims and adds a party using FRCP 13(h) and 20, then pretend that defendant is the original plaintiff and see if joinder is proper under FRCP 19 or 20
iv. Exxon – parties joined under FRCP 23 (class action) are not a 1367(b) joinder scenario, so can exercise supplemental jurisdiction if one claim satisfies diversity requirement
v. Starkist – parties are joined under FRCP 20, but the joinder scenario contemplated by 1367(b) is claims against parties joined under FRCP 20, here there was only claims against the original single defendant
f. FRCP 13(h) governs joinder of a party to a crossclaim or counterclaim
i. Schoot – government counterclaimed, added Vorbau as a party
1. Joinder under FRCP 20 & 13(h) was proper because the claim arose out of the same occurrence (failure to pay taxes) and the parties shared a common question of law or fact
ii. Hartford – Quantum counterclaimed against Hartford and Property Insurers (third-party), Quantum and Property Insurers are not diverse 
1. Supplemental jurisdiction is proper because 1367(b) exceptions apply to claims made by plaintiffs, but Quantum is a defendant
g. FRCP 14 – governs joining a third party
i. 14(a) – defendant joins a third party
1. Based on contract or substantive law that the third party is secondarily liable to the defendant, but not based on liability to the plaintiff
2. A theory that another party is the proper defendant is not a basis for bringing in a third party
3. Even if proper, still within the court’s discretion to allow joinder of the third party
a. Factors
i. Prejudice to the plaintiff
ii. Complication of issues
iii. Trial delay
iv. Timing of the motion
4. Third party defendants claims
a. Must assert any defense against the third party plaintiff
b. Must assert any compulsory counterclaim against the third party plaintiff and may assert any permissive counterclaim against the third party plaintiff or any crossclaim against another third party defendant
c. May assert any defense against the plaintiff that the third party plaintiff may have
d. May assert any claim against the plaintiff arising out of the same transaction or occurrence as the plaintiff’s claim against the third party plaintiff
e. The plaintiff may assert any claim arising out of the same transaction or occurrence against the third party defendant, and the third party defendant must then assert any defense or compulsory counterclaim against the plaintiff, and may assert any permissive counterclaim or crossclaim
5. Supplemental jurisdiction for 14(a) – consider whether the plaintiff is attempting to evade jurisdictional requirements **OUTLINE THE TWO NOTES AFTER KROGER OPINION HERE**
a. Is this one of the joinder scenarios contemplated by 1367(b)?
i. Guaranteed Systems **FIGURE THIS OUT – court says 1367(b) means no impleading non-diverse party by plaintiff defending against a counterclaim made by defendant
1. This might not be the correct result because the joinder isn’t inconsistent with Kroger
h. FRCP 24 – governs intervention
i. Intervention of Right – court must permit the party to intervene if
1. Party has unconditional right to intervene by statute OR
2. Party claims an interest relating to the property or transaction at the subject of the litigation and disposing of the action without the party would impair or impede their ability to protect their interest, unless the existing parties adequately represent that interest
a. Timeliness – how long has it been since the party learned their interest was at stake (to avoid prejudicing original parties)
b. Interest in the action (jdx’s vary) and interest impaired if not joined (low bar – judgment with stare decisis is enough)
i. Interest must be direct, substantial, and legal protectable
c. Adequate representation – if the movant and original party have the same litigation goals, then there’s a presumption of adequate representation without intervention 
i. Intervenor must show collusion, nonfeasance, adversity of interests, or incompetence – disagreement over trial strategy is not sufficient
ii. Permissive intervention – court may permit a party to intervene if 
1. Party has unconditional right to intervene by statute
2. Party has a claim or defense that shares with the action a common question of law or fact
3. Government agency can intervene if a party has a claim or defense based on a statute or executive order administered by the agency OR a regulation or order issued by the agency
4. Discretionary – court must consider the prejudice or delay to the original parties
a. Prejudice/delay
b. Contribution – will intervention help resolve issues
c. Adequate representation
d. Injection of collateral issues
iii. Intervention and Diversity 
1. Diversity is not defeated by the intervention of a party who is NOT an indispensable party
a. Indispensable in this context means the party is not required for the adjudication of the original claim
b. There is no Kroger evasion here because the plaintiff never needed the intervenor joined in the action 
i. Required Joinder
i. FRCP 12(b)7 – motion to dismiss for failure to join a required party
1. If SMJ is an issue for the required party, motion can be made at any time
2. Otherwise, 12(b)7 can be made up until trial
ii. First determine if the party is required
1. Party whose absence means the court is unable to accord complete relief among existing parties
a. Joint tortfeasors are only permissive parties, not required parties
b. Construed narrowly, only means complete relief as between the existing parties
2. Party who claims an interest in the action and whose interest might be harmed in their absence
a. Adequate representation of interest by existing parties is an issue here
3. Party’s absence might harm an existing party by exposing the existing party to a substantial risk of incurring double liability or inconsistent obligations 
a. Inconsistent obligations is construed narrowly – means impossible to comply with a judgment without violating another
iii. If party is required, determine if joining the party would defeat jurisdiction or venue (but the joined party must object to venue to become an issue)
iv. If joinder is NOT feasible, analyze discretionary factors – would it be proper to proceed without the party
1. Would absent or existing party be prejudiced without the required party?
2. Can prejudiced be lessened or avoided via limiting the judgment?
3. Would judgment in the required party’s absence be adequate?
4. Would plaintiff have alternative remedy if the action was dismissed?
11. Erie Doctrine
a. Federal court sitting in diversity applies state substantive law and federal procedural law
i. Substantive law as would be applied by the courts of the state where the federal court sits
ii. Forum state’s conflict-of-law principles govern
b. Procedural law – laws that govern the means and manners of litigation
c. Substantive law – laws governing the rights and obligations of parties
d. Aims of Erie Doctrine
i. Discouraging forum-shopping
ii. Avoiding inequitable administration of laws and promoting uniformity
e. Erie Analysis
i. What is the issue?
ii. Is federal law on point?
iii. Does state law also apply?
iv. Is there a conflict?
1. Avoid finding a conflict when possible
v. If conflict, is federal law is valid? If yes, apply federal law
1. Track 1 – federal statute valid if: 
a. Rationally classified as procedural
2. Track 2 – FRCP valid if:
a. Rationally classified as procedural
b. Doesn’t abridge/alter/modify any state substantive right
i. Elements of the claim
ii. Statute of limitations of the claim
iii. Remedy of the claim
iv. An effect is insufficient – must operate to abridge/alter/modify
3. Track 3 – Judge-made federal law valid if
a. Rationally classified as procedural
b. Not outcome-determinative at the forum-shopping stage
i. Outcome-determinative means the plaintiff gets a distinct substantive advantage not available in state court
ii. State doors closed, federal doors open = substantive advantage
iii. Ginsburg says outcome-affective is sufficient 
1. Outcome affective test – on amount of damages recoverable, predictable at the forum shopping stage
12. Summary Judgment
a. Tests the evidentiary sufficiency of a claim or affirmative defense
b. Summary judgment standards
i. No genuine issue of material fact
1. Genuine dispute = reasonable juries could disagree
2. Applies to relevant facts to a claim or affirmative defense
ii. Moving party is entitled to judgment as a matter of law
1. Is there a need for a trial – judge doesn’t weigh the evidence, but determines if there’s a genuine issue for trial
iii. Apply same standard of proof during summary judgment as would be applied during trial
c. Procedure
i. Up to 30 days after discovery ends
ii. Court can grant summary judgment sua sponte provided Due Process safeguards are deployed, notice given to both parties
d. FRCP 56 – governs motion for summary judgment
i. Inadmissible evidence can be considered in motion for summary judgment to the extent it can be reduced to admissible evidence
ii. Court can grant summary judgment for the non-moving party or consider summary judgment in the absence of a motion
iii. Partial summary judgment available
e. Analysis
i. Identify elements of the claim or the affirmative defense and applicable burden of proof
ii. Identify burden of persuasion
1. If considering summary judgment for a claim, it’s the plaintiff
2. If for an affirmative defense, it’s the defendant
iii. Identify burden of production
1. Credible evidence for each element of the claim or affirmative defense, no genuine dispute about any of the supporting evidence
2. If movant doesn’t have burden of persuasion
a. Offer undisputed evidence negating an element of the other party’s claim or defense
b. Affirmatively establish the inadequacy of the other party’s documentary evidence
i. Non-moving party can respond by
1. Rehabilitating the evidence
2. Producing additional evidence
3. Ask for more time for discovery under FRCP 56(d)
13. Default Judgment
a. FRCP 55 – governs defaults and default judgments
i. If a party against whom a judgment is sought fails to plead or otherwise defend, the clerk must enter the party’s default
1. No discretion here
ii. After default, defendant can no longer file an answer
1. But, can appear at default judgment hearing to contest damages OR move to set aside default under 55(c) OR move to set aside final default judgment under 60(b)
iii. 21 days after filing the complaint, default must be entered
iv. If judgment is for a sum certain, then clerk must enter default judgment upon plaintiff’s request and supporting affidavit
1. Except if defendant is a minor or incompetent person
v. Otherwise, default judgment can be entered by the court after plaintiff applies for it, but it’s discretionary
1. Minor or incompetent person in default has to be represented by a guardian 
2. If party in default has previously appeared, notice must be served upon them of hearing at least 7 days before hearing
b. FRCP 55(c) – governs setting aside a default for good cause
i. Factors
1. Whether default was willful or intentional rather than negligent
2. Whether the defendant has a meritorious defense
3. Whether setting aside default would prejudice the plaintiff
a. Needs to be a tangible harm such as loss of evidence, discovery issues, or potential for fraud/collusion
c. FRCP 60(b) – governs setting aside a default judgment
i. Options (1-3 have to be within a year of judgment, 5-6 have to be within a reasonable time after judgment)
1. Mistake/excusable neglect – requires somewhat reasonable diligence by party in default
2. New evidence that couldn’t have been discovered earlier
3. Fraud 
4. Void
5. Reversed by other judgment
6. Other
ii. These still involve consideration of above 55(c) factors
14. Dismissals
a. FRCP 41 – governs dismissals of actions
i. Voluntary dismissal – plaintiff decides to dismiss
1. If this happens before an answer is filed OR the parties agree re: dismissal, then don’t need permission from the court
2. Otherwise, need court order to dismiss
a. If defendant pleads a counterclaim prior to plaintiff’s request for dismissal, can dismiss only if counterclaim can remain for independent adjudication (it can’t if there’s no jurisdiction for it)
b. Court will reject if unavoidable prejudice to the defendant
3. Without prejudice unless the plaintiff has previously filed an action re: the same events in federal or state court
ii. Involuntary dismissal
1. Plaintiff fails to prosecute or comply with rules of a court order, defendant can move to dismiss
a. Factors for dismissal
i. Failure due to bad faith or fault
ii. Extent of prejudice caused by failure
iii. Length of time plaintiff failed to prosecute
iv. Whether adequate warning of potential for dismissal was given
v. Whether dismissal necessary to deter future misconduct
vi. Whether less drastic sanctions are more appropriate
2. Involuntary dismissals are with prejudice
15. Judgment as Matter of Law/New Trial
a. FRCP 50 – governs motion for judgment as a matter of law
i. If a party has been fully heard at trial and afterwards the court finds a reasonable jury could not find for the party, can grant judgment as a matter of law OR resolve a particular issue
1. Can be partial – only on one issue
ii. Motion can be made any time before the case is submitted to the jury
iii. Rule doesn’t explicitly allow sua sponte, but jurisprudence allows it if the parties are given adequate notice
iv. Same as summary judgment in testing evidentiary sufficiency, but considers documentary AND oral evidence
b. FRCP 50(b) – governs renewed motion for judgment as a matter of law
i. Cannot be raised sua sponte
ii. If a court denies a motion for judgment as a matter of law, movant may file a renewed motion up to 28 days after trial
1. Content of the renewed motion must be exactly the same as first motion
iii. Can be combined with FRCP 59 motion for new trial
1. If combined, court must rule on both – give a conditional ruling on motion for new trial in case an appellate court reverses the motion for judgment as a matter of law
c. FRCP 59 – governs motion for new trial
i. Some prejudicial error during trial
1. Contrast with harmless error which doesn’t lead to prejudice
ii. Examples of prejudicial errors
1. Jury selection error
2. Evidentiary ruling error
3. Jury instruction error
4. Verdict against the weight of the evidence
5. Excessiveness or inadequacy of verdict
6. Misconduct by a party, attorney, or witness
7. Newly discovered evidence
iii. Court gets broad discretion in determining whether an error was prejudicial
1. Judge can weigh evidence but is not required to
iv. Can be filed by a party or by the court sua sponte
1. No later than 28 days after judgment
16. Res Judicata
a. Technically an affirmative defense, so failure to raise it in a responsive pleading constitutes a waiver
i. In practice, can be raised as an affirmative defense, in a 12(b)(6), or in a motion for summary judgment
b. What law of preclusion applies?
i. Law of the court reaching the first decision in the two actions
ii. If a federal court sits in diversity, apply federal law of preclusion + compatible state law of preclusion ***SOMETHING RARELY HAPPENS HERE***
iii. If a case is removed to federal court, apply federal law of preclusion
c. Claim Preclusion
i. Requirements
1. Same claim
a. Primary rights approach
i. Claims are different if they are seeking redress for violations of different primary rights (injury to person, injury to property, etc.)
b. Transactional test
i. Claims are the same if they arise under the same transaction or occurrence, or series of transactions or occurrences
1. Relation of facts in time, place, origin, or motivation
2. Trial convenience – overlap of witnesses, evidence
3. Expectations of parties – would expect claims to be tried together
2. Same parties
a. General rule – if party did not have opportunity to litigate in first action, not bound by the judgment
i. Exceptions – construed very narrowly
1. Waiver
2. Pre-existing substantive legal relationship (privity, fiduciary, etc.)
3. Adequate representation (need special Due Process safeguards)
4. Controlled litigation
5. Proxy litigation/agent
6. Special statute (bankruptcy, probate, in rem) (public at large is a party)
3. Valid, final, on the merits judgment
a. Final – trial court judgment is final until court of appeals renders a judgment
i. In CA, judgment not final while appeal is pending
b. On the merits – not on procedural grounds unless dismissal with prejudice
i. Any judgment for the plaintiff is on the merits
c. Valid – proper notice, jurisdictional requirements are met
ii. Winning/losing first action
1. If claimant wins first action, further assertions of same claim are merged with initial judgment
2. If claimant loses, relitigation is barred
d. Issue preclusion
i. Same issues (identical issues in CA)
1. Enough factual/legal overlap so it is reasonable to treat them the same
2. Can’t undermine fairness to treat them the same
3. Nature of underlying claims is relevant
ii. Non-mutuality
1. The party against whom the defense is presented must have had a full and fair opportunity to litigate the issue
2. Contrast w mutuality in claim preclusion – can only benefit from the judgment if you are bound by it
3. Non-mutual issue preclusion should not be allowed if
a. Incompatible with the scheme of remedies in the action
b. Forum in second action provides procedures that would lead to a different determination
c. Person invoking preclusion could have easily joined first action
d. Decision on issue in first action was inconsistent with a third decision on that issue
e. Relationship of parties in first action affected the determination or decision based on compromise verdict
f. Inappropriately foreclosing reconsideration of the legal rule on which first action was based
g. Other compelling circumstances
iii. Actually litigated
1. Properly raised
2. Actually contested
3. Submitted to court
4. Not actually litigated if settled, default judgment, or failure to prosecute
iv. Necessary to a final and valid judgment (and on merits in CA)
1. Necessary – issue was dispositive in the judgment rendered
2. Can be expressly or implicitly decided
v. For offensive non-mutual issue preclusion, courts have discretion to decide if it’s allowed
1. Consider whether plaintiff trying to invoke preclusion could have easily joined in the prior action, whether the prior judgment was inconsistent with other judgments, and whether the current action provides procedures to the defendant unavailable in the first one
2. And whether the party in the first action had an incentive to litigate it to the fullest extent

