

CIVIL PROCEDURE 
DUE PROCESS: Analysis required when someone is deprived or life, liberty, or property by the government
1. Source
a. 5th amendment (federal)
b. 14th amendment (state)
2. Analysis: Fundamental requirement of due process is notice and opportunity to be heard in meaningful time and manner
a. Notice
i. Should alert parties of pending action and give opportunity to present objections [Mullane]
ii. Parties should be informed in most cost-effective, meaningful way
b. Hearing (Process): sufficiency of process determined by balancing Mathews factors
i. Private interest: amount and duration of deprivation
ii. Risk of erroneous deprivation and possibility of cost-effective alternatives
iii. Government’s interest, including fiscal and administrative burdens
c. Must fairly protect interests of absent parties to be bound by judgment [Hansberry]
3. Mathews v. Eldridge [sufficiency of process]: disability benefits deprived before evidentiary hearing. Process was sufficient due to less important deprivation, reliability of medical records, and burden on government if requiring hearings.
4. Mullane v. Central Hannover Trust [sufficiency of notice]: trustees informed of settlement via newspaper. Notice insufficient for those whose names and address were known, sufficient for anonymous trustees.
5. Hansberry v. Lee [sufficiency of process]: black homeowners bound by judgment from previous class action where they were not represented. Process was insufficient, one is not bound by class action unless interests were represented.
PLEADING: complaint sets out claim(s), which is a set of operative facts giving rise to one or more rights of action.
1. Fact pleading: old version, requires ultimate facts setting out claim in CA
2. Analysis: notice pleading established by the FRCP
a. Technical requirements of a pleading
i. 8(a)(2): must contain short and plain statement of the claim showing pleader is entitled to relief
ii. 8(d)(1): allegations must be simple and concise in no particular form
iii. 8(e): pleadings must be construed as to do justice
b. Iqbal sufficiency test
i. Identify the elements of the claim
ii. Identify conclusory allegations not entitled to the presumption of truth
iii. Determine whether remaining allegations give rise to a facially plausible claim (reasonably inferable)
c. 9(b): heightened pleading standard for claims of fraud or mistake
d. Doctrine of less particularity: less specificity in pleading is required where defendant is in possession of most information in state court
e. 12(b)(6) motion to dismiss for failure to state a claim
f. 11: must honestly believe all allegations in complaint
3. Doe v. City of LA [fact pleading]: plaintiffs needed to plead city was aware of child molestation. Not enough facts were plead.
4. Conley v. Gibson [old notice pleading]: black workers replaced by white workers via corrupt union. Pleading sufficient despite lacking specific evidence of discriminatory intent.
5. Leatherman v. Tarrant County [old notice pleading]: 1983 suit against police unit causing damage to innocent families and pets. Heightened pleading standard was not required despite possibility of qualified immunity.
6. Ashcroft v. Iqbal [new notice pleading]: claim against FBI director insufficiently plead. Many allegations were conclusory, and the remainder failed to establish a claim.
SERVICE: delivery of complaint and summons to the potential defendant so they are put on notice. 
1. Service must comply with a rule (FRCP or state) and due process
2. Serving individuals
a. 4(e)(1): follow rules of state where district court is located or where service is made
b. 4(e)(2)(A): deliver a copy of the summons and complaint personally
c. 4(e)(2)(B): leave a copy at their home with someone of suitable age (over 18) and discretion who resides there
d. 4(e)(2)(C): deliver a copy to an agent authorized by appointment or law
3. Serving corporations
a. 4(h)(1)(A): follow rules of state where district court is located or service is made
b. 4(h)(1)(B): deliver copy to agent authorized by appointment or law, and mail a copy to each defendant if required by statute
4. 4(d)(1) Waiving service: individuals and corporations have duty to avoid expenses by sending waiver to defendant or authorized agent
a. 4(d)(1)(C): waiver must be accompanied by a copy of the complaint
b. 4(d)(1)(F): Defendant has 30 days, or 60 if outside US, to return waiver
c. 4(d)(2): If defendant fails to return waiver, without good cause, defendant must pay service expenses
d. 4(d)(3): when waiver is returned by defendant, they have 60 days after the waiver was sent to file an answer
e. 4(d)(4): proof of service is not required and rules apply as if summons and complaint had been served at time of filing the waiver
f. 4(d)(5): waiving service of summons does not waive any objection to PJ or venue
g. Waiver cannot count as service itself under a state law
5. Due process: reasonably calculated to apprise defendant of the pending action
a. Service must be made upon someone where it is fair, reasonable, and just to imply authority on their part to receive it
b. Defendants must be served individually
6. Timely service 4(m): service must be made within 90 days of filing complaint, otherwise dismissed absent good cause
7. Timing 12(a)(1)(A): defendant must file an answer within 21 days after being served or 60 days after request for waiver was sent if service was timely waived.
8. 12(b)(5): motion to dismiss for insufficient service of process. Must be filed before or with the answer
9. 60(b)(4): motion for relief from a default judgment. Deference is with the filer.
10. AICPA v. Affinity Card [improper service]: defendant sought relief from default judgment after plaintiff served an executive for a different company at the same building, who handed it to the correct individual. Even though defendant received actual notice, service was sill improper.
PERSONAL JURISDICTION: power of the court to enter a binding, final judgment against a defendant.
1. 12(b)(2): motion to dismiss for lack of PJ
2. Analysis: PJ requires long arm statute and traditional basis or relatedness (SJ or GJ), and reasonableness
3. Traditional bases of PJ
a. Domicile: applies to individuals only, state where person resides permanently or indefinitely
b. Consent: defendant appears before court without objecting to PJ or contract stipulates where PJ will exist in dispute
c. Agent: representative appointed by defendant for receiving service
d. Tag: physical, voluntary presence in a state when served gives PJ over an individual
4. Long arm statute gives state jurisdiction
a. Due process statutes allow for max reach provided by the constitution
b. Tailored statutes state specific circumstances where it applies
c. 4(k)(1): district court may use its state’s long arm statute
5. Specific jurisdiction: claim must arise out of or relate to defendant’s meaningful contacts with the forum
a. Minimum contacts with the forum are such that the maintenance of the suit is just [Int’l Shoe]
i. Continuous and systematic contacts from which the claim arises
ii. Isolated meaningful contact related to the plaintiff’s claim
b. Purposeful availment: company benefiting from the laws of a state can and should expect suit there, deliberately reached out [Burger King]
c. Effects test: defendant’s actions are aimed at forum state such that it is the focal point of their activity [Calder]
d. Foreseeability: defendant’s conduct should allow them to anticipate being haled into court [Volkswagen]
e. Related to means strong connection between the defendant, forum, litigation [Bristol]
6. General jurisdiction: where corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation at home, principal place of business. Contacts need not give rise or relate to claim
a. Actual headquarters
b. State of incorporation
c. Proportionality test: continuous and systematic contacts in the forum surpass other nationwide and worldwide activities [Daimler]
7. Reasonableness: defendant must show PJ would be unreasonable
a. Burden on the defendant
b. Forum state’s interest
c. Plaintiff’s interest in obtaining convenient and effective relief
d. Judicial system’s interest in obtaining most effective resolution
e. Furthering substantive social policies
8. International Shoe v. Washington [meaningful contacts]: Washington able to sue IS for avoiding payroll tax because IS had employees in WA
9. Burger King v. Rudzewicz [reasonableness]: plaintiff’s suit in state of BK headquarters acceptable because it was reasonable. They had attended BKU and made a contract with the heads in FL
10. World Wide Volkswagen [foreseeability]: travel through state does not have PJ over car crash controversy, Volkswagen could not have foreseen the crash occurring there, not enough contact for SJ
11. Calder v. Jones [effects]: conduct was aimed at plaintiff in CA, forum was focal point of the issue and so had PJ
12. Walden v. Fiore [meaningful contacts]: police confiscation in GA did not last in NV court because officers had not contact with forum aside from confiscating things from the travelers
13. Daimler v. Bauman [general jurisdiction]: no general jurisdiction in CA because defendant was not incorporated in CA and did not have the principal place of business there
14. Bristol Myers v. Superior Court [relates to]: out of state plaintiffs unable to join CA lawsuit against drug company because the activities in CA did not affect them, must do many separate lawsuits instead
15. Ford Motor v. Montana 8th Judicial District [specific jurisdiction]: Ford didn’t need to design, manufacture, or sell the cars in the forum state because their other advertising, repair places and dealerships created enough related contacts for the court to have SJ
VENUE: judicial district or division where the action is heard, determined by statute
1. §1391 venue is proper in these places
a. (b)(1): a judicial district in which any defendant resides, if all defendants are residents in that state
i. (c)(1) district where individual is domiciled
ii. (c)(2) corporations wherever they have PJ as a defendant, or principal place of business as a plaintiff
iii. (c)(3) non resident of US may be sued in any judicial district
b. (b)(2): judicial district where a substantial part of events occurred, or where substantial portion of relevant property is located
c. (b)(3): any judicial district where defendant is subject to court’s PJ (only if 1 or 2 not met)
d. (d)(1): for corporations in states with multiple judicial districts, corporation resides in any district where contacts would be sufficient to establish PJ if that district were a separate state. If no such district exists, then one with the most significant contacts
i. Most jurisdictions do not consider long arm statute
2. 12(b)(3): motion to dismiss for improper venue, must be filed before or with answer
a. Burden of proof on defendant to show venue is improper
b. If successful, either dismissed without prejudice or transferred to a proper venue
3. §1404 Venue transfer
a. (a) Request for convenience transfer from initial proper venue, court has discretion or parties can consent to a different venue
b. New venue must be clearly more convenient, and not just transfer hardships to the other party
c. Private factors [Skyhawke]
i. Access to sources of proof
ii. Compulsory process power
iii. Cost of attendance for witnesses
iv. Other practical problems
d. Public factors
i. Local interest in the case
ii. Administrative difficulties
iii. Forum’s familiarity with the governing law
iv. Conflict of law problems with foreign law
e. Convenience to plaintiff  [Graham]
4. §1406 court may transfer venue when it is improper to a proper venue or dismiss without prejudice
5. Forum non-conveniens: used when more convenient forum is another country or state but original venue is proper. Not for federal courts
a. Defendant establishes alternative forum which could deliver an adequate remedy
b. Private and public factors from Skyhawke
c. Foreign plaintiff’s choice given less deference [Piper]
6. First of Michigan v. Bramlet [transfer]: substantial events creates proper venue, does not need to be the most substantial
7. Skyhawke v. DECA [transfer]: no venue change because defendant failed to show its venue was clearly more convenient on the balance of the factors, deference given to plaintiff’s choice
8. Graham v. Dyncorp [transfer]: while factors remained fairly balanced, plaintiff was an individual located in OK, so court chose NDTX for convenience purposes
9. Piper Aircraft v. Reyno [forum non conveniens]: airplane crash case from Scotland not allowed into federal courts because of conflicts of law and mostly foreign plaintiffs
FEDERAL QUESTION JURISDICTION: federal courts hear cases where the claim arises under federal law or contains an essential federal ingredient §1331
1. Must satisfy Article III Section 2 of the constitution, all cases arising under the constitution or laws of US
2. A claim arises under federal law where a federal law creates the cause of action [American Well]
3. A claim contains an essential federal ingredient where it is [Gunn]
a. Necessarily raised in
i. Duty
ii. Breach
iii. Causation
iv. Damages 
b. Actually disputed: both parties dispute the issue of federal law
c. Substantial
i. Not just a hypothetical case
ii. Not fact bound and specific
iii. Effect issue will have on uniformity of fed law
iv. Issue significant to federal system
v. Whether it will be controlling in numerous cases
d. Balance of federal and state judicial responsibilities
i. How many more cases will be filed like this one
4. Analyze only plaintiff’s claim, not potential federal defenses
5. State courts can and must hear federal cases
6. §1338(a) reserves federal jurisdiction for patent cases
7. American Well Works v. Layne [arises under]: suit for damages to business caused by a threat to sue under the patent law is not itself a suit under the patent law, does not give the cause of action
8. Smith v. KCTTC [ingredient]: constitutional question over the validity of an act of congress brings an otherwise state issue into federal court
9. Gully v. First National [ingredient]: every state law eventually leads back to the federal constitution, tenuous connections like this do not support subject matter jurisdiction
10. Gunn v. Minton [ingredient]: state court should resolve question concerning patent law because it would have no effect on other patent cases and it is more important to state to have precedent for malpractice claims
DIVERSITY JURISDICTION: complete diversity of defendants and a minimum amount in controversy gives federal jurisdiction over a claim
1. Article III Section 2 only requires plaintiff and defendant be from different states
2. §1332 diversity jurisdiction
a. Complete diversity: no defendant may be domiciled in the plaintiff’s state
b. Amount in controversy exceeding $75,000
3. Domicile for diversity, determined at the time of suit [Rodriguez]
a. Individual factors
i. Political and civil rights
ii. Paying taxes
iii. Real and personal property
iv. Driver’s license
v. Bank accounts
vi. Job
vii. Church
viii. Club memberships
b. Corporation
i. State of incorporation
ii. Principle place of business
4. Amount in controversy: at the time complaint filed
a. Subsequent events changing the amount do not matter
b. Subsequent revelations do not matter if nondisclosure was in good faith, must be subjective and objective good faith [Coventry]
i. Subjective: plaintiff did not know
ii. Objective: reasonable for plaintiff not to know
c. Interest against dismissal due to waste of resources redoing the trial and the statute of limitations running out [Coventry]
5. 8(a)(1) requires short and plain statement showing subject matter jurisdiction, if challenged by 12(b)(1) motion, plaintiff must prove domicile of defendant. 
6. Rodriguez v. Senor Frog [domicile]: plaintiff found to be a CA resident based on her recent move there, her personal property, her bank account, job, driver’s license, and CA lawyer
7. Coventry Sewage v. Dworkin [amount in controversy]: court continued to hear case even after revelation that original AIC was much lower than the minimum because the case had already gone so far and the mistake on the part of the plaintiff was in good faith
SUPPLEMENTAL JURISDICTION: add on subject matter jurisdiction
1. Non independent basis of jurisdiction claims are state claims
2. §1367
a. (a) Power: First court must establish an anchor claim exists under §1331 or §1332, other claims that form part of the same case or controversy may be heard through supplemental jurisdiction. There must be a common nucleus of operating facts and expectation that the claims be tried together [Gibbs]
b. (b) Evasion: For §1332 claims, district courts have no jurisdiction over claims made against non-diverse defendants brought in through 3rd party, joinder, or intervention [Kroger]
c. (c) Discretion: district courts may decline to exercise supplemental jurisdiction 
i. Anchor claim dismissed
ii. State law issues predominate
iii. Novel or complex issue of state law
iv. Risk of confusing jury
v. Sure footed: forecast interpretation of state law
vi. Comity: precedent should be in the right place
vii. Convenience
viii. Fairness to litigants
d. (d) Tolling: if claim is dismissed, SOL tolls from time of filing to 30 days after dismissal
3. UMW v. Gibbs [discretion]: state and federal claims were closely related enough so that when federal was dismissed, resolution of state claims still made sense
4. Owen v. Kroger [evasion]: diverse defendant brought in 3rd party from the same state as the plaintiff, case was dismissed against the 3rd party because of the evasion
REMOVAL: plaintiff files in state court and defendant can file for removal from state to federal
1. §1441 removal generally
a. (a) only defendants can remove, to the district court enclosing state court. Venue is proper by default, proper removal makes venue proper. All defendants must consent, except those who only have a state claim against them
b. (b) may not remove if defendant in forum state as there is no reason for diversity because the state would not be biased against the defendant, retains complete diversity so you can’t remove to federal when there is a local defendant
c. (c) may remove an action which has state law components over which the court does not have subject matter of supplemental jurisdiction. Those pieces without jurisdiction are severed and remanded back to state court. This is only with 1331 because diversity cases are not dependent on fed subject matter. Only defendant on federal claims must consent, 1332 claims not severable because they are completely diverse.
2. §1446 removal procedure
a. (a) defendant files notice of removal in district court encompassing the state court in charge of the proceedings, statement must explain grounds for jurisdiction and Rule 11 prevents using removal as delay for purely state claims by making sure notice is not frivolous
b. (b) notice of removal must be filed within 30 days of receiving the complaint, all defendants whom the removal affects must consent (all who have a 1331 claim against them), and earlier defendants may consent to removal even if their time is up. May file for removal 30 days after new info creates SMJ
c. (c) 1332 claims may not be removed more than a year after they begin, unless plaintiff acted in bad faith to prevent removal. AIC assumed to be that in the complaint unless the pleading seeks nonmonetary relief or a money judgment affected by the state court system. Standard is preponderance of the evidence.
3. §1447 post removal procedure
a. (a) all parties may be brought to federal court after removal
b. (b) court has power to take all documents it needs
c. (c) a motion to remand on the basis of anything except lack of subject matter jurisdiction must be made within 30 days of the notice of removal
d. (d) remand back to state court from which it was removed is not appealable unless under 1442 or 1443
4. Ettlin v. Harris [removal]: because court had jurisdiction over all claims, it needed to be removed under 1441(a) rather than 1441(c), and thus the rule of unanimity applies
JOINDER OF CLAIMS: both parties may join claims to a lawsuit in the interest of judicial economy and expediency
1. FRCP 13(a) Compulsory counterclaims: claims that must be filed 
a. Must arise out of the same transaction or occurrence
i. Logical relation test: where the factual claims in two actions indicate evidence offered in both is likely to be substantially identical, they should be tried in the same forum [Jerris]
b. Must exist at the time of filing the answer [Pace]
i. Claim is matured when breach, duty, causation, and damages are met and all elements have occurred
ii. Discovery rule: if information is being hidden and a reasonable person would not have discovered, does not lose claim
c. Can’t require adding a party outside court’s jurisdiction
d. Exceptions
i. Owner of property trying to avoid PJ on an in rem action need not file
ii. Claim was part of another pending action
iii. If there was a successful 60(b)(4) motion, may raise counterclaim not brought in default judgment case
2. Interaction with FRCP 20: counterclaim does not become compulsory just because a third party could have been joined
3. Supplemental jurisdiction considerations: federal courts have supplemental jurisdiction over compulsory counterclaims but permissive counterclaims must have their own jurisdictional basis [Hart]
a. When a claim is a compulsory counterclaim under 13(a), there will automatically be supplemental jurisdiction under 1367(a)
b. When a claim is a permissive counterclaim
i. No automatic supplemental jurisdiction, and might deny based on 1367(c) even if (a) is satisfied 
4. Contribution and indemnity: not a substantive crossclaim, does not require party to file compulsory counterclaims [RMG]
5. FRCP 13(b) Permissive Counterclaims: can file again if not used
6. FRCP 18 Joinder of claims: no limit and liberal
a. Every claim must comply with PJ, SMJ, and venue
b. Plaintiff waives any objection to venue for counterclaims
7. Jerris v. Mideast [logical relation test]: counterclaim of legal malpractice was compulsory in action for obtaining legal fees, tort action stemming out of the same transaction as a breach claim compulsory
8. Pace v. Timmerman’s [maturity]: false arrest counterclaim was not compulsory in theft recovery action because it was against third parties who were not required to be joined, ability of party joinder does not make a counterclaim compulsory
9. Hart v. Clayton [supplemental]: claim of unfair debt collection practices and debt itself raised enough different legal and factual issues to where they were not compulsory
10. RMG v. Atlantis [crossclaims]: when crossclaim was filed against RMG they became an opposing party and any compulsory counterclaims needed to be filed then
PERMISSIVE JOINDER OF PARTIES
1. FRCP 20(a)(1), (2) Plaintiff joining additional plaintiffs or defendants:
a. Arise out of the same transaction, occurrence, or series of transactions or occurrences
b. Must be a common question of law or fact to all plaintiffs/defendants
2. Permissive joinder party analysis with potential for evasion for 1332 claims
a. 1367(a) – there must be a common nucleus of operative facts between the anchor and non-independent basis claim
b. If the plaintiff is joining defendants under 14, 19, 20(a)(2), or 24, or plaintiffs under 19 or 24, then you must consider whether there is potential for evasion
i. Supplemental jurisdiction permitted against a single defendant, class of non-diverse defendants, but not a few defendants where some are not diverse
c. If you exercise supplemental jurisdiction, would it be inconsistent with 1332?
i. Claims not meeting amount in controversy can still be given supplemental jurisdiction [Exxon]
ii. More potential for evasion where plaintiffs are adding defendants
3. FRCP 13(h): permits a defendant who has filed a counterclaim or crossclaim against an existing party to join a new party to that claim using rules 19 and 20 [Schoot]
4. Exxon v. Allapattah [evasion]: diversity case, some claims did not meet AIC requirement which didn’t destroy diversity because there were still other diverse plaintiffs with the correct AIC
5. Schoot v. US [13(h)]: a defendant can use rule 20 under 13(h) even though rule 20 is technically only for plaintiff adding parties, used here to add tax evaders to a counterclaim by the US
6. Hartford v. Quantum [evasion]: Quantum was trying to get it’s own claim dismissed the defendant does not evade whenever it adds parties
JOINDER OF THIRD PARTIES
1. Definitions
a. Third party plaintiff: a defendant which moves to bring in a third party
b. Third party defendant: the third party brought in by the third party plaintiff (original defendant)
2. FRCP 14: Third party practice, usable by defendant or plaintiff
a. (a1) A defending party may serve a summons and complaint on a nonparty who is or may be liable for all or part of the claim against it. The third party plaintiff must obtain court’s leave if more than 14 days after the answer.
b. (a2) Third party defendant
i. Must assert any defense to a third party plaintiff’s claim under rule 12
ii. Must assert compulsory counterclaims
iii. May assert a defense against the plaintiff’s claim
iv. May assert any claim arising out of that transaction or occurrence
c. (a3) Plaintiff may assert claims against the new third party defendant if they arise out of the same transaction or occurrence
d. (b) when a claim is asserted against a plaintiff they too may bring in a third party if a defendant could
e. Requirements to use 14(a)
i. A claim for indemnity and contribution: claim premised on the liability that the other party has against you if you are found liable towards another party
ii. Courts follow these factors
1. Prejudice to original plaintiff
2. Complication of issues at trial
3. Likelihood of trial delay
4. Timeliness of the motion
3. Wallkill v. Tectonic [impleader]: construction drama, rule 14 cannot be used to bring in another party because they might possibly be indemnified, must be a contract
4. Guaranteed Systems v. American National Can [evasion]: when plaintiff destroys diversity by bringing in third party in response to a counterclaim they are not trying to evade from the beginning, so no evasion under 1367(b) when they use rule 14
INTERVENTION
1. FRCP 24(a): Intervention as of right, if not given an unconditional right by statute
a. Timeliness factors
i. Length of time during which the intervenor actually knew or should have known of its interest
ii. The extent of prejudice that the existing parties may suffer as the result of the lateness
iii. Extent of the prejudice that the intervenor would suffer if denied
iv. Existence of unusual circumstances militating either for or against a determination of timeliness
b. Interest relating to the property or transaction at issue: direct, substantial, and legally protectable, would the intervenor need to bring another case if denied
c. Impairment of the interest without intervention
i. Fear of bad precedent being set that would impair their interest
ii. Where the parties have the same litigation goal, there is a presumption of adequate representation
d. Movants interest not adequately represented
2. FRCP 24(b): Permissive intervention exists where there is a claim or defense that shares with the main action a common question of law or fact
a. Nature and extent of the intervenor’s interests
b. Whether the intervenor’s interests are adequately represented by the parties [Great Atlantic]
c. Whether the party seeking intervention will significantly contribute to the full development of the underlying factual issues
d. Should not be used as a means to inject collateral issues into an existing action of delay or complication
3. Evasion considerations [Mattell]
a. Indispensable parties (needed to resolve the dispute) can destroy diversity when they intervene
b. Dispensable parties may intervene without destroying diversity
4. Great Atlantic v. East Hampton [adequacy]: wanted to stop superstore, just because you have different reasoning for the same objective doesn’t show inadequate representation, must have a different legal theory. Specter of future settlement also insufficient
5. Mattel v. Bryant [evasion]: if the third party was indispensable and destroyed diversity, it would be evasion. MGA was dispensable however because it was not needed to resolve the case
COMPULSORY JOINDER OF PARTIES: party not in the action but needed for the case to proceed
1. FRCP 19(a): a party subject to SOP and whose joinder will not defeat SMJ will be joined if one of the following
a. In that party’s absence, the court cannot give complete relief among the existing parties
b. Absent party has an interest in the subject matter of the action where
i. Disposing of the action may impair or impede their ability to protect the interest or
ii. An existing party may be subject to the risk of double, multiple, or inconsistent obligations [Maldonado]
1. Cannot be hypothetical
2. No fear of bad precedent considered
2. FRCP 19(a)(2)(3): joinder not possible if SMJ, PJ, or venue are improper. Party may be ordered to join as defendant or involuntary plaintiff by the court
3. FRCP 19(b): if joinder is not possible, court must decide whether to proceed or dismiss 12(b)(7) without prejudice up to trial, by balancing [Temple]
a. Prejudice to existing or absent parties
b. The extent to which prejudice would be lessened or avoided by
i. Protective provisions in the judgment
ii. Shaping the relief
iii. Other measures
c. Whether a judgment would be adequate
d. Whether a plaintiff would have an adequate remedy if the suit was dismissed for nonjoinder
4. Temple v. Synthes [dismissal]: screws break in back, trying to bring in doctor along with manufacturer, joint tortfeasors are never required parties under rule 19
5. Maldonado v. National Western [double liability]: brother takes out life insurance policy and is wrongly paid instead of the family, should have been required to join him, otherwise the insurance company might have to pay out twice 
ERIE DOCTRINE: federal courts should apply federal procedural law and state substantive law where there is a conflict
1. Analysis framework [Erie]
a. What is the issue/question? 
b. Does federal law apply over an answer to the question?
c. Does state law also apply?
d. Is there a conflict between federal and state law?
e. If there is a conflict, apply federal law only if federal law is valid (supremacy clause), then go through tracks
2. Track 1: Federal statute [Stewart]
a. Valid if it is rationally classifiable as procedural (can have substantive elements)
i. Governs means, manner, or method of litigation in some way
3. Track 2: FRCP [Hanna]
a. Valid if it is rationally classifiable as procedural (can have substantive elements), look at the text not effect
i. Governs means, manner, or method of litigation in some way
b. Does not abridge, enlarge, or modify any state substantive right
i. The elements of the plaintiff’s claim: breach, duty, causation, damages
ii. Statute of limitations
iii. Remedy available
4. Track 3: Judge made law [Guaranty]
a. Valid if it is rationally classifiable as procedural (can have substantive elements), look at the text not effect
i. Governs means, manner, or method of litigation in some way
b. Not outcome determinative at the forum shopping stage which would give the plaintiff a substantive advantage
i. Abridge, enlarge, or modify any state substantive right
ii. Offers advantage at time of choosing the forum and plaintiff is aware [Gasperini]
5. Erie Railroad v. Tompkins [framework]: train accident, state law would give company an advantage, federal district courts in diversity must apply the substantive law of its state
6. Stewart v. Ricoh [statute]: in deciding whether to allow a venue transfer, court should apply federal statute over AL law because the AL law did not provide an answer
7. Hanna v. Plumer [FRCP]: how to serve an individual, FRCP would give more leeway over state law, so it did not abridge, enlarge, or modify
8. Guaranty Trust v. York [Judge made]: can latches override state SOL? No, while it may look procedural it is outcome determinative at the forum shopping stage
9. Gasperini v. Center for Humanities [forum shopping]: available damages for misappropriated photos, NY law substantively controls the award limit and so should be applied because forum shopping would have great effect
SUMMARY JUDGMENT: granted if there is no factual dispute and movant is entitled to judgment as a matter of law
1. FRCP 56: Grant summary judgment if the movant shows there is no genuine dispute of material fact and they are entitled to judgment as a matter of law
a. May file until 30 days after the close of discovery
b. Assertions of an undisputed fact must cite particular parts of the record
c. A party may object that the material cited cannot be presented in an admissible form
d. When facts are unavailable to non-movant, they may request more time
e. If a party fails to properly support or address a fact, the court may give them an opportunity or consider it undisputed
f. Everything must be in good faith
2. No genuine issue of material fact: summary judgment will not lie if evidence is such that a reasonable jury could return a verdict for the non-moving party
3. Sua sponte: courts may enter summary judgment sua sponte as long as the parties were on notice they had to come forward with all evidence
a. May enter against a moving party when the other has not moved
b. May enter on different grounds than the moving party
4. Burden of proof is same as at trial [Anderson]
a. Beyond a reasonable doubt: criminal
b. Clear and convincing evidence: higher than preponderance
c. Preponderance of the evidence: above 50%
5. Burden of production: the party which must produce evidence, moving party on a motion for summary judgment [Celotex]
6. Burden of persuasion: who has the burden of proof
7. Analysis framework
a. Identify the elements of the relevant claims
b. Identify the party with the burden of persuasion at trial, burden of production rests with them
c. Moving party has burden of identifying evidence which if not contradicted would demand a ruling in their favor
d. Other party then has burden to rebut, goes for moving party if unrebutted, inferences are to be drawn in the non-movant’s favor
i. Rehabilitate evidence attacked by moving party
ii. Produce additional evidence showing the existence of an issue for trial
iii. Submit an affidavit explaining why further discovery is needed
e. Summary judgment mandated against party who fails to make showing sufficient to establish existence of an element essential to their case where they have the burden of persuasion
8. Anderson v. Liberty Lobby [burden of proof]: in a libel case, to win at summary judgment the plaintiff would still need to produce evidence to win at the clear and convincing standard
9. Celotex v. Catrett [burden of production]: non-moving party only bears burden after the movant has met theirs, must support with more than conclusory statements
10. Goldstein v. Fidelity [evidence]: hearsay can be evidence for summary judgment if you plan to call them as a witness at trial, moving for summary judgment admits no dispute as to material facts
DEFAULT JUDGMENT AND VOLUNTARY DISMISSAL
1. FRCP 41(a): Voluntary dismissal
a. By plaintiff: without prejudice, filed before answer, with prejudice if this is the second time the lawsuit has been brought
b. By court order: may only be dismissed if counterclaims can remain pending for independent adjudication
2. FRCP 41(b): Involuntary dismissal: defendant may move if plaintiff fails to comply with a rule or court order, without prejudice if 12(b)(1),(2),(3),(7)
3. FRCP 41(c): Counterclaims, crossclaims, or third party claims, motion must be made before a responsive pleading is served
4. FRCP 41(d): if plaintiff refiles after voluntary dismissal, they may have to pay costs of previous suit
5. FRCP 55: Default Judgment
a. When a party has failed to plead or defend, the clerk must enter a default
b. Clerk: If claim is for a certain sum, clerk enters that amount if they are not a minor or incompetent
c. Court: party must apply for default judgment if not for a certain sum, minors or incompetent persons must be represented, served with notice 7 days before hearing 
i. Conduct an accounting
ii. Determine the amount of damages
iii. Establish the truth of any allegation by evidence
iv. Investigate any other matter
d. Defendant may file motion to set aside default for good cause, within a year
i. Whether and to what extent the default was intentional rather than negligent, must still do due dilligence [Rogers]
ii. Whether the defendant has a meritorious defense
iii. Whether there would be harm to plaintiff
6. Court must give notice of a default judgment if the party has appeared, more than service
7. Party waives defects in venue if they fail to appear or file a responsive pleading
8. 55(c) is for setting aside default, 60(b) is for setting aside default judgment.
9. Dismissal for failure to prosecute
a. Plaintiff must be warned their inaction could lead to dismissal when sua sponte
b. Generally dismissal with prejudice
c. Generally requires contumacious behavior
d. Factors to consider
i. Failure to prosecute due to willfulness, bad faith, or default
ii. Extent to which opposing party was prejudiced
iii. Length of time no action was taken
iv. Whether adequate warning was given that failure could lead to dismissal
v. Whether dismissal was necessary to deter future misconduct
vi. Whether less drastic sanctions are appropriate
10. Dismissal as a judicial sanction, factors to consider:
a. Intentional or involuntary behavior
b. Pattern of conduct or isolated incident
c. Whether plaintiff was warned
d. Whether a less severe sanction would be enough
11. Rogers v. Hartford [negligent]: insurer failed to receive documents they needed but made no effort to seek them out, default judgment stood
JUDGMENT AS A MATTER OF LAW AND NEW TRIAL
1. Analysis Framework
a. What are the elements of the claim?
b. Identify the standard of proof needed to prevail.
c. Apply that standard and substantive law to the facts
2. FRCP 50: Judgment as a matter of law
a. If a party has been fully heard and a reasonable jury would not have a sufficient evidentiary basis to find for a party, court may
i. Resolve that issue against them
ii. Grant a motion for judgment as a matter of law
iii. Motion may be made at any time before submission to jury
b. No later than 28 days after judgment, movant may file a renewed motion for judgment as a matter of law (must have filed the earlier one as well). Must be either such a complete absence of evidence supporting the verdict that no reasonable jury could have found, or such overwhelming evidence for the movant that a reasonable jury would have to find for them. Court may [Honaker]
i. Allow the judgment to stand
ii. Order a new trial
iii. Grant the motion
c. Judgments are final and valid until reversed, court must conditionally rule on any new trial requests, court may not act sua sponte on these motions
3. Courts may not resolve conflicts in testimony or weigh evidence when evaluating the motion
4. FRCP 59: New trial, potential grounds for granting [Tesser]
a. Errors in the jury-selection process
b. Erroneous evidentiary rulings
c. Erroneous jury instructions
d. Verdict against the weight of the evidence
e. Excessiveness or inadequacy of the verdict
f. Misconduct by the judge, jury, attorneys, parties, or witnesses
g. Newly discovered evidence
5. Honaker v. Smith [sufficiency of evidence]: suspicious house burning after conflict with city council, party must put forward more than a scintilla of evidence
6. Tesser v. Board of Education [new trial]: religious discrimination claim of teacher not given judgment as a matter of law or new trial, jury not required to deliberate for a certain length of time
RES JUDICATA: party is barred from filing a second suit if it deals with the same claim or issue that has already been decided in a past suit
1. Claim preclusion: same claim, same parties, judgment is final, valid, and on the merits
a. If first in state court apply state law
b. If first in federal court as federal question case, second court applies federal preclusion
c. If first in federal court as diversity case, use federal law of preclusion incorporating state law to the extent it is not incompatible
2. Same claim determination: parties precluded from claims that were or could have been raised [Porn]
a. CA: primary rights approach, set of operative facts giving rise to one cause of action
b. Transactional: group of operative facts giving rise to one or more rights of action, claims that arise out of the same transaction or occurrence or series of occurrences
i. See if events are connected logically, in time, space, origin, or motivation
c. Same evidence: claims are the same if factual overlap is perfectly coextensive
3. Same parties: same exact plaintiffs and defendants including those in privity
a. One who agrees to be bound in an action 
b. Qualified relationships: subsequent property owners, assignor/assignee, bailor/bailee, or other peculiar relationships where the interests are very aligned
c. Adequately represented by someone with same interests party to the lawsuit: trustees, guardians, fiduciaries
d. If they assumed control over the litigation by paying for the lawyer or deciding strategy
e. Suing through someone else as a proxy
f. Special statutory scheme
4. Final judgment: when rendered by the court, availability of appeal doesn’t matter, only no longer final when reversed and that becomes final judgment [Moitie]
a. In state court, judgment not final while awaiting appeal 
5. Valid judgment: if court had the power to render judgment and there were no defects in PJ, SMJ, venue
6. On the merits: judgment addressed the merits of the claim and was not dismissed on procedural grounds
a. Still on merits if dismissed on procedural grounds with prejudice
7. Issue preclusion elements [Lumpkin]
a. Same issue involved in both actions
b. Actually litigated in first action
c. Decided and necessary to a valid judgment in that action, not necessarily on the merits
d. Both actions involved the same parties or those in privity with them
8. Same issue: the question of fact, or mixed question of law and fact that is presented to the court
a. Federal Logical relationship test: issues the same because they are logically intertwined
b. State: issue must be exactly the same
9. Same parties [Taylor]
a. Same as claim preclusion OR
b. Non-mutuality doctrine: new plaintiff or defendant may bring issue preclusion against a party who has already sufficiently litigated that issue in a separate action
i. Offensive: Original plaintiff raising issue preclusion against a new defendant is looked at more skeptically [Parklane]
1. Especially where defendant didn’t have reason to fully defend earlier
2. Judgment relied upon is inconsistent with others
3. Plaintiff could have easily joined earlier action
ii. Defensive: original defendant raising issue preclusion against a new plaintiff [Bernhard]
10. Actually litigated: parties confronted each other and formally presented the issue either orally or in writing
a. Must have same procedures available [Cunningham]
11. Decided: explicitly or implicitly
12. Necessary: judgment could not have been rendered without determination on that issue
13. Porn v. National Grange [claim preclusion]: diversity case concerning car accident insurance claim, breach of contract first, later tort claims concerning the breach precluded 
14. FDS v. Moitie [final judgment]: collateral attack on a judgment under direct review will have no effect
15. Taylor v. Sturgell [same parties]: guy seeking airplane info precluded because other related party had already done the same lawsuit, he was adequately represented
16. Lumpkin v. Jordan [issue preclusion]: could use issue preclusion but not claim preclusion in Jewish discrimination suit because discriminatory intent was already decided, different theory of liability didn’t matter
17. Cunningham v. Outten [actually litigated]: inattentive driving action did not preclude issue of negligent driving and find negligence by default because it did not have same available procedures in admin proceeding
18. Bernhard v. BOA [nonmutual preclusion]: probate court had resolved an issue and new defendant raised issue preclusion from that proceeding in a new suit to get money from that bank 
19. Parklane Hosiery v. Shore [nonmutual preclusion]: Parklane already lost in an SCC ruling and Shore is trying to sue them for the same issue, court allows for offensive issue preclusion here because Shore wasn’t able to join the first litigation and Parklane had incentive to fully defend the first suit
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