OUTLINE – CIVIL PROCEDURE (GROSSI)

DUE PROCESS

· FRCP RULE 1:  Scope and Purpose
· The Federal Rules of Civil Procedure should be construed, administered, and employed by the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding. 
· should be interpreted and applied so as to make a speedy, efficient and just administration of justice.

· What is civil procedure? 
a) Rules and procedures that govern cases that are not criminal
· Elements of Due Process
· From the Fifth Amendment (Federal), and Fourteenth Amendment (State)
1. Entitled to a just, speedy, and inexpensive trial
· Deprivation (or mere potential of deprivation) of life, liberty or property triggers a due process analysis
· Before someone is deprived of property, he should be given notice and must be provided with a hearing at some point 
· Flexible, fact specific, hearing & notice, fair procedure 

· Lawsuit Process:
· Complaint -> Answer -> Discovery -> Summary Judgment -> Trial

*Articulates idea of Hearing
· Matthews v. Eldridge (SCOTUS 1976)
· Summary:  Eldridge (plaintiff) sues defendant for the termination of disability benefits without a hearing (due process). He claimed that the administrative procedures for assessing whether a disability exists were unconstitutional. He cited a previous case (Goldberg) that said a person has a right to an evidentiary hearing prior to termination of welfare benefits (court differentiated between welfare and disability stating that welfare people had more need). 
· The court held:  that this administration process was NOT a violation of due process (Fifth Amendment) using the Matthew’s Formula to decide benefits could be terminated prior to a hearing. 
· Dissent: argues that more weight should have been given Private interest – plaintiff lost his house, furniture, etc (big effects) that were not even mentioned in the majority opinion.  
· Rule: Matthew’s Formula: To determine if Due Process has been violated you must balance the following interests:
1. Private Interest 
· The person being affected (eg. Eldridge)
2. Procedure 
· risk of erroneous deprivation through procedures used, and the probable value (if any) of additional or substitute procedural safeguards (questionnaire, help provided, etc).
3. Public Interest 
· The government’s interest (fiscal and administrative burdens) sometimes lines up with the public’s interest (eg: Matthew’s – cost of procedures, changes, paying additional benefits, etc)

*Articulates idea of Notice
· Mullane v. Central Hanover Bank & Trust Co. (SCOTUS 1950)
· Summary: Hanover Bank was the trustee of a common trust which was a pool of small trusts (for increased benefits). Trustee filed suit to settle first account, by law beneficiaries have to be notified -only notice Trustee gave was a newspaper publication (in strict compliance with the NY Banking law -publishing in newspaper once per week for 4 weeks). Does this violate due process? 
· This goes from State court to SCOTUS because of U.S.C. § 1257 (losing party of a federal issue in state court can appeal to federal court)
· Court held:  Using the Matthew’s rule – court holds that this law is unconstitutional for those parties whose whereabouts were known (mail was a reasonable and viable option to notify these people).
· Parties who were unknown/future, newspaper notice was sufficient
· RULE: 
· Notice must 
1. Be reasonably certain to inform
· Must provide reasonable time to appear and defend
· Cannot be a mere gesture
2. In the absence of reasonableness, the chosen method of notice is not lesser than feasible substitutes “reasonably calculated, under all circumstances, to appraise interested parties of the pendency of the action and afford them an opportunity to present their objections.”
· Ie: cost and effort
CLASS ACTIONS
· Definition: A class action is a type of representational litigation, when one or a few people represent a larger group of similarly situated people in a lawsuit.
· A class can be the plaintiff or defendant (but minimum 40 people)
· Joinder device aimed toward including more people in litigation
· Class action judgments are binding to all members of the class
· High risk of erroneous deprivation (might violate due process -- no notice/hearing for absent members)
· Representative members may not have everyone’s interest in mind, potential for void judgment

· FRCP RULE 23: 
· Rules for class actions 
· Lots of restrictions to ensure protection process is fair to all members
· (a) Prerequisites:
· Numerous - Class is so numerous that joinder of all members if impracticable
· Common Interests - Class has common interests (questions of law or fact common to all)
· Same Claims/defenses - The claims of the representative are the same/in line with the class
· Fair/adequate representation - The representative parties will fairly and adequately protect the interests of the class. 

*Articulates both Hearing and Notice (Hansberry)
· Hansberry v. Lee (SCOTUS 1940)
· Summary: Plaintiff (Lee -white land owners) tries to enforce restricted covenant against defendant (Hansberry). Defendant argued covenant was not valid but court said doesn’t matter, res judicata, you’re bound by previous class action judgment (in Burke v. Kleiman). Defendant argued that they should not be bound by this judgment because they were not party to it – violated due process. They did not receive notice of it or have an opportunity to respond (hearing). 
· Court held: that because Burke was NOT a class action (it had not been certified) that Hansberry was not bound by that judgment. 
· Even if it was a class action, Hansberry’s interests were not represented by the previous plaintiff OR defendant’s (defendant had settled and plaintiff was trying to enforce the covenant Hansberry was invalidating).
· GENERAL RULE:  One is not bound by a judgment in personam in a litigation in which he is not designated as a party or to which he has not been made a party by service of process. (If you are not a party to a litigation you cannot be bound by the judgment)
· Absent parties are bound by a judgment if:
· The named parties adequately represent the absent class and
· The prosecution of the litigation was within the common interest

· Reasoning: absent members must have adequate notice and representation. In this case Hansberry had interests that opposed the parties in the previously ruled case (ie: not res judicata – already decided). 
PLEADINGS
· Pleadings are written documents through which a party to a civil action either asserts a claim or defense, or denies the legitimacy of an opposing party’s claim or defense.
· Code pleading: 
· The old system of pleading, modeled on the British judicial system.
1. Goal was to reduce every case to a single issue of law or fact (impractical).
· Basic unit of litigation in federal courts is the claim
· Definition: 
· Claim:  A set of operative facts giving rise to one or more rights of action  
1. (facts + rights = claim) (called a cause of action in State Courts)
2. Rights of action: legal theories that may entitle a plaintiff to some form of judicial redress.
· Complaint:  The document that begins a lawsuit
· Allegation: a statement of facts that the plaintiff believes to be true
· Demurrer: a type of motion used to attack the legal sufficiency of a pleading (the federal equivalent is motion to dismiss)

· Federal system = Notice Pleading 
· Consistent with Rule 8(a)(2) – needs to provide notice of rights of action to defendant (DON’T NEED TO PROVE – that’s what discovery/summary judgment is for!)
· State system = Fact Pleading 
· A statement of facts constituting the cause of action
· Requires plaintiff to provide court with all facts that are needed to prove a cause of action

· FRCP RULE 8 (a)(2) 
· “a pleading that states a claim for relief must contain… a short and plain statement of the claim showing that the pleader is entitled to relief”

· Doe v. City of Los Angeles (Supreme Court of California 2007)
· Code of Cal Civ Pro §340.1 allows for statute of limitations to extend after plaintiff is 26 if the defendant knew of the abuse and did nothing to try and prevent it from occurring again.
· Summary: Two men filed complaints alleging that they had been sexually abused as children while participating in the LA’s Explorer Scout program and that City of LA and BSA (Boy Scouts of America) had been aware of the abuse and failed to take steps to prevent it. The question was whether the complaint was sufficient to extend the statute of limitations in this case.
· Court held: the complaint did not contain sufficient allegations of knowledge or notice on the part of the defendants. 
· ie: none of the allegations alleged that LA and BSA had known about previous misconduct by Kalish specifically – plaintiff must establish that defendant had knowledge or notice and failed to take reasonable preventative steps to avoid future acts which these plaintiffs did not do.
· Defendant’s demurrers were properly granted.
· Rule:  Plaintiffs seeking the shelter of CCP §340.1 (b)(2) are not required to plead evidentiary, as opposed to ultimate facts, and may include allegations based on information and belief. The subdivision is not a defense to a statute of limitations but an expansion of the limitations period, the purpose of which is to expand access to the courts by victims of childhood sexual abuse. It would be inconsistent with this purpose, or with the mandate to broadly construe these provisions, to apply more stringent rules of pleading than those that ordinarily apply.
· Thus, under the doctrine of less particularity, a complaint ordinarily is sufficient if it alleges ultimate rather than evidentiary facts. Moreover, a plaintiff may allege on information and belief any matters that are not within his personal knowledge, if he has information leading him to believe that the allegations are true. Furthermore, the doctrine of less particularity may be especially appropriate in this setting.

Doctrine of less particularity:
· Idea being that the defendant is the closest to the evidence so plaintiff can plead with less specificity (defendant has superior knowledge of the particular facts) 
· For situations where you can only gather information through discovery. 
· Allows the plaintiff to include allegations based on information and belief, not specific facts. Court determines this is in line with the purpose of the statute in this case – expanding access to the courts for victims of childhood sexual abuse.
· Allegations on information or belief: pleader does not have first-hand knowledge but has reason to believe (based on other facts) that the allegations are true

· Ultimate facts/conclusory facts:  the facts underlying and demonstrating the existence of the cause of action (ie: restating the elements of a claim)
· Evidentiary facts/nonconclusory:  Evidentiary facts serve as the basis for concluding whether the ultimate fact has been proven with the required degree of certainty.
· Statute of Limitations: the time limit within which a claim can be brought.

· California Code of Civil Procedure § 425.10 
· (a) illustrates Fact-Pleading System: 
· A complaint shall contain a statement of the facts constituting the cause of action, in ordinary and concise language and a demand for judgment for the relief to which the pleader claims to be entitled.

· FRCP RULE 11:
· You must believe what you’re alleging (speculation is not an allegation)


· Conley v. Gibson (SCOTUS 1957)
· Summary: Petitioners were part of the Local 28 of the Brotherhood union and employees of the Texas and New Orleans Railroad. Railroad “abolished” 45 jobs belonging to black employees but actually gave them to white people or demoted black employees. Petitioners brought a class action suit against the Union saying that they had been discriminated against by the Union. Claim can be evaluated by, identify the elements of the claim do the allegations support the elements of the claim.
· Defendants moved to dismiss under Rule 12 (b)(6) – stating that petitioners failed to state a claim upon which relief could be granted.
· Court held:  Petitioner’s claim adequately set forth a claim and gave the respondents fair notice of its basis. You do NOT have to prove the facts. The pleading purpose is to efficiently convey the information contained in a complaint to the respondent.
· RULE: complaint is sufficient when the plaintiff alleges enough general facts to give fair notice to the defendant of what the claim is (it will not be dismissed … unless it appears beyond doubt that the plaintiff can prove no set of facts that will entitle him to relief). 
· The FRCP require a claimant to provide a short and plain statement of the claim that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.

· FRCP RULE 12 (b)(6)
· Failure to state a claim upon which relief can be granted (motion to dismiss)

· FRCP RULE 9(b)
· Exception to Rule 8(a)(2) pleading standards – allows for heightened pleading standard specifically in regard to fraud or mistake.

· Declaratory Judgment:
· A declaration of rights or obligations of the parties
· Injunctive Relief:
· An order of the court addressed to a party to do or not to do something
· Damages:
· Money paid out to one party

· Parts of claim
· Duty
· Breach
· Causation
· Damages

· FRCP RULE 8 (e):
· Pleadings must be construed so as to do justice

· Leatherman v. Tarrant County (SCOTUS 1993)
· Summary: Civil rights claims – under §1983. This action arose from two incidents involving the execution of search warrants by police (dogs killed, person assaulted). Plaintiffs claimed that the police conduct had violated their Fourth Amendment rights. The municipality was essentially requiring a heightened pleading standard (factual detail with particularity) for any §1983 (civil rights) claims (they were so numerous and was trying to stop some from proceeding). US District court dismissed the complaints and the appeal court affirmed. SCOTUS granted certiorari. Tarrant County claimed first, that municipalities should be immune to suit and that a more relaxed pleading requirement would subject municipalities to expensive and time-consuming discovery for every 1983 claim, eviscerating their immunity from suit and disrupting municipal functions. Court rejects first claim, stating that municipalities are not immune from suits, though it cannot be held liable unless a municipal policy or custom caused the constitutional injury. Additionally, respondents claim that the degree of factual specificity required of a complaint varies according to the complexity of the underlying substantive law and that that 1983 issues are a complex subject, requiring a more complex pleading (ie: similar to fraud or mistake – 9(b)). 
· Court held: that this heightened standard was inconsistent with Rule 8(a)(2). Said that if drafters of Fed Rules intended §1983 claims to be included in 9(b) then it would have been. Court holds that lower courts will have to rely on summary judgment and discovery to weed out insufficient complaints. 
· RULE: No heightened pleading standard for 1983 claims, only Rule 9(b) (fraud/mistake).

· Respondeat superior: the doctrine making an employer or principal liable for the wrong of an employee or agent if it was committed within the scope of employment.
 
· Ashcroft v. Iqbal (SCOTUS 2009)
· Summary:  Plaintiff (Iqbal) files a Bivens action (claim against agent or someone acting under color of federal law violating constitutional rights) against Ashcroft and Mueller (et al). He was arrested after September 11th for having false immigration documents but instead of going to a regular jail, he was classified as “high interest” and put in maximum security prison where he was subjected to harsh conditions. He claims that this classification and maximum prison was entirely due to his race, religion or nation of origin (Pakistan/Muslim) and that this racist policy was created and endorsed by Ashcroft and Mueller. 
· The Appellate Court concluded that Twombly retired the Conley no-set-of-facts test and called for a flexible plausibility standard which obliges a pleader to amplify a claim with some factual allegations in those contexts where such amplification is needed to render the claim plausible. SCOTUS disagreed and reversed their decision.
· Court Held: that the complaint only consisted of conclusory allegations (can’t presume truth of these. The Court also clarified that Twombly’s “plausibility” standard is now a uniform Rule 8 standard.
· *I/prof disagrees with court ruling – found plenty of allegations that were not conclusory.
· Rule:   that the plaintiff failed to plead sufficient facts to state a claim for purposeful and unlawful discrimination by defendants. Under Twombly, a complaint must allege sufficient facts that, if taken as true, state a claim to relief that is plausible on its face.  
· Plausibility standard (Twombly/Iqbal Method)
· Dissent: two dissenting opinions in this case – both arguing that the complaint was sufficient and that the majority mischaracterized the allegations as conclusory. That the court should have allowed for the discovery process before dismissing.

· Twombly/Iqbal Method/Plausibility Standard: 
1. Identify the elements of the claim
2. Identify conclusory allegations that are not entitled to the assumption of truth
3. See whether the remaining allegations give rise to a plausible claim (and give them the assumption of truth) 

· Conclusory Allegation:  an allegation that merely recites the elements of the claim without adding factual support (not sufficient!)


· Plausibility Standard Notes:
· Changes to the pleading system started with Twombly - a decision by the Supreme Court in 2007 (overruling Conley). In Twombly, the court developed a new standard for assessing the efficiency of a complaint that is called the Plausibility Standard. 
· Before Twombly, unless the plaintiff presented no set of facts, it would be allowed to proceed. 
· Now, under Twombly, the standard is that the complaint should be dismissed unless the plaintiff can plead sufficient facts to support a plausible claim.
· Putting the emphasis on the facts makes the notice pleading system dangerously similar to the fact pleading system (state system)
· Still using 8(a)(2) but interpreting it differently.

· Turkmen v. Hasty (2015)
· Class action suit brought against Ashcroft and Mueller – but this time the department of justice published a report that contained information that allowed sufficient pleadings by Turkmen against them (the pleadings were essentially the same in this case and Iqbal).

· A legitimate inference at law is one that a reasonable fact-finder could rationally draw from the facts (or evidence).
SERVICE OF PROCESS
· What is Service of Process:
· Formal delivery of documents to inform the defendant that they have been sued.
· Due Process entitles a defendant in a civil action to Notice of the action and an opportunity to be heard (Notice and Hearing).
· Improper service will not be binding (and any judgment made will be void).
· Mullane (Notice but also touched on service of process)
· Absent waiver, proper service of process is a prerequisite to the exercise of personal jurisdiction.

· For Service of Process to be valid:
1. Must comply with a Rule (or statute)
2. Must comply with Due Process
· Actual Notice (Mullane)
· Fact Specific:
· Due Process is fact specific analysis and requires looking at the facts of the case to determine whether the procedure is fair and reasonable.

Due Process Notice Requirements for Service: (Mullane)
· Notice will inform D of the content of the action and give D reasonable time to show up to defend. 
· Cannot be a mere gesture
· Pick the method that is not less likely to inform.

· FRCP RULE 2
· There is one form of action – a civil action

· FRCP RULE 3
·  A civil action is commenced by filing a complaint with the court

· You serve someone with:
· The complaint (a document that contains the claim)
· The Summons (a document that contains the formal instructions to appear in court)

How to analyze:
1. Who is D? (Individuals 4e or Corporations 4h)
2. Can/should I use waiver? (4d) – not all D’s are eligible
3. If not using waiver, go to 4e or 4f formal service of process

· FRCP RULE 4 
· Describes what is in a summons, how to service the documents organized by who you are serving.
· Governs service of process in federal courts
· 4 (b) 
· A summons must be issued to each defendant to be served
· 4 (c)
· A summons must be served with a copy of the complaint within time allowed (4(m))
· Service may be by anyone who is at least 18 and not a party to the suit
· A lawyer is not a party to a suit but usually does not do service
· By a marshal or someone specially appointed

· 4 (e) Individuals (US)
· Five options of service
· Following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located
· Or where the service is made
· Delivering a copy of the summons and of the complaint to the individual personally 
· Leaving a copy at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there (fact specific)
· Delivering a copy of each to an agent authorized by appointment or by law to receive service of process (ie: person who was hired to receive on D’s behalf)
· *does not include minors or incompetent people (?)

· 4 (f) Individuals (Foreign)
· Six options of service
· By any internationally agreed means of service that is reasonably calculated to give notice
· If there is no internationally agreed means, then by a method that is reasonably calculated to give notice:
· As prescribed by the foreign country’s law for service in that country in an action in its courts of general jurisdiction
· As the foreign authority directs in response to a letter rogatory or letter request
· Unless prohibited by the foreign country’s law, by:
· Delivering a copy of the summons and the complaint to the individual personally
· Using any form of mail that the clerk addresses and sends to the individual and that requires a signed receipt
· By other means not prohibited by international agreement, as the court orders

· 4 (h) Corporation, Partnership or Association
· Four options of service
· In a judicial district of the US
· Serve by following the law of the state where the district court sits
· Or by following the law of the state where the service must be made
· By delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and – if the agent is one authorized by statute and the statute so requires – by also mailing a copy of each to the defendant 
· (for a corporation abroad) -- At a place not within US, in any manner prescribed by Rule 4(f) (foreign individual) except personal delivery.

· 4(m) Time Limit for Service
· D must be served within 90 days of complaint being filed (and will be dismissed without prejudice)
· Unless P shows good cause, in which case court extends the time for service.

· 4 (d) Waiver Service
· Not all D’s are eligible for waiver service
· If waiver service is chosen, P must send waivers to each and every defendant in the suit and will have to then receive signed waivers from them all for service to be valid.
· TIME LIMITS:
· D gets 30 days to respond to Waiver (or 60 days if outside US)
· If D returns the signed waiver within the 30 days, D then has 60 days to send an Answer (or 90 days if outside US).
· INCENTIVE:
· Avoid unnecessary expenses of formal summons
· More time to Answer
· Don’t use this if you have limited time on the statute of limitations (D can refuse to sign in order to run it out)
· If there is no good cause for failing to waive service, then D is responsible for the costs of the formal service of summons
· There’s a duty to avoid unnecessary expense that has to be honored if D refuses to comply (however, running out statute of limitation is a good reason and sufficient!)

**You CANNOT decide to switch types of process in the middle of one. I.E. if you send a waiver you cannot decide that the notice was sufficient OR send a formal summons UNTIL the time period expires and the rule is properly followed for service after.

· Statute of Limitations:
· The time will be stopped when you properly serve the complaint to D
· If waiver service is used, the statute of limitations freezes by the filing of the signed waiver

· RULE 12 (b)(5)
· Motion to Dismiss for improper service of process
· If service of process is not done properly D can attack it by filing a Rule 12(b)(5)
· When to file: 
· Must be your first response to an action otherwise, by not filing it and proceeding with an Answer you are waiving your right to it.
· You can put it in the Answer OR file it before the Answer (NOT AFTER!)
· If it is denied, the court will indicate how many days you have to Answer
· If there are conflicting versions of facts the court tends to favor the plaintiff so that the case can proceed and be heard on its full merits.

· RULE 12 (b)(4)
· A motion to dismiss the action for insufficient process
· This attacks the sufficiency of the summons

Dismissed without Prejudice: allows the plaintiff to file the action again
· Typically, courts allow plaintiffs to file again, because courts prefer to resolve cases on their merits and if a claim is dismissed they are unable to do so (unless Plaintiff has pissed court off by bringing the action repeatedly in which case it can be dismissed WITH prejudice).
· A dismissal for a procedural defect is a dismissal on procedural grounds which means it’s not on the merit of the action.

· RULE 12 (h)
· Waiving and Preserving Certain Defenses
· When Some are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:
         (1) omitting it from a motion in the circumstances described in Rule 12(g)(2)

Default Judgment: 
· It is a judgment on the merits of the claim 
· Court ordered defendant to pay 
· When confronted with equally reliable but conflicting accounts, courts should resolve any doubts in favor of the party seeking relief under Rule 60(b), because that party has not had a chance to be heard yet. Setting aside the judgment will allow for the case to be tried on its full merits.

Void Judgment:
· There is a procedure in place to protect the parties, that has a rule component and a due process component. If D is not provided the full scope of the procedure then the court does not have the power to provide a judgment. If a judgment is provided without this power, then the judgment is void. 

· RULE 60 (b)
· Grounds for relief from a Final Judgment, Order or Proceeding
· (4) the judgment is void
· Can be filed within a reasonable time (no set time limit)

· RULE 55 (c)
· Setting aside a Default or a Default Judgment
· Court may set aside a default for good cause or a default judgment under Rule 60(b).

· AICPA v. AFFINITY CARD (S.D.N.Y. 1998)
· Summary: Action rises from a breach of a three-way contract for unpaid fees. Plaintiff tried to serve D but accidently served a VP of a different company (shared an office). There were conflicting versions of how the service went. D did not answer in time permitted and court entered a default judgment against D. D moved to vacate on lack of personal jurisdiction due to ineffective service of process (Rule 55c and 60b4). When confronted with conflicting accounts, court should resolve in favor of party bringing the 60b. Court held that P failed to properly serve D and vacated the default judgment and directed D to accept service within 7 days.
· Rule:   Service of process upon a corporation is not effective if service is made upon a non-employee who is (1) not authorized to accept process or (2) aware that he is doing so, regardless of whether the corporation timely receives actual notice. 
· The due process component is not the issue here because the President received the documents the same day of process (ie: Notice)
· Is a Vice President sufficient under Rule 4(h):
1. Yes: as long as the person is so integrated with the organization that he will know what to do with the papers.

· Substantial Compliance: 
· The rules of service of process are not intended to be read strictly but to be flexible
· Courts have the discretion to distinguish between your technical errors and Rule 4 (because they would prefer to hear the case and resolve them on full merits). 
PERSONAL JURISDICTION
 
· 5th and 14th Amendment limit the jurisdiction of courts (due process). 
· Personal Jurisdiction (PJ): The power of the court to render a judgment that is binding on the defendant.
1. Without this power, if the court issues a judgment, it will be void
· Personal Jurisdiction = State
1. PJ is referring to the power courts of a state have to exercise jurisdiction over a defendant.
2. If D has meaningful connection with the forum (state) then D can reasonably expect to be sued in the forum and the court will have power over D.
· Fictions
· Courts came up with fictions to push the boundaries created by the Territoriality rule because it proved too inflexible. A corporation doing business in a state that it’s not physically present in is a fiction.
· Even if you're not physically present in the forum but you drive a car or motorcycle, we’ll assume implied consent on your behalf. If you do business in the forum + something else, then you're physically present in the forum. 
·  Justice Stone suggested a qualitative, fact specific approach. Out of this developed the meaningful contacts analysis.

Personal Jurisdiction has two components:
1. A Rule must give the court power to exercise personal jurisdiction over D
a. Statute 
i. Long-Arm Statute: rule that allows a state to reach beyond its borders
1. Before Int. Shoe -- Territoriality Rule (States could only operate within their borders – this became inflexible as transportation and business practices expanded).
2. With Int. Shoe – abandon this principle and give courts power to reach beyond borders. With this came long-arm statutes (like in Int. Shoe).
2. Consistent with Due Process
a. There are two ways that due process can be satisfied:
i. Traditional Bases of PJ (only available for individuals, except consent + authorized agent)
OR
ii. Meaningful Connections Analysis (Minimum Contacts) (Int. Shoe)
1. Specific Jurisdiction
a. Where the plaintiff’s claim arises directly from D’s connections with the forum (ex: Int. Shoe)
b. Purposeful Availment (purposeful direction)
2. General Jurisdiction
a. Where the claim is totally unrelated to the meaningful connections.

· Traditional Bases of Personal Jurisdiction:
1. Domicile
· Definition: 
· Residing in a state with the intent to be there permanently or indefinitely
· You do not physically have to be there 
· You do not lose your domicile until you’ve acquired a new one
· You can only have ONE domicile
· Corporations cannot have domicile
2. Consent
· Appearing in court without objecting to PJ will be considered consent to it
· If you have a contract in place with P indicating a chosen forum (you do not have to have a connection with the forum in this case)
· Forum selection clauses or choice of law clause (contracts)
· Available for corporations
3. Service of Process on an Agent
· You can appoint an agent
· Available for corporations
4. Tag/Transient Rule
· If you are in the state voluntarily and properly served while there, the state court has PJ
· Length of time does not matter, as long as you are there physically and voluntarily. 
· Ex: Person was tagged during a connecting flight, considered valid PJ because she was there voluntarily and served properly.
· A corporation is not subject to Tag/Transient jurisdiction
5. In Rem
· The court has power/jurisdiction over the property.
· Ex: Bankruptcy proceedings (we won’t cover this in depth)
· “against a thing”
Personal Jurisdiction
· International Shoe v. Washington (SCOTUS 1945)
· Summary:  Int. Shoe is a Delaware company with principle place of business in Missouri, engaged in the manufacture and sale of shoes. It has sales people in Washington, they occasionally rent sample space, send orders out from there to be filled but have no agent in the state or offices. 
· Court held: that there are two of jurisdiction that allow a corporation to be reasonably aware of the potential of being sued: general jurisdiction and specific jurisdiction. General jurisdiction requires continuous corporate operations within a state so substantial and of such a nature as to justify suit against it on causes of action arising from activities entirely unrelated to those activities.  Specific jurisdiction requires that the corporation have meaningful connections (purposefully availed itself to the forum state) with the forum state and that the cause of action arises out of or is related to those activities that this is sufficient to render the corporation liable to suit in that forum. Here, the court determined that the activities that Int. Shoe had in Washington constituted meaningful connections and Washington had PJ over it (thereby adopting this new “meaningful connections” approach. 
· Court held that due process could be met even if D was not present in the forum if the party has meaningful connections in the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
· **General jurisdiction was created sometime after this case and prior to Daimler. 
· Rule:  For D who is not present within a forum to be subjected to a courts PJ, due process requires that D have certain “meaningful connections” (minimum contacts) with the state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. 
· Previous to this case, for corporations the courts used a mechanical (and fictional) method:
·  “Doing Business” = “Solicitation + some other activity”
· This case is an example of Specific Jurisdiction (the action (unpaid taxes) arose directly from the meaningful connections (selling shoes in the state).

Types of Long-Arm Statutes:
1. “Tailored” or “specific” statute 
a. Indicates specific circumstances where it applies (ie: Burger King case, only applied to breaches of contract).
2. “Due Process” statutes
a. Authorizes the court of the state to exercise long-arm jurisdiction to the maximum extent permitted by the Constitution.
b. California has this kind.

Meaningful Connection Analysis:
· If D is not physically present within the forum, he may still have some meaningful connection with the forum so that the exercise of jurisdiction over D will be consistent with the notion of fair play and substantial justice (ie: due process).
· FACT SPECIFIC analysis
· Analyze the specific facts of the case to determine if D has meaningful connections to the forum.

Meaningful Connection Analysis:
Burden on Plaintiff
1. Long-Arm Statute
· Two Types:
· Due Process Statute
· Tailored Statute
· Courts of the state may exercise jurisdiction to the extent that it is consistent with due process
2. Relatedness
· General Jurisdiction
· No relation between claim and D’s contacts
· If you are so pervasively present in the forum state, you can expect to be sued in that state on any cause of action even those, that are unrelated to your pervasive presence. 
· Forum state: 
· Individuals – domicile (equivalent) (it's either domicile or its not) 
· Corporation – is at home where the corporation has a Principle place of business and the state of incorporation (AND other similarly unique affiliations with forum state) 
· IE: a corporation has general jurisdiction in the state where its PPB is AND there’s general jurisdiction where the corporation was incorporated AND general jurisdiction can be established using the proportionality test to find that the corporation has similarly unique affiliations with the forum state). 
· Proportionality Test: Trying to establish if the volume of the business is greater than the corporation’s business in another state (or nationwide – worldwide?). I.e.: if the volume of business conducted in California is only 1% of nationwide business that is not very much (though the actual amount could still be substantial). 
· Corporations are the exception, can have more than one home (incorporated in multiple states) HOWEVER only ONE principal place of business per corp.
· It is absolutely necessary that you find the uniqueness by comparing what a corporation does in one place to what it does in another place and what it does worldwide. This is for Plaintiff to prove and is a cumbersome requirement (why Justice Sotomayor disagrees with it). 
· Judge will allow jurisdictional discovery, specifically to help determine personal jurisdiction (only allowed in particularly complex cases).
· Principal place of business – the place where the high-level officers of the corporation direct, control and coordinate the corporation’s business.
· When general jurisdiction is found, no need to run third prong, “reasonableness” analysis (because the party can reasonably expect to be sued at home). (footnote 20 in Daimler)
· **Transactions/purchases (even a huge amount) can never be the basis of general jurisdiction**
· Ties into “stream of commerce” theory – it can bolster specific jurisdiction claims but it NOT sufficient for general jurisdiction.
· SCOTUS rejects the Agency Theory that the Ninth Circuit adopts in Daimler, saying it is inconsistent with the approach uniqueness of general jurisdiction. The corporation would essentially be home everywhere.
· General jurisdiction is very, very rare. 
· Only case to find general jurisdiction is Perkins v. Benguet Consol. Mining Co.

· Specific Jurisdiction
· P’s claim arises out of (Int. Shoe, Burger King, Calder) OR relates to (Ford) D’s contacts with forum
· Int Shoe: failing to pay taxes from doing business in forum
· Burger King: breach of contract, failure to pay fees due from the contract in the forum
· Purposeful Availment /Purposeful Direction
· A type of affiliation of D with the forum where he avails himself of the benefits of the forum.
· **Presumption of Reasonableness (if P has shown #1 and #2, there is a presumption of reasonableness that D has to rebut. D has to show that it is UNREASONABLE

Burden on Defendant (must have compelling case of constitutional magnitude to rebut)
3.  Reasonableness (D can rebut by presenting evidence for the following factors, weighted in favor of ii).
a. Reasonableness Factors: (balance)
i. Plaintiff’s interests
1. In obtaining convenient and effective relief
2. Where the evidence is (ex: accident)
ii. Defendant’s burden (of constitutional magnitude)
1. Access to justice (has to be very serious, not just that it’s too far to travel to forum state). 
2. Ex: cannot have access to evidence necessary for due process to be exercised.
iii. Interest of forum state
1. Litigating it in its own state, protecting its residents
iv. Interest of judicial system as a whole
1. Judicial system would prefer to have cases litigated where the evidence is, support state interests, fluid.

· If case of #1 and #2 is strong, harder for D to rebut with #3. But if #1 and #2 are weak, easier to rebut. D must have compelling case for dismissal (i.e.: it would be extremely unfair to litigate D here).
· Due Process req’s D to have meaningful connections w/ forum such that the maintenance of the suit does not offend trad’l notions of fair play and substantial justice

Purpose of Meaningful Connections Test:
· To protect D against burdens of litigating in a distant and inconvenient forum. It acts to ensure that the States through their courts, do not reach beyond the limits imposed on them by their status as coequal sovereigns in a federal system.

Specific jurisdiction found (Purposefully directed)
· Burger King v. Rudzewicz (SCOTUS 1985)
· Summary:  Rudz negotiated with BK (FL Corporation) and eventually signed a 20-year agreement entering into a franchise. He also purchased equipment off of BK and agreed to pay a monthly fee (to their Miami office). He did not pay BK and they sued for breach of contract in Florida. Rudz claimed they did not have PJ, entered special appearances and filed a 12(b)(2). The agreement had a Choice of Law clause but not a Choice of Forum clause. Once it had been decided that the D purposefully established minimum contacts with the forum state, then the court looked at the reasonableness of the asserting PJ. The burden to assert unreasonableness is on D, who must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.
· Court held: Using the minimum contacts (meaningful connections) analysis, the court established that Rudz purposefully directed his activities toward the forum state and because of this he should have reasonably known he could be sued there. Additionally, he could not provide convincing evidence to suggest that the exercise of personal jurisdiction in that forum would be unreasonable/fundamentally unfair. Because of this the court concluded that the District Court’s exercise of jurisdiction did not offend due process.
· Rule: A Defendant who purposefully directs activities toward a forum state, with the harms arising out of or relating to those activities, and who fails to provide evidence that the exercise of PJ would be fundamentally unfair, satisfies the minimum contacts requirement for personal jurisdiction.

Purposeful Availment /Purposeful Direction
· Purposefully directing your interest and activities to a forum. Because of the meaningful affiliation, D cannot be surprised at being sued in that forum (not necessary for meaningful connections but sufficient).
· These terms of synonymous BUT you can have purposeful direction without availment.
· Burger King – the defendant purposely directed himself at the forum state, he negotiated, he chose to enter an agreement with the FL Corp, etc.

Contract Clauses:
· Forum Selection Clause:  States the forum where you will litigate a dispute arising between parties (this falls within a traditional base of jurisdiction)
· Choice of Law Clause: Applicable substantive law (ie: in BK you will apply Florida contract law to resolve any disputes over the agreement).

Spectrum of Possibilities of Meaningful Connections:
1.  General Jurisdiction:
a.  D’s contacts with forum are so pervasive that the exercise of personal jurisdiction will be proper in any cause of action (YES jurisdiction)
	2.  Specific Jurisdiction:
a.  Continuous, systematic contacts and the claim is related to (or rises out of) defendant’s contacts with the forum. (YES jurisdiction)
	3.  Specific Jurisdiction:
a.  an isolated but meaningful contact AND claim is related to D’s contact. (Quality not quantity) (YES jurisdiction)
	4.  No Jurisdiction: 
		a.  D’s single, isolated act NOT related to P’s claim (NO jurisdiction)

· FRCP RULE 12 (b)(2)
· A motion to dismiss for:
· (b)(2): lack of personal jurisdiction

Foreseeability:
· Not the mere likelihood that a product will find its way into the forum state BUT that D’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.

No specific jurisdiction found
· World-Wide Volkswagen v. Woodson (SCOTUS 1980)
· Summary: Family purchased an Audi from D (Seaway) in NY. Moved to Arizona and drove their car there from NY. As they passed through Oklahoma, they got into a bad accident and the Audi caught fire due to an issue with the car. The family sued Seaway and WW (plus Audi and VW) but WW and Seaway entered special appearances claiming Oklahoma did not have PJ. 
· Court held:  that D did not have meaningful connections to forum state, and that foreseeability of a car’s use in Oklahoma is not sufficient to establish PJ. No PJ here. It’s about the reasonable anticipation of being sued. 
· Dissent: Three separate dissents but primarily they were all saying that because a car is mobile, and it is part of a global company, (though these two D’s were only local dealerships) D should have been aware that it could be reasonably sued from Oklahoma. 
· Rule: PJ may only exist if D has meaningful connections to the forum state.

Specific Jurisdiction found
· Calder v. Jones (SCOTUS 1984)
· Summary:  Actress Shirley Jones sued National Enquirer, South and Calder for libel in California. All 3 D’s were Florida residents. South and Calder entered special appearances arguing lack of personal jurisdiction in California. Calder (editor) had only visited California once for pleasure (no other contacts), South had travelled to California frequently for business, he wrote the article and he used sources in California for the article. He made phones calls to California sources and also called P’s home for comment. The published article in California caused harm to P. Court held that the article’s focal point was California, and that D’s intentional actions were expressly aimed at California. 
· Court Held: that Jurisdiction was proper based on the effects of their intentional conduct in California. Thus, was born the Calder test or “effects” factors.
· Rule: Personal jurisdiction is proper over a defendant where the defendant has certain Meaningful connections (minimum contacts) such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. 
· Effects Test:
1. D committed intentional tort
2. P felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by P as a result of that tort.  (brunt of harm felt in forum)
3. D expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious activity. (tort aimed at forum state)

Restatement (Second) of Conflict Laws §37
· A state has PJ over D who causes effects in the state by an act done elsewhere with respect to any cause of action arising from these effects unless the nature of the effects and D’s relationship to forum make the exercise of such jurisdiction unreasonable.
**All of these are variations courts have taken on the meaningful connection’s analysis. You can use any of these (within the roadmap analysis) to argue for PJ.

· Note: When the injury occurs on the internet, it’s not that D can be sued everywhere in the world, you need to show that the post is connected to the forum state. Did D purposefully avail himself to forum (ie: through advertising or sales)? If users accessed the website from the forum state that can also speak towards purposeful availment.

No specific jurisdiction found
· WALDEN v. FIORE (SCOTUS 2014)
· Summary: P’s were professional gamblers travelling back from Puerto Rico. They were stopped by TSA agents who discovered 97k in cash in their bags. They let them go, but alerted DEA in Georgia (where they were connecting to Nevada). DEA stopped them in Georgia, despite finding no evidence of drugs, seized the cash. P’s continued on to Nevada and eventually sued D in Nevada claiming a Bivens action trying to get cash back. D created an affidavit that apparently was false. D filed motion to dismiss based on no PJ in Nevada. Lower Court applied the Effects Test here – but determined that the focal point of the affidavit was not Nevada (vs. in Calder where California was the focal point of the article). 
· Court held:  that there was no PJ here. (Similar to World-Wide because the only connection with forum is P’s connection (accident) to forum state).
· Rule: Defendant's actions in Georgia did not create sufficient contacts with Nevada simply because he allegedly directed his conduct at plaintiff's whom he knew had Nevada connection.  
· Personal jurisdiction may not be exercised over a nonresident civil defendant if the defendant’s sole contact with the forum state is knowledge that the defendant’s tortious conduct committed outside the forum state has an effect on the plaintiff in that state. 
· Bivens Action: violation of constitutional rights of P by federal officials

· FRCP RULE 12 (h)
· Waiving and Preserving Certain Defenses
· (1) when some are waived. A party waives any defense listed in Rule 12(b) (2)-(5) by:
· (a) omitting it from a motion in the circumstances described in Rule 12(g)(2); or
· (b) failing to either:
· Make it a motion under this rule; or
· Include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of course.

· FRCP Rule 15(a)(1)
· A party may amend its pleading once…

· FRCP RULE 4 (k)
· Territorial Limits of Effective Service
· (1) In general. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant.
· (A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;
· (B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the U.S. and not more than 100 miles from where the summons was issued; 
· (C) when authorized by a federal statute
· (2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
· (A) the defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and
· (B) exercising jurisdiction is consistent with the U.S. Constitution and laws.

*Federal courts normally borrow state long-arm statutes. Except in the case of these exceptions:
1. Interpleader statute: Allows p to sue multiple claimants at once, regardless of service under state long-arm statute. 
2. 4(k)(2) if no PJ in any state, PJ allowed through worldwide service of process. Eg. Foreign defendants.

No General Jurisdiction found
· Daimler A.G. v. Bauman (SCOTUS 2014)
· Summary:  residents of Argentina (P) sued Daimler in the US on a wrongful death claim and IIED (+ other violations of human rights). Daimler is a German company so P argued that California had jurisdiction because Daimler was MBA’s parent company and that MB USA had meaningful contacts to California. P argued that California should have general jurisdiction over Daimler through Daimler’s subsidiary company of MB USA (ie: MB USA’s connections should be attributed to Daimler).  There was not specific jurisdiction here because the action does not arise out of Defendant’s contacts to forum state. For there to be general jurisdiction, the corporation’s affiliations with the state must be so substantial and of such a nature as to justify suit against it, and so as to render it essentially “at home” in the forum state (or it must be where the corporation’s principal place of business is located or the state in which it is incorporated). (“a court may assert general jurisdiction over foreign corporations to hear any and all claims against them when their affiliations with the State are so ‘continuous and systematic’ as to render them essentially at home in the forum state.”) The court here added the paradigmatic “home” and the proportionality test to general jurisdiction. The paradigmatic “home” is the corporation’s state of incorporation and its principal place of business (PPB is typically where its corporate headquarters are located).  In this case, SCOTUS opened up the possibility that a corporation might be at home in states beyond these two types of locations – though cautioned that this would be an exceptional case. Thus, this is meant to be a limitation on general jurisdiction. To establish general jurisdiction in this exceptional case, the plaintiff would need to make a comparative assessment of the corporation’s worldwide operations and show that the contacts in forum is proportionally more significant than other forums and in fact is like home. 
· Court held: General jurisdiction was not found here.
· Stream of commerce: Although the placement of a product into the stream of commerce may bolster an affiliation germane to specific jurisdiction, such contacts do not warrant a determination that, based on those ties, the forum has general jurisdiction over a defendant.
· Mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions.
· Rule:  A court can assert general jurisdiction over a foreign corporation if the corporation’s continuous corporate operations within a state are so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities (such that it is “at home” in the forum state)

Tried to find General and Specific Jurisdiction but both failed (for the non-California resident plaintiffs)
· Bristol-Meyers Squibb v. Superior Court (SCOTUS 2017)
· Summary: 86 California resident plaintiffs and 592 non-California resident plaintiffs sued BMS in California for a variety of claims (product liability, negligent misrepresentation, misleading advertising claims) based on injuries allegedly caused by a BMS drug called Plavix. Lower court found general jurisdiction but the higher court said there wasn’t general jurisdiction and remanded it. Next, California Supreme Court found specific jurisdiction using a “sliding scale approach”. BMS moved to quash service of summons for lack of personal jurisdiction in relation to the non-California residents (because they bought the drug and took it (ie: injuries) occurred in states other than California. This was a consolidated law suit (not a class action). The Supreme Court rejected this sliding scale approach and said that the rule is clear, and that here, there is no affiliation between California and the nonresident plaintiffs’ claims. 
· Court Held:  California courts do not have specific jurisdiction over the nonresidents’ claims. (Though not considered in this case, the California residents were found to have specific jurisdiction).
· Rule: In order for a state court to exercise specific jurisdiction, the suit must arise out of or relate to the defendant’s contacts with the forum. In other words, there must be an affiliation between the forum and the underlying controversy, principally, an activity or an occurrence that takes place in the forum State and is therefore subject to the State’s regulation. For this reason, specific jurisdiction is confined to adjudication of issues deriving from, or connected with, the very controversy that establishes jurisdiction. 
· **Professor argued that there could be relatedness here (dissent also argues this)
· Dissent: Argues that BMS is purposefully availing itself to the laws and protections of California and though the claim does NOT arise out of these contacts, it is RELATED to them. There is no doubt to the “reasonableness” here, all parties have an interest in keeping the lawsuit in California (rather she knows that BMS wants the case dismissed, knowing that plaintiffs will likely not refile the suit). Additionally, argued that it will make it incredibly difficult for plaintiffs to aggregate claims arising out of a single nationwide course of conduct in a single suit in a single State. Essentially nationwide mass actions in any State other than those in which a defendant is "essentially at home.”
· Sliding Scale Approach:  "The wider ranging the defendant's forum contacts, the more readily shown a connection between the forum contacts and the claim."

Relationship between PJ and Service of Process:
· Though they are different they also related:
· both subject to the limitations of due process 
· In order for a court to have PJ over D, D must have been properly served with process. 
· Both 12(b)(2) and 12(b)(5) have to be filed before the Answer or within the Answer (but not after)

Specific jurisdiction found
· Ford v. Montana (SCOTUS 2021) 
· Summary:  Two separate product liability claims (stemming from car accidents) against Ford. Each Plaintiff sued in their respective state (Montana and Minnesota) where the accidents occurred. Ford moved to dismiss (12(b)(2)) for lack of jurisdiction, arguing that a causal link existed only if the company had designed, manufactured or sold in the state - the particular vehicle involved in each accident. SCOTUS rejected this argument – “Ford’s causation-only approach finds no support in this Court’s requirement of a connection between a plaintiff’s suit and a defendant’s activities. The court puts the focus on the “relates to” part of the specific jurisdiction rule, stating that some relationships will support jurisdiction without a causal showing. The court compares this case to World Wide VW, referencing the car manufacturer and nationwide importer where specific jurisdiction was found– “when a company like ford serves a market for a product in the forum state and the product malfunctions there.” Ford had systematically served a market in Montana and Minnesota for the very vehicles that the plaintiffs allege malfunctioned and injured them in those states. So, there is a strong relationship among the defendant, the forum, and the litigation – the essential foundation of specific jurisdiction (None of this is to say that any person using any means to sell any good in a state is subject to jurisdiction there if the product malfunctions after arrival. We have long treated isolated or sporadic transactions differently from continuous ones).
· Court Held: When a company like Ford serves a market for a product in a State and that product causes injury in the state to one of its residents, the state’s courts may entertain the resulting suit.
· Rule: The defendant must take some act that purposefully avails him of the privilege of conducting activities within the forum state. The contacts must be the defendant’s own choice and not “random, isolated or fortuitous.” The plaintiff’s claims must arise out of or relate to the defendant’s contacts with the forum.
· Concurring (Gorsuch/Thomas): The majority’s interpretation of “arise out of or relates to” has unnecessarily broadened the scope of contacts that are sufficient to support specific jurisdiction. Due process requires some causal link between the defendant’s forum-state contacts and the plaintiff’s injury. Here the allegedly defective Ford vehicles would not have been in Minnesota or Montana without Ford’s marketing, sales, and service efforts so this is a sufficient causal link to support exercising jurisdiction without broadening the existing legal standard to activity that “relates to.”

VENUE

· Venue in federal courts is: the judicial district or division where an action may be filed
· Governed by statutes
· California is divided into four districts.
· A division is a smaller component of a district – not all states have divisions.

· Similarities between PJ and Venue:
1. Both consider proper geographical location of the action
· Differences between PJ and Venue:
1. PJ = state, Venue = district or division
2. Venue is codified (governed by statutes), PJ we run minimum contacts analysis

· General Venue Statute: §1391
· This is the general statute that governs venue. There are also special venue statutes that apply to specific types of lawsuits. Most special venue statutes provide venues in addition to those provided by 1391 (unless it specifically precludes reliance on 1391).
· §1391
· (a) Applicability of section – except as otherwise provided by law – 
1. This section shall govern the venue of all civil actions brought in district courts of the United States; and 
2. The proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature (section a defines it as a general statute that applies to all civil actions)
· (b) Venue in general – A civil action may be brought in – 
1. A judicial district in which any defendant resides; if all defendants are residents of the state in which the district is located; 
2. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or
3. If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action. (this option only applies if the first 2 do not apply anywhere in the US) (section b provides 3 options available for venue)
· (c) Residency – For all venue purposes – 
1. A natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;
2. An entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and (#1 and #2 of this section apply to (b)(1) above))
3. A defendant not a resident in the United States may be sued in any judicial district, and the joinder of such defendant shall be disregarded in determining where the action may be brought with respect to other defendants. 
· (d) Residency of corporations in States with multiple districts – For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts. (intended for incorporations, associations and unincorporated associations. You treat the district like a state and run a PJ analysis on it to determine if it is proper venue per this section. If the corporation is not really connected to any district, even if the courts of the state have PJ over the corporation, then we need to run a comparative analysis and will find venue in the district where the corporation’s contacts are more significant).
 
· Plaintiff gets to choose venue when they file the action. Their decision is often given a lot of weight when considering transfers.

· First Michigan Corp v. Bramlet
· Summary:  The Bramlets invested money with First Michigan (bank) and Michael Sobol (investment broker). They claimed that FM and Sobol had failed to provide them with statements showing the loss before it was too late to mitigate the damage (filed in Florida). Bank initiated this action in Eastern District of Michigan seeking to enjoin and dismiss the Bramlets arbitration claims as ineligible (pursuant to NASD Code) which bars arbitration of claims that are more than 6 years old. The Bramlets responded by filing a motion to dismiss (12(b)(3) for improper venue. Trial court granted the motion based on the reasoning that the most substantial event giving rise to the plaintiff’s action was the Bramlets’ filing of arbitration which was initiated in Florida. This court determined that the trial court used an outdated method of determining proper venue because the new standards (established in 1990) indicate that proper venue can occur in any jurisdiction where substantial activities giving rise to the claim occurred and that it does not have to be the most substantial, as the trial court relied upon. This court determines that both venues would be proper and there is no hierarchy among them. 
· Court Held: the trial court misapplied the statute in determining that the plaintiffs had filed their action in an improper venue. Reverses and remands for further proceedings.
· Rule: Under §1391(a)(2) the appropriate forum for a case is any forum in which a substantial part of the events or omissions giving rise to the claim occurred.
· In diversity of citizenship cases the plaintiff may file his complaint in any forum where a substantial part of the events or omissions giving rise to the claim arose; this includes any forum with substantial connections to the plaintiff’s claim.

Three standards of review at Court of Appeals:
· “de novo” 
· Trial court made an error of law. Appeal court gives no deference to the trial court’s opinion.
· Will review from scratch.
· Clearly erroneous
· Trial court made an error of fact. Appeal court is somewhat deferential to trial court because trial court was closer to the presentation of the facts.
· Abuse of Discretion
· Trial court abused its discretion. Appeal court is very deferential.

TRANSFER OF VENUE

· Federal Statutes:
· 1404(a) 
· Plaintiff’s choice of forum (we give deference to P’s choice before we enter the analysis)
· Convenience of parties & witnesses (private factors)
· In the interest of justice (public factors)
· MAY TRANSFER (court discretion)
· To proper venue OR venue agreed on by the parties (§1391 to establish proper venue)
· Full Definition: 
· For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought to any district or division to which all parties have consented.
· Notes: 
· §1404 is a motion that a party must bring (motion to transfer)
· Burden of proof is on the moving party and this burden is heavy because you have to show that the other venue is going to be more convenient.
· If the parties do not consent and court has to decide between venues, it must balance the private and public interests (balancing test).
· There is no time limit to file a motion to transfer because the convenience to the parties and witnesses and the interest of justice can shift as it moves through discovery and the litigation process.
· When the venue is not clearly more convenient, then court will defer to P’s choice.

· 1406(a)
· Full definition:
· The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
· Notes:
· Defendant must file a motion to dismiss for improper venue (12(b)(3) to initiate this process.
· §1406 is not a motion on its own.
· Most courts prefer to dispose of a court on its merits, so will likely transfer if there is an appropriate venue available (in the interest of justice).
· When there is a transfer under §1406 with two competent districts, the court must use the §1404 analysis to establish which one is best.

For transfer analysis:
· Go through §1391 to establish if it is proper or improper venue in the original venue. 
· If proper  proceed to §1404(a) transfer
· Balancing test (balance public + private interests to determine which venue is best)
· If improper  proceed to §1406(a) transfer
· Court decides to dismiss or transfer if there is another appropriate venue available

§1404 analysis/ Balancing test:
· Private Interest factors:
1. The relative ease of access to sources of proof
2. The availability of compulsory process to secure the attendance of witnesses
3. The cost of attendance for willing witnesses**most important factor
4. All other practical problems that make trial of a case easy, expeditious and inexpensive
· Public interest factors:
1. The administrative difficulties flowing from court congestion
2. The local interest in having localized interests decided at home
3. The familiarity of the forum with the law that will govern the case
4. The avoidance of unnecessary problems of conflict of laws of the application of foreign law. The avoidance of unnecessary problems of applying foreign law).

· Skyhawke Technologies v. DECA Int. Corp
· Summary: Plaintiff accused DECA (d) of infringing on two patents. D requests a §1404 transfer to CD of California. Court must first establish if venue would be proper in CD of California (using §1391). Since California is a multi-district state, the court uses §1391(d) and establishes that venue would be proper there. Next the court has to balance the private and public interests to determine which venue would be the most fair and convenient venue for the parties and witnesses and in the interest of justice. Ultimately, the court finds that the interests are only slightly weighted in favor of the D, but because (1) the plaintiff’s choice of forum is given substantial deference and because the moving party bears the burden of proving that the other venue is more convenient and fairer, the court determined that here D had not done that successfully.
· Court held: Transfer of venue is denied.
· Rule: The §1404 analysis/balancing test (weighing the 4 private interest factors and 4 public interest factors)
· If factors of convenience are essentially neutral between parties (or lean slightly in favor of movant), the plaintiff’s choice of venue is afforded deference.

· Graham v. DynCorp International Inc & LLC
· Summary:  P sues DynCorp (D) for negligence arising from a car accident at an American Military base in Afghanistan, in federal court in Southern District of Texas. D moved to dismiss for improper venue on the ground that they lack continuous and systematic general business contacts in this forum (12(b)(3) or to transfer to Eastern District of Virginia (where they are Hq’d).  Court first does the §1391 analysis to determine if SD of T is proper venue. It uses (d) because Texas has multiple districts. Hold that SD of T is not a proper venue. Next it determines that there is proper venue in ED of Virginia but also in Northern District of Texas. Now it conducts a 1404 analysis to establish which of those proper venues is the best option here. 
· Court held: that the case is transferred to Northern District of Texas.
· Rule: In selecting between two competent forums for transfer of venue under 28 U.S.C. §1406(a), courts must choose the venue that is more convenient for the parties, witnesses, and courts.

Notes:
· If a case is filed in one state but then transferred under §1404a to another, the substantive state law of the original filing state will follow to the new venue and be applied.
· But for a transfer under §1406(a), the substantive law does not follow the transfer.

FORUM NON CONVENIENS
· Forum non conveniens is a common law doctrine that permits a court to decline the exercise of jurisdiction (dismiss the case) if the suit may be filed in another more convenient forum (typically abroad).
· Judge has discretion
· This exists in both state and federal courts
· It may be filed at any time.
· We give deference to the plaintiff’s choice of forum (unless when P is foreign, then they do not receive the deference because it’s not their “home” forum).

· Difference between 1404, 1406 and forum non conveniens:
· 1404 is a transfer within the US
· 1406 is a dismissal (or a transfer) but it can be refiled in the US in a different district
· Forum nonconveniens (case is dismissed)

· Piper Aircraft v. Reyno
· Summary:  A private plane crashed in Scotland, killing five passengers and the pilot (all Scottish residents). Reyno, the representative for the passenger’s estates sued Piper (plane manufacturer) and Hartzell (propeller manufacture) for wrongful death in California Superior Court. There were two investigations into the crash, one suggesting possible malfunction of the plane or propeller and the other suggesting pilot error. Defendants filed petition for removal to remove from state court to Federal and it was removed to CD of California. Piper then moved to transfer (§1404a) to Middle District of Pennsylvania. Hartzell moved to dismiss for lack of PJ or to transfer (§1406a). The court dismissed Hartzell, and plaintiff re-served him in Pennsylvania. Court transferred Piper to Pennsylvania so they would both be there. Then Defendants moved to dismiss for forum non conveniens.  The court weighed two prongs of FNC: (1) is there an available alternative forum (yes, Scotland) and by balancing the private and public interests. Court determined that the factors pointed towards Scotland as being the appropriate forum, and because the plaintiff in this case was not a US citizen (ie: Scottish) P’s choice was not given deference. 
· Court held: Court dismissed for forum non conveniens. 
· Rule:  Dismissal on grounds of forum non conveniens may be granted even though the law applicable in the alternative forum is less favorable to the plaintiff’s chance of recovery. The possibility of an unfavorable change of law should not, by itself, bar dismissal.

Forum Non Conveniens Prongs:
The moving party bears the heavy burden of proving that the alternative forum is better and must show:
1. An available alternative forum
· For a forum to be available, D must waive any objection that may make it not available (ie: PJ or statute of limitations)
· It must provide a remedy (it can be less, but it must be something) 
2. Private and Public interests 
· Footnote p453 (Balancing factors – same as 1404 + 2 extras)
· That the balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal.



“Forum Selection Clause”
· A provision in a contract under which the parties to the contract designate an appropriate forum in which any lawsuit specified in the contract may or must be filed.
· “Permissive Clause”
· Provides that the suit may be filed in the identified forum but allows either party to file suit in the chosen forum. This clause does not preclude filing suit in other proper venues. 
· “Exclusive Clause”
· Requires that any specified lawsuit be filed in a particular forum (‘must be” filed).
· It designates the only forum in which the suit can be brought. 
· It can designate the geographical region or the specific court.

· To determine if a forum-selection clause controls any particular case, 2 questions must be examined:
· Does the lawsuit fall within the terms of the clause at issue?
· If the suit does come within the clause’s terms, is the clause enforceable?
*In general, there is a strong presumption of enforceability

· In federal court a forum-selection clause will be deemed enforceable unless the objecting party can:
· Clearly show that enforcement would be unreasonable and unjust
· That the clause was invalid for such reasons as fraud or overreaching 
· That enforcement would contravene a strong public policy of the forum in which suit is brought
· That the chosen forum is seriously inconvenient for the trial of the action


V.  SUBJECT MATTER JURISDICTION

· The power of federal courts to render a judgment that is valid based on the character of the case/claim (federal question) or the character of the parties (diversity jurisdiction).
· Federal courts are courts of limited power (ie: limited SMJ) while state courts are courts of general jurisdiction
· Federal courts and state courts have concurrent jurisdiction most of the time. The only exception is where SMJ is exclusive to federal courts.
· SMJ can be challenged at any time.

· FRCP 12 (b)(1) 
· Motion to dismiss for lack of subject matter jurisdiction
· Can be filed at any time (diff from PJ), ie: not waivable.

FEDERAL QUESTION
· Federal Ingredient: is a question of federal law
· Federal statute: §1331

SMJ has 2 components: language is almost identical but interpreted differently 
Has to satisfy the “arising under” requirement of each component:
· Article III, §2
· Governs federal judiciary
· Background federal ingredient
· Osborn v. Bank of the United States (1824) Interpreted Article III	
· Bank sues the state, saying that the tax is unconstitutional
· Found that it was within the scope of Article III because it had a potential federal ingredient in the case.
· Article III indicates that Federal courts can hear 9 types of cases:
1. Arising under the Constitution, laws, and treaties of the United States; 
2. Between citizens of different states; 
3. Between a state, or citizens thereof, and foreign states, citizens, or subjects;
4. Affecting ambassadors, other public ministers, and consuls; 
5. In admiralty and maritime jurisdiction; 
6. To which the United States shall be a party; 
7. Between two or more states; 
8. Between a state and citizens of another state; and
9. Between citizens of the same state claiming lands under grants from different states 

· Federal Statute §1331
· Interpreted more narrowly than Article III
· Must have an actual, disputed federal ingredient
· Two ways to satisfy:
1. Claim is created by federal law; OR
2. Claims created by state law must contain an essential federal ingredient
· Little York v. Keyes (1877) Interpreted §1331
· The resolution of the claim must depend on the interpretation, application or effect of federal law
· You have to find federal law in one of the elements of the claim (or in all). 
· Steps of analysis:
· Look at complaint (and only complaint – cannot be a defense), break complaint into elements, look at allegations. Is there a question of federal law in the elements? Only needs to be in one element.
· Elements of a claim:
· Duty, Breach, Causation, Damage

· American Well Works v. Layne & Bowler 
· Summary:  P sued D for slander in state court regarding allegations that P’s pump falsely infringed on D’s patented pump. D removed suit to federal court and when P remanded it to state, federal court refused based on the patent topic involved. 
· Court held:  that a suit arises under the law that creates the cause of action and thus, because this case was a patent suit (ie: created in state law), federal court did not have SMJ. 
· Rule: Creation Test – a suit arises under the law that creates the cause of action

· Smith v. Kansas City Title & Trust Co.
· Summary:  P, a shareholder, sued D for buying bonds that had been issued under a federal act that P deemed unconstitutional.  Here, the claim is a breach of fiduciary which is created in state law. However, there is a question of federal law in two elements of the claim (duty and breach), thus this is sufficient to satisfy §1331.  
· Court held:  that federal court had SMJ.
· Rule:  Claims created by state law containing an essential federal ingredient are sufficient to satisfy §1331
· A case arises under the Constitution where state law creates a cause of action, but a plaintiff’s right to relief depends on a federal court’s construction or application of federal law. 
· where it appears from the complaint of the plaintiff that the right to relief depends upon the construction or application of the Constitution or laws of the United States, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the District Court has jurisdiction under this provision
· For purposes of federal question jurisdiction, a case arises under the Constitution if a plaintiff’s right to relief depends on the court’s interpretation of the Constitution.

· Gully v. First National Bank
· Summary:  P, state collector, tried to collect taxes owed by D. Examines the scope of §1331.  
· Court held: P’s claim did not contain the essential federal ingredient and was not created by federal law. Thus, it was under state court jurisdiction. 
· Well-Pleaded Complaint Rule: a federal question of law must be an essential element and, a genuine & present controversy must exist, referencing the federal question, and the controversy must be disclosed on the face of the complaint (not the answer or a defense).  
· Federal law must be part of the complaint and must directly support the elements of the claim.

Declaratory Judgment
· A judgment that declares rights and obligations of the parties. Typically, when you seek an injunction, usually a prayer for an injunction is preceded by a declaratory judgment. 
· To establish if court has SMJ, you first have to ask who would be plaintiff (who will sue under the circumstances), and will P have a claim arising under federal law.

Modern Approach to Statutory Arising Under
· Gunn v. Minton (2013)
· Summary: P sued for legal malpractice alleging D failed to bring an ‘experimental use’ defense in an earlier patent infringement case against NASDAQ for a software program. Though federal law is an essential element in this claim, the court uses the Grable test and determines that federal court does not have SMJ. 
· Court held: No SMJ
· Grable Test: All elements must be satisfied to have SMJ
A state law claim must contain an EFI (eg. Smith)
 The EFI must be actually disputed (make sure the EFI is part of the dispute – we can look at both parties’ pleadings for this element)
 The EFI must be substantial
a. Backward looking
b. Case-within-a-case will not change real world results
c. Fact bound and situation specific effects are not sufficient to establish SMJ
No potential for distortion of the traditional division of labor of federal and state courts. 
a. Is there a potential for many more complaints like this to be filed in federal court?
b. Is there a state interest in protecting their own laws? 

DIVERSITY JURISDICTION
· The power of federal courts to hear cases based on the character of the parties
· Established initially for fear that a court would favor their own citizen over someone from a foreign state.
· Federal statute governing diversity jurisdiction is §1332
· The burden of pleading is on the plaintiff
· FRCP 8(a)(1): a short and plain statement of the grounds for SMJ
· Plaintiff also bears the burden of proving SMJ

Requires two components 
· Article III, §2
· §1332
· Two requirements:
1. Amount in Controversy must exceed $75k
2. Diversity of citizenship (complete diversity between original P and D - Strawbridge)
a. Minimal diversity in special circumstances 

§1332(a) authorizes jx over 4 categories of diversity cases:
· Citizens of different states embraces interstate diversity cases 
· Citizens of a State and citizens or subjects of a foreign state; alienage jurisdiction 
· Citizens of different states and in which citizens or subjects of a foreign state are additional parties; and mix of the first two –interstate diversity and presence of aliens 
· A foreign state … as plaintiff and citizens of a state or of different states (suits by a foreign government or foreign government entity against citizens of one or more states) 

Difference between Federal Q and Diversity:
· Diversity Cases do not require a federal ingredient, it deals with state claims.

State Law:
· Contracts (breach of contract), Torts, Property, 

Citizenship is determined:
· Individual: place of domicile (a place where an individual resides with intent to reside indefinitely)
· Entity: the state of incorporation and PPB (PPB is often where HQ is BUT not always).
· “Nerve test”: where a corporation’s officers direct, control and coordinate the corporation’s activities. Normally where HQ is but not always.
· Associations/organizations (non-corp): citizens of every state where a member is domiciled
· Use Bank One Factors to show citizenship (help show P’s intent to remain in place):
· Where party exercises civil and political rights, pays taxes, has real and personal property, driver’s license, bank accounts, church, job, owns business, club memberships
The list is not exhaustive and they do not all have to be met. 

Rodriguez v. Senor Frog’s de La Isla (2011)
· Summary:  D hit P while driving a car owned by Senor Frog’s. P had recently moved to Cali and claimed citizenship there and filed a personal injury suit in federal court based on diversity jurisdiction. Senor Frog’s challenged jurisdiction (12(b)(1), claiming she was a citizen of Puerto Rico (where accident happened and where she was from). The court analyzed the facts to support P’s intent to remain in Cali, using the Bank One factors. 
· Court held: SMJ existed
· Rule: The existence of diversity SJM is determined at the time the complaint is filed.
· Post filing events do not divest the court of SMJ
Notes
· Approaching analysis to find citizenship:
· Analysis of the facts to support intent of P to stay permanently or indefinitely
· P must overcome the “presumption of continuing domicile,” ie: proving beyond that presumption that the new state is her domicile.
· Pre-lawsuit events do not factor into consideration
· Post-filing events are considered but ONLY to confirm the intent at time of filing.
· Attorney’s fees are typically not part of AIC
· Exceptions: 
· Stipulated in a contract
· Stipulated by statute (ex: §1983 cases)

Note on Minimal Diversity
· §1369 allows for minimal diversity in certain civil actions that arise from a single accident (ex: plane crash) in which at least 75 people died at a discrete location.
· Only applicable if a substantial part of the accident occurred in a state other than the state in which a D resides or if at least 2 Ds reside in different states, or if substantial parts of the accident occurred in different states
Amount in Controversy
· Plaintiff must include the alleged amount in complaint
· Rule 8(a)(3): Prayer for relief – this is separate from the claim. This is what you’re seeking from the court to enforce that right that you have on the basis of the operative facts (ie: the claim). 

Types of relief:
· Injunction
· Declaratory judgment
· Damages 

Declaratory Judgment and AIC
· The relief that you seek from the court is a declaration of rights and obligations of the parties. 
· Because there is no dollar amount the court can assess AIC using 3 approaches:
· Looking at the plaintiff’s point of view (how much loss would occur if judgment was not granted? What would P gain if wins?)
· Either party’s point of view (ex: D’s point of view – what would D lose?)
· Point of view of the party invoking the federal jurisdiction
*based on these, does the amount meet AIC?

· Coventry Sewage Associates v. Working Realty Co
· Summary: Error made by 3rd party water company resulted in 74k dispute rather than 18k dispute. D reached out and the error was fixed. Neither party had reason to know of mistake and fact that independent 3rd party’s error inflated AIC above the min does not affect the AIC amount after it had been fixed. 
· Court Held:  AIC was alleged in good faith, this was a subsequent event and does not divest SMJ. (Prof disagrees – says this was a revelation not event).
· Rule:  Look at complaint, take AIC in complaint as true if allegations are made in good faith (obj & subj); subsequent events don’t divest court of §1332 but subsequent revelations do if they show lack of P’s good faith.
· Subsequent events & revelation:
· Subsequent events: an event that takes place after the filing of the complaint that alters the AIC
· NEVER divests SMJ
· Subsequent revelation: discovery of info about AIC at the time of filing, after the filing
· only defeats SMJ if it shows P’s lack of good faith.
· Good Faith Assessment:
· There is an objective and subjective component:
· Subjective: what the claimant thought was the true amount in controversy.
· Objective: an RP would find that this is the amount in the claim under the law and circumstances of the case. A determination of AIC under the law – Legal certainty test

· There is an obligation for the party to assess AIC before alleging the amount. Even if P makes an error, that’s not going to be considered an honest mistake and will show lack of obj good faith. 
· The party invoking SMJ carries the burden of proving its existence
· Unless the law gives a different rule, the sum claimed by P controls if the claim is apparently made in good faith. It must appear to a legal certainty that the claim is really less than the jurisdiction amount to justify dismissal.

Policy Matters
· Rigorous analysis of the law and to the facts. Careful and time-consuming analysis. But that should not unduly delay the resolution of the claim on the merits.

Aggregation of Claims
· You can join the amounts of multiple claims if they are all from one P, directed at one D, in order to meet the AIC threshold.
· You cannot normally aggregate separate claims to separate defendants. 
· Two exceptions to aggregation of claims:
· Aggregate the claims of the P’s against the D when the claims arise out of a single type of right
· All P’s have a single title or right against one D
· P can aggregate multiple claims against a single D.

SUPPLEMENTAL JURISDICTION
· If the federal court has original jurisdiction over the first claim (anchor claim), in some circumstances we’ll be able to have SMJ over the second claim with supplemental jurisdiction (meeting some requirements).

Notes
· Supplemental jurisdiction is add-on jurisdiction to an original basis of jurisdiction. 
· SJ is a doctrine of power and discretion
· Court’s do NOT have discretion to turn away federal question jurisdiction or diversity cases. HOWEVER, they DO have the discretion to refuse supplemental cases. 

Pendent Jurisdiction:
· Permitted federal courts to take jurisdiction over rights of action asserted by the original plaintiff for which there was no independent basis of SMJ.

Ancillary Jurisdiction:
· Usually involved claims by a person other than the original plaintiff, again when no independent basis of jurisdiction existed.

· United Mine Workers of America v. Gibbs
· This case was decided before §1367 was established and is talking about pendent jurisdiction. However, it’s essentially SJ just in a different manner
· Summary:  There was a rivalry between two unions and then a company laid off 100 workers that were employed by UMW. Later, a subsidiary of that same company hired P as a mine superintendent to open a new mine but planned to use members of the rival union. As part of the deal, Gibbs was also given a haulage contract. Then a group of armed union workers from UMW’s local chapter prevented the opening of the mine and threatened Gibbs. The picket line was maintained for 9 months and the mine did not open during this time. Gibbs lost his job and never started his haulage contract. He also lost other contracts and mine leases in nearby areas and claimed these losses resulted from actions by the union against him. He sued the international union, UMW. The court stated that he had 3 claims (Grossi called them 3 rights of actions but one claim). He filed in federal court and the anchor claim was under §1331 (federal question jurisdiction) and the other two were state claims. The federal claim (anchor claim) was dismissed on a motion after the verdict. 
· Court held: The court held that the court maintained jurisdiction despite the dismissal of the anchor claim because SMJ is assessed at the filing of the complaint and it would be inefficient and a waste of resources to dismiss the entire case after they already had the trial. 
· Rule:  Supplemental Jurisdiction has two components:
1. Power (the factors that we need to meet to determine if the court has the power to exercise jurisdiction)
a. CNOF
b. Substance of anchor claim (must not be frivolous)
i. Claim does not have to win 
c. Expectation that claims are tried together.
2. Discretion (determines whether the court will or will not exercise this power)
(premised on the ideas of convenience, efficiency, comity, fairness to the litigants and forecast interpretations of state law) (ie: its purpose)
a. Dismissal of anchor claim (may decide to dismiss other claims as well but does not have to)
b. If state law issues predominate, it can be dismissed without prejudice
c. Close relationship between the anchor claim and the state claim (state claims that don’t have independent basis of jurisdiction).
i. Doctrine of preemption: Federal law, if valid, wins over state law. Sometimes to decide questions of preemption, we need to look at the relationship between the state and federal law. These claims may be so entwined that if we separate them, we will not be able to answer the federal claim.
d. Risk of confusing the jury (with completely different required standards)
e. Supp Jxd can be challenged at any time.
· Notes:
· Grossi wants us to call them “components of the claims” (or rights of action)
· The anchor claim will always be either §1331 or §1332
· If a federal judge interprets state law, it is not binding to state law. It is a forecast interpretation of state law. When considering whether to keep the claim or not, the court might want to consider whether the parties would be better served by a state court hearing the matter. 
· Comity: Respect of the federal system for the state system. If something would be better resolved by state judges then fed judges will leave it for them.
· A not cognizable claim: one that is not supported by the facts (challenged by a 12(b)(6))

· Common Nucleus of operative Facts (CNOF)
· The claims must share a significant overlap of facts or law.

ANALYSIS: anchor claim 1331 and 1332 (1332 has the 4th element) 
Power: 
1. CNOF 
a. The federal claim and state claim (non-independent basis of jdx claim) have to come from a common nucleus of operative facts 
2. Substance of anchor claim 
3. Expectation that claims are tried together 
PLUS (for 1332 only) 
4. No potential for evading complete diversity requirement of §1332  
a. (§1367(b) includes potential scenarios for evasions – we don’t have to memorize this list) 
Discretion: 
1.  Factors (from Gibbs) (this list is not exhaustive)
a. Dismissal of anchor claim (could result in dismissal of accompanying state claims)  
b. If state law issues predominate, can be dismissed without prejudice 
c. Anchor claim and non-independent basis of jdx claim are closely entwined.
d. Risk of confusing the jury 
Evaluated under the umbrella of convenience, efficient use of resources, comity, fairness to the litigants, forecast interpretation of state law.  
 
***The D can never circumvent --- we are worried about the plaintiff. The P is the one who chooses the forum and initiates the action. So, Kroger is limited to the P. 

Anchor Claim 1331 – Gibbs
Anchor Claim 1332 – Gibbs + Kroger

· Owen Equipment and Erection Co. v. Kroger
· Summary:  Mr. Kroger was electrocuted and his widow brought a wrongful death action in federal court against the Power Company. The power company joined Owen and filed motion for summary judgment which was granted. Kroger amended the complaint to add Owen as a defendant, under the assumption they were diverse. On the 3rd day of trial, it was discovered that Owen was not diverse. Owen filed a motion for lack of SMJ (12(b)(1) which was denied. A court may dismiss the non-independent jdx claim if the anchor claim was dismissed but because this came so late in the process the court felt it would be inefficient to dismiss it. The district court applied Gibbs analysis and determined jdx was appropriate. However, SCOTUS said trial court was incorrect because when it comes to the power analysis with a 1332 anchor claim, Gibbs is not enough because there is a potential for evasion of the complete diversity requirement. Ie: P sues a diverse D, then waits for D to join the non-diverse D and then amends her complaint to join that D to the suit. 
· Court Held:  Court holds that the district court did not have SMJ.
· Rule:  When the anchor claim is 1332, there will not be supplemental jurisdiction over additional non-independent basis of jdx claims if there is a potential for evasion. Potential evasion occurs when P sues a completely diverse D, waits for D to join a non-diverse party and then files a claim against that party. The intention of P, the knowledge of P, does not matter. (“Kroger Evasion”) 
· Complete diversity when applied to supplemental jdx extends beyond the original P and D to additional parties when there is a potential for evasion. 

· Note: SMJ is given to the system NOT the parties

§1367.  Federal Statute for Supplemental Jurisdiction (on rule sheet)
· (a) Codifies Gibbs (CNOF) power
· Pendent Party Jurisdiction:
· Adds that supplemental jdx works for additional parties as well as additional claims.
· (b) Codifies and expands Kroger Evasion power
· This section expands Kroger and provides more ways evasion could occur.
· It concerns only the Plaintiff because D cannot circumvent this.
· Concerned with complete diversity between original parties
· Does NOT apply to 1331 cases
· (c) Codifies Gibbs discretion
· Raises novel or complex issue of State law (because fed decisions on state law are not binding. This relates to Comity)
· State (non-original jd claim) predominates over fed claim
· Anchor claim has been dismissed
· In exceptional circumstances, there are other compelling reasons for declining jdx
· This is the catchall factor. Covers the umbrella principles and due process. Requires fact specific analysis.
· (d) Statute of Limitations
· Provided fed court has power to hear the non-independent basis of jdx claim but decided not to exercise that power by dismissing the claim, the SoL is tolled (frozen) from the time of the filing the complaint until 30 days after dismissal of the action.

REMOVAL JURISDICTION

· If a case has been filed in state court but could have also been filed in federal court (1331/1332 jdx) then the defendant(s) has the option to remove the case to federal court. 
STATUTES:  full write up in rules
· 1441:  is the removal statute
· 1446:  provides details of the procedure of removal
· 1447: describes the power of the federal court once a case has been removed and also describes the procedure to remand it back to state court.

· Ettlin v. Harris
· Summary:  Plaintiff participated in protest events (Occupy LA) and was instructed by police to move in one direction. He was afraid of being arrested so went another direction, eventually getting back to his car. He filed suit in LA Superior Court claiming violations of his rights under federal and state laws. He sued a number of defendants and two of them filed a motion to remove to federal court. However, they did claimed they removed under 1441(c ) which does not require consent from all D’s BUT requires that no original jdx can exist with at least one other claim. Here, original jdx was found on the claims (supp jdx) so removal could only occur under 1441(a) which has the unanimity rule requiring all defendants to either join or consent to removal. Because D’s did not acquire this, the D’s request to remove fails and P’s request to remand back to state court is granted.
· Rule:  An action is not removable to federal court under 28 U.S.C. § 1441(c) if all of the claims are within the original or supplemental jurisdiction of the federal district court. 
· Note: Litigating in state court signals an intent to stay in state court. (In this case, two of the defendants had responded in state court with demurrers which indicated their intent to remain in state court).


I. JOINDER OF CLAIMS & PARTIES
· Rules that allow parties and claims to be added to the original parties and claims. 
· Every claim that you join to the litigation must comply with SMJ, PJ and Venue requirements

· FRCP Rule 18
(a) In General. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
(b) Joinder of Contingent Claims. A party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that plaintiff, without first obtaining a judgment for the money. 

· Allows liberal joinder claims
· A party may add as many claims as P has against D
· The foundational rule for joinder

· FRCP Rule 13
(a) Compulsory Counterclaim. 
(1) In General. A pleading must state as a counterclaim any claim that – at the time of its service [of the Answer] – the pleader has against an opposing party if the claim:
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and 
(B) does not require adding another party over whom the court cannot acquire jurisdiction
(2) Exceptions. The pleader need not state the claim if:
(A) when the action was commenced, the claim was the subject of another pending action; or (ie: would be redundant to file again)
(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule. 
*When a defendant, if he desires to defend his interest in property, is obliged to come in and litigate in court to whose jdx he could not ordinarily be subjected (ie: in rem/quasi in rem), fairness suggests that he should not be required to assert counterclaims, but rather be permitted to do so at his election. If he does choose to assert a counterclaim, it’s fair to require him to assert any other which is compulsory within the meaning of Rule 13(a). (ie: the claims would be considered permissive unless he asserts a counterclaim). 

The purpose of Rule 13 is to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matters.

Types of Counterclaims:
· (1) Compulsory: You have to file these. If you do not file, then you effectively waive them (ie: they are barred from future litigation). (Rule 13(a))

Requirements for analysis of a compulsory counterclaim:
1. The claim must exist at the time party must serve responsive pleading
2. The counterclaim must arise out of the same transaction or occurrence that is the subject matter of the opposing party’s claim
· This is the Logical Relationship Test (it must arise out of the same set of operative facts or law as the opposing party’s claim)
3. It cannot require the addition of another party over whom the court could not acquire jurisdiction
· (2) Permissive: You may or may not file these (or you can file them at another time) (Rule 13(b))



· Supplementary Jurisdiction and Counterclaims:
· Majority View: 
· A counterclaim that satisfies the standards of Rule 13(a)(1)(A) will automatically satisfy the "common nucleus of operative facts" standard established by §1367(a). (Ie: a counterclaim that arises out of the same transaction or occurrence = satisfies supp jurisdiction standards) 
· Minority/Emerging View:
· These courts hold that §1367’s standard is slightly more generous than 13(a) and under a narrow range of circumstances, a counterclaim may not satisfy 13(a) (ie: not be logically related) but will satisfy 1367(a)’s standard. Such a counterclaim would be permissive but also jurisdictionally sufficient. However, these courts seem more willing to decline jurisdiction under the discretionary prong of supplementary jurisdiction, with essentially the same result as the majority view. 

Logical relationship test
· Law Offices of Jerris Leonard v. Mideast Systems (D.D.C. /1986)
· Summary: Jerris Leonard represented Mideast Systems (MS/CCC) in a previous litigation that MS/CCC lost. MS/CCC did not pay its legal fees and Jerris Leonard sued in federal court to recover them. MS/CCC ignored the proceeding and it resulted in a default judgment against it. MS/CCC then sued Leonard in state court for legal malpractice. Leonard sought declaratory relief, arguing that the malpractice claim was a compulsory counterclaim in his federal suit and that as a result, it should be barred from being litigated in NY state court.  
· Court Held:  The legal malpractice claim was a compulsory counterclaim and thus is barred from raising a claim (under Rule 13(a)).
· Rule: Logical Relationship Test (page 639)
· The purpose of the rule (13a) is to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matters. The Supreme Court has given the rule’s operative terms, “transaction or occurrence” broad meaning: They may comprehend a series of many occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship (claims that share facts or law or evidence – not exactly the same but have that shared nucleus). Where the factual claims in two actions indicate that evidence offered in both claims is likely to be substantially identical, the claim should be adjudicated in a single forum. Several courts have held that a tort action stemming out of the same transaction as a breach of contract claim is a compulsory counterclaim to the contract action. If a party fails to plead a compulsory counterclaim while litigation is pending, it is forever barred from raising the claim. This is true even if the party defaulted (as did MS/CCC). Defendants who have a valid default judgment entered against them may be barred from raising compulsory counterclaims in subsequent state court litigation. Rule 13(a) does not bar a party from later raising a compulsory counterclaim that matured after the original pleading. 
· Discovery Rule: arguing that information was not known at the time of the original suit, hence the new litigation instead of the counterclaim (court disagreed). 
· The claim typically comes into existence when you have reason to discover the existence (ie: you knew or should have known) and typically when the four elements of a claim have all occurred. 

Policy drives logical relationship test analysis
· Hart v. Clayton-Parker (D. Arizona / 1994) 
· Summary:  P filed suit against collections company for unfair and abusive debt-collection practices. D filed a counterclaim alleging that P defaulted on her own payments owing under her installment credit agreement with JC Penny’s. P filed a motion to dismiss (12(b)(1) (lack of SMJ), arguing that it is not a compulsory counterclaim (does not meet the logical relationship test under 13(a)) and does not have an independent basis of jurisdiction either. 
· Court Held: The court finds that the counterclaim is not logically related to the original claim and therefore is not a compulsory counterclaim and has no independent basis of jdx and thus grants P’s motion.
· Rule:  Policy drives logical relationship analysis 
· Policy considerations: fear of chilling effect on counterclaims for repayment shouldn’t discourage initial suit for unfair/abusive collection practices; deciding the other way would discourage use of federal law.
· Grossi argues that the counterclaim and claim are logically related and that the claim should have been dismissed under the discretion prong of 1367(a) rather than under 13(a). 



Co-parties becoming opposing parties (via cross claim)
· Rainbow Management v. Atlantis Submarines Hawaii (D.Haw/1994)
· Summary:  Rainbow (RMG) had a contract with Atlantis to transport passengers in RMG’s vessel Elua and one day it collided with Haydu’s boat. Some passengers were injured. George Berry (passenger) sued Atlantis and RMG for negligence. Atlantis filed a cross-claim against RMG for breach of contract and contribution and indemnity. RMG then filed a cross claim against Atlantis for contribution and indemnity. RMG filed a second suit (the instant case) suing Atlantis and Haydu for damages to and loss of use of RMG’s vessel Elua, sustained in a collision with Haydu’s vessel. Atlantis moved for summary judgment against RMG arguing that the claims were compulsory counterclaims in the Berry action (and therefor barred for further litigation).
· Court Held:  Motion for summary judgment granted (it was a compulsory counterclaim)
· Rule: Co-parties become opposing parties within the meaning of Rule 13(a) after one such party pleads an initial cross-claim against the other. The court holds, however, that this rule should be limited to situations in which the initial cross-claim includes a substantive claim (as opposed to merely a claim for contribution and indemnity). The reason for this modification is that an unlimited rule may actually increase the amount or complexity of litigation. Cross-claims of just contribution or indemnity would not introduce new issues into the case, and could, in all likelihood, be litigated without substantially increasing the cost or complexity of the litigation. The court’s modified approach eliminates this problem, because claims against the initial cross-claimant only become compulsory when the initial cross-claim itself includes substantive claims. 

· For our purposes, if a claim is NOT for indemnity or contribution then the claim is substantive

· Cross-claims: claims filed by a party against another co-party (ie: P against P or D against D) that arises from the same transaction/occurrence of the original claim.

Rule 13a does NOT require the joinder of parties
· Pace v. Timmermann’s Ranch and Saddle Shop (7th Circuit / 2015)
· Summary:  In 2011, Timmermann’s alleged Pace embezzled funds and stole merchandise while working for it. Pace responded with her Answer and counterclaims. In 2013, Pace files a complaint against Timmermann’s and individual defendants, alleging they conspired for her false arrest. Pace filed a motion to consolidate the two cases. Timmermann’s and the other defendants moved to dismiss contending that her allegations should have been counterclaims in the 2011 action. Timmermann’s incorrectly argues that Rule 13 requires joinder of parties. However, Rule 13 allows but DOES NOT mandate that a defendant bring counterclaims that require additional parties. Whether a party MUST be joined in an action is governed only by Rule 19. 
· Court Held: The court holds that the lower court erred in barring the claims against the individual defendants because Rule 13 does not require to join additional parties to an action.  
· Rule: Rule 13(a) limits the definition of compulsory counterclaim to those claims that the pleader has against an opposing party; it does not provide the joinder of parties. Instead, in a later subsection, it expressly incorporates the standards set out for the required joinder of parties under Rule 19 and the permissive joinder of parties under Rule 20. Specifically, subsection 13(h) provides: Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim. Rule 19 requires that a party be joined if, in that person’s absence, the court cannot accord complete relief among existing parties, or if proceeding in the party’s absence may impair or impede the person’s ability to protect his interest or leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations. In contrast, Rule 20 allows for parties to be joined if any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and … any question of law or fact common to all defendants will arise in the action. Rule 13, does not require the joinder of parties. Its scope is limited to the filing of counterclaims. Although Rule 13(a)(1)(B), like Rule 19, encourages that all claims be resolved in one action with all the interested parties before the court, Rule 13 fulfills this objective by allowing, not mandating, that a defendant bring counterclaims that require additional parties. Whether a party must be joined in an action continues to be governed only by Rule 19. Rule 13(a)(1)(B) does not transform Rule 20 into a mandatory joinder rule. The rules strike a delicate balance between (1) a plaintiff’s interest in structuring litigation, (2) the defendant’s wish to avoid multiple litigation, or inconsistent relief, (3) an outsider’s interest in joining the litigation, and (4) the interest of the courts and the public in complete, consistent, and efficient settlement of controversies. A plaintiff’s interest in structuring litigation is overridden only when the prejudice to the defendant or an absent party is substantial and cannot be avoided. Otherwise, the threat of duplicative litigation is generally insufficient to override a plaintiff’s interest in this regard.

JOINDER OF PARTIES
· Rule 20. Permissive Joinder of Parties
· The "same transaction or occurrence requirement" in Rule 20 is virtually identical to the wording of 13(a) (compulsory counterclaims) and 13(g) (cross-claims). Federal courts also employ the same flexible logical-relationship approach to the same transaction or occurrence requirement of Rule 20(a).
· Rule 20 is broader then Rule 13(a) because it allows for joinder of parties that arise out of the same “series” of transactions or occurrences (13(a) only allows for claims arising out of the same transaction or occurrence.  But Rule 20 also requires that the parties share at least one common question of law or fact to ensure they are sufficiently linked to make joinder a sensible option.
· Full Rule Text: 
· (a) Persons Who May Join or Be Joined
1. Plaintiffs. Persons may join in one action as plaintiffs if:
· (A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
· (B) any question of law or fact common to all plaintiffs will arise in the action.
2. Defendants. Persons – as well as a vessel, cargo, or other property subject to admiralty process in rem – may be joined in one action as defendants if: 
· (A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
· (B) any question of law or fact common to all defendants will arise in the action. 
3. Extent of relief. Neither a plaintiff nor a defendant need be interested in obtaining or defending against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities. 
· (b) Protective Measures. The court may issue orders – including an order for separate trials – to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.
· Notes: 
· Only PLAINTIFFS may join parties under Rule 20. 

· Exxon Mobil v. Allapattah Services (SCOTUS/2005)
· Summary: Class action filed against Exxon, separate action filed against Starkist (girl cut finger on tuna can). The question before the court was whether parties could be joined under a diversity anchor claim who did not meet the AIC. Ct discusses contamination and indivisibility theories.  
· Court held: As long as there is complete diversity, 1367(a) is satisfied (cnof), and the well-pleaded complaint contains at least one claim that satisfies AIC requirement and there are no other jdx defects, then the court has jdx over that claim. If the court has original jdx over a single claim in the complaint, it has original jdx over a “civil action” within the meaning of 1367(a).
· Rule: Nothing in 1367(b) withholds supp jdx over the claims of plaintiffs permissively joined under Rule 20 or certified class action members pursuant to Rule 23. A diversity case in which the claims of some plaintiffs satisfy the AIC requirement, but the claims of other plaintiffs do not, presents a “civil action” of which the district courts have original jdx. 
· §1367(b) prevents defendants joined under Rule 20 but says nothing about plaintiffs joined under Rule 20 (though it specifically exempts plaintiffs joined under Rule 19 and 24).

§1367. Supp Jdx
· If 1367(a) is satisfied (cnof, etc), and the anchor claim is 1332, then you move to 1367(b) to see if any of the exclusions apply. 
· There are 3 requirements, all have to be satisfied for rule to apply (supp jdx will be granted):
· Requirements:
1. Anchor claim must be 1332
2. Persons (defendants) made parties under Rule 14, 19, 20, or 24, or over claims by persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24. 
3. There must be complete diversity and AIC satisfied between original plaintiffs and defendants (for every party in the scenarios listed in 1367(b) (and above in #2)).
*supp jdx will NOT be allowed if the joinder of any of these persons violates the 1332 requirements 

· Full 1367(b) Text:
· In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the FRCP, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 

· Schoot v. United States (N.D. Ill/1987)
· Summary: Schoot sued the US government over taxes owed. US filed a counterclaim against Schoot for tax balance owed and joined Vorbau as a defendant under 13(h). Vorbau filed a motion to dismiss for lack of PJ, improper venue and improper joinder.
· Court held: The court held that joinder was proper under 13(h) (and thereby Rule 20). 
· Rule: Joinder under Rule 13(h) must accord with either Rule 19 or 20. To determine whether Rule 13(h) has been correctly applied you simply evaluate whether the joinder satisfies the requirements of Rule 20. In this case the US joined the party and the US was the defendant, so just pretend US was the plaintiff and then run through the standard rule analysis of Rule 20. If it satisfies Rule 20, then joinder under 13(h) was correct.

· Rule 13(h). Joining Additional Parties
· Full Rule Text:
· Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
· To determine if joinder was correct under 13(h), we have to see if the joinder would have been satisfied under Rule 20 or Rule 19. To do this, we look at the party joining, and analyze it using the Rule 20 requirements (even if the party joining under 13(h) is a defendant – just pretend he is a plaintiff for the analysis). 

· Analysis for Joinder:
· Is joinder allowed?
· Go through the joinder rules
· Do we have jurisdiction over the claims or parties being joined?
· 1332, 1331, 1367

· Hartford Steam Boiler v. Quantum Chemical (N.D. Ill/1994)
· Summary:  an incident occurred where a heat exchanger failed and caused damage at Quantum’s facilities. The defendant had insurance coverage from Hartford and third party defendants. The question was which policy applied.  Hartford filed suit against Quantum seeking declaratory judgment that it was not their losses to cover. Quantum did not answer but filed a new suit against Hartford and Property Insurers (third party defendants) in state court. Motions to dismiss for each defendant was granted. Quantum then filed an Answer in the federal suit and counterclaimed against Hartford and also filed a third party complaint joining Property Insurers as third party defendants under Rule 13(h). 
· Court held: that joinder under Rule 13(h) was correct (because it complied with Rule 20 requirements). §1367 does not prohibit a defendant from joining a non-diverse third-party defendant to a compulsory counterclaim, and the courts have allowed such claims. Here, this was a compulsory counterclaim so supplemental jdx is appropriate.  
· Rule: 1367(b) does exclude diversity cases in general but rather carves out only specific instances in which it excludes the supplemental jurisdiction in diversity cases. Rather, it is concerned only with efforts of a plaintiff to smuggle in claims that the plaintiff would not otherwise be able to interpose against certain parties for want of subject matter jurisdiction. 
· The court also applies the "logical relationship" test to determine whether it satisfies 13(a) (compulsory counterclaim). "A counterclaim is considered as arising out of the same transaction or occurrence as the original claim if it is 'logically related' to the opposing party's claim.  Where separate trials on each of the respective claims would involve a substantial duplication of effort and time by the parties and the court' a logical relationship exists between the claims. 
· Relevant considerations include whether the claims involve: 
1. Many of the same factual issues 
2. The same factual and legal issues 
3. Are offshoots of the same basic controversy between the parties. 

Joinder of Third-Parties (Impleader)
· FRCP Rule 14. Third-Party Practice
a) When a defending party may bring in a third party  
1. Timing of the summons and Complaint. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer. 
2. Third-party defendant's claims and Defenses. The person served with the summons and third-party complaint – the "third-party defendant": 
A. Must assert any defense against the third-party plaintiff's claim under Rule 12; 
B. Must assert any counterclaim against the third-party plaintiff under Rule 13(a), and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g); 
C. May assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and 
D. May also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.  
3. Plaintiff's claims against a third-party defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).  
4. Motion to Strike, sever, or try separately. Any party may move to strike the third-party claim, to sever it, or to try it separately. 
5. Third-party defendant's claim against a nonparty. A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.  
6. Third-Party complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party complaint may be in rem. In that event, a reference in this rule to the "summons" includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(I) in the property arrested.  
b) When a Plaintiff May Bring in a Third Party. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.  

· Third-party practice: What has to happen to have the party use Rule 14? 
· You can use Rule 14 when you want to join a party and when you have an indemnity or contribution claim (no other type of claim!!).
· Contribution: allows a defendant to sue other parties for only a portion of the damages
· Indemnity: allows a defendant to sue other parties for the entire amount of the damages. Indemnity can only be used where the defendant is completely not at fault.
· To analyze, ask two questions:
· First Questions: Is it joinder of a claim or a party?
· Second Question: What type of claim is it?
· Must be a right to indemnity or contribution

· You can have an indemnity and contribution claim based on contract or substantive law. The claim is premised on the liability of the party against you, if you’re found liable towards another party.
· Both parties will be held jointly and severally liable (joint tortfeasors).
· Rule 14 only allows D to bring in an additional party on a claim for secondary liability which can be found from substantive (tort) law, a contract, or a substantive right.
· Defense of “it wasn’t me it was someone else” is not a secondary liability case, it DENIES liability.
· Judge still has discretion to deny joinder even if Rule 14 is met. Court must balance the factors (in rule of Wallkill).
· Original parties cannot use Rule 14 to circumvent the requirements of supplemental jdx. Thus, if the court allows joinder of the third party, the adjudicability is limited to the issues raised by joinder.

Impleader / Third-party practice
· Wallkill 5 Associates II v. Tectonic Engineering, P.C. 
· Summary:  P sued for breach of K after D provided incorrect geotechnical report of suitability of land to build a warehouse; D filed MTD (motion to dismiss) and, in alternative, filed motion seeking leave to add Poppe (contractor) as a 3rd party D under 14(a). Rule 14 only 
· Court Held:  Court finds no evidence that Poppe would be liable to Tectonic (D) if D is found liable to Wallkill. Instead, court finds that the evidence Tectonic offers is a defense rather than proper basis for the third-party liability under Rule 14. Motion is denied.
· Rule:  Rule 14 does not require joinder; rather the decision to permit joinder rests with the sound discretion of the trial court. A third-party plaintiff may not present a claim of the third-party defendant's liability to the plaintiff; rather it must set forth a claim of secondary liability such that, if the third-party plaintiff is found liable, the third-party defendant will be liable to him under a theory of indemnification, contribution or some other theory of derivative liability recognized by the relevant substantive law.  Consequently, a theory that another party is the correct defendant is not appropriate for a third-party complaint.  A defendant sued for negligence, for example, cannot implead a third-party whose negligence was totally responsible for plaintiff's injury. When a third party's conduct furnishes a complete defense against the defendant's liability, the defendant may raise that conduct defensively in his answer but may not use it as a foundation for impleader.  Even if a third-party plaintiff alleges a proper basis to implead an additional party, Rule 14 does not require joinder; rather the decision to permit joinder rests with the sound discretion of the trial court.  
· In deciding whether to permit impleader, a court must consider: 
· Prejudice to the original plaintiff 
· Complication of issues at trial 
· Likelihood of trial delay 
· Timeliness of the motion to implead 

· Notes: Rule 14 vs. 13(h)
· Parties sometimes mistakenly assert claims under Rule 14(a) that should have been brought under Rule 13(h). 
· Rule 13(h) claim must be part of a counterclaim or cross-claim being asserted against an existing party. 
· Additionally, Rule 14 is limited to indemnity claims, while claims asserted under Rule 13(h) may seek any form of relief.

Impleader / Third-party practice
· Guaranteed Systems, Inc. v. American National Can Co.
· Summary:  P files suit against D for failing to pay for construction work; D counterclaims alleging P was negligent in performance; P answered counterclaim and files 3rd party indemnity action against subcontractor. 
· Court Held: Refused to allow joinder of subcontractor. Court looks at whether Rule 14 impleader was correct (joinder of party, claim was indemnity from a breach of k), so yes. Next, does the court have SMJ over the third-party claim? Court says no. (Grossi disagrees with court’s holding on SMJ). The court says that their hands are tied by the text of 1367(b) – BUT Grossi argues that the purpose of 1367(b) (to prevent Kroger evasion from occurring) should hold weight, and in this case, P was not trying to circumvent diversity requirements, but was just responding to a claim against P by D. Basically that P was using it as a defense, not to circumvent.
· Rule:  
· 1367 – Strawbridge (complete diversity), Kroger (evasion), Exxon, Mattel. 
· Grossi says: we have to read the text but also include how that text has been interpreted through the cases listed above for the full rule.
· Kroger prohibits a court only from exercising jdx over a state law claim by a plaintiff against a non-diverse third-party defendant impleaded for indemnity purposes by a defendant. The rationale for Kroger is to prevent a plaintiff from evading jurisdictional requirements of 1332 by only naming those parties who satisfy the requirements then later adding claims not within original jurisdiction.  
· In Kroger, SCOTUS noted that "in determining whether jurisdiction over a nonfederal claim exists, the context in which the nonfederal claim is asserted is crucial. The court went on to say that the claim at issue in that case was simply not ancillary to the federal one in the same sense that, for example, the impleader by a defendant of a third-party defendant always is. An impleader claim has logical dependence on the original claim; it is not a new and independent claim.  

Notes: 
Pendent Jurisdiction:
· Permitted federal courts to take jurisdiction over rights of action asserted by the original plaintiff for which there was no independent basis of SMJ.

Ancillary Jurisdiction:
· Usually involved claims by a person other than the original plaintiff, again when no independent basis of jurisdiction existed.

Intervention by Absentees:
· Intervention: when someone who is not a party to the litigation tries to become a party.
· If motion is granted, mover becomes part of the litigation, and any judgment will be binding on them. Can intervene either as P or D. 
· Intervention as a right: (“must”)
· When the requirements have been met, the court will likely grant the motion – however, the court always has discretion to say no. The court may also limit the intervention to certain issues or limit the discovery intervenor can access.
· Permissive Intervention: (“may”)
· The requirements are less stringent and the court has discretion to say yes or no, depending on the factors it considers.

· Amicus Curiae Brief: a person may submit this brief without being a party to the litigation or bound by the judgment. “Friend of the court”

· FRCP RULE 24. Intervention
· (a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:
· (1) is given an unconditional right to intervene by a federal statute; or
· (2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest. 
· (b) Permissive Intervention.
· (1) In General. On timely motion, the court may permit anyone to intervene who:
· (A) is given a conditional right to intervene by a federal statute; or
· (B) has a claim or defense that shares with the main action a common question of law or fact.
· (2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party’s claim or defense is based on:
· (A) a statute or executive order administered by the officer or agency; or
· (B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.
· (3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
· (c) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.  

· Great Atlantic & Pacific Tea Co. v. Town of East Hampton
· Summary:  P filed suit against D seeking declaratory judgment that Superstore Law (zoning restrictions enacted by the Town) was unconstitutional; The Group filed motion (proposed pleading you’re planning to file if intervention is granted) to intervene as third-party defendant. 
· Court Held: Court did not allow intervention because Group was arguing same things as D, and court thought they would try to interject collateral issues beyond the scope of the law at issue. 
· Rule: 
· To intervene as of right under Rule 24(a)(2), the would-be intervenor must establish the following Elements: 
1. A timely motion 
a. The analysis is contextual and absolute measures of timeliness should be ignored. (No hard or fast rule or deadline for this)
b. A better gauge of promptness is the speed with which the would-be intervenor acted when it became aware that its interests would no longer be protected by the original parties.  
c. The length of time during which the would-be intervenor actually knew or reasonably should have known of its interest in the case before it petitioned for leave to intervene 
d. The extent of the prejudice that the existing parties to the litigation may suffer as a result of the would-be intervenor's failure to apply for intervention as soon as it knew or reasonably should have known of its interest in the case 
e. The extent of the prejudice that the would-be intervenor may suffer if intervention is denied 
f. To determine whether the motion is timely, we consider how much time the party took to intervene since he learned that his interests were no longer adequately protected. 
g. The existence of unusual circumstances militating either for or against a determination that the application is timely. 
2. An interest relating to the property or transaction that is the subject matter of the action 
a. An intervenor's interest must be direct, substantial and legally protectable rather than remote or contingent.  
3. An impairment of that interest without intervention 
a. This is met where the intervenors demonstrate that, absent intervention, the disposition of the action may, as a practical matter, impede or impair their interests. 
4. The movant's interest is not adequately represented by the other parties to the litigation 
a. An applicant for intervention as of right must show that it may not be adequately represented by a named party. This showing places only a "minimal burden" on the would-be intervenor. 
b. Adequate intervention is presumed when the would-be intervenor shares the same ultimate objective as the party to the lawsuit. To overcome the presumption of adequate representation in the face of shared objectives, the would-be intervenor must demonstrate collusion, nonfeasance, adversity of interest, or incompetence on the part of the named party that shares the same interest.  
i. The mere possibility that a party may at some future time settle cannot alone show inadequate representation. 
 				Intervention will be denied if any requirement is not met.
· To permissively intervene: 
· Threshold Question: Pursuant to Rule 24(b)(1)(B): Permissive intervention may be granted when an applicant's claim or defense and the main action have a question of law or fact in common.  
· Permissive intervention is a matter left to the discretion of the court.  
· The principle consideration for the court in determining whether or not to allow intervention is whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.  
· The court may consider other relevant factors including: 
· the nature and extent of the intervenor's interests 
· Whether the intervenor's interests are adequately represented by the parties 
· Whether the party seeking intervention will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented. 
* It is also clear that intervention should not be used as a means to inject collateral issues into an existing action, particularly where it serves to delay and complicate the litigation. 

· Mattel, Inc. v. Bryant 
· Summary: Mattel sued former employee, Bryant (creator of Bratz dolls), for breach of K and various torts; MGA (Mattel competitor) motioned to intervene.
· Court Held:  Federal court had SMJ because MGA was not an indispensable party. Because MGA was not an indispensable party, Mattel is not trying to circumvent the requirements of 1332 (in fact, here, Mattel did not want MGA joined). 
· Rule:  If the party seeking intervention, that fails to satisfy one of the requirements of 1332, is indispensable (ie: necessary to the resolution of P’s claim) then there will NOT be supp jdx. This is to ensure that party is not trying to circumvent the requirements of 1332 (ie: Kroger evasion). 
· **every time you have a party intervening as a defendant, you have to assume that sooner or later P will file a claim against the third-party defendant (intervenor). 
· Indispensable here means: in order to resolve Mattel’s claim for breach of k against Bryant, MGA is not needed (because he is not involved with their contract). 
· Indispensable as the court uses it is NOT the same as indispensable per Rule 19.

COMPULSORY JOINDER OF PARTIES
· This refers to a party that is required for the action to proceed.
· This analysis can be trigger by defendant filing a Rule 12(b)(7) MTD or the court can also raise the issue.
· If the action is filed and pending between parties, and it seems to be missing a required party that could be joined under Rule 19, and if that party is not joined, the court will either dismiss the action or it will proceed without that party if it determines that is proper after balancing the 19(b) factors (these factors are NOT exhaustive).
· Court’s prefer to resolve cases on their merits so they will do everything they can to proceed with the case, rather than dismiss it.

· Rule 19. Required Joinder of Parties 
(a) Persons Required to Be Joined if Feasible 
(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if: 
(A) in that person's absence, the court cannot accord complete relief among existing parties; or 
(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may: 
(i) as a practical matter impair or impede the person's ability to protect the interest; or 
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest. 
(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff. 
(3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party. 

(b) WHEN JOINDER IS NOT FEASIBLE. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include: 
(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties; 
(2) the extent to which any prejudice could be lessened or avoided by: 
(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 
(3) whether a judgment rendered in the person's absence would be adequate; and 
(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder. 

Rule 19 Requires a three-step analysis:
· (1) Is the absent party required (necessary)?
· 19(a)(1)
· If the absent party falls within one of these categories, then you can proceed to step 2.
· Three categories of Required parties: we don’t have to know subsection #’s
· 1. 19(a)(1)(A) – cannot accord complete relief among the existing parties 
· If a court can find a way to provide meaningful relief, even if it is not complete, the court will likely find that the party is not required under this prong.
· 2.  19(a)(1)(B) – as a practical matter, impair or impeded ability to protect absent party’s interest
· Though this is similar language to Rule 24 (Intervention), the standard here is higher because the consequences are harsher. 
· Here, we don’t find stare decisis sufficient (unlike Rule 24). The interest must be substantial, not conjectural or hypothetical, and not so abstract as connected to stare decisis (?)
· If the existing parties can adequately represent the absent party’s interest, then that party is not a required party under this category.
· 3.  19(a)(1)(B)(ii) – substantial risk of exposing an existing party to incurring double, multiple or otherwise inconsistent obligations because of the interest
· ex: Maldonado case
· (2) Is Joinder feasible?
· Rule 19(a)(2) + (3)
· Joinder is not feasible if either SMJ or PJ (SOP cannot be made which means PJ would be improper) or venue is lacking (if raised by the joined party).
· SMJ limitation appears to be limited to 1332 and alienage cases.
· If joinder is NOT feasible, then proceed to step 3. 
· If joinder IS feasible, then court will order joinder of the party to the litigation.
· (3) Should the court, in equity and good conscience, proceed without the party or dismiss?
· Rule 19(b)
· A non-exhaustive list of factors that must be balanced to determine whether the action may proceed without the required party or be dismissed without prejudice.
· This analysis should be done pragmatically, on a case-by-case basis, with a presumption of proceeding rather than dismissing. 
· These factors essentially repeat the analysis under 19(a) for required parties but the test here is much more demanding.
· Factors:
· Might prejudice to existing parties and absent parties
· prejudice could be lessened or avoided by: (anything we can do) (?)
· Protective provisions
· shaping the relief (perhaps damages instead of injunction)
· other measures
· Would a judgment be adequate?
· would P have adequate forum somewhere else for P if it is dismissed here. 
· (full factors in rule above)

· Rule 12(b)(7)
· Failure to join an indispensable party
· If the court grants this dismissal, it is a procedural dismissal which means it is generally dismissed without prejudice and may be refiled. (However, a court can dismiss with prejudice at its discretion).
· Some courts say that if this is raised with regard to SMJ, that it can be raised at any time (even on appeal). If it is not related to SMJ, then it must follow Rule 12(h)(2) which states that it may be raised up to judgment (including during trial). 

· Procedural dismissal – without prejudice
· the action can be re-filed
· the court did not address the merits of the claim
· Dismissed with prejudice 
· the court addressed the merits of the claim
· or if the court feels the party needs to be sanctioned

· Temple v. Synthes Corp., Ltd. (SCOTUS / 1990)
· Summary:  Temple (P) underwent surgery to implant a plate and screw device in his spine. The screws broke off inside him after surgery. He sued Synthes (D) the manufacturer of the device. Then separately, he sued the doctor and hospital in state court. Synthes moved to dismiss the federal suit, arguing that the Dr and hospital were required parties under Rule 19. 
· Held: Court held that they were not required parties, because they were joint tortfeasors.
· Rule: Joint tortfeasors are NEVER required parties under Rule 19
· A tortfeasor with the usual joint-and-several liability is merely a permissive party to an action against another with like liability.

· Maldonado-Viñas v. National Western Life Ins. Co. (D.P.R. /2014)
· Summary:  Carlos purchased two annuities from National (D) and named his brother, Francisco, as beneficiary. He passed away, and Francisco collected on both. Carlos’ widow and two sons bring this action, arguing that the annuities were null and void and that the family should be reimbursed for the purchase price. National filed a 12(b)(7) claiming Francisco was a required party, that could not feasibly be joined (citizen of Spain, no PJ) and that the action should be dismissed in his absence. 
· Held: This trial court held that Francisco was NOT a required party
· ON APPEAL:  1st Circuit / 2017  
· Held:  Court found that Francisco WAS a required party because National could be subject to double obligations (ie: if National has to go to Madrid to litigate Francisco, they could be liable to pay both Francisco AND the family).
· Rule: The object of the courts is to avoid having anyone pay the same debt twice. 

· Double Obligations
· risk of having to pay the same debt twice 
· Inconsistent Obligations
· these occur when a party is unable to comply with one court’s order without breaching another court’s order concerning the same incident. (p729)
· There will never be an issue of inconsistent obligations with reference to paying money because you can always pay more money.
· Example: being ordered to add a name to the phone book by one court, and then add the same name (for a different person) by the other court.

· Rule 17(a)(1). Plaintiff and Defendant; Capacity; Public Officers (include?)
· (a) Real Party in Interest
· (1) Designation in General. An action must be prosecuted in the name of the real party in interest. The following may sue in their own names without joining the person for whose benefit the action is brought. 
· (A) an executor;
· (B) an administrator;
· (C) a guardian;
· (D) a bailee;
· (E) a trustee of an express trust;
· (F) a party with whom or in whose name a contract has been made for another’s benefit; and
· (G) a party authorized by statute

II. ERIE DOCTRINE

· The Erie Doctrine: the principle that a federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it. 
· It only applies to diversity cases, and only when there is a potential conflict between federal procedural law and state substantive law.
· Idea:
· The Erie Doctrine resolves potential conflicts between federal procedural law and state substantive law. It ensures that both powers (fed/state) do not overstep their boundaries.
· Federal courts apply federal procedural law and state substantive law
· What is procedural law?
· The rules that govern the means and methods of litigation
· What is substantive law?
· The law that sets the rules on rights and obligations

· Sometimes it’s not very clear whether a law/rule is procedural or substantive (or both).
· Example:
· Statute of Limitations: It is procedural (provides the time frame in which you can file a claim) BUT it is also substantive (it tells someone whether a claim may be filed or not).

· Why are we concerned about this conflict?
· Separation of state and federal government (federalism)
· The federal government is a government of limited powers. The powers are reserved to the states under the 10th Amendment. What is not given to the federal government, is given to the states.
· A violation of this separation of powers violates the constitution. Congress (fed gov) cannot create substantive state rules. If Congress did so, it would exceed its powers under the constitution. 
· *Make sure the conflict is REAL before applying Erie.

· What powers does the federal government have?
· The power to create federal courts and, implicitly in that power, the power to create/issue the rules that govern the procedure of federal courts (ie: federal procedural law) (via Article III).
· They do NOT have the power to create state law (that is reserved to the states)

· Elements of a claim:
· Duty
· Breach
· Causation (factual/proximate) 
· Damages

· State Law:
· Contract 
· Torts
· Property
· Criminal

· Examples of issues we’ve seen so far:
· How do we transfer cases? 
· How do we serve the defendant?
· How do we determine whether we can file a claim or not? 

· Swift v. Tyson (1842)
· Held that federal trial courts exercising diversity jurisdiction were free to disregard state law and exercise independent judgment on matters of general jurisprudence. This ruling was controversial and prevented uniformity in state administration, created uncertainty for plaintiffs and defendants and resulted in discrimination and unequal treatment under the law. 
· Example: corporations could avoid applying state common law by incorporating in another state and then suing under diversity in federal court (Black & White Taxicab v. Brown & Yellow Taxicab) (ie: forum shopping).

· Erie Railroad Co. v. Tompkins (SCOTUS/ 1938)
· Summary:  Tompkins was hit by something protruding from a train while he was walking along a commonly used footpath at night. He sued Erie for negligence as a diversity action in federal court. Erie argued that there was a rule in state law that anyone walking alongside a train track was considered a trespasser and would not be owed a duty of care when it came to negligence suits (ie: Erie should not be liable). Tompkins argued that because this rule was judge made (not a state statute) that the liability should be determined by federal common law. 
· Court held: The court held that Swift was unconstitutional and should be overruled. It stated that there was no such thing as federal general common law and that the law of the state should be applied in diversity cases, regardless of whether it is judge-made law or legislation. Stated that the constitution does not give federal courts the power to create a “general federal common law” (ie: judge made law by federal judges). 
· Rule:  
· Except in matters governed by the Federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the State. And whether the law of the state shall be declared by its Legislature in a statute or by its highest court in a decision is not a matter of federal concern. There is no federal common law. Congress has no power to declare substantive rules of common law applicable in a state where they be local in their nature or “general” be they commercial law or a part of the law of torts. And no clause purports to confer such a power upon the federal courts. 
· After Klaxon we can restate the Erie rule as follows: A federal district court exercising jurisdiction over a state-law claim must apply the same substantive law as would be applied by the courts of the state in which the federal court sits.  A federal court sitting in State X thus does not necessarily apply State X substantive law. Rather it applies the substantive law that a State X court would use. 
· This is the foundational Erie opinion – it gives us the reason why we do Erie analysis. To make sure that federal courts act within their constitutional realm and do not act beyond their limited powers. Erie is a vehicle to enforce the constitution. Without Erie, we would encounter problems like: forum shopping, lack of uniformity in the application of law, discrimination against out of staters.

· Conflict of laws:
· When there is an event that is conflicted to multiple states (example: Erie Railroad case) then the conflict of laws rules of a state identify between the potential applicable laws, the ones that govern the case.
· If there is a conflict of laws (ie: court is not sure which state law applies) then the federal court (for example) in NY will look at the state of NY conflict of laws rules to determine the substantive law applicable to that state. A NY federal court will apply federal procedure law, and state substantive law that the NY conflict of laws rules will identify as applicable.


· ERIE ANALYSIS FRAMEWORK:
1. What is the issue? (How to..., How do we do ___ in litigation?)
2. Does federal law apply/offer an answer to the question?
3. Does state law also apply?
4. Is there a conflict between federal law and state law?
a. They must be offering different conflicting answers to the same question
5. If there is a conflict, is federal law valid?
a.  Federal law applies ONLY if it is valid.
b. Supremacy Clause – federal law is the supreme law of the land (if it is valid/ie: constitutional)

Then enter the tracks:
I. TRACK ONE: Federal Statutes
a. Is it arguably procedural?
i. When federal law is a federal statute, federal law is valid if it is rationally classifiable as procedural.
ii. Ie: Can you say that the federal law arguably governs procedure? If so, that is sufficient to satisfy this. 
iii. It is also okay if the statute is procedural and ALSO affects state substantive rights – as long as it is also procedural.
iv. The threshold to find a statute valid is very low.
Stewart

II. TRACK TWO: Federal Rules of Civil Procedure
a. Is it arguably procedural?
b. Does it abridge, enlarge, or modify a state substantive right?
i. Rules Enabling Act (REA) §2072 creates the two prongs of this track that we need to determine whether an FRCP is valid and may be applied (p502, indented paragraph).
ii. TRACK TWO RULE: We are asking whether the FRCP alters the elements of the claim, the applicable statute of limitations or the remedy. If it does, then it is NOT valid, and state law will be applied.
iii. It is very rare that an FRCP is found invalid. Even though the test is more demanding, there is a presumption of validity over the FRCP. 
Hanna Part I

III. TRACK THREE: Judge-made law
a. Is it arguably procedural?
b. Is it outcome-determinative/ Outcome Affective (Ginsburg rule) at the forum-shopping stage?
i. This means: whether, at the forum-shopping stage, it abridges, enlarges, or modifies any state substantive right. (ie: does it alter the elements of P’s claim, the SoL or the remedy?)
ii. Forum-shopping stage means: Does the federal law offer a substantive advantage to the plaintiff at the time when the plaintiff is choosing the forum to file the action? Because this would encourage forum-shopping, which is one of the things that Erie was trying to avoid.
York

**We are asking “does it alter the elements of Plaintiff’s claim, statute of limitations or remedy” for Track Two and Three. To analyze this, you look at the text of the rule, does the language affect any of these things? 

Remedy: is not the amount of damages but the TYPE of damages. 

Track One Analysis
· Stewart Organization, Inc. v. Ricoh Corp. (SCOTUS/ 1988)
· Summary:  Stewart brought suit in federal court in Alabama against Ricoh arguing breach of contract. The agreement contained a forum-selection clause that mandated any dispute arising from the agreement must be brought in a court located in Manhattan. Pursuant to this clause, Ricoh filed to transfer to NY under 1404(a). The district court denied the transfer request. Alabama state law may refuse to enforce forum-selection clauses providing for out of state venues as a matter of state policy. The conflict then becomes: does 1404(a) govern or does Alabama state law govern. 
· Court held: This is a Track One analysis because the federal law in question is a federal statute (1404a). The Track one question is: is §1404a rationally classifiable as procedural? Yes, because it governs the means to transfer the case. Even though it also has an effect on the substantive rights of the parties, that does not matter because this threshold is low, and it is procedural as well. *Grossi argues that there really isn’t a conflict here because the forum-clause does not tell us how to transfer a case. Rather the clause should have been evaluated under state law first.
· Rule:   A federal court sitting in diversity should apply federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause. When a federal statute is sought to be applied by a district court sitting in diversity, the court first must determine whether the statute is broad enough to cover the issue in dispute. Then, the court must determine whether the statute is a valid exercise of congressional authority. In this instance, the federal statute the defendants are seeking to apply is 28 U.S.C. § 1404(a). The Court first determines that this statute is broad enough to cover the point in dispute. The statute is designed to guide district courts in adjudicating motions to transfer by directing the courts to weigh multiple factors on a case-by-case basis, including a forum-selection clause. The forum-selection clause should not be completely disregarded, nor should it be given dispositive treatment. Rather, under section 1404(a), it should be given its due weight. Further, the Court determines that there is no question that the statute is within Congress’s authority. Accordingly, section 1404(a) is the proper law to apply in this case. The case is remanded to the United States District Court for the Northern District of Alabama for a determination based on section 1404(a) on whether the action should be transferred to a court in Manhattan. 
· Conclusion: Federal law, specifically 1404(a) governs the parties’ venue dispute.  

· Dissent:  Grossi argues that Scalia is correct in his dissent
· The substantive law applicable to the contract will determine whether the contract is valid or not. Ie: if Alabama law says the contract is invalid, then we are in the same situation as if the parties had never agreed.  (?)
· Scalia argues that the forum clause should have been evaluated separately first, because if it were invalid then the 1404 analysis would never had been triggered in the first place. 

· Ragan, Woods, Cohen 
· These three opinions were troublesome because they were giving leeway to the state law. They were displacing federal procedural law too much.
· The net effect of this trilogy of decisions was to expand the Erie formula well beyond its reserved-powers rationale, treating that decision as a mandate for what might be characterized as a reverse form of supremacy, under which state law and policy could even trump otherwise valid federal rules and statutes.
· Hanna came as a response to this trilogy. The court is trying to give proper directions for when we should find FRCP to be invalid.
· *NOTE – we are only concerned about CERTAIN effects on a state substantive right, NOT ALL effects.

Track Two Analysis
· Hanna v. Pumer [Part 1] (SCOTUS/ 1965)
· Summary:  Hanna filed her complaint in the district court of MA for negligence (car accident). Service was made in accordance to FRCP 4(e) (leaving at place of abode). However, the defendant answered, stating that the action could not be maintained because it had been brought contrary to and in violation of the MA state law that required personal service.  The court asked whether Rule 4 alters the elements of the plaintiffs claim or statute of limitations or remedy. Rule 4e does not change any of those things.
· Court held:  FRCP Rule 4 is valid and applies.
· Rule:  
· “The test must be whether a rule really regulates procedure – the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them" - Sibbach v. Wilson & Co. (p511)
· Ie: while adherence to Rule 4 might affect the processing of the defendant’s substantive rights, application of that rule did not “operate to abridge, enlarge or modify the rules of decision by which that court will adjudicate its rights. In other words, it did not alter the elements or remedies of the claim asserted against the defendant. (p514)

Track Three Analysis
· Guaranty Trust Co. v. York (SCOTUS / 1945)
· Summary: York filed a diversity suit in district court against Guaranty Trust, claiming a breach of fiduciary duty and seeking equitable relief. The case was dismissed based on state statute of limitations which appeared to bar the suit. The appeals court remanded it and said that the district court was not bound by the state SoL but that they could rely on the doctrine of laches (as developed by federal decisional law). This is the Track Three analysis and requires asking whether the federal law gives the plaintiff a substantive advantage at the forum shopping stage (ie: is it outcome determinative). 
· Court held: because the federal doctrine of laches would have created (or revived) a state-law cause of action – a direct violation of the reserved principle on which Erie was decided – thus the doctrine of laches operated in a substantive fashion because it recognized a state-created right that, as a practical matter, no longer existed under state law.  State law should be applied.
· Rule:  
· Erie expressed a policy that touches vitally the proper distribution of judicial power between the State and federal courts. 
· The intent of that decision was to ensure that, in all cases where a federal court is exercising jurisdiction solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a state court. 
· The source of substantive rights enforced by a federal court under diversity jurisdiction, it cannot be said too often, is the law of the states. A policy so important to our federalism must be kept free from entanglements with analytical or terminological niceties.
· As a consequence, that so intimately affect recovery or non-recovery a federal court in a diversity case should follow State Law. If a plea of the statute of limitations would bar recovery in a state court, a federal court ought not to afford recovery. 

· Byrd Note:
· This approach is often described as “Byrd balancing”
· 99% of the time it does not come into play
· Under this approach, in answering the last prong, you ask whether there are countervailing federal interests that belong to the federal system that support or would support the conclusion of finding federal law applicable over state law. 
· Ask -- Does it compromise an essential feature of the federal system?
· For example: an essential characteristic of the federal system is the manner in which in civil common-law actions, it distributes trial functions between judge and jury and, under the influence – if not the command – of the 7th Amendment, assigns the disputed questions of fact to the jury. (Ie: the division of labor between the judge and jury)

· Hanna Part II
· Summary: This is a continuation of the Hanna case, but here the court does a Track Three analysis on Rule 4 to see if the outcome would be different. It concludes that there will be no change whatsoever. Here, because application of Rule 4 would not wholly block recovery, and would only alter the way process was served, it had a procedural affect, not substantive. Thus, the rule remained valid even if analyzed under Track Three.
· Rule: It also warns that there will almost always be an effect when using fed law rather than state law, but there are only certain effects that indicate an Erie analysis is appropriate, or that the law is invalid. The effects specifically concern: does the the language of the rule abridge, modify or enlarge the elements of the claim, SoL or type of remedy? 
· Pay attention to whether the federal law offers a substantive advantage. It has to be substantive to fall under “inequitable administration of the laws.”
· Policies: The court indicates that the “outcome-determinative” test (Track Three) cannot be read without reference to the twin aims of Erie rule: discouragement of forum-shopping and avoidance of inequitable administration of the laws. 
· Concurrence: Judge Harlan argues that this is an oversimplified approach and gives too much trust to the FRCP. 
· NOTE: Judge-made law of federal judges must still be based on a federal statute, an FRCP or the Constitution in order for it to be valid. 
· The Constitution is considered a “super track” above all the other tracks and is always valid.

· Gasperini v. Center for Humanities, Inc. (SCOTUS/1996)
· Summary:  Photojournalist Gasperini had a collection of photos he had taken while working in Central America. He loaned 300 transparencies to Center for Humanities to use in an educational video but defendant lost the transparencies. He sued and the Center conceded liability, the only issue for trial was damages. Gasperini was awarded $1500 per photo. The Center appealed, and the court of appeals vacated the award finding that, according to NY Law, the verdict “materially deviated” from reasonable compensation and could thus be reduced. Gasperini argued that this standard conflicts with the 7th Amendment which stipulates that the common law standard must be applied (“shocks the conscience” – a more hands-off approach than the state standard). Ginsburg, however, disagreed and instead read it as conflicting with the 7th Amendment (re-examination clause). Grossi argues that under the Track Three analysis, that the federal law is valid and should prevail (federal standard). BUT Ginsburg went another way and created her own rule.
· Court Held:  Ginsburg found that there was no conflict between the two systems and that they can co-exist in peace. She finds that the “materially deviates” standard must be applied by the trial court and that the court of appeals must apply “abuse of discretion” review only. 
· Rule: Outcome Affective test: 
· Would the application of the state law/rule/standard have so important an effect upon the fortunes of one or both of the litigants that failure to apply it would unfairly discriminate against citizens of the forum State, or be likely to cause a plaintiff to choose the federal court?
· Ginsburg’s rule is not the majority approach. She used the Erie Doctrine differently than how it had been used up to that point. For analysis – analyze under the majority rule AND Ginsburg’s rule. 
· Scalia Dissent: He didn’t get his analysis right but he did say one thing right:
· “The court commits the classic Erie mistake of regarding whatever changes the outcome as substantive. That is not the only factor to be considered. Outcome determination was never intended to serve as a talisman, and does not have the power to convert the most classic elements of the process of assuring that the law is observed into the substantive law itself.” 

· Problems with Ginsburg’s approach:
· (1) Focuses on the amount of the damages recoverable (ie: outcome)
· (2) Ginsburg is applying the analysis to the state law, not the federal law which is what should be analyzed.
· She looks at whether the state law is substantive or procedural
· (3) We don’t know how a jury will decide so, without actual statistics, it’s impossible to know if this would encourage inequitable administration or forum-shopping.
· She is starting from the wrong assumption that there may be variations between results in state court vs federal court that might encourage forum-shopping or provide a substantive advantage. 

· Outcome affective – does federal judge made law at the outset alter the amount of damages recoverable - if it does then it’s invalid (she stopped at remedy) (this didn’t exist before the case)
· Tweaked Erie to only apply to the alteration of the amount of money recoverable.
· It invalidates more federal rules than you would under the outcome determinative test. (broader)
· She doesn’t clarify how big the substantial variation needs to be – not clear, no formula. How much should we predict that they depart from the range – no way to know. 

· Outcome determinative – does the federal judge made law (at the outset?) effect the Elements, sol or type of remedy

III. SUMMARY JUDGMENT

· Summary Judgment is a motion, not a pleading. 
· The purpose of summary judgment is to pierce the pleadings and to assess the proof in order to see whether there is a genuine need for a trial.
· If the court concludes that reasonable jurors could differ, then summary judgment is denied and the case will proceed to trial.

· When can it be filed?
· It may be filed at any time until 30 days after discovery ends. (Usually used later, after discovery) (but P can file with her complaint, D can file with her answer).
· If it is filed early on, say by P, then D can request more time for discovery (via Rule 56(d)(2)). Then the court has discretion to respond in a variety of ways per 56(d). 

Definitions:
· A motion: is a document by which you are asking the court to do something for you.
· Evidence: the proof of the facts
· Material fact: a fact that supports an element of the claim, a fact that is relevant and will need to be proven for the plaintiff to prevail. 

Differences between a 12(b)(6) and Motion for Summary Judgment (MSJ)?
· 12(b)(6) refers to the legal sufficiency of the facts of a claim. Test sufficiency of the facts
· MSJ tests the evidentiary sufficiency of those facts. Test the documentary evidence of those facts

· Rule 56:
· (a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense – or the part of each claim or defense – on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.  2 Parts to the standard 
· (b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.
· (c) Procedures.
· (1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
· (A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
· (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact. 
· (2) Objection That a Fact is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence. Information that is inadmissible at trial can be used to support a motion for summary judgment or an opposition as long as it is reducible to admissible evidence (ex: hearsay but you could have the person testify at trial).
· (3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.
· (4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated. Must have personal knowledge as to the facts set out.
· (d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:
· (1) defer considering the motion or deny it;
· (2) allow time to obtain affidavits or declarations or to take discovery; or
· (3) issue any other appropriate order.
· (e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:
· (1) give an opportunity to properly support or address the fact;
· (2) consider the fact undisputed for purposes of the motion;
· (3) grant summary judgment if the motion and supporting materials – including the facts considered undisputed – show that the movant is entitled to it; or
· (4) issue any other appropriate order. 
· (f) Judgment Independent of the Motion. After giving notice and reasonable time to respond, the court may:  sua sponte (court can issue summary judgment without the parties moving for it
· (1) grant summary judgment for a nonmovant;
· (2) grant the motion on grounds not raised by a party; or
· (3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute. 
· (g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact – including an item of damages or other relief – that is not genuinely in dispute and treating the fact as established in the case.
· (h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court – after notice and a reasonable time to respond – may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.

· Rule 11
· Lawyers misconduct in the context of litigation

· Rule 37
· Discovery sanction rule

· *A motion should be read in favor of the nonmoving party. Ie: Reasonable inferences should be made in favor of the party opposing the motion.

· Anderson v. Liberty Lobby (Supreme Court/1986)
· Summary: Anderson had a magazine and published articles calling Liberty Lobby racist, fascist, etc. Liberty Lobby filed a diversity libel action. Anderson moved for summary judgment, arguing that Liberty had to prove their case under the standards the trial would be tried to (clear & convincing) and that an element (malice) was absent. Anderson provided affidavits to support this (citing his extensive sources/research and belief that it was true). Plaintiff then opposed this. The trial court found that the standard used for SJ should mirror that of a directed verdict (Rule 50) and where the First Amendment mandates a “clear & convincing” standard, the trial judge disposing of a directed verdict motion should consider whether a reasonable factfinder could conclude using that same standard. Here, the plaintiffs argued that summary judgment should not be granted because a juror may disbelieve defendant’s state of mind (disbelieve him as a witness). But the court says that you can’t just assert that a jury may disbelieve something, you have to show concrete evidence that a reasonable juror could return a verdict in your favor.
· Court held: Remanded because the court of appeals reviewed under the wrong standard – the ruling for motion of summary judgment should have been under the clear & convincing standard.
· Rule:  The standard applicable (standard of proof) for a motion for SJ is the same as the one that applies at trial. The party filing the MSJ bears the burden of production (as does the party opposing) but when opposing an MSJ, that party cannot simply rely on allegations in his complaint or pleadings. He must set forth specific facts showing that there is a genuine dispute for trial. On an MSJ, we draw all reasonable inferences in favor of the party opposing the motion.
· Plaintiff must present affirmative evidence in order to defeat a properly supported motion for summary judgment. The Plaintiff, to survive the defendant’s motion, need only present evidence from which a jury might return a verdict in his favor. 
· ***Pages 891, 892, 893 (RULE – below)
· Rule 56(c) provides that summary judgment shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. By its very terms, this standard provides that the mere existence of some alleged factual dispute between the parties will not defeat an otherwise properly supported motion for summary judgment; the requirement is that there be no genuine issue of material fact. As to materiality, the substantive law will identify which facts are material. Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment.  Factual disputes that are irrelevant or unnecessary will not be counted. Summary judgment will not lie if the dispute about a material fact is “genuine,” that is, if the evidence is such that a reasonable jury could return a verdict for the nonmoving party. A party opposing a properly supported motion for summary judgment may not rest upon the mere allegations or denials of his pleading, but must set forth specific facts showing that there is a genuine issue for trial. In the face of the defendant’s properly supported motion for summary judgment, the plaintiff could not rest on his allegations of a conspiracy to get a jury without any significant probative evidence tending to support the complaint. It is not the judge’s function, at the summary judgment stage, to himself weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial. There is no issue for trial unless there is sufficient evidence favoring the nonmoving party for a jury to return a verdict for that party. If the evidence is merely colorable, or is not significantly probative, summary judgment may be granted.

· There is no requirement that the trial judge make findings of fact. The inquiry performed is the threshold inquiry of determining whether there is the need for a trial – whether, in other words, there are any genuine factual issues that properly can be resolved only by a finder of fact because they may reasonably be resolved in favor of either party. The Court has said that summary judgment should be granted where the evidence is such that it would require a directed verdict for the moving party. And it has noted that the “genuine issue” summary judgment standard is “very close” to the “reasonable jury” directed verdict standard: the primary difference between the two being procedural; summary judgment motions are usually made before trial and decided on documentary evidence, while directed verdict motions are made at trial and decided on the evidence that has been admitted. In essence, though, the inquiry under each is the same: whether the evidence presents a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of law. The evidence of the non-moving party is to be believed, and all justifiable inferences are to be drawn in his favor. The determination of whether a given factual dispute requires submission to a jury must be guided by the substantive evidentiary standards that apply to the case.
The standard of proof that we apply at trial is the same that we apply on a motion for summary judgment

· Burden of Proof
· The amount of evidence that a party with a claim or an affirmative defense must offer to prevail at trial.
· Two types: 
· Preponderance of the evidence
· Clear and convincing 
*Whatever this standard is, it is also applied to summary judgment

· Burden of Production
· A burden that a party filing MSJ and a party filing an opposition must bear to prevail on the motion and opposition. The burden of production indicates what the moving party on MSJ and the party opposing have to do (“produce”) to prevail on the motion or opposition. (“What do I have to produce?”)
· The party’s obligation on summary judgment to show either the absence or presence of a genuine issue of material fact.

· Burden of Persuasion at Trial
· Essentially the same as burden of proof – the burden on the party with a claim or affirmative defense that the party bears to persuade the trier of fact that it should win at trial. 
· This burden identifies the party who must prove the contested factual issue (on a complaint – plaintiff; on an affirmative defense or counterclaim – defendant).

SJ “dance”:
· Movant must first carry her burden of production by showing that there is NO genuine dispute as to any material fact.

· If the movant bears the burden of persuasion at trial (plaintiff on her claim or defendant on his affirmative defense or counterclaim), that party must produce evidence that creates a presumption that there is no genuine issue of material fact as to any element of its claim or defense. 
· If the moving party meets this burden of production, then it shifts to the opposing party to rebut that presumption by showing that there is a genuine issue of material facts as to at least one element of the moving party’s claim or defense. 

· If the movant does NOT bear the burden of persuasion at trial (ie: defendant challenging a claim asserted against him by P, or P challenging an affirmative defense or counterclaim), she may meet her burden of production in two ways:
· (1) Offer evidence negating an element of the opposing party’s claim or defense
· (2) Show that the opposing party has insufficient evidence to prove one element of her claim or defense

· If the moving party meets its burden of production, the burden shifts to the opposing party to show that it has sufficient evidence to create a genuine issue of material fact on the challenged issue.

· The opposing party may meet this burden of production by:
· (1) Rehabilitating the evidence attacked in the moving party’s papers with satisfactory opposing evidence; OR
· (2) Produce evidence that challenges the moving party’s showing that the opposing party lacks sufficient evidence to prove its claim or defense.
· (3) submit an affidavit explaining why further discovery is necessary as provided in Rule 56(f)
Footnote 3, Page 906

· Celotex Corporation v. Catrett (SCOTUS/1986)
· Summary: Catrett filed a wrongful-death complaint against Celotex claiming their products exposed her husband to asbestos which caused his death. Defendant filed for SJ arguing P had failed to show that Celotex products were a proximate cause of injuries. Plaintiff responded by producing 3 documents showing how her husband was exposed by their products. 
· Court held: Celotex failed to discharge its initial burden of production and SJ was improper.
· Rule: “The burden on the moving party may be discharged by “showing” – that is, pointing out to the district court – that there is an absence of evidence to support the nonmoving party’s case.”
· Page 906
· The burden of production imposed by Rule 56 requires the moving party to make a prima facie showing that it is entitled to summary judgment. The manner in which this showing can be made depends upon which party will bear the burden of persuasion on the challenged claim at trial. If the moving party will bear the burden of persuasion, that party must support its motion with credible evidence – using any of the materials specified in Rule 56(c) – that would entitle it to a directed verdict if not controverted at trial. Such an affirmative showing shifts the burden of production to the party opposing the motion and requires that party either to produce evidentiary materials that demonstrate the existence of a “genuine issue” for trial or to submit an affidavit requesting additional time for discovery. 

· If the burden of persuasion at trial would be on the non-moving party, the party moving for SJ must satisfy Rule 56’s burden of production in either of two ways: (1) the moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim and (2) the moving party may demonstrate to the court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim. 

· If the nonmoving party cannot muster sufficient evidence to make out its claim, a trial would be useless and the moving party is entitled to summary judgment as a matter of law. 

· Where the moving party adopts this second option and seeks summary judgment on the ground that the nonmoving party – who will bear the burden of persuasion at trial – has no evidence, the mechanics of discharging Rule 56’s burden of production are somewhat trickier. Plainly, a conclusory assertion that the nonmoving party has no evidence is insufficient. 

· Rather the moving party must affirmatively show the absence of evidence. This may require the moving party to depose the nonmoving party’s witnesses or to establish the inadequacy of documentary evidence. If there is literally no evidence on the record, the moving party may demonstrate this by reviewing for the court the admissions, interrogatories, and other exchanges between the parties that are in the record. Either way, however, the moving party must affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party. If the moving party has not fully discharged this initial burden of production, its motion for summary judgment must be denied. Accordingly, the nonmoving party may defeat a MSJ by pointing out supporting evidence already in the record that was overlooked or ignored by the moving party. In that event, the moving party must respond by trying to demonstrate the inadequacy of this evidence, for it is only by attacking all the record evidence allegedly supporting the nonmoving party that a party seeking summary judgment satisfies Rule 56’s burden of production. (Then it goes to Footnote 3, p906 – regarding the nonmoving party’s options... written below in the first scenario).
· Two Scenarios:
· First Scenario: If the party moving for SJ bears the burden of persuasion at trial, then they only have one option – to offer evidence that negates even one element of the plaintiff’s claim. At that point there is a presumption that there is no dispute for the jury to decide. If this burden of production is met, then the burden shifts to the opposing party who may rebut this presumption. The nonmoving party now bears the burden of production and has three options:
· (1) rehabilitate the evidence attacked in the moving party’s papers
· (2) produce additional evidence showing the existence of a genuine issue for trial as provided in Rule 56(e), OR
· (3) submit an affidavit explaining why further discovery is necessary as provided in Rule 56(f)

· Second Scenario: If the moving party does not bear the burden of persuasion, then he has two options:
· (1) offer evidence that negates the existence of even one element of P’s claim, OR
· (2) Affirmatively show that the opposing party has not offered sufficient evidence in support of even one element of P’s claim.

Claim: Set of operative facts giving rise to one or more rights of action 
· Only one set of operative facts that means it's only one claim. You can have multiple rights of action though from the same set of facts.  
· Facts are events – evidence is the proof of those events. 

Judgment on the Merits:
· Is a judgment that addresses the claim.
· Summary Judgment is a judgment on the merits.
· Default Judgment is a judgment on the merits.

Notes on Summary Judgment
· An Affirmative defense must be filed in the Answer, otherwise it’s waived (21 days from when you were served the complaint)
· MSJ could be served along with an affirmative defense in the Answer but it is usually filed later on (after the Answer/Defense).

Sua Sponte (Rule 56(f))
· Goldstein v. Fidelity and Guaranty Insurance Underwriters (7th Circuit/ 1996) 
· Summary: P’s building was partially destroyed in first fire. Insurance reluctantly paid part of claim. Second fire destroyed building completely, insurance refused to cover because of sprinkler requirement. P filed for SJ and court raised SJ sua sponte for D instead. 
· Court Held: Court entered summary judgment for the Defendant, sua sponte (ie: even though D was not the moving party). 
· Rule: The entry of summary judgment is inappropriate when it takes a party by surprise (ie: when they do not have notice). (Notice + opportunity to be heard)
· As a general rule, a motion for summary judgment is not a waiver of the right to trial if the motion is denied. 
· “We do not want to encourage district courts to consider summary judgment sua sponte because the procedure warrants ‘special caution,’ and it’s often inappropriate. It is also largely unnecessary, as a district court can always invite a nonmoving party to file a motion for summary judgment in its favor.”

[image: ]

IV. DEFAULT JUDGMENTS

· Idea: 
· Default judgment is a judgment in default of appearance. D did not appear or defend and P moved the court to declare D in default and enter judgment. 
· Default judgment is a judgment on the merit – because it addresses the claim. However, courts prefer to resolve cases on their FULL merits, rather than on default judgment. 
· P’s well-pleaded allegations will be taken as true (as confessions of the defendant), even if D didn’t show up.

· Procedure:
· P serves complaint on D. D has 21 days to Answer.
· If no Answer, P seeks default with the clerk.
· Then P asks for a default judgment. 
Most courts require filing the default with the clerk before a request for default judgment.

· Rule 55. Default; Default Judgment (**IMPORTANT TO KNOW – TESTED ON BAR)
· (a) Entering a Default. When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s default. No discretion  
· (b) Entering a Default Judgment. 
· (1) By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made certain by computation, the clerk – on the plaintiff’s request, with an affidavit showing the amount due – must enter judgment for that amount and costs against a defendant who has been defaulted for not appearing and who is neither a minor nor an incompetent person. Sum certain + D has made no appearance
· (2) By the Court. In all other cases, the party must apply to the court for a default judgment. A default judgment may be entered against a minor or incompetent person only if represented by a general guardian, conservator, or other like fiduciary who has appeared. If the party against whom a default judgment is sought has appeared personally or by a representative, that party or its representative must be served with written notice of the application at least 7 days before the hearing. The court may conduct hearings or make referrals – preserving any federal statutory right to a jury trial – when, to enter or effectuate judgment, it needs to: 
· (A) Conduct an accounting;
· (B) determine the amount of damages
· (C) establish the truth of any allegation by evidence; or
· (D) investigate any other matter.
· (c) Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good cause, and it may set aside a final default judgment under Rule 60(b). 
· (d) Judgment Against the United States. A default judgment may be entered against the United States, its officers, or its agencies only if the claimant establishes a claim or right to relief by evidence that satisfies the court.

Notes on Rule 55:
· The clerk MUST enter the default (no discretion)
· Party can be either Plaintiff or defendant. 
· Defendant can seek a default judgment on a counterclaim. 
· If D filed the answer but fails to procure counsel to defend the action, this could be found in default. That’s why it says “fail to plead or otherwise defend.”
· Under subsection (b), the court has discretion on whether to enter default judgment or not. 
· If the party has appeared personally or by representative, then they must be served with written notice at least 7 days before the hearing. 
· Example:
· P files and serves complaint on D. D responds with a 12(b)(2). The filing of this motion tolls the time to file an answer. Court denies the motion. At that point D must file an answer. D does not file an answer but he has appeared. In this situation, D must be provided with notice at least 7 days before the hearing because he “appeared” for the motion. 

· After the default is entered, D can no longer file an answer.
· But D can file a motion to set aside the default
· A hearing is not required and will not be held every time. But D may appear at the hearing to contest the amount of damages or evidence. 

Difference between Default and Default Judgment:
· When default is entered, D can no longer file an answer. Only the issue of liability might be settled at this point. 
· Now D can try to set aside the default for Good Cause and if this is successful, then the case can proceed. 
· But if D does not do that, then P can ask for a default judgment. 
· You cannot appeal a default, but you can appeal a default judgment.

· Court may set aside an entry of default for good cause (party must move under 55(c), and show good cause).

· Rule 60. Relief from a Judgment or Order
· (b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following rules:
· (1) mistake, inadvertence, surprise, or excusable neglect; Rogers v. Hartford
· (2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);
· (3) fraud, misrepresentation, or misconduct by an opposing party;
· (4) the judgment is void;
· (5) the judgment has been satisfied, released or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or
· (6) any other reason that justifies relief. 
· (c) Timing and Effect of Motion. 
· (c) Timing. A motion under Rule 60(b) must be made within a reasonable time – and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.  4-7 in a reasonable time, 1-3 within a year.

· Rogers v. Hartford (5th Circuit/1999)
· Summary:  Hartford denied Rogers’s claim for long-term disability benefits and he filed a complaint against Hartford and the Plan.  He served them both but neither responded. Rogers filed for default with the clerk (it was entered) and then district court held a hearing and entered a default judgment against both defendants. Hartford argues that they should have received notice of the hearing because they had “appeared” by waiving service of process. The court states that waiver of service of process does not constitute an appearance pursuant to Rule 55.
· Court Held: Affirmed trial court’s default judgment for both defendants.
· Rule:  
· The court has adopted a policy in favor of resolving cases on their merits and against the use of default judgments. This policy, however, is counterbalanced by considerations of social goals, justice and expediency, a weighing process that lies largely within the domain of the trial judge's discretion.  
· The language of Rule 55 evidences an intent to impose a notice requirement in only limited circumstances. Mere acceptance of formal service of process cannot constitute an appearance for purposes of Rule 55(b)(2). The phrase "has appeared" cannot be interpreted too broadly or it will eviscerate the appearance requirement of Rule 55(b)(2). ("has appeared" =action by the defendant intending to defend). 

· Rule 55(b)(2): If the party whom a default judgment is sought has appeared personally or by a representative, that party or its representative must be served with written notice of the application at least 7 days before the hearing.  
· The court has taken an expansive view as to what constitutes an appearance under Rule 55(b)(2). To qualify as an appearance and trigger Rule 55(b)(2)'s notice requirements, the defendant's actions merely must give the plaintiff a clear indication that the defendant intends to pursue a defense and must "be responsive to the plaintiff's formal Court action." 

· Rule 60(b)(1) permits relief from a default judgment for "mistake, inadvertence, surprise, or excusable neglect" on a motion made within one year of the judgment. Courts construe Rule 60(b)(1) liberally to ensure that they resolve doubtful cases on the merits. 
· Three factors should be considered in determining whether sufficient grounds exist for setting aside a default judgment under Rule 60(b)(1): 
· (1) the extent of prejudice to the plaintiff; 
· (2) the merits of the defendant's asserted defense; and 
· (3) the culpability of the defendant's conduct.
· A district court may consider other factors, and the decision of whether to grant relief under Rule 60(b)(1) falls within its sound discretion. (not an exhaustive list) (important) 

· When a district court lacks jurisdiction over a defendant because of improper service of process, the default judgment is void and must be set aside under Rule 60(b)(4). 

· The Supreme Court has made clear that if a party defaults by failing to appear or file a timely responsive pleading, the party waives defect in venue.

· DISMISSALS
· Two Types:
· Voluntary
· P decides, after he has filed a complaint, that it’s not worth it so decides to withdraw that complaint.
· A federal P may feel pressured to voluntarily dismiss a case that is lacking merit out of fear D might otherwise successfully move for the imposition of sanctions under Rule 11.
· Rule 11 also allows the court to impose sanctions sua sponte (on its own).
· Voluntary Dismissals are governed by Rule 41. It is quite liberal. 
· If P does this before Answer is filed (or before MSJ is filed), then he can do it without court permission. Rule 41(a).
· In all other situations you need a court order (usually dismissed without prejudice unless otherwise stated). Rule 41(2).
· Involuntary
· Rule 41(b) governs involuntary dismissals. 
· For P’s failure to prosecute the action
· D may file a motion seeking involuntary dismissal if P fails to prosecute or to comply with these rules or a court order.
· Factors to be considered:
· Whether the failure was due to the party's willfulness, bad faith or fault 
· The extent to which the failure prejudiced the opposing party 
· The length of time in which the plaintiff took no action in the case 
· Whether adequate warning was given that such a failure could lead to dismissal 
· Whether dismissal is necessary to deter future misconduct 
· Whether less drastic sanctions are appropriate. 
· As a sanction for P’s misconduct
· Rule 41(b) authorizes dismissal as a sanction for failure to comply with federal rules or with a court order. 
· Factors to be considered:
· Whether the plaintiff acted intentionally rather than accidentally or involuntarily 
· Whether the plaintiff engaged in a pattern of misconduct rather than just one or two incidents thereof 
· Whether the plaintiff was warned by the court that he was skating on the thin ice of dismissal 
· Whether a less severe sanction would remedy the effect of the plaintiff's transgressions on the defendant and the court. 

· Rule 41. Dismissal of Actions
· (a) Voluntary Dismissal
· (1) By the Plaintiff
· (A) Without a Court Order. Subject to Rules 23(e), 23, 1(c), and 66 and any applicable federal statute, the plaintiff may dismiss an action without a court order by filing:
· (i) a notice of dismissal before the opposing party serves either an answer or a motion for summary judgment; or
· (ii) a stipulation of dismissal signed by all parties who have appeared. 
· (B) Effect. Unless the notice or stipulation states otherwise, the dismissal is without prejudice. But if the plaintiff previously dismissed any federal- or state-court action based on or including the same claim, a notice of dismissal operates as an adjudication on the merits. 
· (2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action may be dismissed at the plaintiff’s request only by court order, on terms that the court considers proper. If a defendant has pleaded a counterclaim before being served with the plaintiff’s motion to dismiss, the action may be dismissed over the defendant’s objection only if the counterclaim can remain pending for independent adjudication. Unless the order states otherwise, a dismissal under this paragraph (2) is without prejudice. 
· (b) Involuntary Dismissal; Effect. If the plaintiff fails to prosecute or to comply with these rules or a court order, a defendant may move to dismiss the action or any claim against it. Unless the dismissal order states otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule – except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19 – operates as an adjudication on the merits. 
· (c) Dismissing a Counterclaim, Crossclaim, or Third-Party Claim. This rule applies to a dismissal of any counterclaim, crossclaim, or third-party claim. A claimant’s voluntary dismissal under Rule 41(a)(1)(A)(i) must be made:
· (1) before a responsive pleading is served; or
· (2) if there is no responsive pleading, before evidence is introduced at a hearing or a trial. 
· (d) Costs of a Previously Dismissed Action. If a plaintiff who previously dismissed an action in any court files an action based on or including the same claim against the same defendant, the court:
· (1) may order the plaintiff to pay all or part of the costs of that previous action; and
· (2) may stay the proceedings until the plaintiff has complied. 

V. MOTION FOR JUDGMENT AS A MATTER OF LAW (JMOL)

JMOL is governed by Rule 50

· Timing:
· JMOL can be brought by one party after the other party has presented their case (been heard) or after both parties have been heard. The deadline is before the jury begins to deliberate.
· However, if a JMOL was filed previously (but denied), then a party may file a renewed JMOL up to 28 days after the entry of judgment. 

· Idea: evidence has been presented, party (or parties) have been heard, and the court is ready to decide as a matter of law.

Similar to JMOL’s:
· 12(b)(6) – Challenges the legal sufficiency of the claim (can be filed up until judgment)
· Rule 56 – Testing the documentary evidentiary sufficiency of the claim (SJ) 
· Rule 50 – Testing the documentary AND oral evidence of the claim (JMOL)
All of these are decisions as a matter of law by the court

What they’re called:
· State Court:
· Two types:
· Motion for nonsuit (made before completion of trial, after only one party (nonmoving) has been heard
· Motion for directed verdict (made after trial completed, after both parties have been heard) (Motion for judgment notwithstanding verdict – JNOV)
· Federal Court:
· One type:
· Motion for Judgment as a Matter of Law (JMOL)

· Rule 50. Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling.
· (a) Judgment as a Matter of Law
· (1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
· (A) resolve the issue against the party; and
· (B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue. 
· (2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought under the law and facts that entitle the movant to the judgment. 
· (b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment – or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged – the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:
· (1) allow judgment on the verdict, if the jury returned a verdict;
· (2) order a new trial; or
· (3) direct the entry of judgment as a matter of law.
· (c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.
· (1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.
· (2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment’s finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.
· (d) Time for a Losing Party’s New-Trial Motion. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.
· (e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.

· A renewed motion for JMOL (Rule 50(b)) may also be accompanied by a motion under Rule 59 for a new trial.  
· When the party moves under Rule 50(b) with a Rule 59 motion, the court must rule on both motions. 
· This way decisions are made on both motions when the evidence is fresh, so if it is remanded, the trial court does not have to try and decide on Rule 59 after a length of time has passed.
*The court cannot sua sponte raise a Rule 50(b) motion – even if a party has made a previous JMOV motion. It can only be raised by the parties. 

· Honaker v. Smith (7th Circuit/2001)
· Summary: P sued D for allegedly setting fire and failing to distinguish it AND IIED caused by the fire events. Smith moved for JMOL on both claims. Trial court granted JMOL on IIED but allowed the §1983 claims to proceed. After hearing both parties, Smith moved for a renewed motion for judgment as a matter of law and the trial court granted it and entered a JNOV (judgment notwithstanding the verdict). (Ie: the court found that no reasonable jury could find that the plaintiff had offered a preponderance of the evidence showing Smith was acting under the color of state law when the house was set on fire).
· Court Held: Appeal court said that the trial court applied the wrong standard of law to the IIED claim and remanded it to be heard by the jury. But affirmed the JNOV for the 1983 claims.
· Rule: 
· Pursuant to Rule 50, a district court may grant judgment as a matter of law when a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue. The evidence in support of the verdict must be substantial and the party opposing the motion must have put forward more than a "mere scintilla" of evidence to support that jury verdict.  
· In reviewing the totality of the evidence in the record, the court must draw all inferences in the light most favorable to the party against whom the motion is directed. If the nonmoving party did not introduce enough evidence to support his claim, then judgment as a matter of law is appropriate.  
· The District court may grant judgment as a matter of law in circumstances when a party has been fully heard on an issue and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue. The district court may not resolve any conflicts in the testimony nor weigh the evidence, except to the extent of determining whether substantial evidence could support a jury verdict – a mere scintilla of evidence will not suffice. The district court's judgment will be reversed, only if enough evidence exists that might sustain a verdict for the nonmoving party. 

· Rule 59. New Trial; Altering or Amending a Judgment
· (a) In General.
· (1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues – and to any party – as follows:
· (A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
· (B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court. 
· (2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment. 
· (b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment.
· (c) Time to Serve Affidavits. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.
· (d) New Trial on the Court’s Initiative or for Reasons Not in the Motion. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party’s motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order. Sua Sponte
· (e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of judgment. 

· Tesser v. Board of Education (2nd Circuit / 2004)
· Summary: Tesser, vice principal, sued for discrimination based on religion when she was not hired after applying for principal position. Jury found for defendant on all counts. Plaintiff (Tesser) filed a motion for JNOV/JMOL (Rule 50), or in the alternative, a new trial (Rule 59).
· Court Held: Motions are denied because no reasonable jury could find for the plaintiff under the circumstances (standard for Rule 50 was not met). 
· Rule: 
· Rule 50 Law
· In this circuit, a party seeking to vacate a jury verdict and enter judgment as a matter of law carries a "heavy burden." Judgment as a matter of law is only appropriate when (1) there is such a complete absence of evidence supporting the verdict that the jury's findings could only have been the result of sheer surmise and conjecture (not the correct standard – the court set a higher standard than normal), or (2) there is such an overwhelming amount of evidence in favor of the movant that reasonable and fair minded persons could not arrive at a verdict against it.  (correct standard – no reasonable jury would find for the party opposing the motion)
· When considering a Rule 50 motion and deciding whether there was a sufficient evidentiary basis to support the verdict, the court cannot assess the weight of conflicting evidence or substitute its judgment for that of the jury. Rather, it must make all credibility determinations and draw all inferences in favor of the nonmovant.  

· Rule 59 Law
· A motion for a new trial, pursuant to Rule 59, may be granted when the district court is convinced that the jury has reached a seriously erroneous result or that the verdict is a miscarriage of justice.  
· The standard for a new trial, unlike a judgment as a matter of law, permits the trial judge to weigh the evidence himself, and he need not view it in the light most favorable to the verdict winner. Despite this more lenient standard, a trial court should rarely disturb a jury's evaluation of a witness's credibility.  Therefore, where the resolution of the issues depends on assessment of the credibility of witnesses, it is proper for the court to refrain from setting aside the verdict and granting a new trial.  

· Rule 61. Harmless Error
· Unless justice requires otherwise, no error in admitting or excluding evidence – or any other error by the court or a party – is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party’s substantial rights. 

· What is the standard for Rule 50 motion?
· No reasonable jury would find for the party opposing the motion
· Apply this standard to the elements of the claim – is it met for each?

· What are possible grounds for a motion for a new trial?
· Errors in the jury-selection process 
· Erroneous evidentiary rulings 
· Erroneous jury instructions 
· Verdict as being against the weight of the evidence  
· Most similar to SJ 
· Excessiveness or inadequacy of the verdict  
· Misconduct by the judge, jury, attorneys, parties, or witnesses, or 
· Newly discovered evidence. 

VI. RES JUDICATA

· Judgment once rendered, is immediately final. The judgment will have res judicata effect.

· To analyze Res Judicata:
· (1) There must be two actions, and one has reached a judgment
· (2) Ask yourself, what law of preclusion applies?
· The law of preclusion of the first court is what applies to the second court.
· Federal Q jdx = Federal law of preclusion
· Diversity = Federal law of preclusion incorporating state law of preclusion to the extent that that the state law is not incompatible with fundamental federal interests.
· State Court = State law (ie: California = Primary Rights Theory)

· Res Judicata Doctrine:
· “Thing adjudicated” (decided)
· The “thing” is either the claim or the issue that has been decided
· This is the doctrine of the thing that has been decided and cannot be decided again. The thing being the claim and the issue as questions of fact and mixed questions of fact and law. 
· What will be precluded is the claim and the issues decided in that first litigation. 

· Res Judicata applies to what type of issues (ie: issue preclusion)?
· Questions of fact
· Mixed questions of fact and law

· Res Judicata does NOT apply to:
· Questions of law (because the law is forever evolving – questions of law are not barred from being relitigated)

· Res Judicata includes two doctrines:
· (1) Claim preclusion
· (2) Issue preclusion (collateral estoppel)

· To Analyze for either issue or claim preclusion:
· What law of preclusion applies?

· DOCTRINE OF CLAIM PRECLUSION:
· 3 Elements:
· (1) Same claim
· (2) Same parties 
· Principle of mutuality applies (only parties bound by a judgment may benefit from it)
· (3) Judgment is final, valid and on the merits

· Claim:  a set of operative facts giving rise to one or more rights of action. 

· When can claim preclusion be raised?
· (1) Affirmative defense in the Answer
· Must be raised by D as an affirmative defense. Burden is on D to offer evidence to show each and every element of res judicata. If D succeeds in proving the elements, then the action is dismissed in favor of the defendant. 
· (2) Summary Judgment
· Can raise it in summary judgment
· (3) Motion to dismiss 12(b)(6) 
· This motion can be used if the complaint states that P previously tried this same matter but that P realized (due to new evidence) that D breached in bad faith so P is suing for more. This way D does not need to prove anything because the 12(b)(6) attacks the legal sufficiency of the complaint and P’s complaint shows there is no claim. However, this method does not technically make sense because a 12b6 motion is attacking the complaint sufficiency whereas the affirmative defense is bypassing the complaint entirely and stating that there is no claim here because of issue preclusion 

Because it is fairly easy to determine whether it is the same parties involved and whether the judgment is final, valid and on the merits, the focus of analysis is generally on whether it is the same claim in both suits. 

If new evidence is discovered (but a judgment has been rendered) – courts will allow the reopening of the case (under Rule 60(b)). This is not starting over, just reopening. Though it is very hard to do.

· There are different Approaches to defining the claim:
· (1) Primary Rights Approach (followed by California)
· Defined a claim or cause of action by reference to the primary right at the heart of the controversy
· Primary Rights: Each injury to a primary right has is its own cause of action. A cause of action is a set of operative facts giving rise to one right of action.
· Right not to be injured
· Right not to have property damage
· Right to have contract performed
· Right not to be inflicted with intentional emotional distress
· Right to deal in business in good faith
(not exhaustive)
· (2) Transactional Test Approach (followed by federal)
· Under this approach: “Claim is a set of operative facts giving rise to one or more rights of action”
· Promotes efficiency and repose 
· Restatement (1136/1137)
· (1) When a valid and final judgment rendered in an action extinguishes the plaintiff's claim pursuant to the rules of merger or bar, the claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose. 
· (2) What factual grouping constitutes a "transaction," and what groupings constitute a "series," are to be determined pragmatically, giving weight to such considerations as: 
· Whether the facts are related in time, space, origin, or motivation, and
· Whether they arise out of the same transaction, seek redress for essentially the same basic wrong, and rest on the same or substantially similar factual basis.  
· Have to have a logical relation. But it does not have to be a perfect overlap, just substantial.
· Whether they form a convenient trial unit, and  
· This factor, aimed at conserving judicial resources, provides that where the witnesses or proof needed in the second action overlap substantially with those used in the first action, the second action should ordinarily be precluded.  
· Could bifurcate (have two trials on separate issues) so there won’t be prejudice
· Whether their treatment as a unit conforms to the parties' expectations or business understanding or usage.  
· Whether treating the underlying facts as a trial unit conforms to the parties' expectations.  From Porn v. NG
· (3) “Same-evidence” test (not needed)

What law of preclusion applies? (ie: which approach do we use)
· RULE: The law of preclusion of the first court applies.
· For example:
· The law of preclusion that we apply (to any law preclusion analysis) is always the law of preclusion that the first court would apply. 
· If the first court exercised Fed Q jdx, then the law of preclusion that we apply is federal law preclusion (transactional) in the second action.
· If the first court is a federal court, exercising diversity jdx, the law of preclusion that we apply is the federal law of preclusion incorporating state law of preclusion to the extent that that law is not incompatible with fundamental federal interests.
· If the first court applies state court, we apply the state law of preclusion. 
· Ex: If first court was CA Superior court then we would apply Primary Rights preclusion law to the second court.
· If the case is removed to federal court – then state court applies (check)

Essentially: If we have two courts, the first court governs, and if it's a fed court exercising state law, we apply the federal law of preclusion which incorporates the state law to the extent that that law is not incompatible with fundamental federal interests. 

*Theories of liability do NOT give rise to multiple claims


· Considerations: 
· Policy Behind Res Judicata 
· Promote repose and conserve judicial resources

· Porn v. National Grange Mutual Insurance (1st Circuit/1996)
· Summary: Porn was in a car accident and he sought underinsured motorist coverage from his own insurer (D). They refused to pay. Porn sued for breach of contract. He won. Then 6 months later brought a second claim alleging bad faith and NIED, etc. The first case was in federal court so federal res judicata principles govern. (diversity case so it’s federal law that incorporates state law as long as it is not inconsistent with federal principles – however, practically speaking, state law is what is being applied). This court finds that all of the elements of claim preclusion are met here. 
· Court Held: Court holds that res judicata applies but considers whether an equitable exception applies here – holds that it does not. BUT SCOTUS held - no exceptions to this doctrine. Because this is the 1st Circuit they can kind of work around that because previous 1st decisions had allowed an exception. Essentially leaves the door open for “unusual hardship” (but under SCOTUS this is not allowed).
· Rule: 
· Because the judgment was rendered in federal court, the instant diversity action is governed by federal res judicata principles.  
· Under the federal law of res judicata, a final judgment on the merits of an action precludes the parties from relitigating claims that were raised or could have been raised in that action. For a claim to be precluded, the following elements must be established: 
1. A final judgment on the merits in an earlier action 
2. Sufficient identity between the causes of action asserted in the earlier and alter suits, and  
a. Restatement definition: Factors 
3. Sufficient identity between the parties in the two suits. 
· This court adopted the "transactional" approach of the Restatement in defining the cause of action for res judicata purposes. Under this approach, a valid and final judgment in the first action will extinguish subsequent claims "with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose." We determine what factual grouping constitutes a "transaction" pragmatically, giving weight to such factors as "whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations." These factors, however, are merely suggestive; they are not intended to be exhaustive, nor is any one factor determinative. Finally, in making this determination, we are mindful that a single transaction may give rise to a multiplicity of claims, and recognize that "the mere fact that different legal theories are presented in each case does not mean that the same transaction is not behind each."  
· Factors: 
1. Relation of facts in time, space, origin, or motivation 
a. whether they arise out of the same transaction, seek redress for essentially the same basic wrong, and rest on the same or substantially similar factual basis.  
2. Trial convenience 
a. This factor, aimed at conserving judicial resources, provides that where the witnesses or proof needed in the second action overlap substantially with those used in the first action, the second action should ordinarily be precluded.  
3. Parties' Expectations 
a. Whether treating the underlying facts as a trial unit conforms to the parties' expectations. 
· *The Restatement makes clear that merely because two claims depend on different shadings of the facts or emphasize different elements of the facts, we should not color our perception of the transaction underlying them, creating multiple transactions where only one transaction exists. 

· Federated Department Stores v. Moitie (SCOTUS/1981)
· Summary:  US government sues dept stores for price fixing. Moitie and Brown also sue (+ 5 other P’s). Action dismissed, 5P’s appeal but Moitie and Brown do not and instead bring the claim again in state court. Lost and appealed that time. While appeal was pending, the 5P’s won their appeal. The court of appeals then reversed Moitie and Brown, while acknowledging res judicata, it held that public policy and justice demanded an exception to the doctrine.
· Court held: SCOTUS held, once the elements of res judicata are satisfied, no exceptions apply.
· Rule: 
· A final judgment on the merits of an action precludes the parties or their privies from relitigating issues that were or could have been raised in that action. Nor are the res judicata consequences of a final, unappealed judgment on the merits altered by the fact that the judgment may have been wrong or rested on a legal principle subsequently overruled in another case. As this Court explained in Baltimore v. Phillips (1927), an “erroneous conclusion” reached by the court in the first suit does not deprive the defendants in the second action “of their right to rely upon the plea of res judicata.”
· A judgment merely voidable because based upon an erroneous view of the law is not open to collateral attack, but can be corrected only by a direct review and not by bringing another action upon the same cause of action. We have observed that the indulgence of a contrary view would result in creating elements of uncertainty and confusion and in undermining the conclusive character of judgments, consequences which it was the very purpose of the doctrine of res judicata to avert. 
· SCOTUS's prior application of res judicata in Reed v. Allen makes clear that this court recognizes no general equitable doctrine, such as that suggested by the court of appeals, which countenances an exception to the finality of a party's failure to appeal merely because his rights are "closely interwoven" with those of another party.
· The doctrine of res judicata serves vital public interests beyond any individual judge's ad hoc determination of the equities in a particular case. There is simply "no principle of law or equity which sanctions the rejection by a federal court of the salutary principle of res judicata." 
· This court has long recognized that public policy dictates that there be an end of litigation; that those who have contested an issue shall be bound by the result of the contest, and that matters once tried shall be considered forever settled as between the parties. We have stressed that the doctrine of res judicata is not a mere matter of practice or procedure inherited from a more technical time than ours. It is a rule of fundamental and substantial justice, of public policy and of private peace, which should be cordially regarded and enforced by the courts.  
· The Doctrine of res judicata, conceived in the light of the maxim that the interest of the state requires that there be an end to litigation – a maxim which comports with common sense as well as public policy. 

Claim preclusion – affirmative defense
· Taylor v. Sturgell (SCOTUS/2008)
· Summary: First action brought by Herrick trying to get information (about old airplanes) from FAA. SJ for D was granted. Then Taylor (who knew Herrick) filed an almost identical suit seeking the same information. Defendant filed for summary judgment and was granted by lower court, stating that Herrick had “virtually represented” Taylor in the first suit and thus the judgment was binding. SCOTUS granted certiorari. 
· Court held: The doctrine of virtual representation is not good law. Remanded to see if case fits into one of the 6 exceptions to the Hansberry rule.
· Rule: (From Hansberry) That one is not bound by a judgment in personam in a litigation in which he is not designated as a party or to which he has not been made a party by service of process. (If you were not a party to the first litigation, you cannot be bound by the judgment rendered in that action). 
· 6 Exceptions: (6 situations where the court says, even if you were not technically a party to litigation #1, you may still be considered as a party in litigation #1, and the judgment in #1 will be binding on you): (Apply these narrowly – under Moite) 
1. A person who agrees to be bound by the determination of issues in an action between others is bound in accordance with the terms of his agreement.  
a. If Taylor had made an agreement with Herrick, and under this agreement, Taylor had accepted to be bound by a judgment from the first action. (Doesn't apply in this case) 
2. Nonparty preclusion may be justified based on a variety of pre-existing substantive legal relationships between the person to be bound and a party to the judgment.   
a. Footnote p1169 - "the substantive legal relationships justifying preclusion are sometimes collectively referred to as "privity." 
b. Qualifying relationships: preceding and succeeding owners of property; bailor and bailee; assignee and assignor. (the idea is that the relationship between the two is so peculiar, that the alignment of interests between the two is so strong, that they can be considered the same). 
3. In certain limited circumstances, a nonparty may be bound by a judgment because she was adequately represented by someone with the same interests who was a party to the suit.  
a. Representative suits with preclusive effect on nonparties include properly conducted class actions, and suits brought by trustees, guardians, and other fiduciaries. (keep it narrow to these categories only)
4. A nonparty is bound by a judgment if she assumed control over the litigation in which that judgment was rendered 
a. How does the party assume control: by paying for the lawyer; decide the litigation strategies. 
5. A party bound by a judgment may not avoid its preclusive force by relitigating through a proxy.  
a. Preclusion is thus in order when a person who did not participate in a litigation later brings suit as the designated representative of a person who was a party to the prior adjudication. 
b. Possible rule on bottom of page 1173 and top of 1174 
c. Herrick is bound by judgment of #1 – and he cannot avoid that by relitigating via proxy to Taylor (ie: he cannot appoint, hire Taylor to litigate it for him). Here, there is no proxy. 
6. In certain circumstances a special statutory scheme may expressly foreclose successive litigation by nonlitigants if the scheme is otherwise consistent with due process.  
a. Examples of such schemes include bankruptcy and probate proceedings, and quo warranto actions or other suits that under the governing law may be brought only on behalf of the public at large. 

· Policy: A person who was not a party to a suit generally has not had a full and fair opportunity to litigate the claims and issues settled in that suit. The application of claim and issue preclusion to nonparties thus runs up against the "deep-rooted historic tradition that everyone should have his own day in court." 
· Claim preclusion, like issue preclusion, is an affirmative defense. Ordinarily it is incumbent on the defendant to plead and prove such a defense, and we have never recognized claim preclusion as an exception to that general rule. (Targeted interrogatories or deposition questions can reduce the information disparity). 

· DOCTRINE OF ISSUE PRECLUSION:
· This is still an affirmative defense. It still requires two actions to be present and still requires that one of those two must have reached a final and valid judgment.

· An issue, for the purposes of issue preclusion, is a question of fact or a mixed question of law and fact that is presented to the court.  

· 5 Elements:
· (1) Same Issue(s)*
· (2) Party against whom you raise issue preclusion must have had a full & fair opportunity to litigate the issue in litigation #1
· Nonmutuality Rule: You can raise issue preclusion even if you were not a party to the litigation that concluded the judgment, if the party against whom you raise it had a full and fair opportunity to litigate that issue. 
· (3) Actually litigated 
· For an issue to be actually litigated, it must be:
· (1) properly raised
· (2) formally contested between the parties
· (3) submitted to the court for determination
· Can occur at trial itself, or through a wide variety of pre- and post-trial motions (and may even occur on paper). 
· But – not actually litigated if it is admitted by opposing party or not contested. Nor does it apply to uncontested judgments like default judgments. 
· (4) Decided & necessary
· Decided (previously resolved) and Necessary (essential to the court’s ruling or judgment)
· Ie: Judgment would not stand without a resolution on that issue.
· (5) Judgment final and valid*
· Does not have to be on the merits for federal (but it does for CA)
· Page 1160 – starred/orange notes

· State Law: California Law of Preclusion*
· Issue Preclusion
· The same elements but #1 and #5 are slightly different
· “Same issue”  California requires that the issues be “identical” (very demanding standard)
· Judgment – It must be final, valid AND on the merits (not required under federal law to be under the merits). 
· Claim Preclusion
· “Same Claim”  California uses the “Primary Rights Theory” (not the Transactional test)
· Judgment  Finality is different in California because, to the extent that the judgment is subject to appeal, it is NOT final

· Lumpkin v. Jordan (Cal Ct. of Appeal/1996)
· Summary:  Lumpkin files a suit in state court against Jordan claiming §1983 and violation of FEHA (state statute). Jordan removes it to federal court. Court declines to exercise supplemental jdx over FEHA violation claim under §1367(c). Grants SJ of the §1983 claim. Lumpkin refiles the FEHA claim in state court. Jordan responds with SJ, arguing issue preclusion. 
· Court Held: Because the issue in the first litigation is the same as the second, issue preclusion applies. 
· Rule:  A dismissal on §1367(c) grounds is a dismissal without prejudice (ie: a dismissal on procedural grounds = not on the merits), and though it does not preclude litigation in state court under claim preclusion grounds, you will likely face issue preclusion problems.
· Section 27 of Restatement Second of Judgments provides: when an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim. Application of collateral estoppel prevents a litigant from being subjected to consecutive proceedings raising the same factual allegations. 
· The doctrine of collateral estoppel depends on what issues are adjudicated, not the nature of the proceeding or the relief requested. 

· Cunningham v. Outten (Del. Super. Ct./2001)
· Summary: Outten (D) was found to have violated a rule for inattentive driving at an Administrative action. Cunningham (P) then sued D in state court, using issue preclusion to argue that D was precluded from defending on the issue of liability because D had been found to violate the rule. 
· Court held: Denied motion for SJ, stating that the issue litigated in the administrative hearing was not the same as the issue of liability. 
· Rule:  Under collateral estoppel, if a court has decided an issue necessary to its judgment, that decision precludes relitigation of the issue in a suit on a different cause of action involving a party to the first case.  
· The test for applying collateral estoppel consists of four parts: it requires that (1) a question of fact essential to the judgment, (2) be litigated and (3) determined (4) by a valid and final judgment. 
· If the prior decision was issued by an administrative agency rather than a court, the correct inquiry is not the nature of the first tribunal but whether the procedures used in the first proceeding were fundamentally poor, cursory or unfair. (From note after opinion)

· Defensive Issue Preclusion:
· Defendant is using issue preclusion as a defense.

· Offensive Issue Preclusion:
· Plaintiff is using issue preclusion as an attack. 

Defensive Issue Preclusion
· Bernhard v. Bank of America National Trust & Savings (Cal Supreme Court/1942)
· Summary: Elderly lady is cared for by couple, he has her transfer money that he eventually withdraws. She passes away and her estate sues Cook for stealing the money. Court finds that he did not and the account is settled. Then one of the beneficiaries sues the bank for the money. BoA claimed that Bernhard’s claim was blocked by res judicata. 
· Court Held: the issue was already decided and even though BoA was not a party to the first action, Bernhard was and had a full and fair opportunity to litigate the issue, thus res judicata applies.
· Rule:  Nonmutuality – only applies to issue preclusion (not claim preclusion). You can raise the defense of issue preclusion even if you were not party to the litigation that concluded the judgment, if the party against whom you raise it had a full and fair opportunity to litigate that issue.
· The doctrine of res judicata is based upon the sound public policy of limiting litigation by presenting a party who has had one fair trial on an issue from again drawing it into controversy. The doctrine also serves to protect persons from being twice vexed for the same cause. It must, however, conform to the mandate of due process of law that no person be deprived of personal or property rights by a judgment without notice and an opportunity to be heard.

Offensive Issue Preclusion
· Parklane Hosiery v. Shore (SCOTUS/1979)
· Summary: Shore sued Parklane for violating a securities & exchange act. While this was happening SEC also sued Parklane for the same violations and a judgment was entered in favor of SEC. Shore then moved for partial summary judgment in his case, using the judgment against Parklane in the other action to argue issue preclusion in his action – arguing that Parklane could not relitigate the issue based on the prior judgment.  
· Court Held: Under these circumstances the use of offensive issue preclusion is appropriate, Parklane is barred from relitigating the issue.
· Rule: The general rule should be that in cases where a plaintiff could easily have joined in the earlier action or where, either for the reasons discussed above or for other reasons, the application of offensive estoppel, would be unfair to a defendant, a trial judge should not allow the use of offensive issue preclusion.
· The two concerns are:
· Fairness 
· Efficiency 
*Ie: Due Process
· Offensive issue preclusion may not be used if:
· (1) It does not promote judicial economy
· Ie: if it encourages multiple law suits (ie: plaintiffs failing to intervene on the first suit when they were able to)
· (2) If it is unfair to the defendant
· (a) If the defendant did not have the incentive to defend it vigorously.
· (b) if the judgment relied upon as a basis for the estoppel is itself inconsistent with one or more previous judgments in favor of the defendant. 
· (c) If the second action affords the defendant procedural opportunities unavailable in the first action that could readily cause different results. 
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