-The Supreme Court has the power to modify the rules of civil procedure, but they may not inhibit any fundamental rights
-There have been no substantial changes to the rules since 1938
-Every single jurisdiction has their own modifications to the rules
    -Local rules are BINDING within that jurisdiction

SERVICE OF NOTICE
RULE 1 
    -All rules should be interpreted/administered by the court so as to make proceedings as just, speedy, and inexpensive as possible

Serving the Defendant RULE 4

-No lawsuit may proceed to a judgment unless the def is adequately notified
-Each jurisdiction has special rules that must be followed in order to properly serve notice
    -Improper service may result in the case being thrown out 

4(e) - Serving an individual within the U.S.
4(f) - serving an individual in a foreign country
4(h) - serving a Corporation, Partnership, or Association

-serving by mail:
    -statutory
    -asset forfeiture
    -after waiver of process has been given

Rule 4(d) allows a defendant to waive service of process, with certain benefits:
    -more time to respond
    -if they decline to waive they must pay the filing fees


1. The Mullane Standard 
Mullane established that the Plaintiff must make a reasonable effort to serve notice
· Notice must be reasonably calculated to apprise interested parties of the action
· Notice must be of a nature to reasonably convey required info and must afford reasonable time to respond
· “Process which is a gesture is not due process.”
       

Dusenbery 
· Gov’t agents served notice on a prisoner
·  (No direct evidence prison staff delivered to him)
· FBI delivered to prison mail room
· Dusenbery said he never received notice
· Court ruled that this was adequate notice
· TAKEAWAY: Actual Notice is not always required, no need for “heroic efforts” to serve

Actual Notice- Defendant actually received the complaint

Jones v. Flowers        
· Differs from Mullane and Dusenbery because in those cases there was no proof that the Def. did not receive notice
· The mailed Complaint was returned unopened


· TAKEAWAY: If nothing is heard, the serving party can assume nothing went awry, but if there is undeniable proof (like the mail returning unopened), then there is no way to 
assume the defendant was served 
· Additional reasonable steps must be taken if it is practicable to do so


0. Defendant’s Rights
· Defendants have a right to be properly served
· The fact that a Def. has actual knowledge of a suit is not a defense to improper process
· Defendants can move to dismiss a claim that has been served improperly 12(b)(5) 
· This is called a Default Judgement
Default Judgement- Defendant can make a motion for a default judgement when their right to proper service has been violated

-If after repeated attempts to serve, the Def cannot be properly notified, may seek court permission to resort to statutory methods of service

RULE 6 - Calculating Due Dates
· Every action has a due date
a. Trigger -event that starts the clock
b. Interval
c. Deadline

THE COMPLAINT


· The Plaintiff’s complaint contains their claims against the Defendant
· The Defendant’s answer contains:
· Their Defenses to the claims
· Any counterclaims they may have against the Plaintiff

RULE 7 - Pleadings Allowed 

Motion- any request for judicial action(oral or written)  7(b)

Brief- written explanation of why a motion should be granted or denied  7(b)(1)(B)
    -In some courts, briefs are called “Memorandum” or “Statement of Points & Authorities”

Pleading- specific documents filed early in the action, identifying the parties and describing the claims and defenses  7(a)

Most jurisdictions require three briefs for written motions: 
1. Opening Brief
-moving party describes what is being requested and explains why the requested judicial action is legally proper
0. Opposition Brief
-nonmoving party explains why the motion should be denied
0. Reply Brief (if needed)
-moving party gets last word on any topic from opposition brief that wasn’t anticipated in opening brief

RULE 8 - General Rules of Pleading
    -8a states rules for making a claim for relief
1. Subject Matter Jurisdiction
2. Short+Plain statement showing Plaintiff is entitled to relief
3. Demand for relief sought

	Pleadings That State a Claim
	Pleadings That Are Responsive

	Complaint (by P against D) 
8(a)
	Answer to Complaint (by D)
Rule 8(b)+(c)

	Counterclaim (By D against P)
Rule 13(a)+(b)
	Answer to Counterclaim (by P)
Rule 8(b)+(c)

	Crossclaim (by D against D or by P against P)
Rule 13(g)
	Answer to Crossclaim (by P or D)
Rule 8(b)+(c)

	Third Party Complaint (by P or D against new party)
Rule 14
	Answer to 3rd Party Complaint (by new party)
Rule 8(b)+(c)




· Pleadings do not contain evidence, only allegations
· Those allegations must meet SOME legal theory though, otherwise no case
-There can be two reasons why pleadings dont state a claim: 
· pleader doesn’t know the law, or 
· facts don’t describe anything illegal.

Rule 8(d)
1. In general allegations must be concise, simple, and direct
2. Alternative statements of claims/defenses- A party may set out 2 or more statements of a claim/defense (alternatively or hypothetically)
3. Inconsistent claims/defenses- a party may state as many separate claims/defenses as it has, regardless of consistency

Ex Parte Communications- Private communication between a judge and one of the parties that is not shared with the other parties

Pre TWIQBAL - Notice Pleading was preferred to Fact Pleading
-generally alleging the suit is sufficient, no need for specific evidence
-Essentially, when pleading, one simply needs to infer the elements of a legal theory are satisfied
    -alleging facts is not required

Post TWIQBAL
-much easier for Defendants (typically the more powerful party) 
-Much harder for Plaintiff to state a claim --- higher bar to reach Discovery 

TWIQBAL also had a noticeable effect on 12(b)(6) motions
    -still view the complaint in the light most favorable to the non moving party, BUT now disregard parts of a pleading that are:
    - Legal conclusions OR
    - Implausible

TWIQBAL changed decades of precedent
· No more may complaints be “possible” or “conceivable,” they must be PLAUSIBLE 
· No conclusory allegations either (legal conclusions)

OVERALL it seems that TWIQBAL objections are most frequently raised when a case involves a legal theory that the Supreme Court doesn’t like

RULE 9 - Pleading Special Matters

State With Particularity- to set forth in greater detail than ordinarily required by the rules

9(b) Fraud or mistake; conditions of mind
    -A party must allege the circumstances constituting fraud or mistake with particularity
    -Mental state (malice, intent, etc.) may be alleged generally

    If a pleading is subject to heightened pleading standards, and it is not satisfied, the pleading has not stated a claim and is vulnerable to a 12(b)(6) dismissal

9(c) Conditions Precedent
    -If pleading conditions precedent, may allege generally
 BUT;
    -If denying a condition precedent has occurred, must state with particularity

RESPONDING TO THE COMPLAINT

The Defendant has several options upon being served:
1. Do nothing, leads to default judgement RULE 55
2. Settle, leads to voluntary dismissal RULE 4(a)
3. Litigate
1. Pre-answer motions RULE 12
2. Answer Rule 8

RULE 12 - Defenses/ objections

Dispositive Motions- motions that will “dispose” of the case
    -generally, dispositive motions are viewed in the light most favorable to the nonmoving party, since if they are granted the suit will be dismissed

12(b) 
- Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. 
-But a party may make the following defenses by motion:
1. Lack of subject matter jurisdiction
2. Lack of personal jurisdiction
3. Improper venue
4. Insufficient process
5. Insufficient service of process
6. Failure to state a claim upon which relief can be granted, AND
7. Failure to join a party under rule 19
-A motion asserting any of these defenses MUST be made before a pleading

THE RULE 12 WAIVER TRAP 12(h)
-defenses under rules 12(b)(2)-(5) must be asserted BEFORE a responsive pleading
-”use it or lose it,” if you don’t assert these before filing a responsive pleading, all together, you may not assert them again. 

THE PARTS OF AN ANSWER
· Defenses to Plaintiff’s claims
· Denials 8(b)
· Affirmative Defenses 8(c)
· Counterclaims against Plaintiff (if any) 13(a)+(b)
· Cross-claims/ 3rd party claims against others (if any) 13(g) + 14(a)

-It is customary to combine the Answer with the Counterclaim when responding
-Plaintiff may respond to counterclaims

MOST COMMON DEFENSES
1. Subject matter jurisdiction (wrong court) 12(b)(1) - pre- answer
2. Failure to state a claim 12(b)(6) 
3. Denial - in Answer
4. Affirmative Defenses (ex. Statute of limitations) - in Answer

RULE 8(b) - Defenses/Admission/Denials
1. In responding to a pleading, a party must
1. State in short/plain terms its defenses to each claim against it
2. Admit or deny allegations asserted against it by an opposing party 


0. Denials must fairly respond to substance of allegation
1. General Denials (denying the entire complaint) DO NOT DO
2. Admit in part/ Deny in part
3. Lack sufficient knowledge/info to admit or deny
4. Silence/non-denial (same as admitting, generally!!)


· Admitting something necessarily means that you give up your right to argue against it
· Denying an allegation means proof/evidence will be required to prove it DID happen

-When denying/admitting allegations, DO NOT volunteer extra info. 
Either:
·  Admit 
 Or
·  Deny

8(c) - in response to pleading a party must affirmatively state any avoidance/ affirmative defence
· In other words, stating an affirmative defense is the same as admitting something happened, but that it doesn’t matter due to some attendant circumstance
· Affirmative defenses are pleadings and therefore subject to all pleading requirements

FILINGS WITH THE COURT, GENERALLY

RULE 11 - Representations to the Court + Sanctions


· Applies to ANY documents submitted to the court
· Covers ONLY docs submitted to the court

11(a) - Signature required on all court docs

11(b) - by presenting a doc to the court, an attorney/ unrepresented party certifies that to the best of that person’s knowledge, information, and belief, formed after an inquiry under the circumstances:
1. Is not being presented for any improper purpose, such as:
· to harass
· to cause unnecessary delay OR
· to needlessly increase cost of litigation
2. The claims,defenses, etc. are:
·  warranted by existing law OR 
· by a nonfrivolous argument for changing existing law/ establishing new law
3. Factual contentions:
·  have evidentiary support, OR,
·  if specifically identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery, AND
4. Denials of factual contentions are:
· warranted on the evidence OR, 
· if specifically identified, are reasonably based on a belief/ lack of information

Hunter v. Earthgrains
- courts should not chill vigorous advocacy merely because it does not prevail

11(b)(3) allows for parties to state a claim “on information and belief”
    -generally must have a good basis to do so
    -must show that they will likely have evidentiary support if allowed discovery

11(c) - the court may impose sanctions for violations of rule 11(b)
· Sanctions are generally up to court’s discretion, may have many forms of sanction
· Rule 11 allows for losing non-frivolous arguments
· Some arguments are so bad that the court CAN punish

RULE 11(c)(4) limits the magnitude of sanctions under rule 11 to:
·  what suffices to deter repetition of:
·  the conduct OR
· Comparable conduct by others similarly situated
11(c)(2) Procedures for Sanctions Motions (The Safe Harbor Provision)
The motion:
· Must be served under Rule 5
· But it must not:
· Be filed OR
· Be presented to the court IF
· The challenged paper/claim/defense etc. is withdrawn
 OR
· Appropriately corrected within 21 days after service  OR Within a time set by the court

AMENDING PLEADINGS

RULE 15 - Amended and Supplemental Pleadings

RULE 15(a)(1) - a party may amend its pleading once, as a matter of course within:
A. 21 days after serving
B. If the pleading is one to which a responsive pleading is required, 21 days after service of the responsive pleading or 21 days after a rule 12(b), (e), or (f) motion (whichever is earlier)

15(a)(2) - in all other cases a party may amend its pleading ONLY with:
· The opposing party’s written consent OR
· The court’s leave
    -THE COURT SHOULD FREELY GIVE LEAVE WHEN JUSTICE SO REQUIRES

-Under 15(a)(2) motions to amend, the court must CONSIDER:   
1. Futility of amendment  
-doesn’t state a claim, etc.


0. Prejudice to opposing party
-something that will make it unreasonably difficult for opposing party to litigate fairly
    -ex. Insufficient time to prepare (too close to trial)


0. Undue delay
-Almost all 15(a)(2) amendments cause SOME delay
-may be “undue” if:
    -no good explanation for the delay (why did you wait so long?)
-preparation prejudice to opponent
0. Bad faith
            -rarely a standalone grounds for denial of amendment
                -difficult to prove
                -generally accusations of bad faith are not well received
15(a)(3) - unless otherwise stated by the court, responses to amended pleadings must be submitted within:
-the time remaining to respond to the original pleading OR
-14 days after service
Whichever comes later


· In certain circumstances a judge may bifurcate the trial
· Split trial into parts (Aquaslide case)
· Part 1 to determine whether or not they are the correct defendant
· Part 2 happens (or doesn’t) based on the result of part 1
· Saves time/resources

RELATING BACK UNDER RULE 15(c)

Relating Back- when an amendment is treated as though it were filed on the original filing date
· If an amendment to a complaint occurs after the statute of limitations would have expired, it is “related back”

15(c)(1) - Tests to determine whether to relate back
    Amendments to pleadings relate back to the date of original pleading when:
A. Law that provides applicable statute of limitations allows it,
B. Amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out in the original pleading, OR
C. Amendment changes the name of a party against whom a claim is asserted when the party:
        i) received such notice of action that it will not be prejudiced in defending on 
            Merits; AND
    ii) knew or should have known that action would be brought against it, but for a 
mistake concerning proper identity


· If an amendment is able to be related back under 15(c), consider rule 15(a)(2) regarding restrictions on amendments to verify that everything checks out
· Adding a defendant is rare and narrowly done. Typically used if identity of defendant is mistaken
· Statutes of Limitation exist to give Defendants “repose”
· Balance between Plaintiff right to recover and Defendant right to have repose
· Also, evidence “degrades” over time

Accrual- a claim “accrues” when it becomes legally sufficient
    -ex. The day you are hit by a car
    -starts the timer on statute of limitations!!!

-If all of the facts are in a complaint, and it is still insufficient- invoke 12(b)(6)

-If all evidence outside of the complaint would show no genuine dispute of material facts, make a motion for summary judgement (Rule 56)

    DISCOVERY (RULES 26-37 + 45)


· ALWAYS remember rule 1 (balance justice/speed/expense)

	Pros of Discovery
	Cons of Discovery

	Facilitates Settlement
	Opponents get to anticipate other side’s arguments

	Facilitates fair trials (better prep, fewer surprises)
	Expensive/Time consuming

	Equalizes access to information
	Invasive

	Pleadings can be shorter
	Potential for “asymmetrical burdens”




· Matters requested in Discovery MUST be:
·  Relevant
· To the party’s claim or defense 
· (info that might demonstrate a material fact is more or less probable, or info that may assist in discovering such info)  
· Proportional
· Importance of issue at stake
· Amount of $$$ in controversy
· Parties relative resources
· Burden/expense vs. benefit
· Relative access to info
· Importance of discovery in resolving the issue

    Oxbow v. Union Pacific RR
· To determine Proportionality of defendants discovery request:
· P was adamant about the importance of this case to American consumers
· HIGH social importance
· Plaintiff had all of the “relevant” and unique information (EMAILS)
· Def can’t access without grant of discovery request
· Huge amount of money at stake, so the cost, while high, is reasonable
· Importance of request in resolving issue- HIGH, if true these emails would ruin Plaintiff’s case and resolve the dispute
    Main takeaways: - Producing party typically bears burden of discovery cost 
                - Party seeking Discovery has burden of proving relevancy



· Discovery cutoff date is 30 days before trial


· Recipients of subpoenas may move to quash them under Rule 45
· Parties may refuse to answer discovery requests:
· Motion to compel (Rule 37)
· Motion for Protective Order (Rule 26(c))
· In BOTH scenarios the moving party MUST show that it sought to resolve the dispute without court intervention 26(c)(1) + 37(a)(1)
· Court may (for good cause) issue order to protect party from embarrassment, annoyance, oppression, undue burden/expense (Rivera) - violating constitutional rights (burden/oppression)    (Tucker) - Too burdensome/ expensive to be proportional                                                                          

RULE 26 - Duty to Disclose
    
26(a)(1) Initial Disclosures- lays out the information that MUST be disclosed by parties at the start of litigation
    -witnesses, documents, damages, insurance info etc.
26(a)(2)- Disclosure of Expert Testimony
26(a)(3)- Pretrial Disclosures
    I. Trial Witnesses
    II. Depositions for trial
    III. Trial exhibits

Share it or Lose it- Evidence not revealed in discovery may not be used at trial
· You want to disclose info beneficial to your side
· You may NOT hide evidence that harms your case (if requested)

Some Things are NOT discoverable:
· Attorney Client Privilege
1. A communication
2. Between privileged persons
3. In confidence
4. For the purpose of obtaining/providing legal assistance to the client
· The communications are private, but FACTS are not
· Lawyer can only volunteer with client consent
· Lawyer and Client CANNOT be compelled to reveal


· Work Product
· Documents prepared “in anticipation of litigation”
· POLICY CONSIDERATIONS:
1. Chilling effect on legal profession
2. Poached strategy/ Undermines adversarial spirit of law
3. Negative impacts on quality of representation

RESPONSES TO DISCOVERY REQUESTS
	Things to consider
	Options 

	What is requested?
	1. comply

	What responsive material exists? 
· Duty to investigate
· Pre-disclosure review
	0. Object to the request:
1. In whole OR
2. In part

	
	0. Object while complying



Duty to supplement discovery responses under 26(e)(1)
· A party who has made a disclosure under 26(a) OR responded to 
· An interrogatory, request for production, request for admission
· MUST supplement or correct its disclosure or response in a timely manner 
· IF the party learns that the disclosure is incomplete/incorrect in a material way
· AND if additional/corrective information has not otherwise been made known

-There are many sanctions available for discovery misconduct Rule 37 (b)-(f)

DISCOVERY TOOLS
Interrogatories- written questions that must be answered in writing, under oath Rules 27-32
Depositions- Oral or written examinations of live witnesses, under oath Rule 33
Request for Production- for documents, e-documents, or other tangible items Rule 34
Request for Admission- request to admit the truth relating to some fact/law/opinion/document 36

PRETRIAL RESOLUTIONS

Summary Judgement Rule 56
    -No set start date, but there is a deadline under 56(b)
        -Cutoff is 30 days AFTER discovery ends
    -Move for summary judgement when there is NO GENUINE DISPUTE of material facts
-Allegations in the pleading are not relevant in SJ
-ONLY considers admissions and available evidence

Briefing an SJ Motion
	Moving party’s opening brief
	Opposing party’s brief
	Moving party’s reply
	Argument
	ORDER

	Declarations + other docs on exhibit
	Declarations + other docs on exhibit
	Rebuttal exhibits only
	
	


-may convert a faulty 12(b)(6) motion to a motion for SJ under 12(d)

	How To Prevail On SJ Motions (Movant)
	How to Defeat SJ Motions (Non Movant)

	-no genuine dispute of material fact exists
	-show a genuine dispute of material fact

	-movant is legally entitled to judgement
	-movant is not legally entitled to judgement

	
	-motion is premature under Rule 56(d)



Rule 56(c)(1)
· Party’s asserting a fact cannot be genuinely disputed must support the assertion by:
· A. citing particular parts of materials in the record (discovery materials etc.)
· B. showing that cited materials do not establish absence/presence of a genuine dispute

56(c)(4)
· An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that WOULD be admissible in evidence

Rule 56(d)
· If a nonmovant shows by affidavit or declaration that it cannot produce facts to justify its opposition, the court may:
· 1. Defer considering the motion or deny it
· 2. Allow time to obtain info/discover
· 3. Issue any other appropriate order 

Cross-motion for SJ- both parties agree on the facts- judge please decide who wins on the LAW
-to prevail on SJ motion (as in a trial), defense must prove ONE element is not met, but plaintiff must prove ALL
-Courts tend to reject “disbelief of denial” arguments
    -CAN’T ASSUME BAD FAITH!!
Settlement Agreements
-way to settle disputes without litigation
    -plaintiff agrees to release def from any future claims of liability arising from the event
    -Def agrees to do something in exchange ($$$)?!
-If a suit is already underway, the P also must agree to drop lawsuit

Voluntary Dismissals Rule 41(a)
41(a) - By Plaintiff OR party asserting cross/counter-claims + 3rd party claims
1. Without court order
(a)(1)(A)(i) - unilateral notice of dismissal 
· before opposing party serves either answer or motion for SJ OR
· Stipulation of dismissal signed by all parties
(a)(1)(B) - Unless otherwise stated, dismissal is without prejudice
        BUT if this is the second time dismissing the same claim- adjudication on merits
(a)(2) - By court order

Involuntary Dismissal Rule 41(b)
-if plaintiff fails to prosecute or comply with rules/ a court order a def may move:
- to dismiss the action or any claims against it

Default Judgements Rule 55
    -when a party against whom judgement for affirmative relief is sought has failed to:    
        -Plead OR
        -Otherwise defend (ex. Motion to dismiss etc.)
    -The court may set aside an entry for default judgement under 55(c)
    -The court may set aside a final default judgement under 60(b)(1)-(6)

Judgement as a Matter of Law Rule 50

-Also called a “directed verdict”
-Motion occurs during trial, not pre-trial
-As in SJ, look at the evidence in the light most favorable to non-moving party

COMPARING JMOL AND SJ
	JMOL
	Summary Judgement

	-During Trial
	-Before trial

	-Based on Trial Evidence
	-Based on Docs that preview trial evidence

	-Reasonable jury would not have a legally sufficient evidentiary basis for non-movant
	-No genuine dispute of material fact

	-Court MAY grant relief to successful moving party
	-Court SHALL grant relief to successful moving party



50(a) - JMOL during trial
1. In general- if a party has been fully heard on an issue
2. Motion- may be made any time before case is submitted to the jury
· Circumstantial evidence can be enough for a jury to conclude for a party, so it should be considered enough evidence for the judge to deny JMOL 

Chamberlain v. Pennsylvania RR
· Plaintiff witness gave poor testimony that could go either way, SO the court found for the Def on JMOL because a reasonable jury could only find for Def
· Because his facts don’t support one conclusion he didn’t present sufficient evidence for the jury to find for him

50(b) - renewed JMOL (post-trial, pre-judgement)
    -”Judgement notwithstanding the verdict”
    -If jury gives verdict with no evidentiary basis 
    -Must have made a JMOL motion under 50(a) to renew under 50(b)
    -No later than 28 days after entry of judgement
    -Not reexamining facts, LEGAL SUFFICIENCY
    -May only raise arguments brought in original JMOL motion

-Judges are generally hesitant to grant a 50(a) motion, but not 50(b)
    -Think about necessity for retrial after appeal if wrong in a, vs. simply affirming the verdict for b
    -ALSO more information available later in the trial

Motion for New Trial Rule 59

-New trial may be granted for any reason for which a new trial has heretofore been granted
EXAMPLES:
Process Error
· Legal errors by judge
· Attorney misconduct
· Jury tampering
Verdict Error
· Jury verdict contrary to the “great weight” of the evidence
· New Evidence

-May make a motion for new trial within 28 days of the verdict rendering
-”Weight of the evidence” standard
    -”firm and definite conviction”
    -”miscarriage of justice”
    -”against the weight of evidence”
    -”seriously erroneous result”

Remittitur- “I am ordering a new trial unless the Plaintiff agrees to a different judgement”
· Ex. Trivedi

-Can combine a renewed JMOL motion with a motion for new trial
    -I renew my motion for JMOL
    -IN THE ALTERNATIVE I move for new trial b/c verdict is against weight of evidence
    50(c) -if renewed JMOL is granted, CONDITIONALLY rule on new trial motion

Relief From Judgement Rule 60(b) (aka motion to vacate)
1. Mistake , inadvertance, surprise, excusable neglect
2. Newly discovered evidence, that, with reasonable diligence, could not have been discovered in time to move for a new trial under 59(b)
3. Fraud, misrep, misconduct by opposing party
4. Judgement is VOID
5. Judgement is based on an earlier judgement that has been reversed or vacated
6. Any other reason that justifies relief

-Void judgement- lacking jurisdiction or making some procedural error (i.e. improper service etc.)
 
-Must move for 1-3 within 1 year of judgement
-4-6 “within a reasonable time”

-NEW EVIDENCE MUST BE MATERIAL
    -not merely impeaching, must be likely to lead to different result


· NEW TRIAL MOTION IS ONLY MOTION JUDGE CAN EXAMINE WITNESS CREDIBILITY
· Judge acts like juror- should be reluctant to overturn jury finding of credibility though
APPEALS


· All cases may be appealed once as of right
· Supreme court appeals are discretionary
· Must file for appeal with the district clerk within 30 days of judgement or order on appeal


· The only non final decisions that are appealable are injunctions, partial judgement, and certified questions

The appellate court may: Affirm, Reverse (with or without remanding), and Dismiss
· Reversal typically only occurs if a trial judge erred in a binary choice OR was clearly erroneous in a discretionary decision
· Disagreement is not grounds for reversal so long as the reasoning is sound

Standard                When Used?            Description
	Clear Error
MOST DEFERENCE
	For factual findings
	Ct. of App. defers to trial court unless the error is unmistakable

	Abuse of Discretion
	For judgement calls with a range of “correct” answers
	Ct. of App. defers UNLESS trial court abused discretion by going beyond acceptable bounds

	De Novo
LEAST DEFERENCE
	For pure legal questions with only one correct answer
	Ct. of App. gives NO deference to trial court decisions





· In general, a party may only appeal FINAL decisions
· Exceptions:
· Partial judgment Rule 54(b)
· Appeal of Injunctions
· Certified questions (trial court looks to appellate court for guidance)

Considerations on Appeal:
· No new evidence permitted
· No new arguments for reversing the trial court
· May phrase/structure arguments differently or cite new authorities, but you cannot introduce entirely new legal theories
· EXCEPTION: subject matter jurisdiction may be raised on appeal. Even if not argued below

The Three “P’s”


1. Preservation
· Courts will not consider arguments for reversal that were not argued below
· I.e. parties must PRESERVE arguments for appeal by asserting them at trial
0. Presentation
· Parties must PRESENT their arguments to the court of appeals
· Won’t consider an argument not made to it
0. Prejudice
· Only matters that could alter the outcome are considered
· Court may disregard errors that don’t impact parties substantial rights

INJUNCTIONS Rule 65
Injunction- court order to do or not do something
    -violating an injunction is punishable as contempt of court
    -Injunctions are typically only available to a party when legal remedies “fail”
        - i.e. money won’t fix the issue, or irreparable harm may occur

2 Categories of “Contempt”
1. Civil Contempt
· Goal is to pressure def. To obey injunction
· Ex. you will stay in jail until you comply, fines, etc.
· Punishment ends with compliance
0. Criminal Contempt
· Goal is to punish violation of court order
· Prosecuted like a crime
· Punishment is FIXED

Types of Injunction
1. Final Injunctions
· Issued after trial or dispositive motions (with judgement)
· Standards for Granting:
a. Plaintiff proves D’s actions are/ will be unlawful
b. Plaintiff will suffer irreparable harm without injunction
c. Balance of equities favors injunction (weight impact on both parties)
d. Injunction is consistent with public interest
    EXAMPLE: Lucy Webb Hayes case
a. Plaintiff asked D to leave (trespass)
b. Plaintiff needs hospital beds for other patients, not meant for long term 
c. Defendant reasons to not move vs. Plaintiff reasons for removal
d. Public interest to keep hospital beds available!

      2.   Preliminary Injunctions
· Prevent irreparable harm BEFORE judgement
· Issued before trial (no specific deadlines)


· Standard for granting is the same as final injunctions, but during a preliminary hearing using evidence available at that time
· a. Is replaced, instead must show likelihood to win case on the merits

     3.   Temporary Restraining Order
· Prevents irreparable harm when a party cannot wait for a preliminary injunction
· Expires quickly! (14 days)
· May be issued immediately on filing the case 
· Standard for granting is the same
· However, if the motion is ex parte, movant must show WHY it is necessary 

JOINDER

Rule 21 - misjoinder of parties is not grounds for dismissing an action
· With or without motion, the court may add/drop parties at any time (on just terms)
· Court may also sever any claim against a party

Rule 42(b) - Severance
· A court may order a separate trial of one or more issues or claims
· For:
· Convenience
· To avoid prejudice
· To expedite/economize

Rule 42(a) - Consolidation
· Court can join together for trial any actions involving a common question of law/fact

PLAINTIFFS
Rule 18(a) - Joinder of Claims
· A party asserting a:
· Claim, Counterclaim, or 3rd party claim MAY join
· As independent or alternative claims
· As many claims as it has against an opposing party
· IMPORTANT NOTE: DON’T HAVE TO BE FROM THE SAME OCCURRENCE
· Rule 18 may apply to defendants in rare cases, MUST have a crossclaim first

Rule 20 - Party Joinder In a Complaint
a. 1. Multiple plaintiffs may be joined together if:
        A. They assert a right to relief arising out of the same transaction or occurrence 
AND
B. any question of law/fact common to all plaintiffs will arise in the action 
2. Any defendants may be joined in one action for the same reasons
· And “in the alternative” - i.e. unsure which of 2 defs is liable, so allege both

Factors to consider in granting permissive joinder:
1. Timeliness
2. Complication
3. Undue delay
4. Prejudice to plaintiff

Hohlbein v. Heritage Mutual Insurance
· Plaintiff alleges fraud. Breach, and misrep. under 18(a) and 8(a)
· 3 other parties joined for the same reason under 20(a)(1) (different positions and different times, but same defendant)
· Def moves to sever into 4 discrete actions b/c if all plaintiffs argue together it will look REALLY bad to the jury
· Court permits plaintiffs to proceed
1. efficiency/cost effectiveness (1 lawyer, similar facts etc.)
2. Same SERIES of occurrences

Counterclaims RULE 13


· Under rule 13(a) + (b) - counterclaims vs. existing opponents
· a. Deals with compulsory counterclaims 
· Arising from same occurrence or transaction as opposing party’s claim AND 
· Does NOT require adding another party over whom the court cannot get jurisdiction
· b. Deals with permissive counterclaims
- CLEARLY ASSERT counterclaims 
    - ex. Contributory neg is an affirmative defense UNLESS explicitly stated a counterclaim

13(g) - Crossclaims vs. an Existing Co-party
· A party may state as a crossclaim any claim by one party against a co-party if the claim:
· Arises from the transaction/occurrence of the original action 
OR 
· Arises from a counterclaim
OR
· Relates to any property that is the subject of the original action
· May assert the coparty is liable for all or part of the claim against cross claimant

13(h) - simply defers joinder of new parties to Rule 20 (see above)
New parties MUST be served with process

THIRD PARTY CLAIMS Rule 14


· Timing of a 3rd party complaint 14(a)(1)
· -no permission required in first 14 days from filing answer    
· -after 14 day period from answer can make a motion to file 3rd party complaint
· A defending party may (as 3rd party plaintiff) serve summons on a non party who is or may be liable for all or part of the claim against it. (DERIVATIVE LIABILITY)
· If not done in 14 days of serving original answer, must seek leave of the court

Contribution- 3rd party is liable for less than 100% of claim/judgement against defendant
Indemnification - 3rd party is 100% liable for claim/judgement against defendant

Joint Liability - may collect full amount from either defendant
Several Liability - May collect X amount from D1 and Y amount from D2
Joint and Several Liability - May collect full amount from either
· One D may seek contribution from another if they disproportionately paid

In case of mistaken identity:
· Defendant cannot name an unnamed party because they aren't liable to begin with
· -must simply deny the allegations if they did not do it

Erkins v. Case Power + Equipment
· Main takeaway: one can hold a third party liable under a different legal theory for the same occurrence
· Ex. Maybe Defendant is strictly liable, but seeks contribution from a third party for their negligence

14(b) - when a claim is asserted against a plaintiff, they may bring a third party claim if 14(a) would allow a defendant to do so

When considering a third party claim, weigh these factors:
1. Timeliness of the motion
2. Potential for complication of issues at trial
3. Probability of trial delay
4. Whether the plaintiff may be prejudiced by addition of parties 

INTERPLEADER Rule 22
-usually seen when multiple parties are fighting over an asset 
    -competing claims may not arise from same occurrence/transaction
-pretty uncommon

22(a)(1) - when plaintiff may be at risk of incurring multiple liability
         (2) - same but for a defendant-> may seek interpleader via crossclaim/counterclaim

JOINDER RULES FOR ABSENTEES

    Required Parties Rule 19
        -if an action would be unfair without the participation of the absentee then either:
                -join the absentee OR -dismiss/restrict the action
    - consider 19 when writing the complaint
    -19(a)(1) + (b) provide that required parties MUST be joined if feasible
    -19(c) - plaintiff must identify in pleading any required parties who have not been joined

    -If responding to the complaint (or later)
        -file 12(b)(7) motion to dismiss for failure to join a party under rule 19
            -can make before answering as well
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Torrington v. Yost
· Yost goes to new employer with trade secrets
· Under 19(a)(1)(A) court can make complete relief between parties BUT
· Under 19(a)(1)(B)(i) new employer could lose use of their employee to a degree
· AND under (ii) Yost could end up liable to Torrington, and then be in breach of contract with new employer- inconsistent obligations
· Without joining new employer the result could be quite messy and unjust
- Joining employer would break federal court diversity, BUT they can bring claim in state court so the court dismisses the claim for failure to join a required party 

Rule 19(b) provides, if joinder is NOT feasible consider:
1. Extent to which judgement in their absence might prejudice them/ existing parties
2. Extent to which prejudice may be avoided or lessened by
1. Protective provisions in judgement
2. Shaping the relief OR
3. Other measures
3. Whether judgement in party’s absence would be adequate
4. Whether plaintiff has adequate remedy if action is dismissed for nonjoinder
    
· Joint tortfeasors are not required parties

INTERVENTION Rule 24
24(a) - Intervention of Right


· Very similar criteria to rule 19
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· (2) Court generally will only allow if the intervenor is going to make legal arguments the original parties cannot or will not make

24(b) - Permissive Intervention
· Very discretionary
· (1) In general the court may allow intervention to any party with a claim or defense that shares a common question of law or fact with the main action
· (3) In exercising its discretion the court must consider whether the intervention may unduly delay or prejudice the adjudication of the original parties rights

-If intervention not allowed, may still allow party to be heard in an Amicus Brief
    - expresses support of/opposition to parties
    - may be granted an oral argument (up to court)




SPRING SEMESTER

Forum Selection
Consists of: 
1. Subject Matter Jurisdiction
·  (power over subject matter) Fed or State court?
0. Personal Jurisdiction 
· (Power over the person) Which State?
0. Venue 
· (When you already know the state/court system) Which Location?

Subject Matter Jurisdiction

Subject Matter = TYPE of dispute
· Subject Matter does not necessarily relate to the THEORY behind the claim
· EXAMPLES:
· Traffic /divorce/family court
· Claims arising under federal statute (§1331)
· Parties are citizens of different states and the amount in dispute exceeds 75k (§1332)

Courts of Limited vs. Courts of General Jurisdiction
· Courts of Limited Jurisdiction - may only hear cases involving particular topics
· Traffic court etc.
· Courts of General Jurisdiction - may hear any cases not exclusively assigned to a specialized court (names vary by location) 

SMJ in Federal District Courts
· NO courts of general jurisdiction
· Fed. judges may hear a number of TYPES of cases, but of limited variety overall
· Because of the Constitution

Article III §1 of the Constitution
· Federal judicial power is vested in one Supreme Court and in such inferior courts as the congress may ordain/establish
Art. I
· Creating fed courts inferior to Supreme Court is up to the discretion of congress
Art. III § 2
· Federal judicial power extends to some cases/subject matter
· SO: Federal courts may ONLY hear a case if congress has passed such a statute

Federal SMJ is NOT waivable,
· Personal Jurisdiction and Venue are waivable under Rule 12(h)

Rule 8(a)(1) dictates:
· Pleadings stating a claim MUST contain a:
· Short plain statement for the grounds for the court’s SMJ


· Ex. SMJ is proper in this court under 28 U.S.C. § 1332 because Plaintiff and Defendant are citizens of different states and the amount in controversy exceeds $75,000


· Does not apply in a counterclaim, already established!!

Exclusive vs. Concurrent SMJ
Concurrent SMJ - case may be filed in either state or federal court
· Instances where congress authorizes suits in federal court, but also allows them in state courts
· Most federal law claims
· State law claims where  parties are diverse

Exclusive Federal SMJ - only if congress authorizes suits of this type 
· May ONLY proceed in federal court

Exclusive State SMJ - congress has not authorized suits in federal court

SMJ - DIVERSITY

§1332 of U.S.C.
· Federal courts may hear cases of citizens of different states AND citizens vs. Aliens

Alienage Jurisdiction - Art. III § 2 
· The federal judicial power shall extend to controversies between the citizens of a state and foreign states, citizens, or subjects

Diversity Jurisdiction - Art. III § 2  
· The federal judicial power shall extend to controversies between citizens of different states

DOMICILE

Gordon v. Steele (1974)
· Plaintiff grew up in PA, college in Idaho
· Injured in PA on break
Holding: Plaintiff had SMJ because she is a citizen of Idaho, not PA
· No plan to return to PA
· Plans to stay in Idaho indefinitely, though not permanently

Takeaways: 
· It is enough to INTEND to make the new state one’s home
· Citizenship on the day of filing the suit when considering diversity

To obtain citizenship of a state under §1332, a natural person must be:
1. A U.S. citizen
2. Domiciled in a U.S. state

Initial Domicile - state where a U.S. citizen is born or naturalized
· retained until changed
· At any point in time, an individual has only one domicile 

To change domicile:
1. Physical presence in another jurisdiction (U.S. or foreign)
AND
0. Intent to remain indefinitely

Mas v. Perry
· Holding: There is diversity jurisdiction because the Plaintiff did not acquire domicile in Louisiana. There as a student, no intent to remain  
· Pl from Miss, married French citizen in Miss., school in LA, filed complaint in LA, living in Ill. at time of trial 

Eligible Combinations of parties under 28 U.S.C.  § 1332(a)
1. Citizens of different states
· Requires complete diversity
0. Citizens of a state and subjects of a foreign state (unless granted permanent residence and domiciled in the same state)
· Ex. CA citizen sues Mexican citizen or vice-versa
· Unless Mexican has green card and is domiciled in CA
0. Citizens of different states and in which citizens or subjects of a foreign state are additional parties
· Ex. CA citizen sues TX citizen, adds Mexican citizen to suit
· Does not apply if suit originally between two foreign citizens
0. A foreign state as plaintiff and citizens of a state or different states
· ONLY applies when a foreign government is Plaintiff

Complete Diversity - No plaintiff may be a citizen of the same state as any defendant

 §1332(d) Class Action Fairness Act of 2005
· Any member of the plaintiff class is a citizen of a state different from any defendant, PLUS the amount in controversy exceeds $5million

The Green Card Proviso to §1332(a)
District courts shall have original jurisdiction of matters between: 
-citizens of a State 
and
-citizens or subjects of a foreign state, 
except that 
-the district courts shall not have original jurisdiction under this subsection of an action between:
· citizens of a State 
and
· citizens or subjects of a foreign state who:
· are lawfully admitted for permanent residence in the United States [have
Green Card] and
· are domiciled in the same State.”


CITIZENSHIP OF CORPORATIONS
· The state where incorporated; AND
· The state where it has its principal place of business

Defining “principal place of business”
· Supreme Court in Hertz determined it is where the “nerve center” of the corp. Is
· Where the high level decisions are made
· I.E. Corporate HQ

Citizenship of Unincorporated Entities (LLC, partnerships, Associations, etc.)
· Citizen of every state where its members are domiciled

THE AMOUNT IN CONTROVERSY REQUIREMENT
· Congress decides how much diversity SMJ federal courts have
General diversity statute:
· No plaintiff may be citizen of same state as any defendant
· Amount in controversy must EXCEED $75,000
· Excluding interest and costs

Determining the amount in controversy:
· Amount requested in the complaint
· Minus requested amounts that are “to a legal certainty” not available by law
· Types of damages NOT permitted for certain claims (punitive, etc.)
· Also, SEE Diefenthal
· Minus interests and costs included in the request (if any)

Diefenthal v. C.A.B. (1982)
· At time jurisdictional amount was 10k, not 75k
· Diefenthal requests 50k in complaint for “humiliation” and breach of contract on a plane ticket b/c they couldn't smoke on the plane
· Judge determined “to a legal certainty” they would not recover 50k on a breach of contract for a plane ticket
· ADDITIONALLY, no IIED claim ever resulted in 10k+ payout
· Court gave Plaintiff chance to amend complaint to provide evidence, did not provide any

NOTE: Aggregation of Amounts
· Cannot add 2 defendants together to reach 75k threshold
· Plaintiffs cannot combine their claims either
· BUT if  Plaintiff 1 claim exceeds 75k, Plaintiff 2 can join
· One plaintiff MAY combine multiple claims against a SINGLE defendant

NOTE: So long as Plaintiff’s initial request was over 75k, jurisdiction is proper, even if the judgment awards less
· Court MAY adjust costs of award if recovery is under 75k

SMJ - FEDERAL QUESTION


· Federal Question Jurisdiction is proper whenever:
· Cases arise under the federal constitution/ federal statutes
· Congress has not said a question is exclusively state level

SO: most federal law claims have concurrent SMJ

The Erie Doctrine - when a federal court is hearing a state common law issue (usually b/c of diversity jurisdiction), federal court MUST apply substantive state common law
· Procedurally, still uses Federal law

Why Bring a Federal Question to State or Federal Court?

	State
	Federal

	Local, Easy access
	Some states may be hostile to certain federal law substantively (civil rights, etc.)

	More capacity to hear cases (more courts/judges)
	Specialization and consistency

	SCOTUS will enforce rulings via appeal
	Federal judges work for congress, not elected

	General SMJ
	



Per 28 U.S.C. § 1331:
Federal Question Jurisdiction is Proper When the Case:
· Arises under the laws of the United States
· If Federal Law creates Plaintiff’s entitlement to remedy as when:
· Defendant allegedly violated a federal statute, OR
· A federal statute authorizes the Plaintiff to sue


The Well-Pleaded Complaint Rule:
A well-pleaded complaint:
· Includes claims where plaintiff entitlement to relief is created by federal law
· Does NOT discuss federal issues that would only arise in the Defendant’s response

Louisville + Nashville RR v. Mottley
Plaintiff sued in federal court, Supreme Court ultimately invalidated rulings because the federal trial court lacked jurisdiction under federal question theory
· The complaint raised a contract issue, and should have been heard in state court
· THE ONLY FEDERAL QUESTION THAT WAS RAISED was by the Plaintiff anticipating defenses

RULE: 
· Federal Question cannot be predicated on anticipation of defenses
· MUST be raised in a “well-pleaded” complaint from Plaintiff’s ORIGINAL pleading

SUPPLEMENTAL JURISDICTION
· Joinder does not guarantee SMJ

Anchor Claim - case over which the court has original jurisdiction (fed. question or diversity)

28 U.S.C. 1367


a. (Gibbs) Courts have supplemental SMJ over claims that are part of the same case/controversy as the anchor claim, unless prohibited under sections (b) or (c) 


b. (Kroger) If original jurisdiction founded solely on 1332 (diversity), no supplemental jurisdiction under (a) for claims by plaintiffs joined (rule 14,19,20,24) if it would be inconsistent with the requirements of § 1332 


c. (Gibbs) The court MAY decline supplemental SMJ over claims if:
1. The claim raises a novel or complex issue of State law
2. The claim substantially predominates over the claim or claims over which the court has original jurisdiction
3. The district court has dismissed all claims over which it has original jurisdiction
4. In exceptional circumstances, if there are other compelling reasons to decline jurisdiction

NOTE: if there is a simpler way to obtain SMJ, use that instead!
· § 1331 + 1332

1367 and Rule 19(a) - parties “required” to join are feasible if subject to PJ and whose joinder will NOT deprive court of SMJ
· MUST be consistent with 1331 or 1332

UMW v. Gibbs 
· “Common nucleus of operative fact” standard for determining SMJ
Takeaway: if a federal court has jurisdiction originating from a federal question claim, it obtains jurisdiction of the entire case

Kroger
· Several parties are joined to the case, originally, diversity is proper
· Eventually only two parties remain, both from same state (being sued over state law)
· At trial, Def. raises diversity issue
· Supreme Court dismisses for lack of SMJ and Congress adds 1367(b)

NOTE: The anchor claim MUST be based in diversity for this to apply, NOT fed question
REMEMBER: in state defendant rule ONLY applies to diversity, not fed question

REMOVAL 28 U.S.C. § 1441

Removal - moving a civil action from state trial court to federal trial court

NOTE: only defendant may remove 
· Plaintiff picked original forum, so Def may want to avoid disadvantage
· Must make motion within 30 days of service OR 
· Within 30 days of amended pleading IF removal not possible originally
· Must notify state court and Plaintiff after filing removal with fed court

1441(b)(2) - Defendant CANNOT remove under a diversity claim if domiciled in forum state

In short, Defendants may remove any civil action brought in state court that COULD have been brought in federal court so long as no statute forbids it
· 1446(b)(2)(A) - ALL joined + served Defendants MUST agree to removal

1446(c)(1) - if removal is based on diversity, cannot remove more than 1 year after the action began (unless P acted in bad faith to prevent removal)

Remand (in removal context) - § 1447
· Send civil action back to state court AFTER removal
· Usually can’t appeal remand BACK to state court of original filing
· 1447(c) - wrongful removal can result in attorney’s fees and actual expenses (just costs)

Plaintiff MUST file for remand within 30 days of receiving notice removal was filed
· UNLESS SMJ defect - can remand any time

The “Well-Pleaded Complaint” Rule for Removal:
· Could the original case have been filed in federal court?
· Affirmative defenses and counterclaims DO NOT apply
· ONLY LOOK AT THE ORIGINAL COMPLAINT

Avitts I + II
· Plaintiff alleges D violated both state and federal law, but never actually alleged a federal claim
· D removed on federal question allegations which never materialized
· Complaint never amended
· Not well-pleaded complaint
TAKEAWAY: well-pleaded complaint rule

PERSONAL JURISDICTION
· Unlike SMJ and Venue, PJ is WAIVABLE
· PJ must be proper for each party in the suit

2 Major Underlying/Competing Concerns for PJ:


1. Fairness to Parties
2. Governmental Power Contest

Long-Arm Statutes
· Define who is subject to a states PJ
· ALWAYS consider constitution’s due process clause

Consider:
1. Does the long arm statute assert PJ over the defendant?
2. Does the long arm statute violate the constitution?

Laundry List - does this case fall into the list?

Constitutional Maximum - PJ over any case where allowable by the constitution
· Objectively easier approach - avoid statutory interpretation questions

Rule 4(k)(1)(A)
· Federal district courts have PJ over a defendant who is subject to the PJ of a court of general jurisdiction in the state where the district court is located
· TL;DR: if this state has PJ over this def, then the fed district court in that state also has PJ

NOTE: improperly asserting PJ by a state government violates constitution (no due process)

TRADITIONAL CONSTITUTIONAL BASES FOR PJ


1. Service of process within the forum (Presence in forum)
2. Domicile in forum (humans only)
3. Consent
· PJ is a waivable right, so Def may choose not to insist upon it
· May be Express or Implied
REMEMBER: defense of lack of Personal Jurisdiction MUST be asserted at the first opportunity (Rule 12(h))


0. Service on Agent within the forum (Corporations/Entities)
· often , appointing agent is legal requirement to do business in a state

Collectively, the traditional approach to PJ can be called the “Pennoyer” approach (presence)
· Leaves some defendants out of reach (states cannot exert PJ beyond borders)

International Shoe - the “Modern” approach to PJ
· More concern with “fairness” than governmental power contest
· Rather than “presence,” moves to a “contacts” approach
If a defendant has certain “minimum contacts” with the forum such that maintenance of the suit would be “fair”
2 Major Ways To Have “Contact”


1. General Jurisdiction 
· Ongoing contacts, usually goes off of domicile


0. Specific Jurisdiction
· Defendant has enough contacts in forum related to this lawsuit to make PJ proper

Certain minimum contacts such that maintenance of the suit in that forum does not offend notions of fair play and substantial justice

SPECIFIC PJ IN VARIOUS LEGAL SETTINGS

Breach of Contract

McGee v. Int’l Life Insurance
· Plaintiff was only contact insurance co had with forum state CA
· Company argues that, because they only have one customer in CA, insufficient contact
Takeaway: many contacts arose from this suit in forum state, so PJ is proper
· Knew Plaintiff lived in CA
· Sent mail to them in CA
· Sent bills to them in CA
· Witnesses live in CA
· Insurance co is making money off of CA citizens

Hanson v. Denckla
· PA resident puts 1mm in stocks into a trust with a DE company
· Moves to FL, later dies there
· Relatives/beneficiaries sue in FL court
· Def refuses, FL courts have no power in DE
Takeaway: Defendant’s contacts with another state must be PURPOSEFUL
· Would be unfair to drag D to FL when the customer unilaterally moved to FL

Burger King v. Rudzewicz 
ESTABLISHES 2 STEP ANALYSIS FOR SPECIFIC PJ


1. Are there at least a minimum number of purposeful case-related contacts in the forum?
· If yes, presumptively proper
0. Are there facts making PJ nonetheless unreasonable?
· If yes, no PJ

Some (not all) reasons it might be fair to exert PJ over Defendants with sufficient contacts:
· Reciprocity (Benefitting from forum? Goes two ways)
· Defendant control over its fate (relates to consent)
· Fair warning to Defendant (signing contracts with clauses relating to forum, etc.)
· Forum state interest in representing its citizens and enforcing its laws
· Probable location of evidence and witnesses

Public Factors
· Forum state’s interest in adjudicating the case
· Judicial efficiency across jurisdictions
· Shared interests of states in furthering substantive social policies (rarely relevant)
Private Factors:
· Burden on D
· P’s interest in access to a local court


If a Defendant has purposefully directed activities at forum residents and seeks to defeat jurisdiction, must present a compelling case that some other considerations render jurisdiction unreasonable

Intentional Torts

Calder v. Jones
· CA actress defamed by a Florida publication
· Although writer lives/works in FL, most of the harm was caused in CA, the publication was dispersed throughout CA, to CA citizens

Takeaway:
Purposeful Direction/Aiming - courts should consider whether a D’s acts were EXPRESSLY aimed at the forum state

Walden v. Fiore
· Pro gambler returning from PR, stops in GA to get layover to NV
· GA officer confiscates prize money
· Plaintiff sues in NV
· Court holds no PJ because the Def has no contact with NV other than impacting one of its citizens
· ALL OF D’s RELEVANT CONDUCT HAPPENED IN GA

Takeaway: Def must be “aiming” to have the effects of the act occur in that state


Online Issues

Pavlovich
· TX defendant, committed all acts in Texas, did not know Plaintiff was based in CA
· Court decided Def had to be sued in TX, barely

Burdick
· Plaintiff lives in CA
· Blogged about an MLM - questioning efficacy and criticizing it
· Illinois based MLM member said lots of harmful things on facebook in retaliation

Plaintiff sues in CA court
· Burdick had never been to CA
· Only tie to CA were these posts, from which ALL claims arose
Court distinguishes from Calder
Takeaway: HERE, cannot establish that Defendant conduct was aimed at the forum state
· Very few FB friends from CA
· Did anyone in CA even see the defamatory statements?
· FB is based in CA, but that is not really material

Products Liability

Stream of Commerce Theory

A forum state does not exceed its powers under Due Process Clause if it asserts PJ over 
· a corporation
· That delivers its products into the stream of commerce 
· with the expectation that they will be purchased by consumers in the forum state

ONLY USE WHEN:
· Defendant’s ONLY case-related contacts with forum state are:
· Its products were sold to an injured user in the forum state, AFTER being introduced to that state through an intermediary

Asahi 
· Japanese tire valve manufacturer sells valves to tube creator in Taiwan
· Taiwanese sells products to CA retailer, sells tire to plaintiff, crashes from malfunction


· Eventually plaintiff settles with all parties, but Tube manufacturer had indemnified Asahi

Going back to BK 2 step analysis for specific PJ:
Step 2: is PJ reasonable here?
· CA citizen has settled
· D is in Japan, Pl ins in Taiwan (both could easily litigate in Taiwan instead)
OVERALL: Low state interest + high burden on def makes PJ unreasonable

What about contacts?
· Not purposeful
· Sold valves to Taiwanese company, valves ended up in CA as a result

O’Connor holds: PJ proper if Def had intent/purpose to serve the market in the forum state

Brennan disents: PJ is proper as long as Def is AWARE the final product is being marketed in the forum state

MODERN APPROACH TO GENERAL PJ


· For individuals - domicile
· For corporations - must “feel at home” in the state
· (PPB and place of incorporation)

“Essentially at Home” standard

Perkins v. Benguet
· Def formed under Philippines law
· During WW2 company president fled to US
· Stayed in Ohio, kept records, wrote checks, etc.
Holding: Can be sued in Ohio because they have general PJ

Helicopteros
· Def is Colombian
· Plaintiff is American
· held some meetings and purchased some equipment in TX
· Accident did not occur in US
Holding: No General PJ

Goodyear v. Brown
· Defendant Goodyear is from Ohio (has subsidiaries in several countries)
· Plaintiff lives in NC, sues Def for an accident that occurred in France in NC court
· Case is actually about European subsidiaries
Holding: No general PJ because they are not “essentially at home”
NOTE: stream of commerce does not apply - only used to connect mnfr to forum where injury happened

Daimler AG v. Bauman
· Plaintiff lives in CA, tries to sue there for events occurring in south america
· Neither Daimler or MB is incorporated there
· Although MB is “at home” in CA (lots of sales), they are a subsidiary of Daimler, NOT an agent, so liability does not extend 
· MB allegedly committed human rights violations in South America
Takeaway: Daimler, a German company, cannot be sued in CA for events occurring in Argentina merely because they make many sales/have a strong business presence in CA
· Would need to be sued in either Germany or Argentina

Bristol-Meyers Squibb
· Def purposefully sells drugs in all states
· Alleged defects injure people nationwide
· Plaintiff’s injured in Ca may sue in CA
· Plaintiffs from Ohio and Texas want to join suit in CA
Holding: No General PJ, and no specific PJ (these SPECIFIC plaintiffs had no relation to the manufacturer’s CA contacts)

Wrapping up PJ

Ford Motor Corp (actually 2 cases)
· Plaintiffs purchased ford vehicles out of state, but were injured in the forum state (where they also happen to live)
Would exercising PJ in the forum be unconstitutional?
· Ford systematically served the market in the forum states for the models of vehicle in question
· Deliberately repaired, advertised, sold these models in forum state
Though these SPECIFIC cars were not sold in the forum state, are the Plaintiff’s claims sufficiently related to the Defendant contacts?
· Plaintiff’s injuries did not arise out of Def’s in-state contacts; BUT
· Injuries were related to the contacts
Also, consider the reasonableness/party interests:
· Forum state interest in allowing its citizens to pursue justice and enforcing its laws
VS
· State of purchase interest - not one of its citizens, far away, its laws aren’t at issue
· Burden on Defendant?
· Ford is HUGE, lots of resources and huge presence nationwide
· Plaintiff’s interest in local court
· Evidence/Witnesses likely located in forum
· Judicial efficiency across jurisdictions

Takeaway: Introduces a “Related to” standard
· NOW, Specific PJ may be proper if a Plaintiff’s claim either arises from or is related to the Defendant’s contacts with the forum

Measuring the Standards
Arise out of  = Direct/Actual Causation
Related to = less strict, still requires a relationship, but no need for causal showing

SEE Worldwide Volkswagen
· Purchased car from retailer in NY, injured in OK
Holding: Buyer’s unilateral decisions do not establish seller’s purposeful contacts beyond the place of sale
· Can still sue VW, just not the seller
· Takeaway: The manufacturer has different contacts from the retailer!

To Analyze Specific PJ
Is it proper?
1. Reasonableness
2. Contacts 
· Relatedness? 

ALSO, Analyze Relevant Factors to Contacts Inquiry:
· Reciprocity
· Def control over its fate
· Fair warning to defendant
· Probable location of witnesses + evidence
· Forum state interest in accountability and law enforcement

VENUE
· The geographical location of the court
· WAIVABLE
· Often derived from statutes, sometimes from rules + regulations

Specialized Venue Statutes - some legal claims have their own venue statutes

General Venue Statutes - any claim NOT controlled by specific venue statutes will be subject to a general venue statute

28 U.S.C. § 1391 - ORIGINAL VENUE STATUTE

1391(b) - Venue in General
A civil action may be brought in:
1. A judicial district in which any defendant resides, IF all defs are residents of that state
· NOTE: for corporations, wherever PJ is proper


0. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred


0. If there is no relevant district under 1 or 2, any judicial district where any Def is subject to PJ

Defining “Residency” under subsection 1:
1391(c)(1) - Residency for venue: any natural person admitted for permanent residence in the US shall be deemed to reside in the district in which they are domiciled

Defining “substantial part of the events” under subsection 2:
· A district where at least one event occurred that was a meaningful part of the story
· Need not be the MOST substantial, just not insubstantial

Uffner v. La Reunion Francaise
· Boat catches fire and sinks in Puerto Rican waters
· P brings suit in PR
· Dispute over venue ensues
Court says PR is where “substantial part of the sequence of events” occurred
· Where boat caught fire
SO: venue is proper

1391(b)(3) - THE FALLBACK PROVISION
· IF subsection 1 and 2 do not apply (no residency in US districts/multiple districts, and events did not occur in the US)
· THEN: civil action may be bought anywhere that a Defendant is subject to PJ

EXAMPLE: Plaintiff sues 2 defendants for a bar fight that happened in Mexico
· D1 lives in CA
· D2 lives in CO
SO: would have to either sue separately (PJ where each is domiciled), somehow serve both in the same state (presence), sue in Mexico (contacts/events), or get consent

CHANGES TO VENUE: TRANSFERS OR DISMISSALS

Transferor court -> Transferee court

Reasons for Transfer:
· Convenience to parties
· Location of witnesses and evidence
· Relative congestion of the courts

NOTE: Dismissal ENDS the case, where transfer does not
· Becomes very important when dealing with statute of limitations
· Courts tend to favor transfer if possible

Doctrines to override Plaintiff’s choice of forum
1. Removal - case is properly filed in state court and removed to federal court
2. Transfer of venue statutes - 28 U.S.C. § 1404 + 1406
· May only transfer to courts in the same system
· i.e. state court cannot transfer to a different state
· Federal courts can go to ANY federal court, even in another state/circuit

Analyzing 1404 + 1406
Suggested Approach:

Change of Venue - 28 U.S.C. § 1404

1404(a)
A. When to use?
If transferor court is in the proper district (venue is proper), the court MAY transfer if it is in the interest of justice to do so


B. Identify Proper Transferee Forum
Transferee forum either has:
· Proper original venue AND PJ over the defendant; OR
· Consent of all parties


C. Evaluate Interests of Justice (see below)

Cure or Waiver of Defects - 28 U.S.C. § 1406

1406(a)
A. When to Use?
If transferor court is wrong district (improper venue), the court SHALL: Dismiss or            transfer if it is in the interest of justice to do so


B. Identify Proper Transferee Forum 
Transferee forum must have proper original venue AND PJ over def
C. Evaluate Interests of Justice
· Cure venue problem
· Cure PJ problem 

FACTORS RELEVANT TO “THE INTEREST OF JUSTICE” PER 1404

	PRIVATE FACTORS
	PUBLIC FACTORS

	Accessibility and convenience of the parties
	Judicial economy

	Availability of witnesses
	Consolidation with related litigation

	Location of counsel
	Caseloads of the respective courts

	Location of documents/evidence
	Choice of law difficulties

	Trial expenses
	Subject matter expertise of respective courts

	Place of alleged wrong
	Any local interest in deciding local matters

	Delay/prejudice from transfer
	Etc.

	Ability to enforce a judgment
	

	Defendants preference
	

	Etc.
	



NOTE: Plaintiff’s choice of forum is given great weight if the forum is proper and there was no agreement otherwise (forum selection clause in contract, etc.)
ALSO: DO NOT APPLY THIS ANALYSIS TO ORIGINAL VENUE, ONLY TRANSFER

MacMunn v. Eli Lilly Co. (D.D.C. 2008)
Def is Indiana based company, Plaintiff is from Mass.
· Plaintiff filed in DC court
Def files under § 1404(a) to transfer to a Mass. federal court
· PJ is proper in Mass because:
· Plaintiff’s mom took the medicine in question there
· Injuries occurred there
· Drug was sold there
· Likely location of witnesses and evidence
SO: original Venue is proper in Mass. under:
· §1391(b)(2) Substantial part of the events happened there
· §1391(c)(2) Venue is proper for non-human entities, if a defendant, in any judicial district in which that defendant is subject to PJ with respect to the action in question
ADDITIONALLY: while plaintiff preference is usually given great weight in balancing interests, the plaintiff here lives in Mass. AND Mass law is being applied

FORUM NON CONVENIENS
Common Law remedy to venue issues
· Provides dismissal with leave to refile elsewhere
· Allows transfer to a new system of courts

Deciding a Motion to Dismiss for Forum Non Conveniens
IF an adequate alternative forum exists; AND
· The current forum is inconvenient in comparison
1. Strong preference for Plaintiff’s chosen forum
2. Consider public/private factors
3. Inconvenience in current forum must be significant
4. Change of forum must do more than simply reallocate relative burdens
THEN the court may dismiss the current suit for forum non conveniens 
· To protect Plaintiff ability to refile, court may order Def not to raise defenses based on PJ, venue, or timeliness in the new forum
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Piper
· UK plane crash, Plaintiff files suit in US 
· US is more litigant friendly than UK, some evidence of forum shopping
· UK has no strict liability, punitive damages, narrow wrongful death laws, etc.
Case originally filed in LA superior court
· Removed to district court
· Transferred to PA federal court
Defendant argues that case should be heard in Scotland:
· Accident there, airline co. based there
· Unsaid: def more likely to win there, plaintiff more likely to win in the US

PA District Court grants forum non conveniens
· Appellate court disagrees
SCOTUS agrees w/ trial court
· Possible aim to discourage foreign litigants from filing in US?
A plaintiff having worse substantive law in the alternative forum should not be given conclusive or even substantial weight, BUT it may be given substantial weight if the alternative forum’s law is so clearly inadequate or unsatisfactory that it is no remedy at all




PRECLUSION
2 Major Types:
1. Claim Preclusion - precluded from asserting a claim in subsequent suit
2. Issue Preclusion - precluded from contesting particular issues in subsequent suit

Consider it before filing, but after judgment
NOTE: different jurisdictions have different approaches for preclusion (common law)
· When going to a new jurisdiction, use preclusion laws of FIRST lawsuit forum, not the second

CLAIM PRECLUSION
· Only used as a defense
· “You already litigated this, it is over”
· Usually moved for with Summary Judgment
Elements:
1. It is the same claim asserted in suit 1
2. Suit 1 resulted in a valid and final judgment on the merits
3. Claim is asserted by the same parties


1. Same Claim:
· Claims are the same if they “could have and should have” been brought together
1. Could have been brought together?
1. Factually Possible
· Alleged facts for both claims had accrued at the time of suit
b. Legally Possible
· Court has jurisdiction over the claims and parties
· Court allows claims to be brought together in one action (joinder)


0. Should the claims be litigated together?
a. Transactional Approach (Majority)
· Claims arise from the same factual occurrence

River Park, Inc. v. City of Highland Park (1998)
Lawsuit 1 - Federal Claim (violation of US constitution)
· Federal court dismissed with prejudice
Lawsuit 2 - State Court (abuse of gov’t power + breach of implied contract)
Court adopts transactional test, so claim is precluded because the suits involve the same occurrence
· Could have brought claims from #2 in #1 (not diversity →  fed. question jurisdiction)
· Should have brought claims (same transaction)
b. Primary Rights Approach (CA)
· Also called the “same harm” approach
· Claims involve same type of harm

Boeken v. Phillip Morris 
· Originally decedent husband sued in 2000 and won
· Wife sues for loss of consortium in 2000 and lost
Suit 2 - wife sues for wrongful death
· Def argues not much difference between loss of consortium and wrongful death
· Both involve losing companionship
By a narrow majority, court agrees

2. Valid and Final Judgment on the Merits
1. Valid Judgment
· Valid refers to a court’s power to bind the parties
· Must have had PJ over the parties
· Must have SMJ (not required in all states)
        NOTE: Valid does not mean correct


0. Final Judgment
· Trial court has entered a “final” judgment
· Analyze the same as “final decision” rule for deciding appealability
· Pretrial/Interlocutory orders are NOT final for preclusion purposes
    NOTE: in most states, trial court decision is “final” even if it is on appeal


0. Judgment on the Merits
· A decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
    RULE 41(b) - Dismissals on the Merits
        Involuntary Dismissal Effect:
· If a plaintiff fails to:
· Prosecute; OR
· Comply with these rules or a court order
· A defendant may move to dismiss the action or any claim against it


· Unless the dismissal order states otherwise,
· A dismissal under subsection (b) for the above reasons; and
· Any dismissal not under Rule 41 EXCEPT one for:
· Lack of jurisdiction
· Improper venue; OR
· Failure to join a party under rule 19
· Operates as an adjudication on the merits

3. Claim is Asserted by the Same Parties

Parties are the same if:
· The same claimant asserts a claim against the same defending party
· Includes those in privity with earlier parties
NOTE: “claimant” may also refer to a defendant asserting a counterclaim


· In Privity (aka non-party preclusion) - “standing in another litigant’s shoes”
· If 2 plaintiffs are “close enough” to be considered “in the same shoes,” they are precluded

Taylor v. Sturgell (2008)
· Herrick sues FAA under freedom of information act, loses
· Taylor sues for same reason (these two  plaintiffs know each other)
Potential Defenses:
· Claim preclusion
· The merits (including citation to precedent case (aka Herrick case))
SCOTUS decides Federal courts can allow non-party preclusion when:
1. Agreement to be bound by earlier result (eg. test case)
2. Preexisting legal relationships (eg. successor in interest)
3. Adequate representation in recognized settings (class action, trustees, etc.)
4. Effective control of earlier litigation (insurance. etc.)
5. Relitigation by an agent or proxy on behalf of claimant
6. Special statutory systems (bankruptcy, parole)

What makes “adequate representation?”
· Claimant interests are aligned
· In 1st action, someone was protecting subsequent claimants
· First claimant understood it was acting on behalf of the other; OR
· Court took steps to protect the interests of an absent party

ISSUE PRECLUSION
· A party is precluded from contesting particular issues in a subsequent lawsuit
Issue preclusion can be used both offensively and defensively

Effects of Preclusion:
Claim
· precluded party may not assert X claim
Issue
· Precluded party may not contest the precluded issue(s)
· Depending on the case, this might:
· Resolve some, but not all issues related to a claim/defense; OR
· Dispose of the entire claim/defense 

Mandatory vs. Discretionary Preclusion:
Claim Preclusion: IF elements are satisfied, the court MUST dismiss the precluded claim
Issue Preclusion: IF elements are satisfied, the court MAY preclude argument on that issue

A party may be precluded from litigating an issue when:
1. Lawsuit 2 involves the “same issues” as lawsuit 1
2. The issue was actually litigated in suit 1
3. The decision on the issue was necessarily decided in suit 1
4. Lawsuit 1 ended in a valid and final judgment
5. Precluded party was a party in suit 1
6. Precluded party had adequate opportunity and incentive to litigate in suit 1







	
	Claim Preclusion
	Issue Preclusion

	Relationship of Claims/Issues between the suits
	Same claim could have and should have been brought
· NOTE: claims not asserted in the first suit CAN be precluded
	· Same issue
· Actually litigated
· Necessary to the outcome
· MUST be a ruling on the issue to preclude it

	Status of first suit
	Valid, final judgment on the merits
	Valid, final judgment

	

Relationship of parties between suits
	

Same parties (same claimant vs. same defendant)
	· Precluded party must have been in first lawsuit (precluding party not always required)
· Precluded party must have had opportunity and incentive to contest the issue in first suit



Felger v. Nichols (1977)
Lawyer sues client for unpaid fees, wins
Client later sues lawyer for malpractice
· No claim preclusion b/c Maryland does not require compulsory counterclaims
Issue preclusion though:
· Suit 1 client defended by saying lawyer did a poor job as a lawyer
· In suit 2 suing for malpractice
RESULT: because Felger lost suit 1, the issue of the quality of Nichols legal performance was settled

Otherson v. Dep’t of Justice (1983)
Border patrol agent abused detainees
· Suit 1 is crim trial, found guilty of misdemeanors
· Suit 2 is employment suit for wrongful termination related to same incident
ISSUE PRECLUSION APPLIES:
· Burden of proof for crim trial higher than employment suit
· More incentive to litigate the crim trial because of higher stakes

ELEMENTS OF ISSUE PRECLUSION
1. Lawsuit 2 involves the “same issue” as lawsuit 1
What is an issue?
· Finding of fact; OR
· Finding of a mixed question of fact and law
    How does the burden of proof relate to issue preclusion claims?
· Higher burden of proof in suit 1 = preclusion in claim 2 (Otherson)
0. The issue was “actually litigated” in suit 1
Issue must have been a subject of disagreement and adversarial presentation in the first suit
· May take some work to determine:
· record/evidence presented
· Written findings of fact
· Decisions on dispositive motions
· Jury verdicts
· etc.


0. The decision of the issue was “necessarily decided” in suit 1
The issue must have affected the outcome of lawsuit 1
· Ex. Otherson: to convict criminally the court had to:
· find beyond reasonable doubt; OR
· Not enough to prove beyond reasonable doubt so cannot convict
· Ex. Felger:
· For Plaintiff to win, court decided:
· Parties had enforceable contract
· Def breached that contract
· Plaintiff did not commit malpractice
· SO: suit 2 for malpractice is precluded


0. Suit 1 ended in a “valid and final judgment”
NOTE: Same standard as claim preclusion but “on the merits” is not required
Valid - The court had jurisdiction
Final - Lawsuit 1 is completely finished in court 1 
· (or the issue has been completely resolved)


0. The precluded party was a party in suit 1
· Precluded party must have been a party in suit 1; OR 
· In privity with such a party    
Distinguish from claim preclusion - here ONLY the party against whom preclusion is     sought need have been involved in the first suit


0. The precluded party had adequate opportunity and incentive to litigate in suit 1
Opportunity speaks to whether the result in suit 1 was reliable (decision was not arbitrary, court procedures were similar)
Incentive:
· If suit 1 had smaller stakes, less discovery/procedure, then there is less incentive to litigate big arguments
· Think: small claims court (or the opposite of Otherson)

PRECLUSION AND JOINDER

Claim Preclusion:
· If joinder is allowed, claim preclusion STRONGLY encourages claimants to use it (at risk of losing the claim)
· Because claim preclusion only occurs if the defending party “could have” litigated the issue

Issue Preclusion:
· Issue preclusion might affect future litigation involving a party to the first action who actually litigated the issue
· If future issue preclusion is a possibility, this impacts the joinder and litigation decisions of the first suit

CLASS ACTION
Rule 23 - Class Actions
· Class actions are a type of joinder, related to preclusion

Hansberry v. Lee
· It is a violation of due process under the 14th amendment to bind litigants to a judgment rendered in an earlier litigation:
· To which they were not parties; AND
· In which they were not adequately represented
· Here the defendants were not adequately represented by earlier litigants
· The earlier litigants sought the opposite result of Hansberry, so they are not similarly situated
TAKEAWAY: class representatives MUST have the same interests as class members
· To do otherwise violates due process

23(c) - Class Certification 

(c)(1) - Motion to certify class
· At an early practicable time, move to certify a class as a class representative

NOTE: motions to certify class are immediately appealable (per Rule 23(f))
· Consider incentives to settle as class action defendant
· Plaintiff may not be able or willing to litigate absent class action

(c)(2) - Class Notice

Floyd v. City of New York (2012) 
And the 23(a) “Prerequisites” for Class Certification
· “Stop and frisk” case

23(a) - PREREQUISITES

Determining “The Right Class”
· Consider the relationship of the class members to each other:
· (a)(1) Numerosity; AND
· (a)(2) Commonality

Determining “The Right Representative” 
· Consider the relationship of the class to the class representative
· (a)(3) Typicality; AND
· (a)(4) Adequacy

To determine 23(a) Factors the court must undertake rigorous analysis:
· Examine the facts of the dispute, not merely the pleadings; AND
· It will frequently overlap with the merits of the plaintiff’s underlying claim
· NOTE: the fact findings are only made “for the purposes of class certification and [are] not binding on the trier of facts” at trial

Numerosity
· Class is so numerous that joinder of all members is impracticable
· Guidelines: 
· 40+ is usually good
· 20 or fewer is usually not
· Varies by case

Commonality
· Must be questions of law/fact common to all members
· Guidelines:
· Class member must have suffered the same kind of injury, so that the common questions drive the litigation
· Subclasses are possible where patterns within the class make it administratively helpful

Typicality
· The claims or defenses of the representative parties are typical of the claims or defenses of the class
· Guidelines:
· Class rep: 
· Must be part of the class
· Must have suffered similar injuries
· Must seek similar relief as the class
· Must not be subject to significant defenses or counterclaims not shared by the class

Adequacy
· The representative parties will fairly and adequately protect the interests of the class
· Guidelines:
· Class rep must be adverse to the other side
· Must not be adverse to class members
· Must have adequate class counsel
· Class rep cannot be unsuitable for other reasons (terminally ill, etc.)

The Implied Requirement of “Ascertainability”
· It must be possible to ascertain whether a particular individual is a member of the class
· NOTE: less important in (b)(2) (injunctions) than (b)(3) (damages) cases

Determining “The Right Lawsuit: under 23(b)
(b)(1) - Prejudice Class
· Similar to joinder under Rule 19

(b)(2) - Injunction Class
· Defendant has acted or refused to act on grounds that apply generally to the class, 
· So that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole

(b)(3) - Damages Class 
(common questions predominate, class action is “superior”)
· Certified if the court finds: 
· That the questions of law or fact common to class members predominate over any questions affecting only individual members; AND
· That a class action is superior to other available methods

DIFFERENCES BETWEEN INJUNCTIVE AND DAMAGES CLASSES

	(b)(2) Injunction 
	(b)(3) Superiority/Damages

	Indivisible relief only (Wal-Mart)
	Individualized relief possible (i.e damages) (Wal-Mart)

	Does not require finding of superiority


· Little discretion for judge
	Court must find that a common issue predominates, and find superiority
· More discretion for judge

	Chance to opt-out not required (Wal-Mart)
	Chance to opt out required (Phillips)

	“Appropriate” notice
	“The best notice that is practicable”



SMJ AND CLASS ACTIONS
PJ, SMJ, and Venue MUST be proper for ALL parties and ALL claims

DIVERSITY:    

Minimal Diversity - at least one plaintiff is a citizen of a different state than one defendant
Complete Diversity - No plaintiff is a citizen of the same state as any defendant

28 U.S.C. 1332(d)(2)
· The district courts shall have original jurisdiction of any civil action in which:
· The matter in controversy exceeds $5,000,000 exclusive of interest and costs, and
· (minimal diversity)
· Is a class action in which:
A. Any member of a class of plaintiffs is a citizen of a state different from     any defendant;
B. [similar for plaintiff class with a foreign citizen]
C. [similar for a foreign citizen defendant]

NOTE: 
· courts shall not have SMJ over certain diversity only class actions
· Courts may decline SMJ over certain diversity only class actions
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PJ AND CLASS ACTIONS

Phillips Petroleum v. Shutts
· Plaintiff consented to PJ in Kansas
· Def had constitutionally proper PJ in Kansas
· BUT some members had NO contacts in Kansas

Takeaway: the forum state is not obliged to justify PJ over each unnamed class member
· HOWEVER; due process requires:
· The plaintiff must receive notice plus an opportunity to be heard (Mullane)
· Due process requires at a minimum that an absent plaintiff be provided with and opportunity to remove himself from the class
· The due process clause requires the named plaintiff at all times adequately represent the interests of the absent class members (Hansberry)

JUDGE MUST APPROVE CLASS ACTION SETTLEMENTS 23(e)
· Court may approve settlement if it is: 
· fair 
· reasonable; and 
· adequate
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Congratulations!
No Rule 19 problem

Solve Rule 19 problem
Is it “feasible” to join that party? by joining the absentee.

See Rule 19(a)(2)
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using Rule 19(b)(2)
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Dismiss action under
Rule 12(b)(7)
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Intervention of Right
Rule 24(a)(2)

(a) On t|me|y motion, the court must permit

.. (2) claims an interest relating to the
property or transaction that is the subject of

and is so situated that disposing of the action
may as a practical matter impair or impede
the movant's ability to protect its interest,

Required Party — Outsider Interest
Rule 19(a)(1)(B)(i)

(a)(1) A person [who is fea5|ble to join]

.. (B) that person claims an interest
relating to the subject of the action

and is so situated that disposing of the
action in the person's absence may: (i)
as a practical matter impair or impede the
person's ability to protect the interest; ...

unless existing parties adequately
represent that interest.
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