I. Due Process: 

a. Mulane: notice must be reasonably calculated under all the circumstances to apprise the party of the proceeding.
i. Actual notice not required.  
ii. There may be circumstances where publication notice is all that you can do to reasonably apprise the parties (e.g., where they cannot be readily identified or found – there’s no other way to reach these people). 

b. Opportunity to be heard.
i. Not mechanical process – consider the circumstances of each case.
ii. Mathews Balancing Factors:
1. The private interest that will be affected by the official action.
2. What’s the risk of an erroneous deprivation of such interest given the current rules, and what would be the value of additional procedural safeguards?
3. The public interests affected, including the importance of the function involved and the fiscal/administrative burdens of adding additional safeguards. 

II. Class Actions: A joinder device that promotes fairness and efficiency by allowing a represented class of similarly situated people to sue together.

A. Rule 23 is the framework or outline for any class action question.

a. 23(a) are the prerequisites, start here. All must be fulfilled to certify the class.

(1) 23(a)(1) Numerosity: 2 things: 
a. (i) the quantity of people is so numerous that joinder of all class members is impracticable. No raw number that says this should be class action or not. Typically, you need at least 40 or more. 

b. (ii) But one must also consider other qualities of the individuals in the class (e.g., how much are each members’ claims worth $? Are they located in one geographic area or spread apart? Would it be extremely difficult to find people in the class? Etc.).
 
(2) 23(a)(2) Commonality: When defendant engaged in standardized conduct toward members of the proposed class. This standardized conduct has created a common question with a common answer that drives the litigation (Walmart).  

a. Try to frame the common question and what a potential common answer might be. 
b. If the class members would answer the common question in different ways that are unique to each of their experiences, should the suit really be litigated all at once? That wouldn’t be very efficient. Is anything gained by putting all the suits together? 

(3) 23(a)(3) Typicality: does the named representative’s claim have the same characteristics as the class’ overall claim? 

a. Plaintiff’s claim may be typical if (i) it arose from the same event/practice/conduct that gives rise to the claims of the other class members or (ii) is based on the same legal theory. 

(4) 23(a)(4) Adequacy of representation: will the named reps fairly and adequately protect the interests of the class? 
a. Are there any conflicts of interest or conflicting claims? Does named rep have an untypical claim that they might be more interested in.
b. Is the named rep sufficiently interested in the outcome of the case?
c. Maybe consider 23(g), which asks, is the counsel competent, experienced, and qualified?

b. Either 1-4 above are met or they aren’t. Either way, assume they are and move on to 23(b):

(1) 23(b)(1) We should have a class action if proceeding in the absence of a class action would be harmful to either the defendant or the members of the class. 
(A): 23(b)(1)(A) unfair to defendant. The defendant might be subject to inconsistent or confusingly different judicial orders that might be unfair to them. 
(B): 23(b)(1)(B) Unfair to plaintiff. Would individuals be harmed if we didn’t proceed as a class (e.g., not much of a payment fund, it may get exhausted, not really worth litigating on one’s own, etc.)? 
	a. 23 (b)(1)(B) classes usually ask for injunctive or declaratory relief.
	b. No guarantee for opt out or notice. This is a mandatory class action.
(2) 23(b)(2) Designed with civil rights class actions in mind. Group of people saying the D is proceeding in a way that affects us all in the same way and we want him to stop. 

a. Might be able to get incidental damages in a b(2). Damages are incidental if they are uniform for all class members or can be objectively computed with little effort.

b. Individualized damages are not allowed in a (b)(2).

c. No guarantee for opt out or notice. This is a mandatory class action.

(3) 23(b)(3) Class is seeking individualized damages. General Rule: A (b)(3) class will only be certified if the common questions and answers driving the lawsuit predominate over all other issues and a class action is the fairest and most efficient way to proceed. Factors to consider:

a. Are the individualized parts of this case so predominant that there’s no point in having a class action? (e.g., individual damages are so different that having a class action doesn’t help promote justice).
b. Has litigation already begun by class members?
c. Do we want to concentrate the litigation?
d. Can the damages be calculated using a formula? 
e. Is it going to be extremely difficult to manage the class action?
f. Can subclasses help?
g. How many hearings would it take to figure out the individualized damages or issues?
h. 23(b)(3) classes have an affirmative right to notice and opt out. Voluntary class action.

B. Additional Class action notes:

a. Hansberry v Lee: the due process part of class actions. Under the Due Process Clause of the Fourteenth Amendment, res judicata may only be applied to bind absent parties by prior litigation if they were present or adequately represented in the prior action. 
i. General rule: If properly named or served in a litigation, a party will be bound by a prior decision. 
ii. However, there is an exception for class actions. Class members will only be bound by the judgement if they were present or adequately represented. Here, the defendant black man was not present and was not adequately represented by the decision to uphold a racist land covenant. Thus, to bar his claim under res judicata would violate due process.
iii. Merely getting paid less than you would have if you had sued individually does not mean you were inadequately represented.

b. Members of a plaintiff class do not need to have minimum contacts with the forum state.

c. Can a class sue for declaratory relief, omit any claims that members may have for monetary relief, and then sue for monetary claims later on individually? Yes.

III. Pleadings: written documents through which a party asserts a claim or a defense or denies the legitimacy of the opposing party’s claim or defense. A pleading is a short and plain statement of the claim showing that the pleader is entitled to relief. It must include a demand for the relief sought. 

A. Definitions.
a. Claim: “a group of operative facts giving rise to one or more rights of action.”
b. Rights of Action: “the legal theories that may entitle the plaintiff to relief.” (contains elements. Generic elements are (1) duty, (2) breach, and (3) injury). 
c. Cause of Action: another word for the claim.
d. Pleading: written document through which the party asserts a claim or a defense.
e. Demurrer: A way to challenge factual or legal sufficiency of complaint. 
f. Legal sufficiency: right of action you are asserting is recognized by law.
g. Factual sufficiency: facts you are asserting support each element of the right of action.

B. 2 approaches to pleading: 

a. (1) Code/Fact Pleading: One must break down each right of action into its required elements and then line up the facts that show the element has been met. 
i. Used in CA and many other state courts.
ii. Ultimate fact: D ran the stop sign. (legally significant fact). If proven at trial, these facts will prove the claim and establish the D’s liability.
iii. Conclusory allegation: a statement that does nothing more than replicate the cause of action or an element of it.
iv. Doctrine of less particularity: This is a CA doctrine. It’s not clear if federal courts would accept the DLP. General rule: One can plead in a less particular way (using some conclusory allegations) if it can be plausibly shown that the non-perpetrating D has the info you need. You may convince the court to allow for very limited discovery to get at D’s knowledge of the events, etc. 

b. (2) notice pleading: 2 types – classic view and the IQBAL standard.

i. Notice pleading standard (classic): ultimate facts are not necessary in the pleading. Rather a short and plain statement showing the p is entitled to relief is all that is needed. The goal is to give reasonable notice of the pleader’s case to the opponent and the court. So long as this has been accomplished, the case can move on.  
1. Still exists in some state courts.
2. Very easy to satisfy.
3. Conley v Gibson: a complaint must not be dismissed for failure to state a claim unless it appears beyond a doubt that the plaintiff can present no set of facts to support his claim.

ii. 8(a)(2): Notice pleading in federal courts (modern) is the IQBAL standard: modern form of notice pleading that is essentially code pleading. A complaint will only survive a motion to dismiss if it alleged non-conclusory facts that, taken as true, state a claim to relief that is plausible on its face. One should be able to infer a cause of action from the facts. A legitimate inference is one that a reasonable fact-finder could rationally draw from the facts. 
1. Watch for elements that require intent or knowledge. These are difficult to plead.
2. Must use the IQBAL standard in federal court.
3. IQBAL does not require extremely specific facts (unless it’s a fraud/mistake case).

C. Additional notes: 12(b)(1)-(7): Court takes allegations to be true when looking at a motion to dismiss.
a. 12(b)(1) Challenge to subject matter jx.
b. 12(b)(2) Lack of personal jx.
c. 12(b)(3) Improper venue.
d. 12(b)(4) Insufficient process.
e. 12(b)(5) Insufficient service of process.
f. 12(b)(6) Failure to state a claim upon which relief can be granted.
g. 12(b)(7) Failure to join a party under Rule 19.

D. Approach to assessing the sufficiency of a pleading: 

1) Identify the right of action.
2) Break it down into elements. Either direct elements or generic elements: duty, breach of duty, causation, and damages approach.
3) Then see if the facts line up enough to support the claim. Must be plausible. In determining the plausibility of the claim, the judge uses their own life experience and common sense. 
4) If IQBAL is satisfied, chances are very good that classic notice pleading is satisfied.


IV. Personal Jurisdiction: the power of a court to enter a binding, final judgement against a D, including a corporation, etc. Courts need both PJ and SMJ to resolve a case. PJ pertains to the parties. SMJ pertains to the claim(s).

a. The essential question/General rule is whether the D has established meaningful connections with the forum state sufficient to put them on notice of the fact that they may be sued in that forum. 

b. 3 requirements for PJ:

i. (1) Proper service: an individual must be properly served to establish PJ.

ii. (2) Statutory basis for PJ: there must be a statute that allows the court to establish jx over the D.
1. Federal courts will often borrow the jurisdictional statute of the state they are in.

2. The traditional bases (see below) fulfill this requirement; they are statutory. But if we are not basing PJ on the traditional bases, then we must look to a long-arm statute.

3. Long-arm statutes: statutes allowing a court to exercise PJ over D’s living out of state. There are 2 types.

a. Tailored Long-arm statutes. These are more specific, they explicitly state when the court may exercise PJ over out of state Ds. 

i. Quickly look at the fact pattern and see if the tailored long arm statute allows for PJ for the given claim. 

b. Due Process Long-arm statutes (CA): “A court may exercise PJ on any basis not inconsistent with the Constitution [or Due Process]…”
i. If due process statute, the analysis merges with the 3rd requirement.

iii. (3) The application of the statute does not violate Due Process: 

1. Again, if using traditional bases to establish PJ, there is no violation of due process. The D’s are said to have enough meaningful connections to the forum state. 

2. If not using 4 bases, then we use the minimum contacts test.

c. Traditional Bases of PJ: If any of the 4 traditional bases are satisfied, then the court has PJ without violating due process.

i. (1) Domicile: a person’s domicile is the state he or she has taken up residence with the intent to remain permanently or indefinitely. 

1. People may have multiple “residences” but can only have one domicile. 

2. We don’t “shed” our current domicile until we get a new one.

3. Courts can exercise PJ over a domiciliary even if they aren’t in the state at the time. 

ii. (2) Voluntary Appearance: If a D voluntarily appears in court and does not object to the court’s PJ over him, then the court automatically has PJ. 

1. A D must object to PJ right away. If not, he loses the right to object to it later.

2. Contractual voluntary appearance: If a contract has a “forum selection clause” that selects state X  (i.e., a clause stating that both parties agree that any lawsuits arising from the contract must be litigated in state X), then state X has PJ over the D. 
a.  If the voluntary appearance is contractual, the D cannot object to it.

iii. (3) Consent to Service on an Agent: PJ can be established if the D has appointed an in-state agent or representative for the purpose of receiving service of process.  
1. D basically consents in advance to being sued in the state. 
2. Implied consent to service of agent: Some states may have statutes that say, “before anyone can use our freeway, they consent to our secretary of state being their agent to receive service of process for legal action caused by the operation of their car.” 

iv. (4) Transient Jx: “when the party is in the state, however transiently, and the summons is actually served upon him there, the PJ of the court is complete.”
1. Corps not subject to transient jx.

d. Minimum contacts test: This includes activities in the state, an intentional tort committed in the state, or contractual activity in the state.

i. [bookmark: _Hlk58772130]General Rule: For an out-of-state D to be subjected to a court’s PJ, due process requires that the D have certain purposeful minimum contacts with the forum such that maintenance of the suit does not offend traditional notions of fair play and substantial justice.

ii. 3 tests for minimum contacts: 
1. (1) Minimum contacts based on purposeful activities in the state (International Shoe): shoe co’s activities were continuous and systematic. They employed 13 salespeople in the state. They sold a lot of shoes (31k in commissions in the 1940s). They also set up showrooms from time to time. The activities were also related to the employment tax claims brought by the state. Thus, conferring PJ upon the D does not offend traditional notions of fair play. 

2. (2) Minimum contacts based on contracts in the state (Burger King). General Rule: a contract alone is not enough. One must look at prior negotiations, future obligations, terms of contract, background, etc. Here, the Michigan D committed to a 20-year franchise contract with Burger King (incorporated and primary place of business in FL). They purchased 160k worth of equipment/supplies. Moreover, BK is suing for breach of contract, so the contract is directly related to the claim.  Thus, the contact (i.e., the contract committed to) was sufficient to confer PJ. 
a. Clauses in a contract: in a contract (forum-selection clause, choice of law clause, etc.).
b. Clause can be permissive (suit “may” be filed in forum x) or exclusive (suit “must be” filed in forum x).
c. Exclusive clauses can still provide some leeway. E.g., “…any state or federal court in state x.” 
d. Or it can be extremely exclusive. E.g., “…in LA superior court.”
e. Always ask 2 questions when you see a contract clause:
i. (1)  does the lawsuit fall within the terms of the clause at issue? 
ii. (2) If yes to q (1), then ask is the clause enforceable? 
1. They given a strong presumption of enforceability unless the clause was invalid due to fraud, overreaching, or the forum is seriously inconvenient.

3. (3) minimum contacts based on the effects one had in the state (Calder): FL based magazine ran story about CA actor that was libelous, etc. Editor and writer didn’t have a contract or many activities in CA. However, the D said the story had effects on her career in CA and emotionally distressed her. Court said these effects were foreseeable. 3 elements of effects test: (1) D committed an intentional tort, (2) the P felt the brunt of the harm in the forum state, and (3) D expressly aimed his tortious conduct at the forum. All 3 elements were met. (1) and (2) are clear. (3) was met because they knew the primary affects would be in CA, on a CA resident. CA was where the mag had the highest circulation. 

4. Once all the relevant contacts have been tallied up,  assess them.

a. Are the contacts purposeful or fortuitous?

b. Are the contacts sporadic or are they continuous and systematic? 

c. Contacts can give rise to general jx or specific jx.

i. [bookmark: _Hlk58772691]General Jx: A court with general jx can hear any claim against the D in question. To have general jx over a nonresident D, the D’s contacts with the forum must be so extensive as to treat the defendant as if he were at home (i.e., domiciled) in the forum. 

1. Individual=where they are domiciled.

2. Corp=place of incorporation + principal place of business. 
a. Daimler: P brought action based on war crimes in Argentina in a CA fed court. The D corp sold Mercedes benz in CA. the sales they had accounted for 2.4% of their worldwide total. Since the claims were unrelated to the CA contacts, the court had to establish general jx to proceed. And, 2.4% of sales certainly isn’t enough to render the corp “at home” in CA. 

ii. [bookmark: _Hlk58772712]Specific Jx: to exercise specific jx, the suit must arise out of or closely relate to the defendant’s contacts with the state. 
1. Bristol-Myers: people took drug called Plavix and it caused injury. BM is at home in NY/NJ. Ps filed suit in CA. BM only did about 1% of its business in CA. So, they had to establish specific Jx to proceed (given Daimler above, which didn’t allow for general jx on these facts). 
2. The case was a class action. Most class members were not from CA. Thus, their claim was not related to the D’s contacts with CA (the forum state). They were prescribed the drug somewhere else, took the drug somewhere else, and were injured somewhere else. Moreover, the D didn’t research, develop, create a marketing program for, or manufacture Plavix in CA. They did have 160 employees, facilities, etc. But, none of those were related to the Plavix claims. 

5. Lastly, one must ask if conferring PJ in this case offends traditional notions of fair play and justice? Factors to consider:
i. D’s burden if PJ is  conferred (must be gravely inconvenient).
ii. Forum state’s interest in resolving the case.
iii. The plaintiff’s interests in obtaining convenient and effective relief.
iv. Efficient resolution of the case.



V. Service of Process: Formal delivery of the legal documents (summons + complaint) that summon the D to court. 

a. PJ requires proper service of process. This provides “notice reasonably calculated to apprise the D of the pending action.”

b. Rule 4 is the guide.

c. 4(a) general info: A summons must: (1) name the court and the parties, (2) be directed to the D, (3) state when the D must appear in court, (4) notify the D that if he fails to show up, default judgement will be entered against him, etc.

d. 4(d) Waiver of Service: An individual, corp, or association subject to rule 4(e), 4(f), or 4(h) may be asked to waive their right to service. The P may send a waiver to the D in compliance with 4(d). When he does, the D has 30 days to decide if they want to waive service of process. 
i. If they do waive, then the D gets extra time (60 days instead of 21) to file an answer to the complaint.
ii. If they do not waive, then the D does not get extra time to file an answer and they must pay for all service costs. 
iii. Waiver must include the summons, complaint, 2 copies of the waiver form, and a prepaid means of returning a signed waiver.   
iv. If a waiver is included in the mailing, it cannot be valid service.
v. Rule to keep in mind: P can’t send waiver and then use state law to say the waiver mailing was actually service…
vi. Never send a waiver close to the end of the statute of limitations. The D may take the 30 days afforded them to run the statute.

e. 4(e) service on individuals within the US: 3 options:
i. Follow the forum state service law.
ii. Follow the service law of the state where the service was made. 
iii. Follow the federal law. Federal law allows 3 options:
1. Personal delivery to the D.
2. Leaving a copy of the summons and complaint at the D’s dwelling or usual place of abode with someone of a suitable age and discretion who resides there.
3. Delivery to D’s authorized agent of service.

f. 4(h) Service on a corp, partnership, or organization:
i. Follow the forum state service law.
ii. Follow the D’s state service law.
iii. Delivering a copy to an officer, managing or general agent, or an agent authorized to receive service.
1. Affinity: General Rule: could the process server reasonably infer under the circumstances that the individual was authorized to accept service for the corp? 
2. If there are conflicting stories, the court will presume the truth of the story that allows them to get to the merits of the case. (E.g., if the motion is to vacate a default judgement and restart the case, they will presume the truth of the story of the party trying to vacate. Or, if the motion is to dismiss for lack of proper service (12(b)(5)), the court will presume the story of the party opposing the motion. 

g. Actual notice will not cure any defects in the service. If there was no actual notice, however, the question becomes a due process analysis (general rule: was the service reasonably calculated under the circumstances to apprise the D of the lawsuit?). If yes, then the lack of actual notice doesn’t matter. Factors to consider:
i. Did the notice convey the required info?
ii. Did it provide reasonable time to make an appearance?
iii. What’s at risk? A lot? If so, might need to make more effort.
iv. Do you know the person’s address? Where do they live? Close by? Etc. 
v. Do the conditions allow for reasonably certain notice to be delivered? If not, were the chosen means of providing notice at least as good as customary or traditional means?

h. 4(m) time limit for effecting service: P must effect service within 90 days of filing the lawsuit.  If not, the court will dismiss without prejudice. However, the court may extend the time limit if the plaintiff shows good cause for the failure (e.g., D was dodging the server, the SOL would run if P needs to refile, etc.).

VI. Venue: the geographic location of the court in which the lawsuit is filed. This section asks whether venue is proper.

a. Whether venue is proper is a matter of statute. There are 2 types of statutes:

i. General venue statutes that apply to all diversity cases and most federal question cases. These are our class’ focus.

ii. Special venue statutes that apply to specific types of lawsuits (e.g., collection by IRS lawsuits, Antitrust lawsuits, etc.). 

b. §1391(b) Venue rules:
i. Venue is proper if the lawsuit is brought in:
1. §1391(b)(1): A judicial district in which all defendants reside OR, a district in which any defendant resides (i.e., is domiciled) as long as all the defendants are residents of the state in which the district court is located.
a. E.g., P sued 3 Ds all residing in CA but in different districts. P can bring suit in any of those 3 districts.
b. See below for corporation analysis.

2. §1391(b)(2): A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.
a. If substantial events took place in several districts, any of them could work. It doesn’t have to be the district where the most substantial or important events took place. (Bramlet: Michigan investment broker sued FL couple in Michigan district court to stop an arbitration proceeding that the couple initiated against him. Most of the events giving rise to the claim took place in FL, so district court dismissed the brokers claims for improper venue. But this was the old standard, so the decision was reversed. Many substantial events took place in Michigan as well, and thus Michigan was a proper venue in addition to FL). 

b. Events that only have a tangential relation to the claim are not enough to establish venue. 

3. §1391(b)(3): If there is literally no US district in which an action may be brought, then the action may be brought in any district where one D has PJ.
a. This is basically for events occurring outside of the country.

c. §1391(c)(2) and (d) venue rules for corps, whether or not incorporated. 

i. (c)(2): D corp or entity “resides” in any district where court has PJ over it. 
ii. (c)(2): P corps “reside” only in the district where their principal place of business is located.
iii. (d): if state has more than 1 judicial district, we must treat each district as its own state. Whichever district could confer PJ to the D corp is the one it “resides” in. If no district could confer PJ, D corporation is resident of the district it has the most significant contact with.

d. D has the burden of challenging venue. 

e. Venue is measured from the time the case starts. If it was proper at that time, then it will stay proper throughout the lawsuit.
i. This is true unless the P dismisses a D from the lawsuit to cure a venue problem. If this happens, then suitability of venue is measured at that time instead of at the start of the lawsuit. 

f. §1404(a) transfer of venue: court may transfer venue to another district where it could have been brought initially. A §1404(a) transfer is from a proper venue to another proper venue based on convenience and interests of justice. 

i. The plaintiff’s initial choice is a factor to be considered but it is not dispositive of the issue. It is presumed a good venue unless D can show otherwise. The presumption is a little less strong when the P is foreign. Where the D’s proposed venue is not clearly more convenient, the P’s choice will be respected.

ii. If D’s proposed venue is clearly more convenient, then there is reason to grant the transfer. 

iii. 8 Skyhawke factors to consider: 1-4 are private factors 5-8 are public factors.

1. (1) Relative ease of access to proof for both parties (e.g., where are the relevant documents kept?).

2. (2) The availability of compulsory process to secure the attendance of witnesses.
a. I.e., whether the courts have equal subpoena power over witnesses. 
b. With regard to party-witnesses, fed district courts will usually have equal power. 
c. The analysis comes down to whether non-party witnesses can be compelled. 
3. (3) cost or difficulty of attendance for witnesses. 
a. This factor is only given weight if the difference in distance for the witnesses would be over 100 miles. The larger the difference, the more weight the court will give.
b. If all that would be accomplished by the transfer is a shifting of the inconvenience from one party to another, this factor doesn’t count.
c. Foreign travel is inconvenient no matter what, a couple hours here or there isn’t a big deal. (e.g., korea to CA or korea to Mississippi). 

4. (4) Other practical problems:
a. Anything that makes the trial of a case easy, expeditious and inexpensive.
5. (5) Local interests in resolving the matter. Factors to consider:
a. If the ONLY connection to the venue was that the product was sold there, then there isn’t much local interest.
b. But, if the company has a facility, employees, etc. in the district, then there is some local interest. 
c. If the product was purposefully directed at a venue (like in a brochure) that may be a factor as well.

6. (6) Administrative difficulties:
a. Estimated trial time; how congested is each court?
i. Very speculative how long a trial will really take.
ii. E.g., about 5 months is significant enough to slightly weigh one venue over the other. But, if the other factors as basically neutral, trial time shouldn’t tip the scale unless it’s a huge difference.
b. For international courts (forum non conveniens, see below): how dysfunctional are they?

7. (7) Forum’s familiarity with the governing law.
a. Not usually an issue.

8. (8) Conflict of law problems.
a. Not usually an issue. Facts should be obvious if it is.
b. Choice of law clauses in contracts maybe?

iv. If the court decides to grant a transfer, the state law will travel with the lawsuit. (e.g., lawsuit was originally in state x and was transferred to state y using §1404(a); state x’s law will be used to adjudicate the lawsuit in state y). 
1. This is true unless the court finds PJ to be lacking. In that case, substantive state law will not transfer.

g. §1406(a): if venue or PJ is found to be lacking, the court may, in its discretion, choose to dismiss or transfer the case. If venue is lacking, they will usually choose to transfer.
i. Court will accept all allegations as true and resolve conflicts in favor of the plaintiff. 
ii. If a case is transferred under §1406, the substantive state law that the district court would use to resolve the case will not follow the case. 
iii. Court will still engage in analysis using the 8 factors for §1404(a) transfer. 

h. Forum Non Conveniens: common law doctrine that permits a court to decline the exercise of jx if the suit may be filed in another more convenient court. As a prerequisite, to use the doctrine, there must be an alternate court.

i. Federal Courts: It can be used by federal courts when the more convenient forum is in a foreign country.

ii. State courts: it can be used when a more convenient forum is either in a foreign country or in a different state.

iii. An unfavorable change in the law should not, by itself, disqualify the possibility of dismissal under the doctrine of FNC. It shouldn’t even be given much weight. This is true unless the alternate law would provide no remedy or close to no remedy.
1. Piper: plane crash in Scotland. P brought suit in FL. Court does a private factors analysis of litigants. (1) evidence about the design of the plane was in FL, but every other relevant piece of evidence was in Scotland (e.g., crash site, wreckage, witnesses to damage, etc.). (2) can’t subpoena 3rd party witnesses to US, they are all in Scotland. There was also discussion about some public factors. All in all, the court said the case should be dismissed and be taken up in Scotland, where there was already a lawsuit going.



VII. Subject Matter Jurisdiction: authority over the category of claim in the lawsuit.

a. SMJ must be policed by courts and cannot be waived. 

i. Courts of general jx: courts that can hear all civil matters except specific ones that are excluded. (e.g., LA superior court).

ii. Courts of limited jx: can only hear cases specifically granted to them (e.g., patent cases, etc.).

b. SMJ must be assessed as of the date of the filing, not later.

c. A federal court may only exercise SMJ over a matter if doing so is 
i. (1) authorized by Article III of the Constitution. 
ii. (2) authorized by a statute (§1331 or §1332(a)).

d. Article III §2: the types of cases federal courts are authorized to hear:

i. We are focusing on 2 of the 9 categories of cases federal courts can hear, which account for 80% or so of all federal cases.

ii. (1) Federal Question cases (i.e., cases arising under the constitution, laws, or treaties of the US). 
1. As long as the cause of action includes a tiny federal ingredient (even one that plays no actual role), then Article III is satisfied.

iii. (2) Diversity Cases: a controversy between citizens of different states. 
1. Only minimal diversity is required for Art III.
2. No AIC for Art III.

e.  Federal Question SMJ (§1331): 

i. Article III is satisfied as long as there is a federal ingredient in the cause of action (see above).  

ii. §1331 is the statutory component authorizing federal courts to exercise SMJ over a claim. It is far narrower than Article III even though the language is almost exactly the same.

1. §1331: SMJ is proper if the claim arises “under the constitution, law, or treaties of the US.”

2. Well-Pleaded Complaint Rule: in determining whether the court has federal question SMJ, look at only the P’s claim.

3. Creation Test: If the cause of action was created by a federal law, then §1331 is satisfied. American Well Works: the suit was created by federal patent law and thus could be heard in federal court.

4. Essential Federal Ingredient Test: if a cause of action was not created by federal law (i.e., it was created by state law), then apply this test.

a. General Rule: if the claim, though created by state law, has an essential federal ingredient, then §1331 is satisfied. A claim contains an essential federal ingredient if 4 factors are met (Gunn test). Federal jx over a state law claim will lie if a federal issue is:

i. (1) Necessarily raised. Does the federal ingredient need to be interpreted, judged, or analyzed in order to resolve the case? Is it “essential?”

ii. (2) Actually Disputed. Do the parties disagree about the federal issue?
1. We are only supposed to look at the P’s claim as of the date it was filed when judging SMJ. So, this factor seems a little suspect. 

iii. (3) Substantial. Whether the federal issue is a substantial one to the parties is irrelevant. It must be substantial to the federal system as a whole. Factors to consider:
1. The gov. has an interest in resolving the case to vindicate its own actions.
2. Smith: resolution of the case requires interpreting the constitution or judging the constitutionality of an act of congress.  
3. Deciding the case would be important to the court because it would set federal precedent and allow for a uniform development of law.
4. There is a private right of action for the federal law, even if the P is not suing under the federal law, there is an argument that congress intended for lawsuits regarding the law to be heard in federal courts.

iv. (4) Capable of resolution in the federal court without disrupting the federal-state balance approved by congress.
1. This factor relies on the analysis of factor (3). If an issue isn’t substantial, then allowing a federal court to decide it likely would disturb the federal-state balance.
2. Also look to see if the state courts have any reason to want to adjudicate the case themselves. In Gunn, the claim was a malpractice case, and so the state courts may have a reason to want to hear it themselves – to regulate the lawyers in the state.

b. Case examples:
i. Smith: Smith, a shareholder of a trust company, sued under Missouri law to stop the trust company from investing in farm bonds. He said that a state law allowed the company to purchase stock bonds, but that the law was unconstitutional. Thus, to determine whether smith has the right to stop the farm bond purchases, the court has to first determine whether the law authorizing their purchase is constitutional. Therefore, there was an essential federal ingredient in Smith’s claim. 
  
ii. Gully: A lawsuit that is brought pursuant to a state statute, even one that is authorized by federal law, does not “arise under” federal law for the purposes of SMJ. Every state law can probably be traced back to the constitution or other federal law. The line has to be drawn somewhere. 

5. Declaratory Judgment: the court declares the parties’ rights and obligations without imposing any form of coercive relief (e.g., money damages or injunction).

a. DJ suits can be heard in federal court. However, because either party can file a DJ, the court must try and figure out who would be the P and who would be the D. 

b. Then, they need to look at only the P’s pleading (as is required by SMJ analysis). 

6. Concurrent and Exclusive Jx: state courts may adjudicate cases arising under federal law unless they are the specially excepted ones (e.g., patent law cases, bankruptcy cases, etc.). 
a. State courts cannot refuse to hear a case purely because it is federal in nature.

f. Diversity Jx (§1332(a)-(c)):

i. Article III §2 is met if the case is a diversity suit. A diversity suit is
1. (1) a controversy between citizens of different states. 
2. (2) a controversy between a citizen of a state and a citizen/subject of a foreign country. 
a. Only minimal diversity is required. That is, as long as one defendant is different from one plaintiff, then Article III is met. 
b. There is no amount in controversy requirement for Article III.

ii. §1332(a)(1): Federal courts have SMJ over cases by individuals where the amount in controversy is above 75k and:

1. (1) the suit is between citizens of different states.
2. (2) suit is between citizens of a state and citizens/subjects of a foreign state.
3. (3) a mix of (1) and (2).

iii. §1332 (unlike Article III) requires complete diversity. Rule: No plaintiff is a citizen of the same state as any defendant. 

1. §1369(c)(1): There is an exception to the complete diversity rule for certain types of civil actions, like plane crashes, where it would be difficult to have complete diversity. 

iv. Determining citizenship: where the parties were domiciled at the time the lawsuit was filed.

1. Where one is domiciled depends on where one is present and intends to stay. 

v. “Bank One” factors for determining a person’s intentions regarding domicile:
1. Where a person votes. This is one of the heaviest factors.
2. Where a person pays taxes. This is also heavy.
3. Where a person has real and personal property.
4. Where a person has their driver’s license or other licenses.
5. Where a person has bank accounts.
6. Where a person has a job or owns a business.
7. Where a person attends church.
8. Where a person has club memberships.

vi. Not every “Bank One” factor needs to be checked off. Around 4 is probably enough to show intention to be domiciled in a certain location.

vii. There is a presumption of continuing domicile that applies whenever a person relocates. In order to defeat the presumption, the person must show (1) residence in a new state, and (2) an intention to stay there indefinitely.

viii. A US citizen who is domiciled abroad cannot sue or be sued in federal court based on diversity. They are not a citizen of a different US state because they are domiciled abroad. Likewise, they are not a citizen/subject of a foreign state since they are US citizens. Thus, they can’t be sued in federal court based on diversity.

ix. Even if diversity is met under §1332(a), a federal court cannot have SMJ over certain subjects (e.g., divorce, alimony, child custody proceeding, and probate proceedings).

x. §1359 Collusive Transfer: when a claim is transferred from one party to another to artificially create diversity citizenship, the federal court will not have SMJ. Similarly, transfers that defeat diversity citizenship are also frowned upon. Factors to consider:
1.  Did the assignee lack a prior interest in the claim or litigation?
2. Whether the assignment is between closely affiliated business entities.
3. Whether the assignment was partial rather than complete.
4. Whether the assignor actually still controls the litigation.
5. Whether there is evidence of motive to cheat the system.

xi. §1332(c)(1): Citizenship of Corps. Artificial entitles are citizens of:

1. (1) the state where they are incorporated.

2. (2) the state where they have their principal place of business (HQ).
a. This is where a corporation’s officers direct, control, and coordinate the corporation’s activities (i.e., the corporation’s “nerve center”).

3. Compete diversity with corporations: the P cannot be a citizen of the state that the corporation was incorporated in or the state that is its principal place of business (if different).

xii. §1332(c)(1) applies only to corporations. Organizations/associations that are not incorporated are citizens of every state & foreign state of which any member is a citizen.

xiii. §1332(a): Amount in Controversy. The amount must exceed $75,000, exclusive of interest and costs.

1. Any disputes about the amount in controversy will be settled by looking at the complaint at the time it was filed. 

2. The amount alleged by the P will be accepted as being the true amount in controversy if it is made in “good faith” as of the date of filing. 

a. Good faith: subjective (what the plaintiff actually believed) + objective components (what a reasonable person would have known).

i. Legal certainty test: if it is legally certain that the P can’t recover the jx minimum, then it usually follows the P didn’t plead the amount in controversy in good faith.

1. E.g., P sues hotel for loss of jewelry (100k). Hotel rental agreement clearly states that the most the P can recover is 2k. It is legally certain the P can’t recover the minimum.

ii. Coventry subsequent events/revelations that establish the P’s lack of good faith when stating the amount in controversy will defeat SMJ. Here, P said amount in controversy was 80k. Later on, subsequent events revealed that real amount in controversy was 10k, not enough to meet the standard. The events were not based on an error the P made or in any way the P’s fault. So, court said P’s good-faith did not come into question. Therefore, the court could retain SMJ. 

b. Even an honest mistake on the P’s end may lead to the court to say the P did not state the AIC in good-faith.

c. Attorneys’ fees: usually can’t be added to the amount in controversy to reach the minimum. 
i. There is an exception when either a contract or a statute allows a successful litigant to recover attorney’s fees from the other party. In these contractual or statutory situations, attorneys’ fees may be added to the AIC total. 

d. Don’t overstate the amount in controversy. If a case is dismissed for failing to meet the AIC requirement, it might cause the SOL to run. Also, attorneys could be sanctioned for doing this.

e. Aggregation of claims to meet the AIC:

i. Occurs when we must add up multiple claims to meet the AIC standard.

ii. If one P vs. one D, then the P can aggregate all of his claims no matter how unrelated they are. If the total is over 75k, then AIC requirement is met.

iii. If more than one P, then the Ps must each independently satisfy the AIC requirement as to the D. 

iv. If one P suing multiple Ds, the P must satisfy the AIC requirement as to each D separately. You can’t aggregate the Ps claims together.

v. Exception: claims may be aggregated if by or against people if:
1. The P is suing multiple defendants who can be held “jointly liable.”
2. Multiple Ps, who all have a “common or undivided interest/single right or title,” against one D.

f. Computing AIC for Declaratory relief or injunctive relief:

i. Three approaches:

1. Plaintiff-viewpoint rule: the AIC is the value or benefit to the plaintiff of the relief sought.

2. Either-viewpoint rule (Majority view): the AIC is the monetary result that would be produced by the declaratory/injunctive relief to either party.

3. Depends-viewpoint: depends on who invoking federal jx (i.e., P if suit is currently being initiated or D if suit is being removed from state to federal court.

VIII. Supplemental Jx (1367(a)-(c)): a federal court may sometimes adjudicate claims that don’t fall within the court’s federal question or diversity jx (i.e., that don’t have an independent basis of SMJ). 

a. Pendent Jx: allows for federal courts to take jx over claims by the original plaintiff for which there was no independent basis of SMJ.

b. Ancillary Jx: allow for federal courts to take jx over claim by a person other than the original plaintiff (again for which there was no independent basis of SMJ).

c. Original jx:  claims that the courts have SMJ over (federal question and diversity).

d. Pendent and Ancillary jx are now called Supplemental jx. Supplemental jx is a two-step inquiry: 
i. (1) does the court have the power to hear the claim (Gibbs, Kroger, §1367(a)-(b)).
ii. (2) Should the court hear the claim? (discretionary (see 1367(c)).

e. Gibbs: Federal Question supplemental jx. Federal courts have the power to hear a state claim even if the parties are not diverse. Supplemental jx may be established in such a case if the state claim piggy-backs off of a federal claim and both claims could be considered “one constitutional case.”  This means three things:

i. (1) the federal claim is sufficiently substantial (it is the body of the claim, not just an “appendage.”

ii. (2) the state and federal claims derived from a common nucleus of operative facts (loose v tight).

iii. (3) one would expect the claims to be heard together (common-sense).
1. Forget about the state/federal nature of each claim for a moment. Just look at the content of the claims and ask, “does it make sense to hear these together?”

f. Diversity supplemental jx. Supplemental jx is more limited in diversity cases than in federal question cases. Both examples below are not allowed.

i. E.g., if the plaintiff were to sue 2 Ds, only one of whom was diverse from him, supplemental jx could not be invoked to establish jx over the claim asserted against the non-diverse D.

ii. E.g., (1) P sues a diverse D, anticipating that the D will implead a third-party that is not diverse from him. (2) the D does actually implead the 3rd party. (3) the P responds by filing a claim against the 3rd party. 
  
g. [bookmark: _Hlk58868216]Kroger: Before the Kroger holding, the complete diversity rule did not apply to 3rd parties that were brought into the lawsuit by joinder rules. Only the P and D had to be diverse. Kroger rule: Federal courts cannot exercise supplemental jx under circumstances that create the potential for evading the complete diversity principle

h. Instance where courts found no evasion: 

i. Same facts as Kroger except, before Kroger filed a claim against Owen, Owen filed one against her. She then responds with a counter-claim. No evasion here because Kroger probably didn’t plan the whole thing to avoid the complete diversity rule. 

i. The power to hear a nonfederal claim under supplemental jx need not actually be exercised. It is within the discretion of the court.

i. If federal claims are dismissed before trial (so long as it seems fair and efficient), the state claims may be dismissed as well.

ii. Similarly, if the state claims substantially predominate, the court may dismiss them without prejudice (predominate in terms of proof, the scope of issues raised, or comprehensiveness of the remedy sought).

iii. If hearing the claims together risks jury confusion (because multiple legal theories may have to be presented), the court could dismiss the state claims.

iv. Consider how much of the case has already been litigated.

j. §1367(a): Incorporates Gibbs’ by saying supplemental jx extends only to claims that share a common nucleus of operative facts with the federal claim.
1. Close factual relation may be required.
2. Loose factual relation may be fine.

k. §1367(b): incorporates the evasion rule in Kroger.

l. §1367(c): lists 4 grounds for the court to exercise discretion and dismiss even though it has the power to hear the non-federal claims.

i. (1) the claim raises a novel or complex issue of state law.

ii. (2) the state claim substantially predominates over the other claims. 

iii. (3) District court has dismissed all claims over which it had original jx.

iv. (4) exceptional circumstances.
1. Courts disagree about what (4) means. 2 main views:
a. Incorporates the reason given above in Gibbs (e.g., jury confusion, efficiency, etc.)
b. Does not incorporate Gibbs. These courts take a stricter reading, there really need to be “exceptional circumstances.”

m. §1367(d): SOL is tolled for claims that were filed using §1367(a). It is tolled for the period of the lawsuit and until 30 days after. 
i. Allows the parties to refile dismissed claims in state court.  


IX. Removal: P initiates a case in state court, but D wants to remove it to federal court.
a. Overrides P’s initial choice of forum.
b.  §1441(a): Removal in General. allows D to remove the case to federal court if it could have been filed there originally(SMJ).

i. Must be removed to federal district court embracing the place in which the suit was brought (e.g., LA superior court – central district of CA).

c. §1441(b): Removal based on diversity citizenship. 

i. §1441(b)(2): If a D is a citizen of the forum state, the case simply cannot be removed to that federal court, even if complete diversity is satisfied.

ii. §1441(b)(1): Section (b)(2) above is ignored if the D is being sued as a John Doe.
 
d. §1441(c): can be invoked if:

i. (1)  §1441(a) wasn’t satisfied.  

ii. (2) there is a federal Q claim in the lawsuit.

iii. (3) there is at least one other claim that the federal court doesn’t have original jx over (not fed Q, not diversity, and no supp jx). 

iv. In such a case, the whole suit may be removed to federal court. The state claim must be severed from the federal claim and remanded to state court.

e. §1446: Procedure for Removal.

i. §1446(a): D must file a notice of removal at the district court.

ii. §1446(b): The notice must be filed within 30 days of receipt of P’s complaint.
1. If removal is based on §1441(a) (as opposed to §1441(c)), then all Ds must join in or consent to the removal.

iii. 1446(c): special concerns for diversity removals.  

1. 1446(c)(1): D cannot remove diversity suit if it has been over a year since the filing of the suit (unless P acted in bad-faith and tried to stop removal).

2. 1446(c)(2): the removing party may rely on the P’s amount in controversy OR they may make an independent assessment. If the D makes an independent assessment, he must prove it by the preponderance of the evidence. 

iv. 1446(d): requires the removing party to provide prompt written notice of the remove to all adverse parties and to file a copy of the notice with the clerk at the state court. 

v. 1447(a) and (b): authorize the district court to take control over the removed case.
1. (c) allows P to try for remand by pointing to procedural defects (e.g., lack of consent if 1441(a) was used, no SMJ, etc.) within 30 days. 
2. (d) if remanded, the remand is non-reviewable unless the remand was discretionary (based on discretion in SMJ analysis).  
X. Joinder: joining claims and joining parties. What is the scope of the lawsuit? 

a. Joinder of Claims (Rule 18).
i. “A party asserting a claim, counterclaim, crossclaim, or third-party claim may join…as many claims as it has against an opposing party.”
ii. Very liberal rule, any party can assert as many claims as it has. However, we need a basis for SMJ for each claim that is asserted. 
iii. 2-step analysis:
1. Is there a rule allowing for joinder? Yes, rule 18.
2. Is there SMJ over the new claim? Also, is venue proper? 

b. Joinder of Claim - Counterclaim (13(a) and 13(b)): a claim against an opposing party.
i. Rule 13(a)(1)-(2): there are counterclaims that are COMPULSORY (i.e., they must be asserted). One MUST assert a counterclaim they have at the time of service if: 

1. (a)(1)(A): The claim arises out of the same transaction or occurrence (T/O). Note that if a claim satisfies the T/O test, it automatically satisfies the supplemental jurisdiction test as well. 
a. Consider whether both claims utilize the same evidence. 
b. Are the essential facts of both claims logically connected?
c. Will it be efficient to try both cases together?

AND

2. (a)(1)(B): Asserting the claim does not require adding another party over whom the court cannot acquire jurisdiction. 

3. (a)(2): Exceptions:
a. (a)(2)(A): don’t need to file the claim if it’s already the subject of a pending action.
b. Don’t need to file the claim if it hasn’t yet matured at the time of the lawsuit. 


ii. Jerris Leonard: lawyer represented some company. Company lost the lawsuit and didn’t pay the lawyer. Lawyer sued company for nonpayment (i.e., BoC). Company defaulted. One year later, company sued lawyer for malpractice. Court said the malpractice claim was barred because it was a compulsory counterclaim in the lawyer’s BoC suit. Thus, because it wasn’t asserted at that time, it is now barred. 
1. Malpractice claim was a compulsory counterclaim because it arose from the same T/O as the lawyer’s BoC claim. The two claims were a logically related – the malpractice claim was a defense to the BoC claim.   

iii. Timmermann’s: a party is not required to join additional parties in order to bring a compulsory counterclaim against them under rule 13. Rule 13 only deals with the existing parties to the case.

iv. 13(b): permissive counterclaims. If the claim isn’t compulsory pursuant to 13(a), then you have the option to file a “permissive” claim if you wish. If claim is a compulsory counterclaim and it wasn’t asserted, the party will waive the right to assert it in the future.

v. Must assess SMJ of each claim new claim.

vi. JX Split: Most courts say that supplemental jurisdiction can’t be established over permissive counterclaims. They must have either diversity or FQ jurisdiction in order for the court to hear them. 
1. Other courts say supplemental jx can be established over permissive counterclaims but usually use there discretion to dismiss them for policy reasons (i.e., not muddling up the case at hand, avoid choice-of-law issues, and comity). 


vii. Hart: P, borrower, is suing lender under federal debt collection laws (i.e., violation of fair debt collection practices). Lender asserts counterclaim for BoC (since P defaulted). BoC is a state claim. And parties are not diverse. 
So, unless the claim is compulsory, the court will not have SMJ over it (since court can only have Supplemental JX over compulsory counterclaims). But claim was not compulsory, it failed the T/O test. Each claim is governed by different legal/factual issues. BoC is state law claim. BoC has to do with defaulting under the contract. Fair practices claim is federal law. It has to do with how the debt was collected. These are too different for the BoC claim to be compulsory. So, it must be permissive. And, again, because it is permissive, there is no diversity, and it’s a state claim, the court cannot exercise supplemental jx over it. 
 
c. Joinder of Claim - Crossclaim (Rule 13g): a claim against a co-party. T/O test.
i. Rule: Co-parties become opposing parties within the meaning of Rule 13(a) after one such party pleads an initial cross-claim against the other.  This is true unless the claim pleaded was insubstantial (i.e., if it was for indemnity of contribution). 
1. JX Split: some courts don’t add the extra qualification about the claim being insubstantial. 

ii. If co-parties become opposing parties, then they must file all compulsory counterclaims against one another or else risk losing them. 

iii. If a claim starts with the letter “C,” it is always a claim between existing parties (e.g., crossclaim or counterclaim). 

iv. If a claim starts with the letter “I”, it is joining someone new. 

d. Joinder of Party - Rule 13(h) – Joinder of new party by defendant.

i. A defendant who has filed a counterclaim or a crossclaim under rule 13 may be able to join a new party to the lawsuit under Rule 19 or 20. 

ii. Schoot:  TP sues IRS for collecting taxes from him when, he argues, it should’ve collected the taxes from his former employer. IRS counterclaims for the balance owed. Because IRS counterclaimed, it was also able to join vice president of TPs former employer to that counterclaim under Rule 20. Vice president says court doesn’t have PJ. He also says he was improperly joined. Court says no. They have PJ because he is a resident. Also, joinder was proper because it arose from the same T/O and there was a question of law/fact common to both claims. 

iii. Quantum: Claims by TPP are not treated as claims by plaintiffs for the purposes of applying §1367(b). Also, again, courts cannot exercise supplemental jx over permissive counterclaims; the counterclaims must be compulsory. 

e. Joinder of Party - Rule 20: Permissive Joinder of Parties:

i. A person can join the lawsuit as a plaintiff if: 
1.  They assert any right to relief jointly or severally, or, in the alternative, the claim they are asserting arose out of the same T/O. AND,
2. Any question of law or fact common to all plaintiffs will arise in the action.

ii. A person can join the lawsuit as a defendant if the same requirements are met. 

iii. Even if Rule 20 allows joinder, we must check for SMJ. 

iv.  Exxon: §1367(a) is satisfied if Rule 20 requirements are met. But, if the case is based in diversity, we must move on §1367(b). §1367(b) only disallows supplemental jx in very specific scenarios. AIC does not need to be met when none of the scenarios described in §1367(b) apply. 

v. Anomaly: If the lawsuit is multiple Ps v 1 D, AIC is not relevant. However, if the lawsuit is multiple Ps v multiple Ds, the AIC may be potentially relevant. More specifically, if the Ps would be asserting claims on multiple defendants that were joined under rule 20, then §1367(b) would apply, thus disallowing supplemental jx.

f. Joinder of Party - Rule 19: Required Party (Compulsory Joinder). 
i. Step 1: Is the absentee a required party? Yes, if:
1. Without A, the court cannot afford complete relief to the parties. Focused on efficiency.
a. Mere possibility of future lawsuits if party isn’t added is not enough. 
b. Any relief between the existing parties would be hollow or meaningless without the absentee’s presence in the lawsuit. 
2. A’s (i.e., the potential necessary person’s) interest may be harmed, in a practical way, if she is not joined.
3. An existing party may be subject to substantial risk of inconsistent or multiple obligations if  A is not brought in.

4. Synthes: Surgical implant injured the plaintiff. He sued Synthes. Court said hospital/doctor had to be joined as well. Plaintiff didn’t want to join them (maybe because no PJ?). Trial court dismissed the case saying the doc/hospital were indispensable parties. Plaintiff appealed. Appeals court says none of the 3 tests above were met with regard to the hospital/doc. So, they were permissive parties, not required parties. Court could still afford complete relief between Synthes and plaintiff. The doc/hospital didn’t have an interest that would be harmed from not being joined. And, the none of the existing parties did not either. The general rule is: it is not necessary for all joint tortfeasors to be named as Ds in a single lawsuit. Joint/several liability tortfeasors are not automatically required parties. They must still meet one of the requirements above.

ii. Step 2: Is joinder of A feasible? Yes, if:
1. There is PJ.
2. Joinder of the required party doesn’t mess up the court’s SMJ. 
3. Possibly venue if party raises it as an issue. 

iii. Step 3: If joinder of required party is not feasible? Court must:
1. Continue on without A (if it would be fair) or dismiss.
a. Factors: 
i. Will required party’s absence prejudice that person or existing parties? 
ii. If so, can that prejudice be lessened?
iii. Would a judgement be adequate without the person?
iv. Does the plaintiff have an adequate remedy if the action were to be dismissed?
v. Is the missing party adequately represented?


g. Joinder of Party - Impleader (Rule 14): when the Defendant brings someone new (third-party defendant) into the lawsuit. The D becomes the third-party plaintiff with respect to the TPD. 

i. Rule 14 allows for Indemnity or contribution claims. However, if a TPP asserts a claim under Rule 14, they can then assert additional claims against the TPD under Rule 18. 

ii. Once a P has had a claim brought against it, it can invoke Rule 14 and implead a new party for indemnity/contribution as well. However, when plaintiff invokes Rule 14, SMJ cannot be based on supplemental jx (if the independent basis of jx on the anchor claim is diversity) due to the requirements of 1367(b). 

iii. The decision to allow impleader is in the discretion of the court. Court must consider 4 factors: (1) prejudice to the original plaintiff; (2) complication of the issues at trial; (3) likelihood of trial delay; and, (4) the timeliness of the motion to implead. 

iv. 14(a)(3) once TPD is in the lawsuit, P can assert claims against TPD if they arise from the same T/O.

v. 14(a)(2)(B): once TPD is in the lawsuit, the TPD may assert claims against the P, TPP, other TPDs, etc. TPD must assert any compulsory crossclaims against the TPP. All the other claims are permissive. 

h. Joinder of Party - Intervention (Rule 24): When a person outside the lawsuit wants to intervene as either a plaintiff or defendant (even if the original plaintiff doesn’t want them to intervene). 

i. Intervention by Right (24(a)): person has a right to intervene if:

1.  their interest may be harmed if they are not joined (unless existing parties adequately represent your interests); or, 
a. 4 elements: 
i. (1) timely; 
1. Very contextual. Court should allow intervention where no one would be hurt and greater justice could be attained. 
ii. (2) interest in property of transaction that is subject of the lawsuit that is direct, substantial, and legally protectable; 
1. Usually met – most court’s take an expansive view. 
iii. (3) an impairment of that interest without intervention; and, 
1. Some courts say that an adverse judgement may be enough to show impairment because of the principle of stare decisis. 
iv. (4) movant’s interest is not adequately represented by the current parties. 
1. Do they have the same goal? If so, then there is a presumption of adequacy. There must be a showing of collusion, nonfeasance, adversity of interest, or incompetence to show inadequacy. 

b. Great Atlantic: Supermarket brings lawsuit against town regarding “superstore law,” which bans large stores in the area. Environmental group wants to intervene on behalf of town in lawsuit. Motion was timely when filed 6 months after the time the complaint was filed. Env. Group had interest in the law because it lobbied for its passage. This interest would be impaired if the law was struck down. Adequate representation is presumed when both parties have the same goal. It is on the would-be-intervenor to show they are not adequately represented. Here, the env. Group says they will more vigorously argue the environmental benefits of the law than the town will. Court says no because their briefs are identical. Moreover, differences in trial strategy (e.g., whether to appeal, whether to settle, etc.) are not enough to show inadequate representation. Thus, the environmental group did not have a right to intervene. 

2. they are given an unconditional right to intervene by statute (e.g., US may intervene in claims involving constitutionality). 

ii. Permissive intervention (24(b)): a party may intervene if:
1.  their claim or defense and the pending case have one common question. It is totally within the discretion of the court to allow permissive intervention; or,  
2. they are given a conditional right to intervene by statute.
a. Great Atlantic: Environmental group also wasn’t allowed permissive intervention. This matter is fully left to the court. The principal question is whether the intervention will unduly delay or prejudice the adjudication of the original lawsuit. Other relevant factors: (1) nature and extent of the intervenor’s interests; (2) whether intervenor is adequately represented; (3) whether intervenor will significantly contribute to the full development of the underlying factual issues; and, (4) whether the intervenor will inject collateral issues into the existing action. Here, upon reading the group’s affidavits and memos, it becomes clear they want to talk about commercial development in general, not just the superstore law… So, court denies intervention.

iii. Supplemental JX over Intervention Claim.
1. General Rule: Intervention destroys diversity if the intervening party is indispensable. 
2. Mattel: Toy company suing former employee for BoC and other torts relating to the creation of the “Bratz” toy line. Mattel is DE/CA, employee is MI, intervenor MGA is CA and court is CA = Diversity case. MGA was not an indispensable party. When MGA joined as a defendant, it did not offend §1332. This is true even though the P was CA and MGA was CA. The reasoning is that §1332 makes an exception for non-indispensable parties. So, §1332 was not offended, which, in turn, means that §1367(b) was not offended by MGA’s intervention.  

iv. Courts can allow intervention but place restrictions/conditions on the intervenor’s participation in the suit. 

v. Again, always check for SMJ.

i. Joinder of Parties - Interpleader (Rule 22 and §1335): arises when 2 or more people have a claim to the same property. Interpleader only comes into play when the stakeholder (i.e., the person holding the property, like an insurance company) is faced with multiple claims involving a single obligation. 

i. Two avenues for using the interpleader joinder device, Rule 22 or §1335. This chart summarizes the requirements under each avenue:

	
	Statutory Interpleader §1335
	Rule Interpleader Rule 22

	SMJ
	§1335 - 2 requirements:

minimal diversity (i.e., horizontal diversity, at least 2 claimants are diverse from one another). 

And, 

Stake is worth at least $500.

	Normal rules: complete diversity and AIC of 75k.

	Venue
	§1397 – district in which any claimant resides.
	Normal rules: e.g., §1391

	PJ
	§2361 – in any district.
	Normal rules.

	Deposit of Stake with Court
	§1335 – must deposit stake with court.
	Optional

	Enjoining Other Proceedings
	Can enjoin.

§2283 generally forbids federal courts from enjoining state court proceedings. There are 3 exceptions: (1) as expressly authorized by congress, (2) where necessary in aid of its jx, and (3) where necessary to protect or effectuate its judgements. 

In §1335, Congress expressly allows enjoining of state court proceedings in Statutory Interpleader cases. 
	Can enjoin but must meet 3 requirements. The party seeking injunction must show: (1) irreparable harm if the injunction is not granted; (2) either likelihood of success on the merits or a sufficiently serious questions going to the merits to make them fair ground for litigation, and (3) a balance of hardships tipping clearly in favor of the party requesting relief.  




XI. Eerie Doctrine.
a. An Eerie problem comes up only when: (1) we are in federal court, (2) in a diversity suit, and (3) a particular issue comes up, namely, whether the federal court must apply state law, or can she ignore state law and apply the normal federal rules?

b. General Rule: A federal court must apply federal procedural law and the same substantive state law that the courts of the state in which it sits would apply. 
i. Eerie: Negligence claim. If court applies state law, D will win the case. If court applies federal law, he will lose and be liable for the injury. Supreme court says that federal courts must apply state substantive law (including state court decisions). Before Eerie, federal courts hearing a diversity case were only required to apply substantive state statutes, etc., not state court holdings. This created 2 sets of laws, both with fine distinctions that led to different results depending on if a case was in state v. federal court. SC didn’t like that, so it passed this major decision.

c. Main question: what happens when a federal procedural law (e.g., statute of limitations) conflicts with a state substantive law? Which trumps the other? This depends on whether the conflicting federal procedure derives from:
i. A federal Statute;
ii. A federal rule of civil procedure (FCRP); or, 
iii. A federal judge-made law.

d. Supremacy Clause: “The constitution, and the Laws of the US which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the US, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby…”

e. Three Track Analysis: the 3 track analysis is based on the Supremacy Clause. 
i. Track 1 – Federal Statutes;
ii. Track 2 – FRCP; and, 
iii. Track 3 – Judge-made rules.

f. First step (regardless of track): Is there a Conflict?
i. Determine whether any perceived conflict between the federal law and the state law is real.
ii. Determination of whether the conflict is real is a 3-step process.
1. Identify the potential conflict;
2. Identify the issue to be resolved; and, 
3. Determine whether the federal standard is sufficiently broad to control the resolution of the issue.
iii. If there is a real conflict, we move on to the next step and ask whether the federal law is valid.

iv. If there is no real conflict (i.e., the federal law is not sufficiently broad to control the issue), then state law controls. 

g. Second Step: Is the Federal Law Valid? If yes, then under the Supremacy Clause, the federal law must win.

i. Track 1 - Statutes: the constitution vests congress with broad power to create federal procedural law. Any exercise of that authority will be upheld as valid as long as the enacted statute is “rationally classifiable” as procedural. This is a very low threshold. No ostensibly procedural federal statute has ever failed this test. 
1. The test: ask how the statute operates within the federal procedural system. What does it do? If it seems like it does something procedural, then it passes the test. E.g., §1404(a) allows transfer of a case. It creates a procedural system to assess the efficiency or convenience of other venues. 

2. Stewart: BoC case. Contract had a forum-selection clause that said venue will be NY federal court. Lawsuit was filed in AL federal court. If AL law applied, then the case would likely remain in AL court despite the forum-selection clause. If federal law applied, then controlling law would be §1404, where a forum selection clause is a factor in the decision to transfer. Step 1: there does seem to be a conflict since §1404 is broad enough to control the issue.  “This is not a case in which state federal rules can “exist side by side…each controlling its own intended sphere of coverage without conflict.” Step 2: is §1404 a valid exercise of power? It just needs to be “rationally classifiable” as procedural. §1404 is rationally classifiable as procedural since it provides courts with a way to transfer a case to a different venue for efficiency reasons. 

ii. Track 2 - FCRP: The rules Enabling Act (REA) delegated to the Supreme court the authority to prescribe rules of practice and procedure for cases in inferior federal courts. FCRP are these rules. Thus, there is a presumption of validity for federal rules. However, the REA provides that “such rules shall not abridge, enlarge, or modify any substantive right.” 
1. The test: 2-steps.
a. Step 2: Same test as Track 1 – the “rationally classifiable” test.
i. No formal rule has ever failed this test (same as above). 
b. Step 3: the federal rule does not abridge, enlarge, or modify any substantive right. 
i. Substantive rights: being free from bodily injury, the right to enforce contractual obligations, etc. 
ii. Abridging, Enlarging, or Modifying: has the federal rule altered the right in some substantial way?
1. Changed any of the elements of the claim;
2. Altered any of the claim’s remedies;
3. Changed time limitations;
4. Or otherwise substantially altered the nature of enforceability of the claim.

5. Note: SC has never found a procedural rule to have violated this principle. 

2. Hanna Part 1: personal injury case (car accident). Case was filed in MA federal court. MA had a state law that required an executor of an estate must be personally served by hand. FCRP 4(d) says you can leave the papers at their abode. Step 1: conflict? Yes, there’s a conflict because 4(d) clearly allows for non-personal service in federal court while the MA state law requires personal service. The issue is whether 4(d)’s method could be used to serve the executor. Step 2: It is rationally classifiable as a procedural rule because it simply prescribes a method by which the court can notify the defendant of the lawsuit. Step 3: It also doesn’t abridge, modify or extend. It doesn’t seem to add any elements to the claim for personal injury. The plaintiff must show the elements of negligence or an intentional tort regardless of how he notified the defendant of the lawsuit. Also, applying 4(d) does not alter the remedy, which will be damages. It also does not extend the time limit to bring the lawsuit. Thus, 4(d) should control. 

iii. Track 3 – Judge-made procedural law: Article III federal judiciary has an implicit power to create/enforce procedural standards that fill the gaps in or complement constitutional, statutory, or rule-based procedural law. 
1. The test: 2 steps (again):
a. Step 1: Same test as Track 1 – the “rationally classifiable” test.
b. Step 2: Determine whether the law functions substantively in that it significantly alters the underlying substantive rights at issue in the case. 
i. Much like the “abridge, enlarge, or modify” standard in track 2. 
ii. We are basically asking whether the law sufficiently crosses the line between procedure and substance.
iii. Refined Outcome Determinative Test: View the case from a pre-filing point in time when the plaintiff is choosing between federal/state court. The question is, will the plaintiff choose the federal court to gain a distinct, substantive advantage that would not be available in state court? 

2. Guaranty: doctrine of laches case about a breach of duty by a trust administrator. If state law applied, the claim would be barred by the SoLs. If federal law applied, the judges could apply the doctrine of laches, which worked to extend the SoLs. If an ostensibly procedural rule operates in a substantive fashion, it will be treated as substantive law for purpose of Eerie. Here, the doctrine of laches operated substantively; it revived a claim that was no longer available under state law. 
a. Outcome-determinative test: the outcome of the litigation should be substantially the same, so far as legal rules determine the outcome of a litigation, it would be if tried in a state court. This was refined in Hanna Part 2 (below). 

3. Hanna Part 2: the respondent argued that the outcome-determinative test required the court apply state law and thus dismiss the case for invalid service of process. Court clarified that the outcome determinative test was never meant to be so broad. It said that Eerie problems should be tackled with an eye to the twin aims of Eerie rule: discouragement of forum-shopping and avoidance of inequitable administration of the law. 
a. Refined Outcome-determinative test: if application of the judge-made rule would be outcome determinative at the forum-shopping stage, then state law must be followed unless federal policy trumps the application of the law. 

4. Gasperini: Photographer agreed to provide transparencies depicting war zones, etc. to a center for humanity for a fee. Upon completion, the center was supposed to return them, but they lost them. After trial, jury awarded photographer $450,000 ($1,500 each picture). Center thought that was way too much in damages, should be closer to $100,000. NY law says that courts can re-examine jury verdicts for excessiveness if they “materially deviate” from the norm. Federal law says that courts can re-examine jury verdicts for excessiveness if they “shock the conscious.”  If the state standard is used, there is a better chance of overturning the verdict; it “tightens the range of tolerable rewards.”  Court asks: would application of the NY law have so important an effect upon the fortunes of one or both of the litigants that failure to apply it would unfairly discriminate against citizens of the forum state, or be likely to cause a plaintiff to choose the federal court? It does seem to implicate those twin aims. The federal rule allows for a (potentially) much larger recovery than would be tolerated in state court.  So, plaintiffs might be tempted to forum shop. 

XII. Summary Judgement – FCRP 56:

a. The mission of the summary judgement (MSJ) is to assess the proof and see whether there is a genuine need for trial. If, after reviewing affidavits, depositions, interrogatories, admissions, and any other material, the court concluded that a reasonable jury could find for either party, MSJ will be denied. 
i. Policy: sending these kinds of cases to trial would be costly and pointless. 

b. Burden of Production: the party moving for summary judgement has the initial burden of identifying evidence that, if not contradicted, would compel a reasonable fact-finder to rule in his favor. If the moving party successfully carries the burden of production, it shifts to the non-moving party to identify evidence that would allow a reasonable fact-finder to find in her favor. If the non-moving party cannot carry her burden, the MSJ is granted. If she can carry her burden, the MSJ is denied. 

c. Burden of Persuasion: if a party has the burden of persuasion on a claim/defense at trial, and she moves for a MSJ on that claim/defense, then she must show sufficient proof of each element on the claim/defense such that a reasonable fact-finder would rule in her favor. 

d. Definitions:
i. Evidence – facts we use to prove or disprove an allegation.
ii. Allegation – assertion of facts.
iii. Discovery – formal process by which parties gather and exchange evidence.
iv. Summary judgement – challenging the evidentiary sufficiency of the other side’s claims. “You can’t prove your claim/defense based on the evidence.” 
v. Facts – the findings made by a court/jury based on the evidence. 
vi. Moving party – the party who filed the motion for summary judgement.
vii. Non-moving party – the party against whom summary judgement is filed. 
viii. Burden of persuasion – the party that has the burden of establishing the elements of the claim.
ix. Material fact – fact that is relevant to the resolution of the dispute.
x. Genuine dispute – a dispute where reasonable minds could differ.

e. Rule 56 – MSJ: Moving party must identify claim/defense that they want to move for summary judgement on. If they can show that there is no genuine dispute as to any material fact and that they are entitled to judgement as a matter of law, MSJ will be granted. 
i. Parties have until 30 days after the close of discovery to file a MSJ. 
ii. Parties must cite factual materials from the record, such as depositions, documents, affidavits, declarations, stipulations, admissions, interrogatory answers, etc. 
iii. Or, they can show that their opponent’s evidence does not establish a genuine dispute or is not admissible. 

f. Liberty Lobby: reporter published 3 articles about a pretty shitty person, saying he was racist, a neo-Nazi-, anti-Semitic, and Fascist. Shitty dude sued for libel. Reporter filed MSJ saying that the shit dude had to prove his case by “clear and convincing” evidence (because he was a public figure) and show malice. Reporter filed evidence of his sources and said he truly believes what he wrote in the article was factual and correct. So, shit dude couldn’t prove his case (reporter did not have burden of persuasion at trial on the claim, so he just had to show one element was missing – the malice shown by clear and convincing evidence). 
i. Rule: in deciding on MSJs, the court should consider the evidentiary standard of proof that would apply at trial.  
1. Burdens of Proof:
a. Preponderance of the evidence – more likely than not.
b. Beyond a reasonable doubt – the D committed the crime to a moral certainty.
c. Clear and convincing – in between the two above. 

ii. A person with the burden of persuasion must sufficiently show all the elements of his claim/defense.
iii. A person without the burden of persuasion has 2 options:
1. Offer evidence negating an element of the opposing party’s claim or defense. Or, 
2. Show that the opposing party has insufficient evidence to prove one element of her claim/defense. 
a. Celotex: asbestos case. Asbestos company said that the plaintiff didn’t have evidence to show that their asbestos caused her husband’s death (i.e., there was no casual connection). They filed an MSJ. The motion was denied because they did not cite any evidence to support their argument, they simply pointed out that evidence was lacking on the other side. SC said no, they don’t need to cite affirmative evidence.  Rule 56(c)(1)(B) says that a party can show that materials cited do not establish the absence or presence of a material fact. This is what the asbestos company did.
i. Rule: A party without the burden of persuasion at trial making a MSJ does not necessarily need to provide affirmative evidence to support its motion. Instead, they can point to the opposing party’s lack of evidence on one element required to prove their claim. 

g. Sua Sponte FCRP 56(f): Courts can enter summary judgements sua sponte (i.e., on their own initiative) as long as the losing party was on notice that she had to come forward with all of her evidence before the court dropped the axe. A sua sponte MSJ is inappropriate when it takes a party by surprise and is not favored. 

i. A sua sponte MSJ is available to the court when:
1. A party has made a MSJ, but the court thinks it should be entered against, rather than in favor of, the movant. 
2. For a moving party but on grounds that the movant did not invoke.
3. Even if none of the parties moved for summary judgement. 

h. Discretion: Even if SMJ is appropriate, a judge may deny it in a case where there is reason to believe that the better course would be to go to a full trial. 
i. E.g., when there are novel legal issues posed that may benefit from more of a deeper analysis. 
ii. But this is a rare case and there is a strong presumption against denying an otherwise supported MSJ.

i. Evidence: court can consider evidence at the MSJ stage as long as the evidence would be reducible to admissible evidence at trial.

j. Approach to SMJ:
i. Identify the moving party;
ii. Identify the issue;
iii. Identify which party has the burden of persuasion; and, 
iv. Identify whether the moving party met their burden of production; etc.


XIII. Default Judgements – FCRP 55: If D is properly served and fails to respond within the time permitted (usually 21 days - FCRP 12), the plaintiff may have a judgement entered by default. 

a. Unless DJs are set aside, they have the same force and effect as judgements entered after a full trial.

b. Court will accept plaintiff’s allegations are true and legally sufficient to entitle the plaintiff to recover. The defendant has effectively accepted his liability, but he can still challenge the plaintiff’s allegations about the extent of damages. 

c. Clerk’s entry of Default: if D fails to respond within 21 days, P can, by affidavit, require a clerk to enter a default. 

i. After the default is entered, the P can then ask the clerk to enter a DJ if 2 requirements are met: 
1. Judgement must be for a sum certain; and, 
2. D must have made no appearance.

d. Judge’s entry of DJ: this is discretionary, not mandatory. Even if all the requirements are met, the judge can decide to let the case go on instead of defaulting. 

i. Rule: If the party against whom DJ is sought had previously appeared (personally or by rep), then the court must serve him with written notice of the hearing for DJ at least 7 days before the hearing occurs. 
1. “Appearing” does not mean filing of responsive papers or actual in-court efforts by the defendant. 
2. Rule: to qualify as an appearance, the D’s actions must give the plaintiff a clear indication that the D intends to pursue a defense and must “be responsive to the P’’s court action.”
3. Hartford: Acceptance of formal service of process (i.e., actual acceptance or a waiver) cannot constitute an appearance under FCRP 55. Hartford did nothing to respond to service or demonstrate intent to defend.



e. Stopping entry of DJ: 

i. If D caught the clerk’s entry of default before it became a DJ, the D can move to have the default set aside under 55(c) for good cause. 
1. Courts prefer to have cases decided on their merits, and therefore “good cause” is applied liberally. 

ii. Ignoring the default, a defendant could urge the court not to enter DJ if none has been entered yet. Note: if the D previously appeared, she must be given 7-days’ notice of the hearing to prepare. 

iii. If DJ has already been entered, under 55(c), a D may seek to have it set aside in accord with Rule 60(b) (see below).

f.   FRCP 60(b): The court may relieve a party of final judgement if:

i. They failed to respond because of mistake, inadvertence, surprise, or excusable neglect. 
1. This excuse is usually interpreted liberally to ensure that doubtful cases are resolved on the merits. 
2. Excusable neglect may encompass situations in which the failure to comply with the deadline is attributable to negligence. 
3. Hartford: insurance company was served on their agent for service. Agent called them and said they were served and mailed complaint and summons to the insurance company. Company never received the papers. They never did anything to try and get them either…court said this is not excusable neglect. The company knew about the suit and seemed to ignore it. The second defendant tried the same excuse, but it didn’t work either. There, the D simply overlooked the relevant papers. This was a case of negligence, but the court didn’t allow it in this case.  

ii. There is newly discovered evidence which, with reasonable diligence, could not have been discovered before.

iii. Fraud, misrepresentation, or misconduct by the opposing party.

iv. The judgement is void (e.g., because lacked PJ, SMJ, or service was flawed). 
1. If a party defaults by failing to appear or file a timely pleading, the party waives defects in venue.

v. Any other reason that justifies relief.

g. Courts will consider 3 factors when deciding to set aside a judgment under FRCP 60: 

i. Whether and to what extent the default was willful or intention (as opposed to negligent or grossly negligent). 

ii. Whether the defendant has a meritorious defense.

iii. Whether a set aside would cause prejudice or harm to the plaintiff. 
1. Must be more than just “granting the set aside will cause me delay.” 
2. Tangible harm, such as loss of evidence, increased difficulties of discovery or greater opportunity for fraud/collusion,” will normally be sufficient. 

h. Excuses 1-3 above must be made within 1 year of the entry of DJ. 

i. Dismissal of Actions – FRCP 41: 

i. Voluntary Dismissal without court approval - 41(a)(1). (1) P can dismiss action before D serves answer or files an MSJ (and it will be dismissed without prejudice if there hasn’t been a previous dismissal of that claim in federal/state court). (2) P can dismiss action without court approval if all parties agree (again without prejudice).

ii. Voluntary Dismissal with Court approval - 41(a)(2). Otherwise, dismissal must be with court approval. The court’s dismissal can be qualified by the court (e.g., with/without prejudice, by paying D’s attorney fees, etc.). 

iii. Involuntary Dismissal – 41(b). If plaintiff refuses to participate in discovery, fails to respond to motions, etc., the D (or the court sua sponte) can move to dismiss the case for a failure to prosecute. Factors the court considers:
1. Whether the failure was due to bad faith;
2. The extent to which the opposing party was prejudiced;
3. Length of time that the P did nothing and failed to prosecute;
4. Whether the P was given warning;
5. Whether dismissal is necessary to deter future misconduct; and,
6. Whether a less harsh sanction could be given instead.

iv. Involuntary Dismissal 41(b). Similarly, a D (or the court sua sponte) can move to dismiss the case for plaintiff’s misconduct. Factors:
1. Whether the misconduct was intentional;
2. Whether the P engaged in a pattern of misconduct as opposed to just a couple of incidents; 
3. Whether the P was given warning; and, 
4. Whether a less severe sanction is sufficient.

XIV. Motion for Judgement (FRCP 50) as a Matter of Law.

a. A motion for judgement as a matter of law refers to three things:
i. A motion for nonsuit: a motion for judgement as a matter of law made after plaintiff presents his evidence. 
ii. A motion for directed verdict: a motion for judgement made after the defendant has presented his evidence. 
iii. A motion for judgement notwithstanding the verdict (JNOV): motion made after the verdict has been rendered. 
1. May only be made if the party has previously moved for nonsuit or directed verdict. 
2. Must be made within 28 days after the entry of judgement. 
iv. All three are referred to as motions for judgements as a matter of law in federal court.
v. Motions can be made on entire claims/defense or just on discrete issues. 

b. Rule: party is entitled to judgement if 
i. no reasonable juror could find against that party.
ii. And The other party must have had a chance to be “fully heard” on the subject of the motion before it can be entered.  

c. Court must examine the evidence and a “scintilla” of evidence is not enough; the evidence must be sufficient to meet the applicable standard of proof. 
i. However, judge must view the evidence in the light most favorable to the nonmoving party.

d. Motions for judgement are constitutional despite the 7th Amendment (i.e., no fact tried by a jury shall be otherwise re-examined…other than according to the rules of the common law. 
i. Directed verdicts/nonsuits: there were similar devices in the early common law. 
ii. JNOVs: just a delayed exercise of the above cited power. 

e. Honaker: Honaker’s property was a mess, and he made a lot of noise working on stuff late into the night (he was a craftsman type dude). Neighbors and town disliked him because of this. His house burned down. He sued the mayor/fire chief for setting the fire (count 1), failing to fight the fire properly (count 2), and causing emotional distress (count 3). Defendant moved for judgement and judge granted it on all 3 counts. Counts 1 and 2 were submitted to a jury first and the jury found for Honaker (awarding 45k). Still, court granted judgement as a matter of law on all 3 counts. On appeal, the court found judgement was proper on counts 1 and 2 because to prove counts 1 and 2, Honaker needed to show that the fire chief/mayor was acting “under color of law” and that he set the fire/failed to fight the fire in an effective way. Fire chief said Honaker has no evidence of at least the color of law part for counts 1 and 2. And the evidence that he set the fire or failed to fight it properly was insufficient as well. However, Judgement on count 3 was not. The court examined each element of the claim and concluded that there is enough evidence such that a reasonable juror could find in favor of the nonmovant. So, the case could go forward on count 3. 

f. JNOVs are more favored than directed verdicts or nonsuits because the reversal of a directed verdict/nonsuit requires a new trial while the reversal of a JNOV merely requires reinstatement of the verdict. In other words, it’s more efficient to reverse a JNOV than it is to reverse a directed verdict. 

XV. Motion for a New Trial (FRCP 59). Instead of asking for a JNOV, a party can challenge an adverse judgement by making a motion for a new trial.

a. 2 Distinctions between MNT and JNOV:
i. The remedy is a new trial not a judgement in the moving party’s favor; and, 
ii. The standards are significantly more flexible than the “no reasonable juror” standard for JNOVs.

b. MNTs must be filed within 28 days of the entry of judgement. This is strictly enforced.

c. The judge may weigh the evidence for himself and need not view it in the light most favorable to the nonmovant. 

d. Rule: Motion may be granted as follows: 
i. After a jury trial: for any reason for which a new trial has heretofore been granted in federal court; or
ii. After a non-jury trial: for any reason for which a rehearing has heretofore been granted in federal court.

e. A motion will only be granted to redress prejudicial errors (i.e., errors that affect the fundamental fairness of the trial and that therefore may have infected the judgement). 
1.  

f. Tesser: plaintiff vice principle sued school for religious discrimination. She made a motion for a new trial on 4 grounds: (1) inadequacy of jury deliberations, (2) limitations on the plaintiff’s ability to present her rebuttal case, (3) the admission of irrelevant and prejudicial evidence, and (4) improper statements that the defendant’s counsel made during summation. With respect to (1), P said the jury only deliberated for 20 minutes before returning the verdict against her. Court said that doesn’t matter, deliberation could be brief and doesn’t show that the jury failed to give it their full consideration. Harmless error Rule: unless justice requires otherwise, no error is ground for granting a new trial….if the error does not affect any party’s substantial rights…and the court will not conclude that a substantial right was affected unless it is likely that in some material respect the factfinder’s judgement was swayed by the error. With respect to (2), P said she couldn’t question Ds before she took the stand (because of timing issues, Ds were unavailable on that day) and that hampered her ability to present her case. Court said no. She could’ve re-taken the stand after the Ds took the stand another day. She never did. With respect to (3), P argues the court didn’t need to admit her whole tax return, it could’ve admitted just the relevant portion that they needed to see to understand her expert witness’ presentation. Court says not a big deal because there was a specific jury instruction telling the jury what to consider on the tax return. And, with respect to (4), D said something like “she hides things” to the jury during his presentation. P said this prejudiced the jury. But the judge says this wasn’t really a big deal and he doesn’t warrant a new trial because it very likely did not sway the factfinder’s judgement. Moreover, he had a jury instruction that said to ignore speculation. Thus, the motion for new trial was denied.

g. Remittitur: If an award of damages is deemed excessive, a court may order a new trial, or in the alternative, may condition its refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict. 

h. Additur: Some STATE courts also allow additur. For example, a plaintiff might file a motion for a new trial, arguing that the size of the jury verdict was insufficient. If the court agrees, it may either grant the motion or condition its denial on the defendant’s acceptance of a larger verdict. But additur is generally not allowed in federal court unless there was an error in verdict calculation that involves a mistake of law (e.g., the size of the verdict was an erroneous jury instruction).

XVI. Claim Preclusion:

a. Elements: 
i. (1) Same Claim: The claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding.
1. Primary Rights Theory: a claim is defined by reference to the primary right at the heart of the controversy. Thus, claim #1 is the same claim as claim #2 if involves the same primary right and has a sufficient factual overlap.
a. Primary rights: primary rights are the basic rights and duties imposed on individuals by the substantive law. E.g.,  (1) the right to contract, (2) the right to be free from physical injury, (3) the right to be free from injuries to personal property, (4) right to have one’s psyche free from threat, etc. 
2. Transactional Theory: Claim #1 is the same as claim #2 if the two claims arose from the same transaction or transactions. Whether factual groupings constitute the same transaction is to be determined pragmatically, giving weight to (1) whether the facts are related in time, space, origin, or motivation, (2) whether they form a convenient trial unit, and (3) whether their treatment as a unit conforms with the parties’ expectations or business understanding/usage. 
3. Porn: P was in a car accident with an underinsured driver, and the other driver was at fault. He had underinsured motorist coverage but his insurance co refused to cover him. He sued the insurance co for BoC and won that case. Then he sued the company again for various bad-faith claims (including infliction of emotional distress, etc.). Court said second claim was barred by claim preclusion. The two claims arose from the same set of facts, the two claims would’ve been a convenient trial unit (since a lot of evidence and stuff overlapped), and the parties would expect that both claims be litigated together. 

ii. (2) Valid, Final, and On the Merits: The judgement in the first proceeding must have been (a) final, (b) valid, and (c) on the merits.
1. Finality: a claim is final when a trial court has definitely ruled on it – i.e., when all that remains for the court to do is assess costs or execute the judgement. In a majority of jurisdictions, finality is not altered by the availability of an appeal or by the ability to file a motion to reconsider or vacate the judgement. The decision is the final decision until reversed or altered on appeal. In federal courts, finality also requires that the judgement be entered on the court’s docket.
a. A decision imposing liability but not assessing the amount of damages is not final since all the steps in the adjudication have not yet been completed. 
b. A decision entering an injunction is final even though the court retains supervisory authority over the enjoined party because adjudication is complete. 
c. Federated Department Stores: An exception does not exist to the doctrine of res judicata for individual equitable purposes. 
2. Validity: A judgement is deemed valid if the defendant had proper notice, if personal jurisdiction was satisfied, and if the court had subject matter jurisdiction over the controversy. 
3. On the merits:
a. Plaintiff: A judgement for the plaintiff is “on the merits” if the plaintiff won the case. 
b. Defendant: the following judgements for defendant’s are not on the merits: (1) when the judgement is dismissal for lack of jurisdiction, venue, or for nonjoinder/misjoinder of parties; (2) when the plaintiff agrees to or elects a nonsuit (or voluntary dismissal) without prejudice or the court directs that the action be dismissed without prejudice;  (3) when by statute or rule of court the judgement does not operate as a bar to another action on the same claim; or, (4) the claim is dismissed because it was premature to bring it or because it had an unsatisfied precondition to bringing the claim. 
i. With/without prejudice: A dismissal in federal courts is presumed to be with prejudice unless expressly provided to the contrary or unless the dismissal’s nonprejudicial character appears clearly from the record. 

iii. (3) Same Parties: The first and second proceeding must involve the same parties or those who, for certain reasons, should be treated as the same parties.
1. 6 exceptions to the “same parties” rule:
a. Voluntary waiver: the nonparty agreed to be bound by the judgement.
b. Pre-existing substantive relationship: when the party that was judged is in a pre-existing substantive relationship with the nonparty, the nonparty will be bound by the judgement. E.g., property relationships (parties in privity), employer-employee relationships, etc.
c.  Adequately represented: A nonparty may be bound by a judgement because she was “adequately represented” by someone with the same interests who was a party to the lawsuit. This exception applies to class actions and suits brought by trustees, guardians, and other fiduciaries. 
d. Assumed Control: A nonparty is bound by a judgement if she “assumed control” over the litigation in which that judgement was rendered. 
e. Proxy: a person bound by a judgement may not avoid its preclusive force by relitigating through a proxy. 
i. A mere whiff of tactical maneuvering is not enough, a party must show that the current party’s actions are being controlled by the first party. Also, the burden is on the party invoking the defense to show this. 
2. Co-party rules: Parties aligned on the same side of a claim – e.g., co-defendants – may not use claim preclusion against one another unless they were adversaries on that claim by virtue of a cross-claim or the like. 

iv. Intersystem preclusion:
1. State-to-State: the preclusion law of the state court first rendering judgement controls. 
2. State-to-Federal: the preclusion law of the state court first rendering judgement controls.
3. Federal-to-State: federal law of preclusion controls.
a. Federal question cases: pure federal law.
b. Diversity cases: federal court first rendering judgement should generally borrow the preclusion law of the state in which it sits.
v. The “first case” is the first case to go to judgement, not the first case filed.  



XVII. Issue Preclusion/Collateral Estoppel: forecloses relitigation of discrete issues that were actually litigated and decided in a previous case, even if that litigation involved different claims.
a. Elements:
i. The same issue is involved in both actions.
1. Issue #1 is the same as issue #2 if there is enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion. [Factors:] Court will look to: (1) the factual and legal similarities between issues, (2) the nature of the underlying claims, (3) substantive policies that may argue for or against the application of issue preclusion, and (4) the extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency.
a. Evergreen: one factor that influences fairness is whether it was foreseeable at the time of the first lawsuit that an issue could be relitigated in a subsequent lawsuit. If it was not foreseeable in the first suit, it will not be considered the “same issue” in the second suit. 
ii. The issue was actually litigated in the first action.
1. For an issue to be actually litigated it must be (1) properly raised, (2) formally contested between the parties, and (3) submitted to the court for determination. 
2. An issue is not actually litigated if it is admitted by the opposing party or if it was not contested – like in a default, confession, stipulation, or due to a failure to prosecute.

iii. The issue was decided and necessary to a valid judgement in that action.
1. Issues can be expressly or impliedly decided. 
a. Express: If a court makes findings of fact or conclusions of law, those represent express decisions on the issues involved. 
b. Implicit: if a jury renders a general verdict, what issues were decided may have to be inferred from the result and an assessment of the issues actually litigated. When a court needs to infer what issues were decided, they may look to pleadings or other materials found in the previous case’s record (if necessary). When the record isn’t adequate, they might consider extrinsic evidence as well (e.g., lawyer’s testimony or testimony of the parties. 
c. Multiple Issues – can’t tell which is decided: In cases with multiple issues, it might be impossible to tell which ones were decided and which weren’t. In such a case, none of the issues will be considered “decided.” 
2. Was the issue necessary to the court’s judgement?
a. Test: If a court’s decision of an issue can be excised from its judgement without altering the case’s outcome, that decision was not necessary to the judgement.

iv. Both actions involve the same parties or those in privity with them.
1. Same exceptions as for claim preclusion.
2. Traditional Approach: the traditional approach in issue preclusion & claim preclusion was to adhere to the principle of mutuality, which holds that only a person bound by a judgement or decision may benefit from it. Thus, only a party (or someone in privity with a party) may use a judgement in a  preclusive manner in a subsequent proceeding.
3. Modern Approach: Under some circumstances, a nonparty to the first lawsuit will be able to assert issue preclusion against a party to the prior lawsuit. The majority of courts (including federal courts) have adopted the rule that a nonparty will be able to use issue preclusion defensively. The same is true of offensive use of issue preclusion. However, courts should examine the usage of offensive nonmutual estoppel to make sure its use was both efficient and fair. 
a. It may be inefficient to allow nonmutual offensive estoppel if the plaintiff could have intervened in the first case. Was the plaintiff waiting to see how the case would come out?
b. It may be unfair to party against whom the doctrine is being asserted if they did not have incentive to litigate the issue in the first case. 

b. Exception to decided and necessary: even if an issue is decided and necessary to the judgement, it will not be given preclusive effect if (1) the initial forum in which the litigation took place provided significantly less extensive or formal procedures for the resolution of the underlying controversy, or (2) if as a matter of law, the party against whom issue preclusion is being asserted could not have appealed the initial judgement.
i. E.g., small claims court decision may (but not always) have preclusive effect. It just depends on whether the procedures offered by the forum afforded an adequate opportunity to litigate. 
ii. Administrative agency usually will have full preclusive effect.

c. Exception Based on Burden of Proof: Issue preclusion will not apply if the party against  whom it is asserted had a significantly heavier burden of proof in the initial proceeding, or if the party asserting issue preclusion has a significantly heavier burden of proof in the second proceeding, or if the burden of proof has shifted from the party against whom issue preclusion is asserted to her adversary. 

d. Exception Based on How Serious the Party to Estopped Took the Issue in the Earlier Suit: a court may refuse to apply issue preclusion if the party to be estopped lacked an incentive to litigate the issue seriously in the earlier suit – e.g., if the amount in controversy in the first action was so small in relation to the amount in controversy in the second action that preclusion would be unfair. 

e. Alternative Determinations: 
i. Samara: if a judgement is based on two issues, either of which standing alone would be sufficient to support the result, neither is binding until an appeal is taken. When an appeal is taken, only the ground that the court actually looked at will be binding. If the appeal court simply fails to reach one of the grounds, that one they didn’t reach will not be binding for issue preclusion purposes.
ii. First Restatement/Skidmore: both grounds are binding unless reversed on appeal. Even if there isn’t an appeal, they will both be binding. If there is an appeal, it doesn’t matter that the appeals court doesn’t actually consider or reach one of the grounds, they will both be binding unless reversed. 
iii. Second Restatement: if a judgement of a court of first instance is based on determinations of two issues, either of which standing alone would be sufficient to support the result, neither issue will be treated as being necessary to the judgement of the purposes of issue preclusion. However, if appeal is taken and both issues are affirmed on appeal, both will be treated as necessary. If the appellate court affirms only one of the issues, only that one will be treated as necessary.




f. Question 8-5 (p 672).
i. Yes, they can join together since their claims arose out of the same occurrence, namely, Violet’s bike crash. 
ii. Yes, Veruca asserts a claim over which the district court has diversity jurisdiction pursuant to §1332. Veruca is from Hex and Violet is from Why and she is suing for 100k. 
iii. No.
iv. Yes. Court has original jurisdiction over Veruca’s case and Veruca’s claim shares a common nucleus of operative fact with Agustus’ claim.
v. Yes, Agustus’ case doesn’t satisfy the AIC, it’s for 50k.
vi. Yes, it isn’t one of the scenarios contemplated by §1367(b). 
vii. No, if Agustus was from Why, that would destroy complete diversity.  
viii. Yes, they could be joined since the right to relief asserted against Charlie Inc and the right to relief asserted against Violet stem from the same occurrence – Violet hitting the plaintiff’s with her bike and causing harm. 
ix. No. there is no independent basis
1/28 
Indispensability: could the lawsuit proceed without the intervention of the new party? 
Inconsistent obligations – one court says “do x” and the other court says “do the opposite of x.” 
Double/multiple obligations – subject to liability twice on the same claim.
All in all – there’s an absent party…will someone be harmed if we don’t bring them in the case?
SMJ destroyed only really by destroying complete diversity…
Venue is destroyed only when the venue was based on the D’s residence and the absent party does not reside in the same place. 
Do 19(a) and conclude the person ought to be join, but their joinder is not feasible. Go to 19(b) and ask “can we proceed without them?” if the answer is yes, then they are indispensable. If they are indispensable, we must dismiss the case. 
Nonsuit
Directed verdict = motion made after all evidence
JNOV = motion made after jury had rendered verdict
3/30/2021
For issue preclusion to come up, there must be 2 cases. 
The claim must be the same.
The judgement on the first case must be final, valid, and on the merits (i.e., not just a procedural dismissal).
Must be same parties or those that should be treated as the same parties.  
Primary rights: the same cause of action. BoC primary right is the right to enter into enforceable agreements. Negligence right is the right to be free from bodily harm. Right to be free from damages to property. 
It is the same claim if it is the same primary right and the same facts that gave rise to the claim. 
Same transaction test
Sufficient factual overlap such that it would make sense to bring the cases together. 
Operative facts giving rise to one or more rights of action. T/O test.
Same transaction test will sweep much more broadly than the primary rights test. 
In most jxss, a case is final even if its on appeal. This is not true in CA; case is not final until appeal is done. 
Intersystem preclusion: The 2nd court will follow the law of preclusion of the 1st court. 2nd court must apply the law of preclusion that would’ve been applied in the first court. E.g., 1st case is in CA and 2nd case is in NV. NV court must apply CA preclusion law. 
In a diversity case, federal courts will borrow the law of preclusion from the state in which the federal court sits. 
Claim/issue preclusion are defenses and if the defendant does not raise them at the first opportunity, they are waived. 
Settlement is a final judgement that can have preclusive effect. 
4/6 
Final, valid, and on the merits (FVOM): 
Federated: that a court gets a verdict wrong or that the verdict leads to a weird result is irrelevant. Those verdicts are still final. No equitable exceptions to claim preclusion.
4/13/2021
SAME ISSUE: 
5 factors to consider
Is there enough factual and legal overlap over the issues that it is reasonable, under the circumstances, to treat them as the same issues for the purposes of issue preclusion?
The nature of the underlying claims as to each.
Substantive policies that may argue for or against issue preclusion in this instance.
The extend to which treating them as the same issue promotes efficiency/fairness.
Was it sufficiently foreseeable at the time of the initial action that the issue would arise the context of a subsequent action?
Cunningham: a nonparty can sometimes be benefitted by issue preclusion. 
Multiple determinations are alternative if each of those alternatives, standing alone, would be sufficient to sustain the judgement. 
One of those alternatives might not have been seriously considered by the lower court. One of them might be dicta.
3 approaches
First restatement: both are binding automatically unless one of the grounds are reversed on appeal.
Second restatement: neither are binding unless affirmed on appeal. 
NY: it depends, let’s look at the record to see if they were adequately considered. 
Samara: If there are alt determinations and an appeal is taken, only the ones specifically affirmed on appeal is binding. 
Mutuality principle still applies to claim preclusion, but not issue preclusion. Nonparty may benefit from issue preclusion unless they are using it as a sword, in which case, there are limitations. 
Bernhard: case 1 Cook v beneficiaries. Bs say the $ that was transferred to Cook was fraudulent in some way. Court holds no it wasn’t. cook then discharged as executor of the will and replaced with Bernhard. Bern then sues bank wanting $ back saying that the lady that died didn’t authorize the transfer. Court says Bank (D) can use issue preclusion as a shield to preclude Bern’s case. So, defensive nonmutual issue preclusion is totally valid. Rule: A nonparty will be allowed to use issue preclusion defensively. 
Parklane: Case 1: SEC sued parklane saying they issued false misleading proxy statements. Court finds for SEC. Case 2: shareholder’s sue parklane saying they issued a false misleading proxy statements. Same facts, same legal standard, so same issue. No policy args for not treating them the same. Nothing unfair/inefficient about treating them the same. It was raised, disputed, necessary, and decided in the first case. Not the same parties though… shareholder’s were not a named party (or in privity with a named party) in the first lawsuit. Should court allow a nonparty to use issue preclusion offensively as a sword? They said they will allow it but it must meet certain requirements. First, if the party invoking the estoppel could have intervened in the first case, then estoppel cannot be invoked in the second case. If the party was lurking around waiting for the resolution of the first case, then it’s shady. Second, the D must have had every incentive to litigate the issue in the first case; if not, then offensive estoppel cannot be invoked by a nonparty in the second case. 
