I. DUE PROCESS
a. RULE: “No person shall be deprived of life, liberty, or property without due process”
i. 5th (federal) and 14th (state) Amendments
ii. Not always actual deprivation, sometimes mere intention of deprivation
iii. Due Process applies to both defendant (runs the risk of having to give something to someone who isn’t entitled to it) and plaintiff (entitled to get something)
b. Rule 1: Applies to all civil actions and proceedings to secure just, speedy and inexpensive determination
c. Mathews v. Eldridge (Fair Hearing)
i. RULE: Whenever there is a potential deprivation of property, the person who faces the deprivation should be afforded a procedure that is fair, and provides notices and, at some point, a hearing
ii. Due Process is flexible and fact-specific, always subject to fact-based analysis, and shaped by risk of error inherent in the truth-finding process as applied to generality of cases, not exceptions
iii. Mathews Formula (Balance the conflicting interests for maximum fairness):
1. Private Interest: 
1) Benefits he is potentially entitled to
2) Degree of deprivation
3) Length of deprivation
2. Risk of Erroneous Deprivation of private interest through procedures used
3. Public/Government Interest
1) Additional pressure to the system/administrative burden
2) Cost on society of providing a specific procedure over another
d. Mullane v. Central Hanover Bank & Trust Co. (Notice)
i. RULE: Notice must be reasonably calculated and reasonably certain to inform so that beneficiaries have plenty of time to respond/object
1. If not, it must not be substantially less likely to bring notice than other feasible customary substitutes 

II. CLASS ACTIONS
a. Any resulting judgement will be binding on all members of the class, except for those who have opted out
b. Dangers:
i. Judgement may cut off separate right of action for absent class members
ii. Could place legal obligations on individual class members who have not had their day in court
iii. Risks depriving absent class members of valuable interests under conditions that may violate their due process right to notice and hearing
c. Hansberry v. Lee
i. RULE: For a class action judgement to be binding on an individual, they must be a member of the class represented in the action—must have notice and opportunity to appear at hearing
1. Exception 1: Class actions where absent member is adequately represented by members of the class who were present
2. Exception 2: Individuals actually participating in litigation (finance, have some control)
3. Exception 3: Where the interest of the members of the class, some of whom are present, is joint
4. Exception 4: Where the interests of the parties and the law were treated as one in the same (ex. If Hansberrys had bought land from one of the previous parties in the case, they would be a successor in interest and in privity)
ii. Res Judicata: The thing has been decided, so it will not be decided again

III. PLEADINGS
a. Pleading (Rule 7): Written document through which a party to a civil action either asserts a claim or defense, or denies the legitimacy of an opposing party’s claim or defense 
i. Complaint: Contains facts that describe the claim that show the right for which the law provides a remedy
ii. Demurrers (state only): Assuming all the facts in the pleading are true, the complaint fails to allege facts sufficient to constitute a cause of action
iii. Answers
iv. Replies
v. Notice Pleadings (Rule 8(a)): 
1. A pleading that states a claim for relief must contain
1) Short and plain statement of the grounds for the court’s jurisdiction
2) Short and plain statement of the claim showing the pleader is entitled to relief
i. No mention of “facts” (“claim” includes facts) because drafters didn’t want to put the emphasis on the facts, so the claim wouldn’t be stopped at the beginning of the litigation if the P didn’t have enough facts
3) A demand for relief sought 
2. Don’t need to include the legal theory/rights of action, just enough for the D to know what the claim it
b. Claim: Set of operative facts giving rise to one or more rights of action (in state courts: “cause of action”)
c. Allegations: Statements of facts that the plaintiff believes is true (don’t need proof)
i. On Information and Belief (Rule 11(b)(4)): Pleader lacks personal knowledge and relies on information from a 3rd party 
ii. Conclusory: Mere recitations of elements of the legal standards applicable to the cause of action, doesn’t add factual support (ex. “X discriminated against me because of my race”)
iii. Ultimate Facts: Facts that support the elements of the claim, stated at a level of detail that is sufficient to provide notice of the cause of action’s factual basis & establish direct liability
iv. Evidentiary Facts: Raw data that can prove the ultimate facts, come up in discovery 
d. Doe v. City of Los Angeles
i. Doctrine of Less Particularity: Allows pleadings to be less particular when the D seems to have superior knowledge of the facts
1. The pleading must give the D notice of the issues sufficient enough for the D to prepare a defense. The same as requiring only the ultimate facts
2. Only applies in state court
ii. Case dismissed for failure to state a claim upon which relief can be granted because the complaint did not satisfy each element of the cause of action to allow a right of action
e. Conley v. Gibson
i. Plaintiffs claimed (1) intentional discrimination (2) because of race
1. Each paragraph of the complaint must fall under either (1) or (2), otherwise it can be dismissed
ii. “No Set of Facts” RULE: A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiffs proved no set of facts in support of their claim which would entitle him to relief
f. Leatherman v. Tarrant County
i. No heightened pleading standard for 8(a)(2)—only for 9(b) “fraud and mistake”
ii. When a 12(b)(6) motion is filed attacking a complaint, the allegations of the complaint must be read as true
g. Ashcroft v. Iqbal*
i. Issue: Does the complaint contain sufficient factual allegations with respect to Ds Ashcroft and Mueller to state a claim to relief that is plausible on its face? 
ii. Holding: No, because Iqbal draws an inference, from the facts given, of discriminatory purpose, and the court thinks there could be other legitimate penological reasons for doing what they did
iii. Plausibility Standard (from Twombly): A plausible claim is one supported by facts that allow the judge to draw reasonable inferences of liability (more than possible, doesn’t have to be probable)
1. New standard for assessing the plausibility of a complaint
2. Overrules most of the pleading standards established previously 
iv. 12(b)(6) can be filed at any time through trial, but typically is filed earlier on so the P can be blocked during discovery because they don’t have sufficient facts to support their plausible claim (puts emphasis on facts)
v. Bevens Action: Claim against federal officers for violation of P’s constitutional rights
vi. Assessing the legitimacy of a complaint:
1. Identify the elements of the claim
2. Identify conclusory allegations (not entitled to assumption of the truth)
3. Determine whether the remaining allegations give rise to a plausible claim—these are entitled to assumption of truth


IV. SERVICE OF PROCESS
SOP

RULE
DUE PROCESS (Actual Notice—See Mullane def of DP)



a. Procedure intended to deliver the documents (complaint and summons) that inform the D of the pendency of the action
b. For a court to exercise Personal Jurisdiction over a D, that D must have been properly served with process
c. Rule 4(c)(2): The only person allowed to serve is someone who is not a party to the lawsuit and over 18
d. Rule 4(e): Service of process to individuals 
1) Must follow state law in the state where the district court is located OR where service is made
2) OR, it can be
A. Delivered personally
B. Left at their dwelling or usual place of abode with someone of suitable age and discretion who resides there
C. Delivered to an agent authorized by appointment or by law to receive it
e. Rule 4(h): Service of process to a corporation, partnership or association can be
1) Delivered in the manner described in 4(e)(1)
2) Delivered to an officer, a managing or general agent, or an agent authorized to receive SoP, and by mailing a copy to the D (interpreted loosely)
f. Rule 12(b)(5): Motion to dismiss for improper service of process
i. If granted, the action is dismissed “without prejudice” (not a dismissal on the merits, P can try and serve D again)—courts prefer to resolve cases on their merits rather than on procedural grounds
1. Preferable for the court to quash service, not dismiss, so that P can re-serve and doesn’t have to re-file
ii. Must be your first response to an action, otherwise it is waived (must be before the answer or in your answer)
g. AICPA v. Affinity
i. Rule 55(c): grants a litigant the right to petition a court to vacate a default judgment upon a showing of good cause and in accordance with Rule 60(b)
ii. Rule 60(b)(4): provides that a court may relieve a party from a final judgement if the judgement is void—can be filed within a reasonable time of judgement (no specific time limit)
1. RULE: When there are two conflicting but equally reliable accounts on either side, and there’s no good way of definitively verifying either account, the court should resolve any doubts in favor of the party seeking relief under 60(b)
iii. “Substantial Compliance”: Courts interpret Rule 4 much broader than it is written. AICPA explains service is sufficient when it is made upon an individual who “stands in the position that is fair, just, and reasonable for them to receive service”

V. PERSONAL JURISDICTION
a. The power of the court to render a judgement that is binding on the DP files claim against D	

i. Arises at the very beginning of the litigation
ii. Without power, judgement is void
iii. For the judgement to be binding, the court must have power consistent with rule and DP
iv. Analysis of whether a court has PJ focuses on the relationship between the D, the forum, and the litigation
b. Rule 12(b)(2): Motion to dismiss for lack of personal jurisdictionD files MtD for lack of PJ

i. Must be filed as soon as you are served
ii. Should be first objection raised
iii. If D is sued in an action where the court did not have PJ, the D did not show up, and believes the judgement was void, they can challenge the ruling by filing a 60(b)(4)—not void until D challenges
c. STEP 1—Identify long arm statute
i. Tailored: Specifies what type of activities, context that may bring someone under jurisdiction of a state
ii. Due Process: Complies with Constitution
d. STEP 2—Confirm DP by looking for Traditional Bases of PJ
i. Domicile: If D resides in a state with intent to be there permanently, the courts of the state have PJ over D
ii. Consent: D appears in court without objecting to PJ or agreed to a selected forum in contract
iii. Agent: D can appoint someone in the forum
iv. Transient/Tag: D is physically present in the forum, voluntarily, and served with process while there
v. In Rem: Court has power over property—whatever is binding over property is binding over everyone involved
e. STEP 3—If no traditional bases, do a Minimum Contacts Analysis (Intl Shoe): If D is not physically present in the forum, they may still have some meaningful connection with it so that the exercise of PJ over them will be consistent with the traditional notion of fair play and substantial justiceP files opposition showing existence of LAS and relatedness

i. Court must look at the facts of the case and do a quantitative analysis of how the defendant was connected to the forum state
ii. If meaningful connection with a forum is established, corporation can expect to be sued in that forum
f. Minimum Contacts Analysis
i. STEP 4—Relatedness: General (All-Purpose) Jurisdiction?
1. RULE: D’s contacts with the forum so substantial, continuous, and systematic as to render it essentially “at home” in the forum state 
2. Exercise of PJ will be proper on any cause of action 
3. P’s claim does NOT need to be related to the D’s contacts in the forum
4. For corporations, domicile (“at home”) is established by 
1) Principal place of business: Where the high-level officers of a corporation direct, control, and manage its activities
2) State of incorporation: Where the corporation was created and organized
3) A state in which corporations’ activities are so “continuous and systematic” that they are “at home” there (Bauman)
5. Perkins is the only case where the Supreme Court has ruled that a state has general jurisdiction over a corporation
1) A company incorporated under the law of the Philippines whose president moved to Ohio was deemed under the PJ of Ohio because the state became its primary place of business, albeit temporarily
6. If General Jurisdiction is established, the analysis stops there—no need to move on to reasonableness. If not, move on to…
ii. STEP 5—Relatedness: Specific (Conduct-Linked) Jurisdiction? 
1. RULE: If a court determines that a D was meaningfully connected with a forum, and the D’s contacts with the forum are the reason for the P’s claim, SJ may be established
1) Can also be a single, isolated act that is so meaningful, and related to P’s claim, that SJ may be established
2) But if the single, isolated act is meaningful but not related to P’s claim, no jurisdiction
2. P’s claim must arise out of (Intl. Shoe, Burger King) OR relate to (Ford) D’s contacts in the forum 
3. Intl. Shoe v. Washington/Purposeful Availment: The corporation’s activities in WA were neither irregular nor casual—they were systematic and continuous, with a large volume of interstate business
1) Purposeful Availment (a type of minimum contact): The corporation has enjoyed the benefits of a forum state such that, if it is sued in relation to those benefits, it cannot claim unfair surprise
2) How relevant a particular meaningful contact a D has with the forum depends on the quality of the connection 
4. Purposeful Direction (Burger King): D purposefully directed its activities at residents of the forum, deliberately engaging in significant activities there
1) Contracts with negotiation and consideration of future deliberation 
5. Calder v. Jones/Effects Test: The conduct of the Ds in Florida had an effect on P in California
1) Ds “reached out” to the forum by making phone calls to and speaking to sources in CA
2) P suffered the brunt of the harm in CA
3) P’s claim arose out of D’s article, whose focal point was CA 
6. Ford Motor Co.: “Causation only” approach is not the rule—suit can relate to D’s contacts with the forum, doesn’t need a causal element
7. After P proved relatedness, there is a presumption of reasonableness, and the burden shifts to D to prove otherwise (the stronger the contacts, the harder this is)Presumption of Reasonableness

iii. STEP 6—Reasonableness (Burger King): After minimum contacts are established, court does a balancing test of conflicting interests to determine whether assertion of PJ comports with “fair play and substantial justice”:
1. Burden on D to litigate in the forumD files reply attempting to show that balance of conflicting interests points towards unreasonable exercise of PJ

2. P’s interest in obtaining convenient and effective relief
3. Interest of forum state in hearing the case
4. Interest of judicial system as a whole to obtain efficient resolution
5. Shared interest of states involved in furthering fundamental substantive social policies 
1) To demonstrate unreasonableness, D must make a “compelling case” of “constitutional magnitude”
2) Reasonableness can also be used by P to strengthen case for PJ if minimum contacts are weaker than required
iv. NO JURISDICTION
1. WW Volkswagen v. Woodson
1) Ds had no meaningful contacts with the forum state in which they were being sued, except that their car happened to be in the state at the time of the accident
2) “Foreseeability” matters for the MC Test only in the sense that D foresees being haled into court in a forum state because its contacts there are so strong
i. Does not mean that D should have foreseen that its car would find its way into the forum state
3) “Stream of Commerce” theory not sufficient to establish PJ
2. Walden v. Fiore
1) Ps claimed Nevada state courts had PJ over D because D wrote an allegedly false affidavit aimed at Ps in the forum state 
2) Supreme Court said no because:
i. Necessary contacts for MCT must be the D’s contacts with the forum state, not with Ps
ii. No proof that D “purposefully reached out” to forum state (on exam, talk about this after listing contacts)
iii. Mere injury to a forum resident not a sufficient connection to the forum
iv. Doesn’t pass Effects Test because D’s conduct was aimed at Ps, not forum state, and the focal point was GA, not NV
3) Nevada LAS used even though case was in District Court because under 4(k)(1)(A), federal court may borrow the LAS of the state where the federal DC sits
3. Daimler A.G. v. Bauman: No general jurisdiction without continuous and systematic affiliations with a forum state (corporation not “at home”)
1) Parties:
i. Daimler (Germany): Parent corporation, manufactures Mercedes-Benz
ii. MB Argentina (Argentina): Wholly owned subsidiary of Daimler
iii. MBUSA (PPB NJ, Incorporated in DE, office in CA): Independent contractor not owned by Daimler, distributes Daimler’s cars throughout USA
2) Argentinian residents trying to hold Daimler vicariously liable for MB Argentina’s alleged conduct during Argentina’s “dirty war” 
3) Ps claimed that CA had General Jurisdiction over MBUSA, that MBUSA was an “agent” of Daimler, and therefore that CA had GJ over Daimler because of MBUSA’s contacts with CA
4) SC assumed that CA had GJ over MBUSA, but held that MBUSA was not an agent of Daimler, thus MBUSA’s contacts could not be used to established GJ over Daimler
5) Proportionality Test: Corporation’s unique affiliations with forum state are determined by comparing what it does in one state to what it does in another—the more business it does, the more unique the circumstances
i. Affiliation is determined by comparison to connections with other states
6) If SC found that CA had GJ over Daimler based on very limited activities in the forum, any claim arising against Daimler anywhere in the world could potentially be litigated in any state
4. Bristol-Myers Squibb
1) “Arises out of” = “But for”
2) Court found CA had SJ over D because CA P’s claims arose out of D’s contacts in the forum (“but for” the pill bought in CA, Ps would not have been injured in CA)
3) Requires a substantial connection between D’s contacts with forum and P’s claim

VI. VENUE
a. The judicial district or division where an action may be filed
b. Only D can object to improper venue—if they don’t do it timely, they waive the right
c. Unlike PJ, Venue is codified in statutes and doesn’t need to be determined on a case-by-case basis through a minimum contacts test
d. General Venue Statute: 28 U.S.C. § 1391 (a)-(d)
a) Tells us statute applies to all civil actions
b) Gives us options for venue
c) And (d) define residency for purposes of applying (b)(1)
d) Corporations are residents of any district within which its contacts would be sufficient to subject it to PJ if that district were a separate state (don’t need a LAS in PJ analysis with reference to district)
e. First of Michigan
i. Dispute over § 1391(b)(2): Venue is proper wherever a “substantial part” of the events giving rise to the claim occurred
1. Court holds that this does not mean that venue is limited to the district where the most substantial event occurred
2. The action can be connected to multiple districts, thus venue can be proper in multiple districts
f. 28 U.S.C. § 1404(a): Change of Venue
i.  When venue is proper where the case was filed, a District Court may transfer the case to either another venue that is proper or a venue where the parties have consented to transfer
ii. This is a motion—you must ask the court to transfer (no explicit timing to file)
iii. No dismissal option
iv. Both parties may file this motion to transfer venue—P may change its mind because litigation developed in such a way that makes it more convenient to try the case somewhere else than where it filed
v. Law of state where complaint was originally filed is used
g. 28 U.S.C. § 1406(a): Cure or Waiver of Defects
i. When venue is improper where the case was filed, the District Court has discretion to either dismiss or transfer the case
ii. For dismissal, D must file a 12(b)(3) MtD for improper venue—usually doesn’t happen because courts like to hear cases on their merits
iii. Court will balance private and public factors only if original venue was proper
iv. Transfer can only be to proper venue (not where parties have consented)
v. Law of state transferred to is used
h. Skyhawke
i. Venue Transfer Process
1. Threshold Question: Could the claim have been filed in the judicial district to which the movant is seeking to transfer the case? (§ 1391)
2. If yes, moving party files a motion to transfer under § 1404
3. Burden is on the moving party to show that the venue where they want to transfer is clearly more convenient by demonstrating certain factors
1) P’s choice of forum: Not dispositive, but court will consider it when weighing convenience of other forum. 
i. RULE: If transferee venue not clearly more convenient than the venue chosen by P, P’s choice should be respected
2) Private Interest Factors:
i. Ease of access to sources of proof
ii. Availability of compulsory process to secure attendance of witnesses
iii. Cost of attendance (most important private interest)
3) Public Interest Factors:
i. Administrative difficulties flowing from court congestion
ii. Local interest in having localized interests decided at home
iii. Familiarity of forum with the law that will govern the case
iv. Avoidance of unnecessary problems of conflict of laws of the application of foreign law
i. Dyncorp
i. RULE: When there are multiple proper venues to which a court could transfer under 1406(a), the court will transfer to venue that is more convenient for parties and witnesses

VII.  FORUM SELECTION/FORUM NON CONVENIENS
a. Forum Selection Clauses
i. Provisions in a contract under which the parties designate an appropriate forum in which any lawsuits specified in the contract may/must be filed
ii. To determine whether a forum selection clause controls in a case:
1. Does the lawsuit fall within the terms of the clause at issue?
2. If yes, is the clause enforceable? (Strong presumption of enforceability) 
b. Forum Non Conveniens
i. Common law doctrine that gives a judge discretion to decline the exercise of PJ when there is a more convenient forum—assumes there is jurisdiction, but judge would rather not exercise it
ii. Motion can be filed by D at any time
iii. Practically speaking, the case is dismissed, and the P must refile in another jurisdiction
iv. In the federal system, more convenient forum is typically abroad
v. In the state system, more convenient forum is another state, or the federal system
vi. Piper Aircraft Co. v. Reyno
1. RULE: A P may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to P than the current forum
2. Forum Non Conveniens Analysis (Gilbert Test)
1) P’s choice of forum should rarely be disturbed
2) But when another forum has jurisdiction to hear the case, and when trial in the chosen forum would be oppressive and vexing to D, or where forum is inappropriate because of court’s own administrative and legal problems, the court may dismiss
i. Also exception when P is a foreigner
3) Threshold Question: Does an alternative forum exist? 
i. Ordinarily, if a D is “amenable to process” in another jurisdiction
ii. Other forum must provide any remedy, even if it is worse than in the current forum
iii. But if the remedy in the other forum is so unsatisfactory as to almost not be a remedy, that forum is inadequate 
4) Weigh private and public interest factors (moving party has burden of proof)
i. Have to waive jurisdictional statute of limitations in other forum
5) Motion granted only when balance weighs heavily on transfer

VIII. SUBJECT MATTER JURISDICTION
a. The power of a court to render a judgement that is valid based on the character of the case, or the character of the parties
b. Federal courts have limited jurisdiction (can only hear specific types of cases) while state courts have general jurisdiction (can hear all types of cases except those that fall within exclusive jurisdiction of federal courts)
c. PJ is presumed if not waived/disputed, but SMJ must be pleaded and cannot be waived
d. SMJ is assessed at the time the complaint is filed via P’s short and plain statement of the grounds of jurisdiction (8(a)(1))
e. A 12(b)(1) MtD for lack of SMJ may be raised at any time during direct proceedings, including while on appeal
i. Once filed, it triggers a burden of proof on P to prove that the court has SMJ
ii. If the court grants this MtD, case is dismissed in federal court, but can be refiled in state court
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IX. FEDERAL QUESTION JURISDICTION
a. Osborn: Whenever there is a “potential federal ingredient” in a case, that is enough to justify federal jurisdiction over the case (broad reading of “arising under”)
b. Little York: 
i. Federal law needs to be more than just an ingredient in the controversy, it must play an active role
ii. Arising Under: The resolution of the claim (Duty, Breach, Causation, Damages) must depend on the interpretation, application, or effect of federal law 
c. 28 U.S.C. § 1331: Congress gave original jurisdiction to the district courts of civil actions arising under federal law
i. For a federal court to have federal question jurisdiction (Smith), the case must have more than just a potential federal ingredient and arise under federal law
1. “Creation Test”/“Arises Under”: P’s claim must be created from federal law (if this is the case, no need to do EFI test)
1) “A suit arises under the law that creates the cause of action” (American Well Works)
2. Essential Federal Ingredient: P’s claim must be created by state law, but contain an essential federal ingredient (Smith)
ii. Policy Preference: Federal courts are better equipped to hear federal question cases and it allows them to be consistent in the application of federal law 
iii. But jurisdiction over cases arising under federal law is concurrent between state and federal courts
iv. In most federal question cases, litigants can choose between federal or state forum
v. Congress (under Article III § 2) has granted federal courts exclusive jurisdiction over some times of federal question cases, like bankruptcy and patent cases
vi. Where state courts have concurrent jurisdiction over federal claims, they may not refuse to exercise it if the federal claim falls within the general range of matters that the state court is otherwise empowered to hear
d. “Well-Pleaded Complaint” Rule: Whether a case is one “arising under” federal law must be determined from what necessarily appears in P’s statement of his own claim in the bill or declaration
i. Severely limits the number of cases in which state law “creates the cause of action” that may be initiated in or removed to federal district courts
ii. Federal courts do not have original jurisdiction over cases in which the complaint presents a state-law cause of action, but also asserts that federal law deprives the D of a defense he may raise
e. American Well Works (district court no jurisdiction)—“Arises Under”
i. RULE: If federal law comes to the case in the shape of a defense, that case does not arise under federal law 
ii. RULE: Federal law must be a part of the P’s claim
f. Smith v. Kansas City Title & Trust Co. (district court has jurisdiction)—EFI
i. Is there federal law in… (only need to find it in one part of the claim)
1. Duty? YES (Kansas City Title has the duty to not buy unconstitutional bonds)
2. Breach? YES
3. Causation? NO
4. Damages? NO
ii. The origin of the claim was state law, but federal law was a component of the claim and the P relied on the constitution to bring the claim
g. Gully v. First National Bank (district court no jurisdiction)—EFI 
i. D owed taxes to P, imposed under MO state statute, which was authorized by federal statute
ii. RULE: If the P’s claim anticipates the D’s probable federal defense, that doesn’t count as federal law in the complaint
iii. Basis of suit is state statute—“the most one can say is that a question of federal law is lurking in the background”
h. Declaratory Judgements: Statutorily created remedies (Declaratory Judgement Act for federal courts) that allow a court to declare the parties’ rights and obligations without imposing any form of coercive relief such as monetary damages or injunction
i. Either side may file an action for declaratory relief and the prevailing party will be awarded a favorable and binding declaration as to the legality of the challenged conduct
ii. Whether an action for declaratory relief arises under federal law for purposes of § 1331 depends on whether it would have so arisen if one of the parties had been seeking coercive relief (who would be the P in a coercive context and will that party then have a claim arising under federal law?)
i. Gunn v. Minton (district court no jurisdiction)—EFI 
i. Issue: Is a state court’s resolution of a hypothetical question of patent law substantial enough to mandate federal review?
1. § 1338(a) gives federal courts exclusive jurisdiction over patent cases
ii. Grable Test for determining EFI (from the claim):
1. Necessarily raised: P’s state law claim must contain an EFI
1) Here, patent law is an EFI
2. Actually disputed: EFI must be part of the dispute (P and D disagree as to the interpretation, effect, or construction of federal law)
1) Here, patent law is central to the dispute
3. Substantial: EFI cannot simply be significant to the particular parties in the immediate suit, it must be important to the federal system as a whole (federal issue cannot be fact-bound or situation specific)
1) Here, patent law claim is merely hypothetical—no matter how state courts resolve it, it will not change the real-world result of the prior federal patent litigation
4. EFI must be capable of resolution in federal court without disrupting the federal-state balance
1) Here, if the federal court hears this case, there is potential for many more similar cases to be filed in federal court, which would upset the balance

X. DIVERSITY JURISDICTION
a. 28 U.S.C. § 1332: Congress gave federal courts original jurisdiction over all civil actions involving parties from different states where the matter in controversy exceeds $75,000
i. Applies only to state law claims (torts, property, contracts)
ii. Narrower construction of rule from Article III § 2 because of the Amount in Controversy requirement
iii. Strawbridge RULE: Diversity means complete diversity—no P can be a citizen of the same state as any D (only applies to original Ds listed in complaint)
iv. Policy Preference: To avoid the bias of state courts in favor of their own citizens
v. To determine which states the parties are citizens of:
1. For individuals: Domicile (place where they reside with the intent to stay indefinitely)
2. For entities: Every state in which it has been incorporated and the state where it has its principal place of business (usually, but not always, where their headquarters is—need to analyze based on facts)
1) Does NOT include third category from Bauman where corporations are “at home” where their activities in a state are “continuous and systematic”
b. Complete Diversity: Rodriguez v. Senor Frog’s
i. RULE: Diversity of citizenship is determined at the time the complaint is filed
1. Post-filing events do not divest the court of diversity jurisdiction
2. Things a party did after filing the complaint are taken as facts that confirm diversity jurisdiction by showing intent of party
ii. When a party claims they have changed domicile, there is a presumption of continuing domicile, and the burden is on the P to show that they have the intent to live somewhere else
1. Bank One Factors: Show evidence that person intends to change their domicile (not exhaustive, analyzed case-by-case)
1) Where the party exercises civil and political rights
2) Where they pay taxes
3) Where they have real and personal property
4) Where they have a driver’s or other license
5) Where they have bank accounts
6) Where they have a job or own a business
7) Where they go to church
8) Where they have club memberships
c. Amount in Controversy: 
i. Found in the prayer for relief in the pleading—but the relief is separate from the claim
ii. For non-monetary relief, when analyzing if the Amount in Controversy has been met the court considers
1. What would the P gain if they win the case?
2. What would the D lose if he loses?
iii. Interests, costs, and attorney’s fees typically not part of the AIC, unless the parties have contractually agreed to include them 
iv. Policy Preference: Federal courts should enforce jurisdictional limits defined by Congress, but preliminary jurisdictional determination should neither unduly delay, not unfairly deprive a party from, determination of the controversy on the merits
v. Coventry Sewage Associates v. Dworkin Realty Co.
1. RULE: Court should look at the complaint at the time of filing, and take the AIC as true if the allegations are made in good faith 
1) “Good faith” is both subjective (did the P honestly think it was true) and objective (could anyone familiar with the applicable law view this claim as worth the jurisdictional minimum?)
i. If party was legally obligated to assess AIC and they didn’t, shows lack of good faith
2) Subsequent events do not divest the court of jurisdiction under § 1332
3) But subsequent revelations can destroy jurisdiction and cause a case to be dismissed if they demonstrate a lack of good faith on the part of the P 
4) Policy Preference: Primary concern is for the P’s good faith in alleging the AIC
2. Legal Certainty Test: If it is legally certain that P cannot recover the jurisdictional minimum, the AIC has not been alleged in good faith
3. With multiple claims, you can aggregate AIC together

XI. SUPPLEMENTAL JURISDICTION
a. 28 U.S.C. § 1367 lays out another category of cases over which federal courts have original jurisdiction
i. Gives federal courts the option to exercise jurisdiction over cases with a state law claim and a federal law claim that share the same factual basis
ii. Supplemental jurisdiction is over the claim containing state law 
iii. Only applies if federal court has original jurisdiction over the federal claim
iv. Codified two judge-made doctrines of Pendant Jurisdiction (federal courts could take jurisdiction over rights of action asserted by the original P for which there was no independent basis of SMJ) and Ancillary Jurisdiction (involved claims by a person other than the original P)
v. Usually resolved on the pleadings, but it can be questioned at any point during the litigation
b. Anchor Claim: A § 1331 or § 1332 claim to which a state claim can be attached to get the case into federal court via Supplemental Jurisdiction
c. Two Components of Supplemental Jurisdiction (Gibbs)
i. Power
1. Common Nucleus of Operative Facts: Anchor claim and non-independent basis of jurisdiction (state law) claim must arise from the same set of facts
2. Must be an expectation that the claims would ordinarily be tried together in one judicial proceeding 
3. Federal claim must have “substance” (should not be frivolous)
ii. Once power is established, then move on to Discretion: 
1. If federal court dismisses Anchor Claim before trial, it has discretion to dismiss state claims as well
2. If the state law issues predominate, such that federal claim is only an appendage, court has discretion to dismiss without prejudice 
3. Argument for Supplemental Jurisdiction may be particularly strong if there is a close tie between the Anchor Claim and the state claim
4. Case can be dismissed if there is a risk of confusing the jury
5. Want to avoid cases where a federal judge is interpreting a state law, because this interpretation is not binding, it is just a forecast
6. Policy Preference: Premised on the ideas of convenience, fairness to litigants and efficiency, as well as comity
d. UMW v. Gibbs (Pendant Jurisdiction with a 1331 claim)
i. Issue: Can a federal court exercise supplemental jurisdiction in a case based on a state law claim that shares a common factual basis with a federal claim, even if the federal claim is dismissed?
ii. Supplemental Jurisdiction Analysis with 1331 Claims:
1. First, determine if the federal court has an independent basis of jurisdiction over all claims
2. If not, determine if there is Supplemental Jurisdiction
1) Is there an Anchor Claim?
2) Does the Anchor Claim have substance or is it frivolous?
3) Do the federal and state claims share a common nucleus of operative fact such that they can be expected to tried together? (federal claim preempts state claim?)
4) Once power is established, federal court has discretion to decide if it wants to hear the case considering convenience, efficiency, and comity
5) If the court decides not to hear the case, it will dismiss the claims without prejudice, and P can refile in state court
6) If they have the same exact facts, analyze under 1331
iii. Holding: The claims in this case passed the test
1. And because the federal claim was dismissed at the very end of litigation, it would be a complete waste of resources to dismiss the entire case at that point
2. Federal court had power to hear the state claims, and when the federal claim was dismissed, it had discretion to decide whether to continue to hear state claims
e. Owen Equipment and Erection Co. v. Kroger (Ancillary Jurisdiction with 1332 claim)
i. Gibbs analysis not enough to determine if a federal court has jurisdiction over a case where the Anchor Claim is a 1332 claim
ii. RULE: In an action in which federal jurisdiction is based on diversity, the court may not exercise jurisdiction over the P’s claim against a third-party D if there is no independent basis for federal jurisdiction over that claim
1. The court would not have diversity jurisdiction over the case had P originally filed against D, because they are both from the same state
iii. RULE: When the Anchor Claim is a 1332 claim, there will not be Supplemental Jurisdiction over additional non-independent basis of jurisdiction claims if there is a Potential for Evasion
1. Potential for Evasion occurs when the P sues a completely diverse D, waits for that D to join a non-diverse party, then files a claim against that party
2. In evaluating whether this has occurred, the intention/knowledge of the P does not matter
3. Policy Preference: Because the P chooses the forum and initiates the action, there is potential that they could game the system and circumvent the law
iv. Supplemental Jurisdiction Analysis with 1332 Claims:
1. Determine if there is complete diversity between original P and original D
2. Run Gibbs analysis
3. Consider if allowing a federal court to hear the case runs the risk of Potential for Evasion
v. 1367(d)

XII. REMOVAL JURISDICTION
a. Ability of a federal court to hear cases that a P initiates in state court but which the D wishes to remove to federal court
b. Allows D to override P’s original choice of forum if the case filed in state court could have been filed in federal court because of 1331 or 1332 original jurisdiction
i. D may be worried the state judge will be biased towards P
ii. Procedure of federal court might be more appealing
c. Exception to the general rule that P gets to choose from among the available courts where litigation could occur
d. Federal court does not have discretion to dismiss a claim that falls under its original jurisdiction
e. § 1441(a): Removability in General
i. Applies to both 1331 and 1332 cases
ii. Only D may remove a case
iii. Case may be removed only to federal district court embracing the place in which the state suit is pending
iv. Proper removal makes venue automatically proper in the court to which the case has been removed
v. Policy Preference: System has an interest in having cases that can be heard in federal court heard in federal court
f. § 1441(b): Limits on Removal of Diversity Cases
i. No removal in 1332 cases if any properly joined D is a citizen of (domiciled in) the forum state where the action is pending
ii. Policy Preference: Reduces risk of potential bias against out-of-staters
iii. Citizenship of Ds with fictitious names will be disregarded
g. § 1441(c): Removal of Federal Questions Joined with Nonremovable Claims
i. Applies to cases where there is a 1331 claim and another claim under which there is no 1331, 1332, or 1367
ii. Applies to cases that normally would not be removable because the court does not have jurisdiction over the state law claim, so it could not have originally been filed in federal court
iii. Once a case is removed this way, a court must sever nonremovable claims and must remand them to state court, leaving only the federal claims (no discretion)
iv. Only Ds on federal claims must join in or consent to removal
h. § 1446(a): Procedure for Removal of Civil Actions
i. D must file a notice of removal in the district court in which the action is pending containing a short and plain statement of the grounds for removal, signed pursuant to Rule 11 of FRCP
i. § 1446(b):
i. Notice must be filed within 30 days of receipt of the complaint, or, if there was no service, 30 days after the service of summons 
ii. If removal is premised on § 1441(a), all Ds properly joined and served must join in or consent to removal of action
iii. Removing party must provide prompt written notice of removal to all adverse parties and file a copy of the notice with the clerk of the state court
j. § 1446(c)(1):
i. For cases that originally seem like they are not removable:
1. But, through discovery, are later determined to be 1332 cases
2. D has 30 days to remove the case
1) But statute of limitations to do this ends 1 year after the commencement of the action
2) Unless the P acted in bad faith to prevent the D from removing the action
k. § 1446(c)(2): Calculating Amount in Controversy
i. P is taken at his word if he asserts AIC in complaint
ii. Case can be removed even if there is no AIC in initial complaint
1. The notice or removal may assert the AIC
2. If so, the court will assess what the D says is the AIC, and allow it only if there is a preponderance of evidence to support it
l. § 1447: Procedure After Removal Generally
i. Authorizes the district court to take control over the removed case by asserting its authority over the parties and the records to that proceeding
ii. P’s motion to remand the case to state court for any defect in the removal procedure (other than SMJ) must be made within 30 days of the filing of the notice of removal
1. A motion to remand based on lack of SMJ may be filed at any time
iii. If at any time after the removal but before the final judgement the court concludes that it in fact lacks SMJ, the case shall be remanded
iv. A remand order is not reviewable on appeal
m. Ettlin 
i. RULE: An action is not removable to federal court under 28 U.S.C. § 1441(c) if all of the claims are within the original or supplemental jurisdiction of the federal district court (if federal court has jdx over all state law claims)
ii. Ds had to remove the case under 1441(a), but they didn’t have unanimous consent to remove of all Ds involved in the suit
iii. 1441(a) and 1441(c) are mutually exclusive, Ds cannot choose which one to rely on for removal—if they could, they would always choose 1441(c) to avoid the unanimity requirement of 1441(a)

XIII. JOINDER
a. Joinder of additional claims and/or parties must satisfy the requirements of Subject Matter Jdx, Personal Jdx, and Venue
b. Joinder of Claims
i. Rule 18: A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party
ii. Rule 13 (Counterclaim and Crossclaim): 
1. A counterclaim is filed, usually in an answer, in response to a claim filed against a party
2. 13(a): Compulsory Counterclaims MUST be filed if applicable—failure to file means it is waived  
1) Must arise out of the transaction or occurrence that is the subject matter of the opposing party’s claim
2) The claim must exist at the time of service of the answer 
i. Within 21 days of service of the complaint
ii. If the claim comes to life after this time, it is not compulsory
3) Cannot require adding another party over whom the court has no jdx
4) EXCEPTIONS:
i. When the claim is being litigated somewhere else
ii. When the opposing party starts the action by attachment (in rem) or other process that did not establish PJ over the pleader on that claim, D does not need to file counterclaim
3. 13(b): Permissive Counterclaims
1) Any non-compulsory counterclaim
2) May be filed at any time during the litigation
3) Party may even initiate a separate lawsuit on the counterclaim
iii. Law Offices of Jerris Leonard, P.C. v. Mideast Systems (Logical Relation Test)
1. Leonard filed a breach of contract claim in federal court after Mideast refused to pay him for his services as an attorney, Mideast files a separate action in state court for legal malpractices, Leonard says this was a compulsory counterclaim under 13(a) that needed to be filed in response to his original claim
2. 13(a) Analysis:
1) Mideast’s legal malpractice claim was existent at the time when it had to serve the answer (it happened during previous litigation)
2) Mideast’s legal malpractice claim arose out of the same transaction/occurrence that is the subject of Leonard’s breach of contract claim
i. Logical Relation Test (similar to Common Nucleus Test): Do the claims share facts, law, and/or evidence? 
1. “Transaction or occurrence” defined broadly in this context—a series of occurrences will suffice
2. Must be substantially, but not fully, identical
3. Here, Mideast’s claim was an answer to the original claim, arising out of the same set of facts
3. Compulsory counterclaims still must be filed if the party does not show up to the original litigation and the court renders a valid default judgement 
iv. Hart v. Clayton-Parker and Associates, Inc.: 
1. Rule: If a federal court’s jurisdiction is based on 1331, the court lacks SMJ over a nondiverse defendant’s state-law counterclaim arising from a different transaction or occurrence than the plaintiff’s claim
v. Rainbow Management Group, Ltd. v. Atlantic Submarines Hawaii, L.P. 
1. A crossclaim is a claim asserted between co-defendants or co-plaintiffs in a case that relates to the subject of the original claim or counterclaim
2. Rule: 
1) If a party files a substantive crossclaim (not an indemnity or contribution) against a co-party, the co-party becomes an opposing party and any claims arising out of the same transaction or occurrence and sharing common legal and factual questions with the crossclaim will be compulsory counterclaims under Rule 13(a)
2) If the crossclaim is not substantive, the parties remain co-parties and any claims they have against each other arising out of the same transaction or occurrence are permissive
vi. Pace v. Timmerman’s Ranch and Saddle Shop Inc.
c. Joinder of Parties
i. Rule 19: Required Joinder of additional Ps or Ds that are necessary for the action to proceed
1. Three-Step Analysis
1) Is the absent party required? 
i. Can the court accord “complete relief” without the absent party?
ii. Does the absent party have an interest in the subject matter of the action, such that, if they are not joined, their interests will be practically impaired or impeded?
iii. Does the absent party have an interest in the subject matter of the action, such that, if they are not joined, another party is subject to substantial risk of incurring double or multiple obligations?
2) If the absent party is required, is joinder feasible?
i. If joinder defeats SMJ, PJ, or venue, joinder not feasible
3) If joinder is feasible, court will join the absent party
4) If joinder is NOT feasible, court will balance non-exhaustive factors from 19(b) to determine if it should, in equity and good conscience, proceed without the party (preferred), or dismiss? (see Maldonado)—Due Process Analysis
i. Extent to which a judgement rendered in the person’s absence might prejudice that person or the existing parties
ii. Extent to which any prejudice could be lessened or avoided by protective provisions in the judgement, shaping the relief, or other measures
iii. Whether the judgement rendered in the person’s absence would be adequate
iv. Whether the P would have an adequate remedy if the action were dismissed for nonjoinder
2. Temple v. Synthes Corp., Ltd.
1) 12(b)(7): Motion to dismiss for failure to join a required party under Rule 19
i. May be filed at any time up to trial
ii. Some courts allow these motion to be raised later
iii. Some courts will raise the issue sue sponte when there is a required party that would defeat its SMJ
iv. But if SMJ is not an issue, courts cannot dismiss a case for failure to join a required party if opposing counsel does not raise a 12(b)(7) before trial
2) Rule: It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit because joint tortfeasors are merely permissive parties
3. Maldonado v. National Western
1) 19(b) analysis:
i. Complete Relief: Can be granted to the Ps without the brother by voiding the annuities and ordering D to return to Ps the sum of the annuity premiums paid to the brother
ii. Impair Absent Party’s Ability to Protect Interest: Brother’s money will not be taken away from him, even if the court orders National to pay Ps
iii. Risk of Double or Inconsistent Obligation: Risk that the insurer will have to pay twice for the same debt 
ii. Rule 20: Permissive Joinder of additional Ps or Ds to the litigation
1. Only Ps can join additional parties under this rule
2. Ps can join together in one action if
1) Their claims arise out of the same transaction, occurrence, or series of transactions or occurrences
2) AND a question or law or fact common to all Ps will arise in the action
iii. No supplemental jdx under 1367(b), even if there is a common nucleus of operative facts if ALL three requirements are satisfied:
1. Anchor claim is 1332 claim
2. Involves joinder by plaintiffs under Rules 14, 19, 20, or 24
3. Joinder does not meet one of the requirements of 1332
iv. Exxon Mobil Corp. v. Allapattah Services, Inc.
1. Rule: A federal court in a diversity action (1332 anchor claim) may exercise supplemental jdx over additional Ps whose claims do not satisfy the minimum AIC requirement provided the claims are part of the same case or controversy as the claims of Ps who do allege a sufficient AIC
1) Contamination Theory: If a party is joined to a diversity action that destroys complete diversity, the case is thrown out
2) BUT, as long as one P seeks the minimum AIC, the rule’s purpose is satisfied and other Ps can be joined who do not satisfy that requirement
v. Schoot v. United States
vi. Hartford Steam Boiler v. Quantum Chemical Rule: A federal court has supplemental jdx over a claim brought by a D against a nondiverse third party if the claim arises from a compulsory counterclaim by that D against the P
vii. Rule 14: Joining a third-party (not previously part of the litigation) to the litigation
1. Third-Party P: Defending party (either D or P) who serves summons & complaint on a nonparty who is or may be liable to it for all or part of the claim against it (called impleader)
2. Third-Party D: The person served with the summons and third-party complaint      
3. Wallkill v. Tectonic: Even if the conditions for impleader are met, the court has discretion whether to grant it based on certain factors:
1) Prejudice to original P
2) Complication of issues at trial
3) Likelihood of trial delay
4) Timeliness of the motion to implead
4. Guaranteed Systems v. American National Rule: If a federal court’s jdx is founded on diversity of citizenship, 28 U.S.C. § 1367 prohibits the court from exercising supplemental jdx over a claim by the P against a nondiverse third party impleaded under Rule 14
1) Intent of rule is to stop Ps from evading diversity requirement by waiting to join non-diverse Ds (Kroger Evasion)
2) But Guaranteed is technically a D in American’s counterclaim against it, so the court had to read the rule strictly
d. Intervention
i. Rule 24: Intervention
1. A motion to intervene, if granted (court has discretion), will allow a party that is not party of a litigation to join that litigation and the judgement will be binding on them as well
2. Two Types of Intervention:
1) Intervention of Right (24(a)(2)): Movant claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest
i. If requirements are met, court will likely grant motion
ii. Though it may limit the intervention to certain issues
iii. Impairment may be as simple as getting a bad precedent
2) Permissive Intervention (24(b)(1)(B)): Movant has a claim or defense that shares with the main action a common question of law or fact 
i. Court has discretion to grant motion or not 
ii. Great Atlantic v. Town of East Hampton
1. Intervention of Right Analysis:
1) Timeliness
i. Would either party be hurt by intervention?
ii. Would justice be served?
iii. How much time between when party heard that its interest was no longer adequately protected and when it filed motion to intervene?
2) Group’s interest in transaction that is the subject of the action: Must relate to the property or transaction that is the subject of the action
3) Intervenor’s interest impaired/impeded if not joined or adequately represented: Will the litigation have a stare decisis effect on another litigation that intervenor might take part in?
4) Adequacy of Representation:
i. If parties have the same objective, this is presumed
ii. Presumption can be rebutted by intervenor showing collusion, nonfeasance, adversity of interest, or incompetence
2. Permissive Intervention Analysis:
1) Threshold Question: Do the movant’s claim or defense and the main action have a question or law or fact in common?
2) Factors to consider:
i. Will the intervenor unduly delay or prejudice the adjudication of the rights of the original parties?
ii. Nature and extent of intervenor’s interest
iii. Intervention should not be used as a means to inject collateral issues into an existing action
iii. Mattel, Inc. v. Bryant Rule: If the party seeking intervention that fails to satisfy one of the requirements of 1332 is indispensable—is necessary to the resolution of the P’s claim—and destroys complete diversity or AIC, then there will not be SMJ

XIV. THE ERIE DOCTRINE
a. A federal court in a diversity case exercising jdx over state law claims must apply federal procedural law and the same state substantive law as would be applied by the courts of the state in which the federal district court sits
b. Can be done at different times during the litigation line depending on circumstances of the case
c. Resolves real conflicts between federal procedural law and state substantive law
i. Procedural Laws govern the rules on the means, manner, and methods of litigation
ii. Substantive Laws set the rules on rights and obligations of the parties
d. When there is a conflict between state and federal laws, federal wins IF VALID
e. Twin Aims of Erie:
i. Discouragement of substantive advantages during forum-shopping stage
ii. Avoidance of inequitable administration of the laws 
f. Erie Analysis Framework
1. What is the issue? (Ex. “HOW TO initiate action? HOW TO serve summons?”)
2. Does federal law apply/offer an answer to the question?
3. Does state law also apply?
4. Is there a conflict between federal and state law? (Do they offer conflicting answers to the same question?)
5. If there is a conflict, apply federal law ONLY if federal law is valid (Erie Tracks determine validity of federal law) 
g. ERIE TRACK ONE: Federal law is a federal statute
i. Is it arguably procedural? 
1. Arguably = Someone could rationally conclude that it’s procedural, someone else could rationally conclude that its’ substantive
ii. Erie Railroad Co. v. Tompkins overturned an earlier holding from Swift that federal courts could ignore state law and exercise independent judgement on matters of general jurisprudence, which made forum-shopping common and resulted in federal courts shaping state law, which was outside their limited powers
iii. Stewart v. Ricoh Rule: A federal court sitting in diversity should apply federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause
h. ERIE TRACK TWO: Federal law is a Federal Rule of Civil Procedure
i. Is it arguably procedural?
ii. Does it abridge, enlarge, or modify a state substantive right? (If yes, apply state law) 
1. Does is alter the elements of the P’s claim, the SOL, or the applicable remedy?
2. There is a strong presumption in favor of validity of a FRCP, so they will rarely be found invalid
3. To determine whether its effect is Erie-relevant, must look at the text of the rule to see if it mentions the claim, SOL, or remedy
iii. Hanna v. Plumer [Part I] Rule: Not every effect an FRCP has on the rights of the litigant will be Erie-relevant, so not need to displace a Rule every time it has an effect on state substantive rights—only when it alters the elements of the claim, SOL, or remedy 
i. ERIE TRACK THREE: Federal law is federal judge-made law
i. Is it arguably procedural?
ii. Is federal procedural law outcome-derivative (or outcome-affective) at the forum-shopping stage? (If yes, federal law is invalid)
1. At the forum-shopping stage (very beginning of litigation), does federal procedural judge-made law abridge, enlarge, or modify any state substantive right?
2. Outcome-determinative = Federal procedural law offers the P a substantive advantage at the time when they are choosing a forum to file action 
iii. Erie Guess: If state law is not clear as to the case in controversy AND the state’s highest court has not ruled specifically on a similar case, the federal court must determine how the state’s highest court would potentially rule on that matter 
iv. Guaranty Trust Co. v. York
1. When adjudicating a state right, the federal court is only another state court, and cannot afford recovery if the right to recovery is made unavailable by the state
2. Federal courts must follow the law of the state as to burden of proof, conflict of laws, and contributory negligence 
v. Gasperini v. Center for Humanities Rule: A federal district court reviewing a jury verdict may apply the state standard of review of the verdict, subject to review for abuse of discretion by a federal appellate court 
1. Outcome-Affective: Alteration on the amount of damages recoverable which is predictable at the forum-shopping stage 

XV.     SUMMARY JUDGEMENT
a. Moving party asking the judge to grant judgement in its favor as a matter of law because, based on the evidence presented, there is no factual dispute for the jury to resolve/no reasonable juror would disagree with the relevant facts (which support the elements of the claim or of an affirmative defense) and find in favor of the nonmoving party
b. 12(b)(6) may be filed at any time up to trial 
i. Asks the court to test the legal sufficiency of the complaint
ii. Facts are assumed to be true 
iii. This and Rule 56 both ask for judgement as a matter of law
c. Rule 56: Motion for Summary Judgement
i. May be filed at any time until 30 days after the close of Discovery 
1. Including in P’s complaint
2. P can also file the motion to attack an opposing party’s affirmative defense or counterclaim
ii. Tests the evidentiary sufficiency of the facts (evidence = proof of facts)
1. Evidence must be admissible: Should not have the tendency to provide misleading or wrong information 
2. But evidence that would be inadmissible at trial can be used to support a summary judgement motion to the extent that it is reducible into admissible evidence (ex. Hearsay is inadmissible at trial, but can support a motion for SJ if the moving party indicates that they will call a party to testify at trial)
iii. (d): Party defending a motion for SJ can show, by affidavit or declaration, that it cannot yet present facts essential to justify its opposition 
iv. (f): The court may grant a motion for SJ sua sponte after giving notice to the parties and allowing them a reasonable chance to respond
v. (h): Imbedded sanction against party that submits affidavits or declarations in bad faith or solely for delay
d. Key Terms:
i. Burden of Proof: Amount of evidence that a part with a claim or affirmative defense must offer to prevail at trial
1. Two standards of proof in civil litigation:
1) Preponderance of the evidence (51%)
2) Clear and convincing evidence (70-80%)
ii. Burden of Production: Burden that a party filing a motion for summary judgement and a party filing an opposition to that motion must bear to prevail on the motion/opposition (indicates what the parties must “produce” to prevail)
iii. Burden of Persuasion at Trial: Burden the party with a claim or affirmative defense bears to persuade the trier of fact that it should win at trial (similar to Burden of Proof)
e. Procedure for Motion of Summary Judgement:
i. Identify the elements of the P’s claim and affirmative defenses
ii. Define who has the burden of persuasion at trial (the party with the claim or affirmative defense)
iii. Determine the standard of proof (preponderance of evidence unless otherwise stated) 
iv. If the party moving for summary judgement bears the burden of persuasion at trial (has a claim or affirmative defense), it must support its motion with credible evidence
1. Once it does this, there is a presumption of lack of genuine dispute and the burden shifts to the opposing party to rebut this presumption by
1) Rehabilitating the evidence attacked in the moving party’s papers, OR
2) Producing additional evidence showing the existence of a genuine issue for trial, OR
3) Submitting an affidavit explaining why they need more time
v. If the party moving for summary judgement does not have the burden of persuasion at trial (has no claim or affirmative defense), it can
1. Offer evidence that negates the existence of even one element of the opposing party’s claim, OR
2. Affirmatively show that the opposing party has not offered sufficient evidence in support of even one element of his claim (do not have to provide their own evidence)
f. Anderson v. Liberty Lobby, Inc. (Supreme Court, 1986)
i. Facts:
1. The Investigator (Jack Anderson was publisher) published three articles about Liberty Lobby that they believed were libelous
2. Prior to this, NYT v. Sullivan held that the 1st Amendment requires a showing by a P in a libel suit to demonstrate that, in publishing the defamatory statement, D acted with malice under the “clear and convincing evidence” standard applicable at trial 
3. Trial and appellate courts disagreed whether a party filing a motion for summary judgement had to prove the absence of factual dispute using the standard applicable at trial or with a lower standard 
ii. Rules:
1. A party filing an opposition to a motion for summary judgement cannot rely solely on the allegations or denials in the pleadings, but must set forth specific facts showing that there IS a genuine issue for trial and that the motion should be denied
2. When considering a motion for summary judgement, the judge does not weigh the evidence, but instead should assess the validity of the evidence under the code of evidence 
3. On a motion for summary judgement, the judge should draw all reasonable inferences in favor of the party opposing the motion
iii. Holding: The standard of proof for summary judgement = the standard of proof applicable at trial 
g. Celotex Corporation v. Catrett (Supreme Court, 1986)
i. Facts: 
1. Catrett filed a wrongful death claim against Celotex and Celotex filed a motion for summary judgement, arguing that Catrett did not provide evidence that Celotex was a proximate cause of the decedent’s death  
2. Catrett provided three affidavits in support of her claim and the lower court denied Celotex’s motion, holding that Celotex failed to offer evidence in the forms of affidavits to support its motion, it had merely claimed that Catrett’s affidavits were insufficient to show a genuine dispute of the facts
ii. Holding: A party making a motion for summary judgment does not need to provide affirmative evidence in the form of affidavits to support its motion—it is enough for them to show that the opposing party has not met its Burden of Production 
h. Goldstein v. Fidelity (7th Circuit, 1996) Rule: A court may award summary judgment, sua sponte, to a nonmoving party if: (1) that party’s entitlement to judgment is clear and (2) the losing party was on notice that an adverse decision was possible

XVI. DEFAULT JUDGEMENT
a. Judgement in default of D’s appearance
b. On the merits (addresses the claim), but courts prefer to decide cases on their FULL merits
c. P’s well-pleaded allegations will be taken as confessions of the D, even if the D does not show up 
d. Rule 55: Procedure for defaults and default judgment 
e. Procedure:
i. P serves the complaint on D, giving D 21 days from service to answer
ii. (a): If D does not timely answer service, P seeks default with the clerk 
1. Clerk has no discretion when entering a default
2. Some courts treat default and default judgement as one in the same, though most require default to be filed separately
3. “Appearing” in court
1) If you file an answer after 25 days, you are late, but P cannot get default bc you appeared in court
2) 12(b)(2) = appearing, and you are entitled to notice
iii. (b): P can file a motion for default judgement to either
1. Clerk: If the claim is for a sum certain (no further analysis is required to determine the amount request) AND the D is not a minor or incompetent person
2. The Court: All other cases
1) Court has discretion to grant default judgement or not
2) If the party against whom a default judgement is sought has appeared personally or by a representative, they are entitled to notice at least 7 days before the hearing to calculate damages owed 
iv. (c): After a default is entered, D can no longer file an answer
1. Liability has already been determined and damages will be calculated
2. D can only file a motion to set aside the default for “good cause” (i.e., when some denial of justice would occur)
v. After a default judgement is entered, D must file a 60(b) motion to set aside
f. Rule 60(b): Motion to set aside a judgement, including a default judgement
i. (1) is the most common ground to set aside judgement
1. “Excusable neglect” = D acted with some diligence/did not act below reasonable diligence 
ii. (1)-(3): Can be filed no more than one year following default judgement
iii. (4)-(6): Must be filed within a reasonable time
g. Rogers v. Hartford Life & Accident Insurance Co. (5th Circuit, 1999)
i. Holding/Rules:
1. Waiver/acceptance of formal service of process does not constitute an appearance before a judge for purposes of Rule 55(b)(2) requiring the court to give notice
2. Factors to consider when determining whether to set aside default judgement:
1) Extent of prejudice to P
2) Merits of D’s asserted defense
3) Culpability of D’s conduct
h. Rule 41—Dismissal of Actions (two types):
i. Voluntary: P decides after filing complaint in court that it is not worth it, so they withdraw or dismiss the case voluntarily without prejudice
1. If done before motion for summary judgement is filed, court permission not necessary
2. If parties agree that P can voluntarily dismiss action without consequences, also no need for court permission
3. In all other circumstances, a court order is needed to dismiss
ii. Involuntary: D moves to dismiss if P fails to prosecute or comply the rule or a court order
1. Case is dismissed with prejudice
2. Court may require P to pay costs 

XVII. MOTION FOR JUDGEMENT AS A MATTER OF LAW
a. Can be filed by either party during trial if they are convinced by the other party’s presentation of evidence that a reasonable jury would not have a legally sufficient evidentiary basis to find for that party on that issue
b. Can be filed by a party at any time after the opposing party has been fully heard on an issue (after they have presented evidence to the jury) and before the jury is sent to decide the case
c. In contrast to a motion for summary judgement, which only tests the documentary evidence of a claim, motions for judgement as a matter of law test the documentary and oral evidence 
d. Standard is the same as motion for summary judgement—only differences are timing and which evidence is considered
e. Rule 50
i. Does not give the court power to grant a motion for judgement as a matter of law sua sponte (but jurisprudence does say that the court may, at some point, dispose of an issue as a matter of law)
ii. (b): A party that files a motion for judgement as a matter of law and is denied may file a renewed motion no later than 28 days after the jury is discharged
1. Content of 50(b) must be exactly the same as original 50(a)
2. Deadline cannot be extended for any reason
3. May be accompanied by a Rule 59 motion for a new trial, in which case the court must rule on BOTH motions conditionally (if the case gets back to trial court, it may not remember the details) 
iii. When ruling on this motion, all reasonable inferences should be made in favor of the party opposing the motion, and the judge cannot weigh the evidence
f. Honaker v. Smith (7th Circuit, 2001)
g. Rule 59: Motion for a New Trial
i. May be filed up to 28 days after a judgement is rendered
ii. Something that occurred at trial infected the jury verdict and the judgement, so a new trial is necessary to correct it
iii. Judge on a motion for a new trial MAY weight the evidence, although in most cases they will not
iv. Standard: No reasonable jury would find for the nonmoving party 
v. Will only be granted to redress the following prejudicial errors (errors that effect the fundamental fairness of the trial process and that may therefore have infected the judgement):
1. Errors in the jury selection process
2. Erroneous evidentiary rulings
3. Erroneous jury instructions
4. Verdict against the weight of the evidence
5. Excessiveness or inadequacy of the verdict
6. Misconduct by the judge, jury, attorneys, parties, or witnesses
7. Newly discovered evidence 
h. Tesser v. Board of Education (E.D.N.Y., 2002) Rule: A P is not entitled to judgment as a matter of law or a new trial if the evidence was sufficient to support the Ds, defense witnesses were credible, and any error was harmless

XVIII. RES JUDICATA
a. Must be TWO cases 
b. “A matter decided”: Once rendered, a judgement is immediately final and claims and issues resolved and decided within the judgement may not be the subject of further litigation between the parties
c. Policy: To promote repose, finality, conservation of finite judicial resources 
d. FIRST STEP ON EXAM if there are two actions: The law of preclusion applied is that which the first court would apply 
1. Federal Q Cases: Apply federal law of preclusion
2. State Courts: Apply state law of preclusion
3. Diversity Cases: Apply the federal law of preclusion incorporating state law to the extent that state law is not incompatible with fundamental federal interests
e. Claim Preclusion: Prevents a party from asserting any part of a previously resolved claim
i. Can be raised as an:
1. Affirmative Defense: Defeats an otherwise legitimate claim, must be filed in answer or waived (but court can give party leave to amend pleading via Rule 15)
2. Motion for Summary Judgement
3. 12(b)(6): Attacks legal sufficiency of the complaint by staying within the factual material in the complaint (no evidentiary burden, because not an attack on evidentiary sufficiency of complaint)
ii. ELEMENTS:
1. The claim in the second proceeding must be the same claim or cause of action as that was resolved in the first proceeding
2. The first and second proceedings must involve the same parties or those who should be treated as the same parties (parties in privity)
3. The judgement in the first proceeding must have been final, valid, and on the merits
1) Federal: Judgement final until appealed
2) State: Judgement not final until appeal is no longer available (TC decision not final) 
3) Final = All that remains for the trial court to do is assess costs or execute a judgement
4) Valid = D had proper notice, PJ and SMJ were satisfied 
5) On the merits = Not “with prejudice” 
iii. SAME CLAIM
1. State Courts:
1) Cause of action: A set of operative facts giving rise to ONE cause of action (separate cause of action for each injury)
2) Primary Rights Approach [used in CA]: P can file separate suits to redress the violation of distinct primary rights, even if the violation of those rights is factually related (ex. P can file a breach of contract claim in CA state court and claim for bad faith breach of contract in US District Court because there are two separate primary rights at stake)—cause of action for each primary right violated 
2. Transactional Approach [used in federal courts]: Final and valid judgement on a claim extinguishes all rights of the P against the D with respect to all or any part of the transaction, or series of connected transactions, out of which the action rose
1) Determining if claims come from same Transaction (Porn):
i. Are they related in time, space, origin, or motivation?
1. Do they arise out of the same transaction, seek redress for the same basic wrong, and rest on the same or substantially similar facts? 
2. Merely because two claims depend on different shadings of the facts or emphasize different elements of the facts, does not mean they come from separate transactions
ii. Do they form a convenient trial unit?
1. Where the witnesses or proof needed in the second action overlap substantially with those used in the first action, the second action should ordinarily be precluded
iii. Does their treatment as a unit conform to the parties’ expectations or business understanding or usage? 
3. Porn v. National Grange Mutual Insurance Co. (1st Circuit, 1996) Rule: Once final judgment on the merits is reached in an action, claim preclusion bars the P from bringing subsequent claims against the D that arise out of the same transaction as the concluded suit (see above)
1) Suggests that, despite the Moitie holding, there are instances where a court could make an exception to the rules of claim preclusion in instances of “unusual hardship” 
iv. FINAL, VALID, AND ON THE MERITS: Federated Department Stores v. Moitie (Supreme Court, 1981) Rules:
1.  There is no principle of law or equity which sanctions the rejection by a federal court of the salutary principle of res judicata
2. NO exceptions to res judicata 
3. Valuing finality over correctness: A judgement merely voidable because based upon an erroneous view of the law is not open to collateral attack—Ds in the second action still have the right to rely upon the plea of res judicata 
4. The only way to correct voidable judgement is by direct review 
v. SAME PARTIES: Taylor v. Sturgill (Supreme Court, 2008)
1. General Rule: Unless a party had an opportunity to litigate in an action, that party cannot be bound by a judgement rendered in an action 
1) Exceptions (parties are the same):
i. Party agreed to be bound by the determination of issues in an action between other parties
ii. Party to be bound has a “pre-existing substantive legal relationship” with a party to the judgement (preceding and succeeding honors of property, bailee/bailor, assignee/assignor)
iii. Nonparty is bound by a judgement because they were “adequately represented” by someone with similar interests who was a party to the suit (class actions)
iv. Nonparty “assumed control” over the litigation in which the judgement was rendered (i.e., by paying for the laying, suggesting litigation strategy)
v. Party who did not participate in a litigation later brings suit as the designated representative (proxy) of a person who was a party to the prior litigation
vi. A special statutory scene expressly forecloses successive litigation by non-litigants (bankruptcy and probate proceedings)
2. Holding: There is no seventh exception that binds a nonparty to a judgement when they were “virtually represented” by a party a prior litigation 
f. Issue Preclusion (Collateral Estoppel): Prevents a party from relitigating a discrete issue actually litigated and decided on in a previous suit in a subsequent suit, even if it involves a different claim (questions of fact or mixed questions or law and fact, but no questions of law only)
i. ELEMENTS:
1. The same issue is involved in both actions 
1) CA: Issues must be identical
2) Federal: Must be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion
2. Both actions involve the same parties or those in privity with them
1) Doctrine of Non-Mutuality: Party against whom you raise issue preclusion must have had a full and fair opportunity to litigate the issue in Litigation #1 
2) Privy = One who, after rendition of the judgement, has acquired an interest in the subject matter affected by the judgement through or under one of the parties (inheritance, succession, purchase) 
3. The issue was actually litigated in the first action
1) Parties had a full and fair opportunity to confront each other on the issue
2) Issue must have been
i. Properly raised
ii. Formally contested between the parties
iii. Submitted to the court for determination
3) No settlements 
4. The issue was decided and necessary to a valid and final judgement in that action
1) CA: Judgement must have been valid “on the merits” 
ii. SAME ISSUE: Lumpkin v. Jordan (CA Court of Appeals, 1996) Rules:
1. Claims dismissed by a court declining to exercise supplemental jdx (1367(c)), even if done so “on the merits,” are dismissed without prejudice, allowing a P to dodge claim preclusion by filing in state court 
2. BUT, if an issue is finally and necessarily decided as part of a federal claim, collateral estoppel bars a P from subsequently bringing a state law claim based on the same issue
iii. DECIDED AND NECESSARY: [Cunningham v. Outten (DE Superior Court, 2001)]
1. Exceptions: Even if an issue is decided and necessary to a judgement, it will not be given preclusive effect if 
1) The initial forum in which the litigation took place provided significantly less extensive or less formal procedures for the resolution of the underlying controversy, or if as a matter of law, the party against whom issue preclusion is being asserted could not have appealed the initial judgement
2) The party against whom it is asserted had a significantly heavier burden of proof in the initial proceeding, or if the party asserting issue preclusion has a significantly heavier burden of proof in the second proceeding, or if the burden of proof has shifted from the party against whom issue preclusion is asserted to his adversary
3) The party to be estopped lacked an incentive to litigate the issue seriously in the earlier suit 
iv. SAME PARTIES
1. Defensive Issue Preclusion: D seeks to prevent P from asserting a claim the P has previously litigated and lost against another D (can also be used defensively by a P sued by a D on a counterclaim) 
1) Promotes judicial economy: Gives a P a strong incentive to join all potential Ds in the first action as possible because they are precluded from relitigating identical issues simply by “switching adversaries” 
2. Offensive Issue Preclusion: P seeks to foreclose the D from litigating an issue the D has previously litigated unsuccessfully in an action with another party 
1) Does not promote judicial economy in the same way defensive issue preclusion does 
2) Unfair to D 
i. May have had little incentive to defend vigorously in the first suit, particularly if future suits are not foreseeable
ii. Second action affords the D procedural opportunities unavailable in the first action that could cause a different result 
3. Bernhard v. Bank of America (CA Supreme Court, 1942) 
1) Facts: P litigated an issue in a probate proceeding and lost, then filed a separate action on the same issue against a D who was not a party in Litigation #1 
2) Rule: A party who was not bound by a previous action may assert issue preclusion against a party who had a full and fair opportunity to litigate the issue in a previous action and is bound by that action
4. Parklane Hosiery v. Shore (Supreme Court, 1979) 
1) Facts: 
i. P sues D in federal court for violation of Securities Exchange Act 
ii. While this suit is pending, SEC sues the same D for violation of the Securities Exchange Act and wins
iii. P files motion for partial summary judgement, claiming D is collaterally estopped from relitigating the issues that had been resolved against them in the action brought by the SEC
2) General Rule: In cases where a P could have easily joined in an earlier action or where the application of offensive issue preclusion would be unfair to D, a trial judge should not allow the use of offensive issue preclusion 
