
FORUM SELECTION
Overview
Three Doctrines of Forum Selection
SUBJECT MATTER JURISDICTION (SMJ) – which type of dispute? 
Power over the subject matter
Can this kind of court issue orders in this dispute?

PERSONAL JURISDICTION (PJ) – which government/state?
1. Power over the person
1. Can the courts of this government issue orders binding on these people?

VENUE – which court location?
1. Geographical location
1. Within a multi-court system, is this the correct court location?

SUBJECT MATTER JURISDICTION
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1. Overview
1. SMJ does not necessarily relate to the legal theory behind the claim. Most common SMJ issues are a result of the case being filed in federal court in 1 of 2 ways:
1. Diversity – claims over $75K between citizens of different states
2. Claims arising under federal question

Just because a claim can be raised in federal court does not mean it has to. Congress does require certain types be brought in federal court. 

Courts of general SMJ do not exist in the federal system. 

Case can be dismissed at any point under 12(b)(1):
1. Record is not limited to allegations in the complaint
1. Rule 12(d) limits the record for 12(b)(6) motions, not other motions under Rule 12(b)
Introducing the evidence of citizenship
1. Evidence may be gathered informally or through discovery (if needed)
· Court evaluates the facts as if it were summary judgment
· If paper record shows undisputed facts to resolve the motion, court may rule
· If paper record shows genuine disputes of facts material to the motion, court may hold an evidentiary hearing to make factual findings

1. Diversity Jurisdiction – 28 USC §1332(a)

1. US Constitution, Art. III, §2 – The judicial power [of the federal government] shall extend to [nine subject matters] – two of these are Citizens of Different States and Citizens v. Aliens (§1332(a))
1. Alienage Jurisdiction: “The [federal] judicial power shall extend … to controversies … between … the citizens [of a State] and
2. Diversity Jurisdiction: “The [federal] judicial power shall extend … to controversies … between citizens of different States”

Acceptable Combinations of Parties under 1332(a)
1. Citizens of different States
1. Citizens of a State and citizens or subjects of a foreign state
1. Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
1. A foreign state, defined in section 1603)a_ of this title, as P and citizienns of a State or of different States

What substantive law is applied when in a federal court on diversity?
Erie Doctrine: When ruling on a state law claim, federal court applies
a.	State Substantive Law
b.	Federal Procedure Law

Roadmap to §1332(a)
1. Diversity of Citizenship
1. Determine citizenship of parties – determined on date complaint is filed
Natural persons
Corporations
Unincorporated entities
1. Amount in Controversy 
1. What to count?
1. Aggregation of amounts from different claims

Determining Citizenship of Natural Persons
1. To be a citizen of a US State under 1332, a natural person must be:
1. A US citizen
Who is “domiciled” in a US state
Only one domicile at a time
Initial US domicile = state where born or naturalized
Domicile changes upon:
a. Physical presence in another jurisdiction [US or foreign]; AND
b. Intent to remain there indefinitely

Gordon v. Steele: Malpractice case against 2 PA doctors. Gordon was raised in PA but went to college in Idaho. Filed case in fed court but D’s said she was still domiciled in PA. Relevant Factors for PA citizenship: College records show PA address, had PA drivers lecense, worked there in summer, had bank account there, etc. Relevant Factors for ID citizenship: Expressed intention not to return to Pennsylvania (this is most important); apt in ID which she regards as residence; does not return regularly during vacations (only 1 summer); member of Blue Cross in ID; wants to marry and will follow husband, unlikely to PA. 
1. Court finds that because of connection to ID and subjective intention not to return to PA in foreseeable future that she is citizen of ID for purpose of diversity jurisdiction
1. Proof of intent to remain permanently is not the test. If the new state is to be one’s home for an indefinite period of time, he has acquired a new domicile. It 
1. Courts will look at: payment of taxes, house of residence, place of business, exercise of political rights, etc. 

Mas v. Perry: Creepy apartment owner (Perry) had set up two-way mirrors in Judy and Jean Paul Mas’s apartment. Jean Paul was resident of France, and Perry was resident of Loisiana. Judy currently still resided in LA with her husband as students (had been there for over 3 years by time of trial), but was born and married in Mississippi. 
1. Opposite result as Gordon: court confirms she is still citizen of Mississippi.
1. Main difference between Mas and Gordon – Mas never stated an intent to stay in LA indefinitely
1. Still, made no definite plans to return to Mississippi either.

Complete diversity required: no D is a citizen of the same state as any P (+ over $75K). Different rule for class actions 1332(d).

SMJ issue can be raised at any time. (Case had already concluded in Mas v. Perry). Not a waivable defense. 

Determining Citizenship of Corporations

1. Defining Corporate Citizenship 
1. §1332(c)(1)
“For the purposes of this section … a corporation shall be deemed to be a citizen 
· of every State and foreign state by which it has been incorporated and of the State 
· or foreign state where it has its principal place of business …”

Corporations are citizens of up to two states: 
1. State of incorporation and
1. Principal place of business:
State of its “nerve center” i.e., “the place where the corporation’s high-level officers direct, control, and coordinate the corporation’s activities.”
Hertz Corp. v. Friend - A corporation’s principal place of business, for federal diversity jurisdiction purposes, refers to the place where the corporation’s high-level officers direct, control, and coordinate the company’s activities. Court looked at the plain language of the statute, the ‘nerve center’ of the company, and the legislative history for context.

Determining Citizenship of Unincorporated Entities
1. Citizen of every state of its members
· Location of principal place of business does not matter 
· If a single member shares citizenship with the P, no diversity
Includes:
· Partnership 
· LLP or LLC
· Membership Organization
· Labor Union
· Condo Association
· Other Non-Corporate Entities

Amount in Controversy
1. Jurisdictional Amount
28 U.S.C. §1332(a) – allows federal SMJ over claims between diverse parties “where the matter in controversy 
· exceeds the sum or value of $75,000, 
· exclusive of [= not counting]
· interest and 
· costs.”
**Note: actual judgment does not have to exceed jurisdictional amount**

Determining the Amount
1. Amount requested LESS requested amounts that are, “to a legal certainty,” not availably by law (if any) LESS interests & costs included in request

Amounts unavailable “to a legal certainty”
1. Substantive law determines which sorts of damages are “to a legal certainty” unavailable
(d) Examples:
· Punitive damages
· Not available for breach of contract or ordinary negligence
· Not available at all in most jurisdictions
· Attorney’s fees
· Not available unless authorized by contract or statute 
· Capped damages
· Not available if limited by contract or statute

Diefenthal v. Civil Aeronautics Board (1982; jurisdictional amount was $10K)
1. Plaintiffs wanted to be in a smoking section in first-class and were told they would have those seats prior to boarding plane. Plaintiffs requested relief of $50K and alleged breach of contract and IIED after seats were denied by “rude” flight attendant.
1. Court says they will not get more than$10K for IIED. There was no evidentiary support (i.e., affidavits, therapy fees).
1. Rule: Although the damage amount claimed by the plaintiff in good faith will generally control in a diversity jurisdiction assessment, the amount in controversy requirement will not be satisfied by an unsupported claim for damages.

Aggregating Amounts
1. Plaintiff can combine amounts against the same defendant (even if claims are unrelated)
1. Plaintiff can combine amounts for multiple defendants (if there is “joint liability” for a single instance of harm)
1. Plaintiffs cannot combine amounts against D unless harm is to a “common, divided, or joint” interest
1. Second plaintiff may tag along on a complaint if first plaintiff's amount is sufficient

 Exceptions to Diversity
1. Diversity statute has been interpreted not to authorize federal court SMJ over two subject matters – EVEN IF the cases otherwise satisfy diversity and amount-in-controversy:
1. Domestic relations (divorce, custody, alimony) – family court
1. Probate

Federal Question 
1. Background
1. §1331
The district courts shall have original jurisdiction of all civil actions:
1. arising under the Constitution, laws, or treaties of the United States.
· A case “arises under” the laws of the US if federal law creates P’s entitlement to a remedy
· Also known as presenting a “federal question”
· Ex’s: Δ allegedly violated a federal statute, or a federal statute authorizes π to sue 
Congress decides how much federal question SMJ the federal courts can hear – Art. III allows Congress to enact statutes that authorize federal court SMJ over cases having a federal “ingredient.”  Osborn v. Bank of the United States (1824)

Well-Pleaded Complaint Rule
1. Rule:
1. A claim arises under federal law only if the federal question would appear in a “well-pleaded” complaint
1. A “well-pleaded” complaint:
1. Includes claim(s) where π’s entitlement to relief is created by federal law
1. Does not discuss federal issues that would arise only in Δ’s response

Louisville & Nashville RR v. Motley – Plaintiffs were hurt in a railroad accident on D’s railroad and received life-time free transportation passes as settlement. In 1906, Congress passed an act forbidding passes granting free transportation and D revoked P's free passes. P brought suit against D in federal court alleging that the act did not apply to their free pass b/c it would deprive them of their property under the 5th amendment. SCOTUS remands and dismisses for lack of jurisdiction b/c did not arise under federal law. A well-pleaded complaint would have been about state contractual law and D would assert affirmative defense that federal law makes it illegal to give them passes. P cannot anticipate a D will use federal law as a defense in order to bring a complaint “arising under” federal law.

Supplemental Jurisdiction

1. Background: A P can use supplemental SMJ to attempt to “hook” other claims (that would not alone have SMJ) onto a claim that arises under federal law. However, joinder does not guarantee SMJ. Should try to avoid using supplemental SMJ to establish SMJ whenever possible. 
Pendent jurisdiction: state tort claim hanging on to the federal claim

1. Generally, SMJ must be proper for each claim.
1. If one is state and one is federal, could do in separate courts – but this is inefficient, also potential claim preclusion issue if one is finalized before the other and there is sufficient overlap. Also chance for inconsistent results
1. Could do both in state court (as long is fed claim is not exclusive), but then you lose benefits of federal option
1. Thus, another potential option in certain circumstances is supplemental jurisdiction

UMW v. Gibbs (1965) – holds that supplemental SMJ is constitutional – Court found that where a federal and state claim arise out of the same factual basis, a case be brought in federal court. Federal court had jurisdiction over the federal labor law claim but not over the state claim of contract violation. However, if the "plaintiff asserts one proper federal claim, Gibbs holds that the court may hear related state law claims if they arise out of the same “COMMON NUCLEUS OF OPERATIVE FACT."
· P could not bring under 1331 b/c state law was not a federal question. 
· P could not bring under 1332 b/c the union had members in TN so there was no diversity.
· Court also established reasons a federal court may drop the state claim even if they legally can preside over it:
i. Federal claim dropped early
ii. State issue is predominate 
iii. If it’s a novel or complex issue of state law
iv. Potential jury confusion

Owen Equipment v. Kroger: Kroger (P - resident of Iowa) files negligence claim against Omaha Power (D - resident of NE) in federal district court. Omaha Power filed a third-party complaint against Owen Equipment whom constructed the crane that killed her husband. Court allowed Kroger to amend complaint to include Owen as a 3PD. However, during trial, it became apparent that Owen was a citizen of both NE and Iowa (corporation). Trial court jury returned a verdict in favor of P and district court denied 3PD's  motion to dismiss for lack of SMJ. 
Holding: In an action in which federal jurisdiction is based on diversity, the court may not exercise jurisdiction over the plaintiff's claim against a third-party defendant if there is no independent basis for federal jurisdiction over that claim. Jurisdiction under 28 U.S.C. § 1332 requires complete diversity of citizenship between the parties, or in other words, that each defendant is a citizen of a different state from each plaintiff.

Rule 1367 Structure & Breakdwon
1. Except as in B & C, court “shall have” supplemental SMJ over claims that are part of the same case or controversy as the anchor claim (Gibbs)
2. Court “shall not have” supplemental SMJ over some claims identified in A (Owens)
3. Court “may decline” supplemental SMJ (Gibbs)

The Basic Rule 28 USC 1367(a)
1. 	Except 
a. as provided in subsections (b) and (c) or 
b. as expressly provided otherwise by Federal statute, 
2.	in any civil action of which the district courts have original jurisdiction, [anchor claim required]
3.	the district courts shall have supplemental jurisdiction over all other claims 
32. that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution.”

Why federal courts may decline to exercise supplemental SMJ:
1. (Gibbs) A federal court may decline to exercise supplemental SMJ where:
9. Keeping the claim in federal court would not advance judicial economy, convenience, and fairness to litigants
9. Federal court would have to make “needless” decisions on state law issues
9. Federal claims are dismissed before trial, leaving only state claims
9. State issues substantially predominate over the federal issues
9. Differences between the claims would pose a likelihood of jury confusion

Discretionary refusal of supplemental SMJ – 1367(c) 
· Statute: “(c) the district court may decline to exercise supplemental SMJ over a claim under subsection (a) if – 
i. (1) the claim raises a novel or complex issue of State law,
ii. (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
iii. (3) the district court has dismissed all claims over which it has original jurisdiction, or 
iv. (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.” 

1367(c)(1) – Novel or complex issue of state law – will applying applying substantive state law be unusually difficult? Factors to consider:
1. Does the state law claim seem hard to decide?
1. Have the courts of State X decided similar cases before?
1. Is the case law from State X inconsistent or confused?
1. Is this case distinguishable from prior State X cases?
1. If the case involves a state statute, is it new?  Unambiguous?  Previously interpreted in case law?  Modeled on other state statutes with case law?
1. Would the state be harmed if a federal court were to decide this state law question incorrectly?
1. Would this combination of state and federal claims cause confusion for a jury?

1367(c)(2) – State Claim Predominates Over Original Claim – is the supplemental “tail” wagging the original “dog”? Factors to consider: 
1. Number of supplemental claims
1. Amount of damages associated with each claim
1. Trial time needed for each claim
1. Discovery needed for each claim
1. Logical and factual relationship between the claims

1367(c)(3) – Anchor Claim Dismissed
This one depends on timing, the farther along the case is the more likely they are willing to keep.

1367(c)(4) – Exceptional Circumstances
This one is rare. Because declining supplemental SMJ is inefficient, this exception is disfavored. Usually, they will want to keep the cases together. Circumstances must be exceptional, and reason to decline must be compelling. 

Removal
1. Background
1. Rules:
1. 1441 and 1446 – D may ‘remove’ a case from state trial court if it could have been originally filed in federal trial court.
1. 1447 – improperly removed case will be ‘remanded’ back to state trial court

1. Removability: 
1. Basic Rule:
1. 28 USC §1441(a) (this is most important part of statute)
· Original Text: Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending
Paraphrased if/then:
IF
· A civil action is brought in a State court, AND
· The action could have been filed as an original action in federal district court, AND
· No other statute expressly forbids removal See esp. §1441(b)(2)
THEN
· Defendant(s) may remove (see also §1446(b)(2)(A))
· To the co-extensive US District Court
Other:
a. Case will be removed to federal district court that presides over region where case was filed
b. If there are multiple D’s, they have to agree on removal; (§1446(b)(2)(a) clarifies all D’s who have been served)
How to avoid removal:
a. Carefully worded complaint to ensure no fed question issues
b. Don’t sue for over $75k
c. Ensure at least one D is from same state, or sue in state where D lives
How to remove – 28 USC 1446(a): the removing parties “shall file in the district court . . .a notice of removal . . .containing
1. A short and plain statement of the grounds for removal, 
1. Together with a copy of all process, pleadings, and orders served upon such defendant[s] in such action.”
After removal has happened must notify the state court that it is filed in federal court
· When you remove case to fed court you are essentially starting a new action. On civil cover sheet, special box to check (remove to fed court)

In-State Defendant Exception: (for diversity cases only) – 28 USC 1441(b)(2)
“A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if
a. Any of the parties in interest properly joined and served as defendants
b. Is a citizen of the State in which such action is brought.”
Interpretation: a case that is solely based on diversity cannot be removed if any one of the D’s joined is a resident of the forum state. 

Removal Procedures 
1. Who may remove? Any of the D’s can remove, but all must agree.
1. Timing
3. Of removal notice:
1. Per 1446(b)(1) – 30 days after receipt of initial pleading, through service or otherwise
1. Per 1446(b)(3) – can remove within 30 days of receiving some paper that makes case removable for the first time
2. i.e., amended complaint that now states a federal claim where the original claim was only State and not diverse
2. or a new paper saying that a D was dismissed that now makes case diverse and thus removable
1. Per 1446(c)(1) – if removal is based on diversity, cannot remove later than 1 year after action began unless P acted in bad faith
1. 1447(c) – Defects other than SMJ – 30 days after notice of removal filed
1. 1447 (c) – SMJ defects – any time

Appeals of Removal & Remand Decisions
1. No exception to final decision rule for removal (can’t directly appeal remand denials) – removal is not a final decision. Trial will proceed, can raise issue at a circuit court level.
1. What if trial court remands, can this be appealed?
5. No. 1447(d) says this is not reviewable. 


Fees for Improper Removal – if removal case is remanded (improper removal), D may have to pay plaintiff costs, attorney fees

Avits v. Amoco Production Co.: P files complaint saying D’s violated not only state but also fed law. D files notice of removal. Then files 12(e) motion for more definite statement re: what fed law they are accused of violating, but motion denied. P amended complaints specifying only state law theories; pretrial order mentions fed statutes only as a guide for calculating damages. Court issues (pretrial) preliminary injunction against D. D makes interlocutory appeal of preliminary injunction ruling, arguing no SMJ. 
· Circuit Court rules no SMJ. Complaint said violation of fed law, but this was never identified after multiple amendments. 
i. None of complaints ‘well pleaded’ to state violation of fed law, all state law issues
ii. Issue of damages potentially being calculable under fed laws insufficient 


PERSONAL JURISDICTION

1. Overview
1. Two main issues to consider:
1. Order of battle:
1. Does the forum’s long-arm statute assert personal jurisdiction over the defendant?
1. If YES, does the forum’s assertion of PJ satisfy the Constitution’s due process clause?

Roadmap for PJ:
1. Long-arm Statute: does the relevant long-arm statute authorize court to exercise PJ in this case? 
1. Constitution: would exercising PJ in this case violate due process? 
14. Traditional bases of PJ (still relevant)
14. Modern/minimum contacts (International Shoe) method: begin by identifying (1) D’s contacts with the forum (2) that are purposeful. 
2. Specific Personal Jurisdiction: Does case “arise out of” or “is related to” D’s purposeful contacts with the forum?
1. If yes, analyze as specific PJ, deciding if:
1. D’s purpose contacts are more than “minimum;” and
1. PJ over D in this forum would be “reasonable”
1. If no, analyze as general PJ
2. General PJ (all-purpose): Proper over:
2. Natural persons in their domicile; or
2. Corporations or other business entities where they are “essentially at home"

Long-Arm Statute
Does the relevant long-arm statute authorize court to exercise PJ in this case? 

1. General
1. Typically written by state legislature – but cannot violate Constitution’s due process
1. Different types:
16. Florida’s Long-Arm Statute: unenumerated acts/laundry list style (people who commit torts, own property, conceived child in state, etc.)
16. CA’s Long-Arm Statute: Constitutional maximum (“A court of this state may exercise jurisdiction on any basis not inconsistent with the constitution of this state or of the United States.”)

1. Long-Arm Jurisdiction in Federal Court – Rule 4(k)(1)(A)
1. [The federal district court has] personal jurisdiction over a defendant: (A) who is subject to the [personal] jurisdiction of a court of general jurisdiction in the state where the district court is located…;”
1. Short Version: IF State X would exercise PJ over this D THEN The federal court located in State X will exercise PJ over this D (Fed court essentially piggy backs off state courts long arm statutes to determine PJ)




1. Constitution: would exercising PJ in this case violate due process?
1. 4 Traditional Bases for PJ:
1. SERVICE OF PROCESS WITHIN FORUM STATE:
1. Service properly performed and provides constitutionally required notice
1. Why?
10. Service of summons symbolizes the sovereign’s power over D
10. If service occurs within forum, it is proof that D is present in forum
1. Rule 4(k)(1)&(2) – “serving a summons establishes the federal district court’s PJ over a D.”

1. DOMICILE IN FORUM – same as Diversity
1. Milliken v. Meyer: Form is WY, Meyer domiciled in WY, but serviced in CO. Court says no big deal that service occurred in CO. If intent to reside indefinitely in WY, then they have PJ

1. CONSENT
1. PJ is waivable (unlike SMJ)
1. P consents by filing, D consents by not trying to get dismissal (either by 12(b)(2) motion or raising an affirmative defense in answer
1. Possible to consent via contract that requires consent to jurisdiction or an arbitration clause
15. Carnival Cruise Lines v. Shute: Shute has accident in international waters on Carnival cruise. Shute sues in Washington where he is domiciled, but Carnival is in FL. Carnival had waiver on contract which was agreement to litigate in FL. Supreme Court upholds contract.
15. Rule: Forum selection clause is valid and enforceable even if parties did not negotiate terms as long as it is not fundamentally unfair. 
15. In this case fair and reasonable because: it limits where carnival can be sued, and carnival can pass savings to customer; not alien forum; no indication forum chosen in bad faith to discourage litigation. 

1. SERVICE ON AN AGENT WITHIN FORUM



Modern/International Shoe Approach

1. General – why adopt?
1. Traditional constitutional bases for PJ leave some defendants out of reach (comes into state, causes accident; salesperson in state, but company has no offices there; contract w/someone in other state, they breach)
1. Traditional rules favor D.
1. “Historically … [the defendant’s] presence within the territorial jurisdiction of a court was prerequisite to its rendition of a judgment personally binding him.”  Pennoyer v. Neff (1878). BUT
14. “Due process requires that:
1. in order to subject a defendant to a judgment in personam, 
1. if he be not present within the territory of the forum,
1. he has
2. certain minimum contacts with the forum
2. such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’” 

International Shoe (modern method) – P in WA, legal action (forum) in WA. D incorp in DE, PPB in MO but salesman in WA who set up in hotel rooms, use samples, give forms to people who then order directly from HQ (this allows them to say sales happen in MO, therefore can avoid being sued and paying taxes in other states). 
· Paradigm shift in determining PJ: from “presence” to “contacts and fairness”
i. "The Court explained that, to determine whether personal jurisdiction exists, a judge must focus on the defendant’s contacts with a forum, not simply on whether the defendant is present or doing business there. This shift made sense in light of the practical difficulties that the Court had encountered in applying Pennoyer."
· Why is it fair for the State to exert PJ over an out-of-state D w/ enough contacts?
i. Reciprocity – D got something good from state, only fair there is reciprocal relationship – If dispute arises, “I will be subject to PJ of State”
ii. D has control over its fate (related to consent) – no surprise, you control where you have contacts 
iii. Fair warning to D
iv. Less burdensome on D than PJ in state w/no contacts
v. Probable location of evidence and witnesses
vi. States interest in accountability and law enforcement
vii. P’s access to court (liberals care more about this)
· Determining Minimum Contacts
i. Specific Personal Jurisdiction – enough contacts related to this lawsuit to make PJ proper for this lawsuit
1. Hanson  v. Denckla – purposeful contacts
a. “The unilateral activity of [the plaintiff or others] cannot satisfy the requirement of contact with the forum State. … [I]t is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”
b. Want to be looking at contacts where D did something purposeful 
2. McGee v. International Life Insurance Co.: D (based in TX) buys other insurance company (formerly based in AZ), takes over McGee’s son’s insurance policy. Son is domiciled in CA. Son dies, D refuses to pay because its suicide, P brings case in Cal. 
a. Contacts – mail sent to son, knowingly entered into contract w/Cal resident, making money off K, knew son was living in CA. 
b. Fairness – straightforward, look at factors
c. McGee Variation: what if he moved to CA and didn’t tell insurance company? No minimum purposeful contacts w/regard to Cal if they didn’t know they had moved
d. Online variation: what about email that is routed through servers in other states, is that purposeful contact? Not really purposeful, didn’t intend to have email routed through random states

Specific jurisdiction for contracts cases
1. Burger King v. Rudzewicz: D contracted w/ Burger King (P) to open a franchise in Detroit. D's were unable to make payments on their restaurant equipment and P sued them for breach of contact. BK's headquarters were in FL.
e. Must use the 2-step analysis:
i. Step 1: are there at least a minimum of purposeful case-related contacts?
ii. Step 2: are there facts making PJ nonetheless unreasonable? 
f. Here, D made a contract w/ a FL-based company. D attended training programs in FL, purchased equipment in FL, and sent money to FL to open the franchise. Thus, FL is a proper forum. 

Factors for reasonableness inquiry (see Asahi below for unreasonable holding)
ii. Private Factors:
1. Burden on D:
a. Worldwide, VW: “always a primary concern”
b. BK: only relevant if burden creates a “severe disadvantage” to ability to defend
2. P’s interest in access to local court
iii. Public Factors:
1. Forum state’s interest in adjudicating the case
a. Worldwide, VW:  States should not “reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system”
b. Burger King: “A State generally has a manifest interest in providing its residents with a convenient forum for redressing injuries inflicted by out-of-state actors”
2. Judicial efficiency across jurisdictions
3. “Shared interests” of States in furthering “substantive social policies”

Specific jurisdiction for tort cases: 
iv. Keeton v. Hustler: Hustler publishes article about Keeton, she claims it is libelous. Hustler’s PPB is in CA, Incorp in OH. Keeton is domiciled in NY. But Keeton files in NH because of SoL issue. Hustler’s ‘contacts’ with NH is that it sells magazines there. 
1. Does suit relate to those contacts? D did trash her reputation in NH so yes. 10K magazines sold there, this is substantial # of copies, so court finds sufficient contacts, and reasonable. 

v. Calder v. Jones:  Jones (domiciled in CA) sues National Enquirer (FL), South (writer, FL) and Calder (editor, FL) for defamatory article published about her. Natl Inq. Doesn’t contest PJ as mags sold in CA (see above), but Calder and South do (they are domiciled in FL). 
1. Court says there is enough for PJ. They were writing about someone in CA, used sources in CA, new article would be published in CA and damage jones rep there. 
2. NE is clearly getting benefit of CA by selling mags there, but what about writer?
vi. “Purposeful” contacts in tort law:
1. RULE: In Tort cases we see purposeful direction – intentional act aimed at forum state causing harm in forum state
2. Categories of “Purposeful Activity” in 9th Circuit:
a. “[π] must establish that [Δ] either 
i. purposefully availed itself of the privilege of conducting activities in California, or 
ii. purposefully directed its activities toward California. 
3. Purposeful direction tests (Calder v. Jones): D must have:
a. committed an intentional act, 
b. expressly aimed at the forum state, 
c. causing harm that the defendant knows is likely to be suffered in the forum state.” (Axiom Foods)
d. Note: mistake to say anytime D does something and there are effects in state the state has PJ, that is too far for courts
4. Fiore v. Gibson: TSA takes gambler’s cash in GA airport. Gamblers are NV residents; they file in NV. Court says them planning to take case to NV and TSA agent knowing they live in NV not sufficient, not constitutional for NV to have PJ over Walden – didn’t purposefully do anything in NV, no minimum contacts. Knowing they were going not enough. 



Specific jurisdiction for product liability law
1. General rule: 
If a party:
· Makes or
· Sells 
A defective product that causes harm
Then:
· The party is liable for injuries caused by the product’s defect
· ...even without any contractual relationship between parties

Asahi Metal Industry Co. v. Superior Court (1987) – Asahi (D) brought in as a third-party defendant b/c they manufactured valves that were used in constructing a defective motorcycle that injured P and killed his wife. 
1. Court mixed on whether there was minimum contact between Asahi and CA but Court agreed that PJ was UNREASONABLE (2-step analysis determined in Burger King).
(q) PURPOSEFUL CONTACTS:
· Location of accident & witnesses are in CA
· Reciprocity – D benefits from CA economy (20% of sales in CA)
· Accountability – CA wants to protect its citizens
(r) UNREASONABLENESS ANALYSIS: (P in this case is the other D (Cheng Shin) who is located in Taiwan)
· Private factors
· Burden on D – Asahi in Japan [travel and costs are significant]
· P’s interest in access to local court – what interest does the Taiwan-based company have in a CA court?
· Public (governmental) Factors:
· Forum state’s interest in adjudicating this case – CA likely cares about the CA citizen who was harmed (OG P) but this PJ question is about Cheng Shin. CA likely doesn’t care about this Taiwanese company.
· Judicial efficiency across jurisdictions – not really discussed in SC opinion
(s) OPINIONS:
· Brennan: D is “aware that the final product is being marketed in the forum State.”
· O’Connor: D had “intent or purpose to serve the market in the forum state.”

Intent & Stream of Commerce
1. Worldwide VW majority opinion: 
“The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over
20. a corporation 
20. that delivers its products into the stream of commerce 
20. with the expectation that they will be purchased by consumers in the forum State.”

**do not talk about stream of commerce when it does not apply**


General Personal Jurisdiction
1. Background: (all-purpose jurisdiction) Δ has so many contacts with forum that PJ is ALWAYS proper – even for lawsuits unrelated to forum contacts
21. NOTE: General PJ is common if Δ is citizen / domiciliary of forum state; otherwise, rare
21. May be used whether or not case "arises out of" or "is related to" D's purposeful contacts with the forum
21. Case-related contacts unnecessary

1. Natural persons: domicile – similar to traditional PJ basis

1. Corporations: hinges on “essentially at home”
· Corporate and unincorporated associations use same test

1. Perkins v. Benguet Consolidated Mining (1952) – D was a Filipino company that formed under Philippines law. P was a citizen of the US but in the state of Ohio. P sued over financial misdeeds occurring outside Ohio. Holding: General PJ appropriate b/c D was headquartered in Ohio in exile after Japan occupied Philippines. D's founder was doing business and keeping records in OH.
1. Goodyear Dunlop Tires v. Brown (2011) – Goodyear (D) is US company based in Ohio and has a factory in NC. Subsidiaries in various European companies. Accident occurred in France. P suing in NC b/c P = parent's of decedents lived in NC. 
Holding: Court found that the subsidiaries (in Europe) were not "essentially at home" in NC.
· Similar to Walden v. Fiore - just b/c P experiences some effects in the state does not mean that there is purposeful contact by the D  
Daimler AG v. Bauman (2014) – Mercedes Benz Argentina (MBA) was a subsidiary of D, Daimler. Bauman (P) sued D in CA court based on atrocities committed by MBA. 
Holding: Court found no General PJ of Daimler in CA b/c they 1) incorporated and 2) principal place of business outside of CA. Does this mean that a corporation is "essentially at home" only in these 2 locations? Unclear.
· Parent is not necessarily at home everywhere subsidiaries are at home
· Just b/c D sells a lot of product in the forum state doesn’t make it “at home” there

Bandemer v. Ford Motor Corp. Analysis
1. Facts: 
24. Crown Victoria designed in Michigan
24. Built in Canada
24. Sold to original buyer in North Dakota
24. Sold to three subsequent owners, last of whom registers it in Minnesota
24. Collides with snowplow in Minnesota; passenger Bandemer injured when air bag does not deploy





MN Long-Arm Statute
“A court of this state … may exercise personal jurisdiction over any foreign corporation [that] : …commits any act outside Minnesota causing injury or property damage in Minnesota, subject to the following exceptions when no jurisdiction shall be found:
(i) Minnesota has no substantial interest in providing a forum; or
· When does a State have a substantial interest?
· When it wants to protect its citizens or people in the state who may be injured
(ii) the burden placed on the defendant by being brought under the state's jurisdiction would violate fairness and substantial justice.
· Will it be difficult for Ford to have the forum in MN?
· No. Has money, headquarters in MI (not far)

Constitution 

1. Traditional Methods - not discussed in case

1. Modern/Minimum Contacts Method 
1. Ship cars there, sell cars there, advertisements
1. Purposeful - yes. Ford means to sell and distribute cars in MN. Ford argues that they didn't sell or deliver this specific car to MN but court doesn't buy it.
1. Why specific over general? Court didn't discuss but…
2. General means Ford could be sued there for any particular reason
2. Specific:
2. Contacts - court discussed above
2. Reasonableness 
2. Private factors
1. Burden on D
1. Not much, has resources, not too far from HQ
1. P's interest in access to local court
2. Convenient and accident occurred there; nothing in bad faith
2. Public factors
2. Forum states' interest in adjudicating the case
1. MN has a desire to protect people in its state
2. Judicial efficiency across jurisdictions

Compare to other cases
World-Wide VW (retailer!) v. Woodson (US 1980)
· Facts: P buys car in NY from D (local car dealer). P drives to OK where accident occurred. P tried to sue in OK.
· Holding: Buyer’s unilateral decisions do not establish seller’s purposeful contacts beyond the place of sale.
· Difference: Retailer had no contacts w/ OK whereas Ford is an international company with business all across the US. D's are not similarly situated.


Walden v. Fiore (US 2014)
a. Facts: D's contact with P was in GA (illegally seized their $). P tried to sue in NV where they lived. 
b. Holding: Just because π lives in forum and Δ knows about that fact is not enough to support personal jurisdiction.
c. Difference: D had no contact w/ NV.

Bristol-Myers Squibb  v. Superior Court of San Francisco County (US 2017)
a. Facts: 
i. Δ purposefully sells drug in all states
ii. Alleged defects injure many π’s nationwide
iii. π’s who obtained drug in CA may sue in CA.
iv. π’s from TX and OH cannot sue in CA
b. Holding: π’s in other states cannot sue in CA. D has contacts in forum state but it is not related to what the πs are complaining about. Also, πs outside of CA may have been forum shopping.
c. Difference: Ford not only had contacts in MN but the accident occurred in MN. So there is a connection between the accident, the related contacts, and the forum state. Also difference between sale of drugs and cars. Cars move around and are bought and sold across state lines. On the other hand, a customer purchases a drug to use in that moment in that state.



Venue
1. Background:
1. Geographical location
1. Within a multi-court system, is this the correct court location?
1. Facts:
27. Waivable
27. Must be correct for each claim [typically, not an issue]
27. Rules & regulations and statutes govern venue [not Constitution] 
27. Two kinds:
· Specialized Venue Statutes: some legal claims have their own venue statutes (i.e., tax collection)
· General Venue Statutes: Any claim not controlled by a specific venue statute will be subject to a general venue statute (28 U.S.C. 1391)

28 U.S.C 1391: Original Venue in Federal Court
“(b) Venue in General.  A civil action may be brought in – 
(1) a judicial district in which any defendant resides, 
if all defendants are residents of the State in which the district is located; [or]
(2) a judicial district in which [may be used if Ds live in different states]
a substantial** part of the events or omissions giving rise to the claim occurred, or
a substantial part of [the] property that is the subject of the action is situated; or 
Fall back provision:
(3) IF there is no district in which an action may otherwise be brought as provided in this section, 
· any judicial district in which any defendant is subject to the court’s personal jurisdiction 
· with respect to such action.”
**substantial = a district court where at least one event occurred that was a meaningful part of the story

Uffner v. La Reunion Francaise (2001)
Facts: P's boat caught fire off of Puerto Rico. P filed case in PR. Dispute w/insurance over failure to get an inspection. P domiciled in US virgin islands; D’s were British, French, American (Georgia). Ds argue claim not related to PR {deals w/insurance and inspection, boat fire not part of case}
1. 1st Cir. rejects Ds argument and says boat fire part of case, will be told at trial & therefore substantial.
0. Event doesn’t have to be most important part but has to be a "meaningful part of the story" to be substantial.

Transfer of Venue – 1404/1406 
1. Only happens within a single court system, i.e., from one trial court to another

1404(a) Change of Venue: 
For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it MIGHT HAVE BEEN BROUGHT or to any district or division to which all parties have consented.
1406(a) Cure of Waiver of Defect:
The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in WHICH IT COULD HAVE BEEN BROUGHT.
· 1406(b): if D doesn’t bring up timely, court can consider it waived

**for both: i.e., where PJ and SJ would already be proper**

Approach to transfer of venue
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Factors to consider for transfer (NOT for original venue)
1. Private factors (parties)
19. π’s choice of forum (given “great deference” if π selected a proper forum and no contract has forum selection clause)
19. Accessibility and convenience for parties
19. Availability of witnesses
19. Location of counsel
19. Location of documents & things (evidence)
19. Trial expenses
19. Place of alleged wrong
19. Delay or prejudice from transfer
19. Ability to enforce a judgment
19. Defendants’ preference
19. Etc.

1. Public factors (forum governments)
20. π’s choice of forum (given “great deference” if π selected a proper forum and no contract has forum selection clause)
20. Accessibility and convenience for parties
20. Availability of witnesses
20. Location of counsel
20. Location of documents & things (evidence)
20. Trial expenses
20. Place of alleged wrong
20. Delay or prejudice from transfer
20. Ability to enforce a judgment
20. Defendants’ preference
20. Etc.
MacMunn v. Eli Lilly Co. (2008): MacMunn (P), a Massachusetts resident, claimed that she suffered uterine and cervical deformities, etc. from exposure to Diethylstilbestrol (DES) in utero. MacMunn’s mother is a Massachusetts resident and resided there in 1962 when pregnant with MacMunn. All witnesses and evidence are in Massachusetts. Eli Lilly moved to transfer the case from the United States District Court for the D.C. to the United States District Court for the District of Massachusetts (Massachusetts). The plaintiffs opposed the transfer. A federal court has discretion under 28 U.S.C. § 1404(a) to transfer a case properly brought before it for the convenience of the parties and witnesses to serve the interests of justice.

Exam issues!
1. Students want to start w/interests of justice
21. Under 1404 parties can consent their way into a transfer of forum
21. But still analyze under interests of justice, but most courts would sign off if there is consent
1. When can the motions be made?
22. 1406 – needs to happen at beginning
22. 1404 – no time limit in statute, could happen at any point, maybe even a year after filing. 

Forum Non Conveniens 
1. Forum non conveniens: dismissal with leave to refile elsewhere [common law doctrine]
1. Step 1:  Court DISMISSES case using forum non conveniens.
1. Step 2:  Plaintiff allowed to REFILE in different court system.
Rule
IF
· An adequate alternative forum exists
AND
· The current forum is very inconvenient in comparison
· Strong preference for π’s chosen forum (usually)
· Consider private and public factors
· Inconvenience in current forum must be significant 
· Alternative forum must be significantly more convenient
· Change of forum must do more than simply reallocate the relative burdens between π and Δ 
 
THEN
· The court may dismiss the current suit for forum non conveniens
· To protect π’s ability to refile, court may order Δ not to assert defenses based on PJ, venue, or timeliness in new forum

Piper v. Reyno (1980): 
Plane flying from England to Scotland. Plane manufacturer (Piper) could be liable as well as propeller maker (Hartzell). But if not maybe maintenance (owner), or pilot error. 
· Why bring in US if crash occurred in Scotland and all deceased were Scottish? B/c US more favorable to this suit than Scotland.
· US: strict liability for products, broad wrongful death, mental distress damages, punitive damages, joinder of parties, generous discovery, jury for damages
· UK: no strict liability, narrow wrongful death law, no mental distress damages, no punitive damages, forum procedures, no joinder of parties, little discovery; no jury for damages
· Case is filed in CA but transferred to PA. Still, D brings motion to dismiss under non conveniens b/c:
· Witnesses & all relevant events occurred in Scotland. 
· But really, b/c likely to win/limit damages there based on Scottish court system.
· TC granted motion (b/c alternative court exists in Scotland), AC reversed and remanded, Supreme Court reverses AC and reinstates TC decision saying TC didn’t abuse discretion in dismissing the case.
· Doesn’t mean TC had to dismiss, just wasn’t abuse of discretion
· Source of legal disagreement is whether there should be substantial consideration of whether law is worse in alternate forum
· SC says: one private factor to consider is: Worse substantive law in alternate forum
· SCOTUS: This factor “should not be given conclusive or even substantial weight.”  
· But may be given substantial weight if the alternative forum’s law is “so clearly inadequate or unsatisfactory that it is no remedy at all.”
· What is clearly inadequate/unsatisfactory? Possibly if the court system doesn’t enforce a certain law, if political situation is unstable, or a country has no good/similar court system – a high bar to surpass.





Preclusion

1. Claim Preclusion

1. Background
1. Preclusion is a common law concept. There will not be rules or statutes found in the rulebook.
1.  Definition: asserted as a defense in a subsequent lawsuit to preclude a party from asserting a claim
1. Policy reasons:
1. Promotes efficiency in the court system
1. Creates finality for a claim
1. Unfair to the D to keep litigating 
1. Which State’s preclusion law do we use?
33. If second lawsuit occurs in a different state than the first lawsuit, the court will look at the preclusion law of the first state.

Elements of Claim Preclusion
1. It is “SAME claim” asserted in lawsuit #1
1. “SAME”
(u) Could and should have been brought together
· Could
· Factually possible
· The alleged facts for both claims had occurred at the time of the suit
· Legally possible
· Court has jurisdiction over the claims & parties
· Court allows claims to be brough together in one action (joinder)
· Should
· Transaction Approach
· Claims arise from the same factual occurrence
· Same Evidence Approach
· Evidence proving the elements in lawsuit #1 would also prove the elements in lawsuit #2
· “Primary Rights”/Same Harm Approach
· Claims involve the same type of harm

Cases
1. River Park, Inc. v. City of Highland Park (IL 1998): P brought suit against D in federal court for violation of due process rights. After suit and appeal failed, P brought suit against D in state court under state laws of breach of contract and abuse of gov't power (same set of operative facts for both suits). State court claims could've been brought in federal court via supplemental jurisdiction. Should it have been brought in federal court? Under same transaction approach, yes (court holding). Likely no under same evidence approach b/c state torts likely not proved w/ federal claim evidence.



1. Boeken v. Phillip Morris (Cal. 2010): P's husband sued D for causing him lung cancer. He won damages. P then sued D for loss of consortium b/c spouse couldn't perform spousal duties. She then dismissed it w/ prejudice (they settled). P's husband then died and she brought suit against D for wrongful death. Court finds her second lawsuit based on the same cause of action as the first dismissed w/ prejudice. Under the doctrine of claim preclusion, a second lawsuit is based on the same cause of action if it seeks redress for the same harm as the first lawsuit.

Element #2 of Claim Preclusion 
Lawsuit #1 resulted in a “valid” and “final” judgment “on the merits”; and 

1. VALID
1. NOT correctness
1. Court #1 had power to bind the parties to the dispute
1. PJ:  All states require Court #1 to have personal jurisdiction over the parties
22. Default judgments against parties without PJ will be “invalid”
22. Personal jurisdiction based on consent will support “validity” for preclusion purposes
SMJ: Some states do not require Court #1 to have had perfect subject matter jurisdiction

FINAL
1. Trial court has entered final judgment
1. Pretrial or interlocutory orders are not final
1. In most states, trial decision is "final" even if it is being appealed

ON THE MERITS
1. A decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
1. Certain dismissals (I.e., Rule 41(b) involuntary dismissal) are "on the merits"
1. Exceptions: 
23. Dismissals for lack of jurisdiction
23. Improper venue
23. Failure to join a party
1. Examples: judgment after a jury trial, JMOL during trial, SJ after trial, failure to comply w/ discovery rules, 12(b)(6) failure to state a claim {depends on the failure}
 
Element #3 of Claim Preclusion 
The claim is asserted by the “same parties”

1. Same claimant v. same defending party

1. What makes “adequate representation” OK?
1. Claimants’ interests are aligned
1. In first action, someone was protecting subsequent claimants 
  - First claimant understood   it was acting on behalf of others
   OR
   - Court took steps to protect interests of the absent party
1. (Sometimes) subsequent claimants had notice

Where federal courts allow non-party preclusion:
1. Agreement to be bound by the earlier result (e.g., test case)
1. Preexisting legal relationships (e.g., successor in interest)
1. Adequate representation in recognized settings (e.g., class actions, trustees)
1. Effective control of earlier litigation (e.g., insurance)
1. Re-litigation by an agent or proxy on behalf of claimant
1. Special statutory systems (e.g., bankruptcy, probate)


1. Issue Preclusion

1. Differences from Claim Preclusion
	Topic
	Claim
	Issue

	Defense v. Offense
	Only defense
	Both defense & offense

	Result of preclusion
	Precluded party may not assert the claim.
	Precluded party may not contest the precluded issue. Depending on the case, this might:
- resolve some, but not all, issues related to a claim (or defense), or,
- dispose of the entire claim (or defense) 

	Mandatory v. Discretionary
If established, court…
	…must dismiss precluded claim
	…may preclude argument on the issue

	Correct Parties
	There may be claim preclusion if the same claimant is suing the same defending party. 

	There may be issue preclusion against someone who was a party in the first lawsuit.
 



1. Elements of Issue Preclusion
A party may be precluded from relitigating an issue in Lawsuit #2 when:  

1. Lawsuit #2 involves the “SAME ISSUE” as Lawsuit #1;  
· Finding a fact 
· Finding on mixed question of fact and law 
· Includes burden of proof (preponderance – civil v. BRD – criminal)  

The issue was “ACTUALLY LITIGATED” in Lawsuit #1;  
· Preclude further argument on issues only when we are certain that a fact finder considered and ruled on the issue based on adversarial presentation by the parties. 

The decision on the issue was “NECESSARILY DECIDED” in Lawsuit #1 
· See above
· Issue not actually litigated and not necessarily decided cannot be precluded  
· Felger v. Nichols: the issue of bad lawyer was actually litigated b/c it was brought up by Felger as a defense in lawsuit #1 for why he did not pay Nichols.  
· Compare to hypo: 
· Maria is a prospective student invited by LLS for prospective student day. She is allowed to bring one guest and she does, Sandra, her wife. The falling ladder statue falls on them. Maria wins in a lawsuit against LLS for negligence. LLS does not bring up the issue of Sandra as invitee or trespasser. Then, Sandra brings lawsuit against LLS for negligence and says the issue of her as a trespasser is precluded from LLS using it is a defense. However, since it wasn't brought up by LLS as a defense in Maria's lawsuit, then it was not actually litigated.  

Lawsuit #1 ended in a “VALID, FINAL JUDGMENT”;  
· Not “on the merits” like claim preclusion. Requires more “done-ness.”

The precluded party was a party in Lawsuit #1 
· There may be issue preclusion against someone who was a party in the first lawsuit [doesn’t matter if P or D]

The precluded party had adequate “OPPORTUNITY [AND INCENTIVE] TO LITIGATE” in Lawsuit #1. 
· Hypo: 
i. Lawsuit #1: Rental Car Co. (P) sues City (D) for damage to car b/c roads were in bad repair. P wins in small claims court w/ no discovery, no expert witnesses, no lawyers.)
ii. Lawsuit #2: Injured Driver (P) sues City for personal injury due to same bad road maintenance.
· Opportunity? 
i. Yes: City was in court, had opportunity to litigate if they wanted.
ii. No: there was no discovery, experts, etc. so no actual opportunity to litigate
· Incentive?
i. No: lawsuit #1 City faced only $1K in damages. So, they didn’t have the incentive to really litigate it and spend more $. City did not realize that Driver would bring a $5M bodily injury lawsuit after.

	 
	Claim Preclusion 
	Issue Preclusion 

	Relationship of claims or issues between suits 
	§Same claim 
(could have and should have been brought) 
	§Same issue 
§Actually litigated 
§Necessary to the outcome 

	Status of first lawsuit 
	§Valid, final judgment on the merits 
	§Valid, final judgment 

	Relationship of parties between suits 
	§Same parties 
(same claimant v. same defending party) 
	§Precluded party must have been in first lawsuit (precluding party not always required) 
§Precluded party must have had opportunity and incentive to contest the issue in first lawsuit 



Cases
1. Felger v. Nichols (1977) 
Facts: Felger (client), Nichols (lawyer) 
· First lawsuit for unpaid legal fees: Nichols (P) v. Felger (D) 
· Second lawsuit for legal malpractice: Felger (P) v. Nichols (D) 
Issue for both: did Nichols do a good enough job as a lawyer for Felger? 
Holding: Both lawsuits hinge on whether Nichols was a good enough lawyer. Thus, since issue had already been litigated and determined, issue was precluded from lawsuit #2.  


Otherson v. Department of Justice (1983) 
Facts:  
· First lawsuit against Otherson (D) for criminally abusing aliens in custody. Result: guilty
· Second lawsuit against DOJ (D) where Otherson (P) claims he was illegally fired 
Issue for both: was Otherson guilty of misconduct of aliens?
Holding: same issues. Issue precluded in lawsuit 2. Since lawsuit #1 was in criminal court, burden of proof was beyond a reasonable doubt so it was already decided. 

Preclusion & Joinder

1. Claim Preclusion:
1. Claim preclusion will only occur if defending party “could have” litigated the issue.  This may depend on the ability to join.
1.  If joinder is allowed, preclusion strongly encourages claimants to use it (at risk of losing the claim.

1. Issue Preclusion:
1. Issue preclusion might affect future litigation involving a party to the first action who actually litigated the issue.
1. If future issue preclusion is a possibility, this affects the joinder and litigation decisions in the first suit.



Class Actions
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1. Nonparty preclusion is allowed in class actions...
1. Agreement to be bound by the earlier result (e.g., test case)
1. Preexisting legal relationships (e.g. successor in interest)
1. Adequate representation in recognized settings (e.g., class actions, trustees)
1. Effective control of earlier litigation (e.g., insurance)
1. Re-litigation by an agent or proxy on behalf of claimant
1. Special statutory systems (e.g., bankruptcy, probate)

1. Hansberry v. Lee (1940): Ds are Black and want to purchase land in a subdivision that has a restrictive covenant allowing sale only to Whites. The Ds stipulate that the covenant is unenforceable b/c only 54% of the owners signed. However, in a previous lawsuit, the Ds (also black) stipulated that 95% of the homeowners signed. Ps (white neighbors) argue that Ds are bound by this decision as a member of a class action of the previous suit and are barred from bringing this issue-by-issue preclusion.
· Holding: it would violate the Due Process Clause of the Fourteenth Amendment to bind litigants to a judgment rendered in an earlier litigation 
· to which they were not parties and 
· in which they were not adequately represented
· i.e., generally, cannot be bound by a suit to which you were not party unless you were adequately represented in the lawsuit.
· Here, Ds were not adequately represented by Ds in previous action b/c they stipulated to the 95% signing fact.
· “A class representative “whose substantial interests are not … the same as those whom they are deemed to represent, does not afford that protection to absent parties which due process requires.”

Class Certification – Rule 23
1. Rule 23(a) – Prerequisites
1. The Class
(a)(1) NUMEROSITY
· No magic #
· Generally, 40+ 
· 20 or less usually not sufficient
(a)(2) COMMONALITY
· Class members must have suffered same kind of injury so that common questions of law and/or fact drive the litigation

1. The Representative
(a)(3) TYPICALITY
· “the claims or defenses of the representative parties are typical of the claims or defenses of the class.” Class rep must be:
· Part of the class
· Have suffered injuries similar to the class
· Seek relief similar to the class
· Not be subject to significant defenses or counterclaims not shared by the class
(a)(4) ADEQUACY
· “…the representative parties will fairly and adequately protect the interests of the class.” Class rep must:
· Not be adverse to the other side (no sweetheart deals)
· Not be adverse to class members
· Have adequate class counsel
· Not be unsuitable for other reasons

To decide the 23(a) factors, a court must undertake “rigorous analysis...
1. ...examining the facts of the dispute (discovery during this phase is focused on Rule 23 prerequisites)
1. not merely the pleadings, and
1. it will frequently entail some overlap with the merits of the plaintiff’s underlying claim.” 

The fact findings are made “only for the purposes of class certification and [are] not binding on the trier of facts” at trial.

1. Rule 23(b) – Types of Class Actions 
1. (b)(1) Required Parties – individual lawsuits would create a risk of:
1. Inconsistent or varying adjudications or,
1. Adjudications for one individual may impede the ability of others to protect their interests 


1. (b)(2) Injunction – injunction is appropriate because the opposing party has acted or refused to act in a certain way that applies generally to the whole class making injunctive relief appropriate for all.

1. (b)(3) Damages – court finds that:
1. Questions of law or fact common to the class members predominate over any questions affecting individual members
1. Class action is superior to other available methods
1. Consider other factors in subsection A – D 



	Differences:

	(b)(2) Classes: Injunction
	(b)(3) Classes:
Superiority

	Indivisible relief only (injunction)
	Individualized relief possible (damages)

	Does not require finding of superiority; little discretion for judge
	Court must find that a common issue predominates, and find superiority; more discretion for judge

	Chance to opt-out not required
	Chance to opt-out required 23(c)(2)(B)(v)

	Appropriate notice
23(c)(2)(A)
	“the best notice that is practicable” 23(c)(2)(B)




Floyd v. City of New York (2013) – class action lawsuit against NYPD for their policy of stop & frisk. Reps sought an injunction to stop the program. Class certification discussion below:
1. Numerosity: over 100,000+ stopped & frisked
1. Commonality: same injury - single stop & frisk program. Centralized & hierarchical; monitor, document & report.
1. Typicality: court merged here w/ commonality. The rep's stops arise from the same course of conduct - NYPD stop & frisk program. Same legal arguments too under 14th Amendment.
1. Adequacy: rep’s interests were not antagonistic to other members of the class and rep’s attorneys were qualified & experience to be able to conduct the litigation.

Mechanics
1. Subject-matter jurisdiction: no issue when arising out of a federal question or a factually related state law claim (1331 & 1337). Issue with diversity...
1. Diversity: 
1. If class representative is a citizen of same state as D, no diversity.
1. What about citizenship of all class members?
1. Congress decides details of diversity SMJ: 1332(d)(2)
A. “The district courts shall have original jurisdiction of any civil action in which: 
· the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and
· is a class action in which – 
(A) any member of a class of plaintiffs is a citizen of a State different from any defendant; **
(B) [similar for plaintiff class with a foreign citizen]
(C) [similar for a foreign citizen defendant]”
**minimal diversity: At least one π is a citizen of a state different than one Δ**
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Personal jurisdiction: 
1. The forum state is not obliged to justify personal jurisdiction over each (unnamed) class member.  
1. However, due process requires:
1. “The plaintiff must receive notice plus an opportunity to be heard.  [Mullane.]
1. Due process requires at a minimum that an absent plaintiff be provided with an opportunity to remove himself from the class…
1. Finally, the Due Process Clause of course requires that the named plaintiff at all times adequately represent the interests of the absent class members.  [Hansberry.]”

Judicially approved settlement – 23(e)
1. Court may approve settlement if it is “fair, reasonable, and adequate”
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