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Notifying the Defendant about the Lawsuit

No lawsuit may proceed to a judgment unless the defendant is adequately notified that the suit exists. This requires (a) following the rules for service of process in the jurisdiction, and (b) ensuring that the method used – even if specified in the rules for service –is good enough to provide adequate notice under the Constitution.

A. SERVICE OF PROCESS

Strict rules in each jurisdiction require specific methods for notifying the defendant that a lawsuit has been filed. Service of Process means providing defendant with documents indicating that a lawsuit has been filed (a summons) and what the suit is about (a complaint). Defendant has a right to be served according to these precise methods, even if defendant gains actual knowledge of the lawsuit by other means.

1. [bookmark: _Ref81734998]Methods of Service Allowed under Fed R. Civ. P. 4

The proper service rules depend on who is being served (individual, business entity, or government) and where the act of service is performed (inside or outside USA).

a) [bookmark: _Ref81735003]Serving Individual Inside USA – Rule 4(e)(1)

(1) Borrow State Law Methods

If desired, plaintiff in federal court may choose to use state law methods for service of process. Use only the state laws for courts-of-general-jurisdiction (a court without specialized subject matter jurisdiction) in the state where (a) the federal court is located; or (b) service of process occurs. 

		Example:
· Lawsuit is filed in federal court in Maryland and person is served in Virginia. Can use either the state laws of Maryland or Virginia for service of process.

(2) Federal Methods – Rule 4(e)(2)

a. Personal Service – Rule 4(e)(2)(A)

Personal service means delivering the documents in person to the defendant. The right person must do the delivery (someone over 18 who is not a party, see Rule 4(c)). 

		Examples:
· Proper service: (a) Hired adult process server hands papers to defendant at defendant’s home. (b) Hired adult process server hands papers to defendant anywhere in the USA.
· Improper service: (1) Service by mail or email. (b) Process server leaves documents with front desk at work. (c) Process server leaves documents with neighbor.

b. Substituted Service – Rule 4(e)(2)(B)

Substituted service means giving the documents to another resident at the defendant’s “dwelling or usual place of abode” (a place where there are indicia that the person lives there permanently, even if it is only for a part of the year and even if there is more than one “dwelling or usual place of abode;” see Triad).

	Examples:
· Proper substituted service: (a) Triad (Khashoggi) case. Defendant was extremely wealthy and maintained several homes; however, it was clear that he heavily furnished the home at which he was served and lived there a substantial portion of the year. (b) Hired adult process server hands documents to an adult, competent neighbor who is visiting the home of the defendant.
· Improper substituted service: (a) Service to a neighbor who is not at the defendant’s dwelling. (b) Service to 8 year-old son of defendant at defendant’s home.

c. Service on an Agent – Rule 4(e)(2)(C)

Service on an agent means delivering the documents to an agent who is authorized by appointment (i.e., by the individual or company) or appointed by law. 

	Examples:
· Proper service on an agent: (a) Hired adult process server hands documents to Mr. Smith, the agent authorized by Wal-Mart to handle all of Wal-Mart’s service documents.
· Improper service on an agent: (a) Service to a secretary at the front desk of a corporation.

b) [bookmark: _Ref81735009]Serving Individuals Outside USA – Rule 4(f)

(1) Agreed upon International Means of Service

The rule notes that service is proper if it is done by a reasonably agreed upon international rules such as those authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents.

(2) If No International Agreement Specifies, then:

a. Foreign Country’s Law – Rule 4(f)(2)(A)

Service of process by the rule of law in a foreign country as prescribed by its courts of general jurisdiction.
b. Foreign Authority’s Direct Response – Rule 4(f)(2)(B)

If a letter rogatory or letter of request is sent to a foreign authority and receives a response with service instructions, then can serve as directed.

c. Unless Prohibited by Foreign Country’s Law – 4(f)(2)(C):
i. Personal delivery to the defendant

ii. Mail to the individual requiring a signed receipt

(3) By Other Means Not Prohibited by International Agreement, as the court orders

c) [bookmark: _Ref81735015] Servicing Business Entities – Rule 4(h)

(1) In a judicial district of the US:
a. As described in Rule 4(e)(1) for serving an individual –Rule 4(h)(1)(A)

Examples:
· State law method – Rule 4(e)(1)
· Federal law methods – Rule 4(e)(2)
· Personal service – Rule 4(e)(2)(A)
· Substituted service – Rule 4(e)(2)(B)
· Service on an agent – Rule 4(e)(2)(C)

b. [bookmark: _Ref81735074]Delivering Documents to an Officer, Managing or General Agent, or Any Other Agent Authorized by Appointment or Law – Rule 4(h)(1)(B)
Examples:
· Proper service: (a) Service on the CEO, CFO, or COO of Corp. XYZ. (b) Service on authorized service agent for Corp. XYZ.
· Improper service: (a) Service on general manager of Corp. XYZ. 

2. Waiving Service of Process

	Service of process, like most other rights, can be waived. To do this, the plaintiff can mail or send the documents (summons & complaint), not serve them, and include a waiver of service. The defendant can choose to sign and send this back to the plaintiff thus waiving their right to assert improper service as a defense.
	,Incentives for the defendant include: 
· Rule 4(d)(3) – more time for to answer the complaint.
· Rule 4(d)(2) – if defendant refuses to waive, defendant must reimburse plaintiff for the costs of proper service. 

***
B. NOTICE

1. [bookmark: _Ref81735077]The Mullane Standard

· Due process requires “notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of an action.”

· Even when specified methods of service of process are followed, they must still be constitutionally adequate.

· Actual notice is NOT required so long as the chosen method is reasonably calculated.

· Notice must convey required information and give reasonable time for the defendant to make an appearance.

· Plaintiff must give notice.

Examples:
· Proper Notice: Dusenbery v. US – plaintiff in prison and the US sends notice to the jail mailroom that they will seize the assets of the plaintiff that he acquired through drug money. Plaintiff alleges he never receives the notice. Court holds that constructive notice is sufficient notice; the fact that better methods existed does not require that they be used.
· Improper Notice: Jones v. Flowers – the city sent several notices to plaintiff’s house to notify him that it would be sold at a tax sale due to his failure to pay property taxes. Each notice was returned to the city, undelivered, as they required a signature. Court held that this was not sufficient notice as the notice was returned unclaimed, so they knew plaintiff never received it. City needed to take additional reasonable steps to attempt to provide notice.

I. Litigation Management

A. Background Rules

1. [bookmark: _Ref81736984]Scope & Purpose—Rule 1

The purpose of Rule 1 is to define the scope & purpose for all other federal rules to follow. It states:

	“These rules...should be:
· Construed
· Administered, and
· Employed
By
· The court &
· Parties
To secure the,
· Just,
· Speedy and
· Inexpensive
Determination of every action & proceeding.

The first two sections seem straight-forward. These rules are meant for civil procedures and to be used by the court & parties and not other people not involved in the suit. The subjectivity of the rule comes from balancing the third section: just, speedy & inexpensive. It can be difficult to balance and three, thus, often times one will hold greater sway than the others. 

2. [bookmark: _Ref81737042]Relevant Rules Regarding Depositions

a) Notice of Deposition; Other Formal Requirements—Rule 30(b)(1)
(1) A party who wants to depose a person by oral questions must give reasonable written notice to every other party. The notice must state the time & place of the deposition and, if known, the deponent’s name & address.

b) Party’s Failure to Attend its Own Deposition—Rule 37(d)(1)(A)(i)
(1) If a party or a party’s officer, director, or managing agent fails, after being served with proper notice, to appear for the person’s deposition, the court may impose sanctions.
c) Unacceptable Excuse for Failing to Act—Rule 37(d)(2)
(1) A failure, described in 37(d)(1)(A) is not excused on the ground that the discovery sought was objectionable, unless the party failing to act has a pending motion for a protective order.

3. [bookmark: _Ref81737046]Computing Time – Rule 6

a) Period Stated in Days or a Longer Unit – Rule 6(a)(1)
(1) When the period is state in days or a longer unit of time:
a. Exclude the day of the event that triggers the period.
b. Count every day, including intermediate Saturdays, Sundays, and legal holidays; and
c. Include the last day of the period, but if the last day is a Saturday, Sunday or legal holiday, the period continues to run until the end of the next day that is not a Saturday, Sunday or legal holiday.
b) “Legal Holiday” Defined—Rule 6(a)(6)
(1) New Year’s Day, MLK Jr. Day, Washington’s Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, Christmas Day, (Juneteenth?)

Examples:
· Plaintiff files a complaint with the court on October 1 and serves defendant on October 3. When is the answer due? October 24.
· Plaintiff files a complaint with the court on October 18 and serves defendant on October 22. When is the answer due? November 13.
· Plaintiff files a complaint with the court and serves defendant, both on November 2. When is the answer due? November 23.


Pleadings

Types of Pleadings

Pleadings Allowed by Rule 7(a)

	Pleading That States a Claim 
(i.e., “pleading to which a responsive pleading is required”)
	Responsive Pleading

	Complaint (by π against Δ)
Rule 8(a)
	Answer to a complaint (by Δ)
Rule 8(b) & (c)

	Counterclaim (by Δ against π)
Rule 13(a), (b)
	Answer to counterclaim (by π)
Rule 8(b) & (c)

	Crossclaim 
(by Δ against Δ, or by π against π)
Rule 13(g)
	Answer to crossclaim 
(by π or Δ)
Rule 8(b) & (c)

	Third-party complaint
(by π or Δ against new party)
 Rule 14
	Answer to third-party complaint
(by new party)
Rule 8(b) & (c)


· Pleadings are not evidence

Complaint – Rule 8(a)
(1) Parts of a claim for relief

Statement of the grounds for the court’s jurisdiction [short & plain]
i. Claim that the pleader is entitled to relief [short & plain]
a. Does not require a legal theory
b. Does require factual allegations
ii. Demand for relief sought

(2) Plausibility Requirement— in recent years, the court has required the plaintiff state facts support a plausible not just possible claim (Twiqbal). Cannot rely on allegations of legal conclusions without alleging the facts on which those conclusions are based.
a. Twombly: “We require . . . facts to state a claim to relief that is plausible on its face.”
· Formulaic recitation of the elements of a cause of action will not suffice
b. Iqbal: “A complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.”
· SC rationale: discovery can be expensive & burdensome thus plausible allegations are needed
c. Thus, under Twiqbal:
· Court can disregard allegations that are mere “legal conclusions”
· Determine if remaining allegations tell a “plausible” story of liability 

(3) Legal v. Factual Sufficiency:
a. Legal insufficiency – no legal theory would render the allegations unlawful
· Naruto v. Slater: P is a monkey and therefore lacks capability of alleging copyright infringement.
b. Factual insufficiency – a legal theory makes certain acts unlawful, but the allegations do not support that such acts occurred
· Dioguardi v. Durning: man filed self-drafted complaint which had sufficient legal theory (violation of procedures for customs to sell unclaimed merchandise at auction) but facts did not support this theory.

b) Approaches to Pleading

(1) Notice Pleading v. Fact Pleading
The purpose of pleading is to facilitate a proper decision on the merits.
	
	Notice Pleading
	Fact Pleading

	Indicate the general nature of the suit
	Specify evidence that would establish liability at trial under identified theories

	Less detail
	More detail

	General
	Specific

	Short
	Long

	Less technical
	More technical

	Requires no special expertise
	Requires special expertise

	Benefits:
· More accessible to a lay person
· May not have all the information yet
	Benefits:
· Discourage claims fewer to look at
· Courts can dismiss more claims



	(2) Alleging “Generally” or “With Particularity”
· Rule 9(b) – Fraud or Mistake: “in alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally.
· Particularity requirements: 
· Specify the statement
· Identify the speaker
· Time & place of statement
· How statement was fraudulent
· Misrepresented or omitted material facts
· How P reasonably relied, resulting in injury

· Rule 9(c): Conditions Precedent: “in pleading conditions precedent, it suffices to allege generally that all conditions precedent have occurred or been performed. But when denying that a condition precedent has occurred or been performed, a party must do so with particularity.”
· Examples:
· Pleading condition precedent (generally): The parking lot was paved.
· Denying condition precedent (particularity): The driveway was not fixed as it had many holes in the pavement still; thus, my duty to pay the plaintiff did not arise.

Responding to a Complaint
· Pleadings are placeholders—typically judge will not rule on the pleadings unless asked
· Motions are requests for action—judges will rule on (unwaived) issues when raised in a motion

a) Defendant’s Primary Options:
	(1) Do nothing
· Leads to default – Rule 55
· Judgment proof (too poor to pay so doesn’t matter to D)
	(2) Settle
· Leads to voluntary dismissal – Rule 41(a)
	(3) Litigate
· Pre-Answer Motions – Rule 12(b) 
· Answer – Rule 8(b), (c) 

	Most Common Defenses

	“Wrong court”
	Jurisdiction
	Rule 12 Motion

	“So what?”
	Failure to state a claim
	Rule 12 Motion

	“It’s not true”
	Denial
	Answer (pleading)

	“Yes, but...”
	Affirmative Defense
	Answer (pleading)




b) Pre-Answer Motions – Rule 12(b)

(1) Dispositive motions: if granted, these motions will lead to dismissal of complaint in whole or in part

(2) Prior to filing an answer, the defendant may file a motion to raise any or all of the following 12(b) defenses:

i. Lack of subject matter jurisdiction
ii. Lack of personal jurisdiction
iii. Improper venue
iv. Insufficient process
v. Insufficient service of process
vi. Failure to state a claim upon which relief can be granted
vii. Failure to join a party needed for just adjudication

i. Notes:
· The first defense (subject matter jurisdiction) can be raised at any time even for the first time on appeal
· Bolded defense (i. – v.) must be raised at the time the defendant files a motion or answer (or amendment) whichever is first. If defendant does not, he waives his right to these defenses.
· The last two defenses can be brought up any time prior to trial.
· A motion asserting any of these defenses must be made before pleading if a responsive pleading is required

ii. Dismissal for Failure to State a Claim – Rule 12(b)(6)
· Consider no matters beyond complaint – Rule 12(d)
· View complaint most favorably to non-moving party
· Consider all factual allegations as true
· Grant motion if non-moving party can’t win even under its best-case scenario
· After Twiqbal: disregard parts of the allegation that are legal conclusions or implausible

iii.	Motions to Dismiss Under 12(b)(1) – (5) and (6)
· Include in the motion:
· The pleading that states a claim
· Other evidence introduced with motion (Rule 12(d) does not apply)
· Paper evidence submitted by both sides (declarations, deposition transcripts, documents)
· Live testimony (if required by judge)
· Judge decides on motion based on factual finding on evidence & testimony

c) Parts of an Answer 

a. Effects of admissions and denials:
i. Once something is admitted, you agree not to contest the fact moving forward
ii. Once admitted, don’t need to provide evidence at trial that supports the fact
iii. Admitting a legal conclusion like subject matter jurisdiction stops party from contesting it (but judge might not necessarily agree)
iv. Admitting has potentially important ramifications – don’t want to admit lightly

b. Possible responses under Rule 8(b)
i. Admitted/Denied – Rule 8(b)(1)(B)
ii. General Denial (in good faith, denies everything including jurisdiction) – Rule 8(b)(3)
iii. Admitted in part, denied in part –Rule 8(b)(4)
iv. Lacks sufficient knowledge or information to admit/deny – Rule 8(b)(5)
v. Silence or non-denial – Rule 8(b)(6)
1. If not DENIED, then ADMITTED

c. No word games
i. Rule 8(b)(2): “a denial must fairly respond to the substance of the allegation.”
ii. Rule 8(e): “pleadings must be construed so as to do justice.”
iii. Rule 11(b)(4): “the denials of factual contentions [must be]
1. Warranted on the evidence, or
2. If specifically, so identified, are reasonably based on belief or a lack of information.” 

d. Affirmative defenses – Rule 8(c)
i. Must be pleaded and follows the same requirements applicable to complaints
ii. In general, in responding to a pleading a party must affirmatively state any avoidance or affirmative defense, including:
1. Contributory negligence
2. Duress
3. Failure of consideration
4. Fraud
5. Statute of limitations
iii. Mistaken designation of counterclaims
1. “If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.”

Litigation Management

Honesty in Litigation

Rule 11 – General Structure
· 11(a) – Signature required on all court papers

· 11(b) – Signature acts as certification of good faith & diligence
· 11(b)(1) – not being presented for any improper purpose (e.g., harass, delay, increase cost of litigation)
· 11(b)(2) – does not include legally unwarranted claims (support by existing law or nonfrivolous argument for extending etc.)
· 11(b)(3) – does not contain factually unsupported contentions
· 11(b)(4) – denials of factual contentions are warranted (on evidence or lack of information)

· 11(c) – Sanctions for improper signature
· 11(c)(2) – “Safe Harbor” Provision; motion must be served under Rule 5 but it must not be filed or presented to the court if the challenged paper, claim, defense or contention or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets.
· 11(c)(4) – Limits on the magnitude of Rule 11 sanctions; "a sanction imposed under this rule must be limited to what suffices to deter repetition of:
· the conduct or
· comparable conduct by others similarly situated."

· 11(d) – Rule does not apply to discovery, but the parallel Rule 26(g) does	


Amended Pleadings

A. Why amend?

a. Add/remove defendants
b. New legal theories; new facts
c. Correct an error
d. Rule 15 Structure
i. 15(a) – Amendments Before Trial
ii. 15(b) – Amendments During and After Trial (N/A this year)
iii. 15(c) – Relation Back: amendments after SOL expire

B. Structure of Rule 15

a. 15(a) – Amendments before trial
i. A party can amend once as a matter of course within
a) 21 days after serving it (complaint or answer), or
b) If the pleading is one to which a responsive pleading is required, then 21 days after responsive pleading or 21 days after service of motion under rule 12(b), (e), or (f)
ii. In all other cases, a party may amend its pleading only with
a) Opposing party’s written consent or
b) The court’s leave
iii. Factors the court considers on motion to amend:
a) Futility of amendment – similar to 12(b)(6), does it state a claim?
b) Prejudice to opposing party
a. Can’t hurt the other party nor make it unreasonably difficult for the opposing party to litigate
c) Undue delay
a. Was there a good reason for the delay?
d) Bad faith
a. Difficult to prove, does not stand on its own as a reason to deny
iv. Defendant must respond to an amended complaint by original due date or 14 days from amended complaint; whichever is later
v. Example case: DCD Systems v. Leighton: Trial court denied leave to amend and dismissed after 3rd amended complaint w/o providing reasoning. RULE: Outright refusal to grant leave to amend w/o justifying any reason appearing for the denial is not an exercise of discretion; it is merely abuse of that discretion and inconsistent with the spirit of the federal rules. 
vi. Example case: Beek v. Aquaslide: D sued over faulty water slide. Insurance adjusters inspect slide, conclude it was made by D so D confirms in answer. Then two-year SOL expires. After SOL expiration, D’s president inspects, determines slide is counterfeit. D moves to amend answer, changing admission to denial. Court grants motion to amend, and orders bifurcated trial to address issue of manufacture. P appealed, but circuit court affirms.  
a)  NOTE: If admission that slide is theirs stands, trial only really covers whether it had a faulty design that caused the injury. 
b) 2 factors: unfair that such an important fact might not be true; also impossible to defend argument that design is faulty if they didn’t actually make slide – want to decide case on its merits

b. 15(c) – Relate back 
i. Relating back is treating an amendment as if it were filed on the date the original complaint was filed when the SOL has expired.
ii. Rule 15(c)(1) Structure: An amendment to a pleading relates back to the date of the original pleading when:
a) The law that provides the applicable statute of limitations allows relation back; (Consult the limitations Statute)
b) The amendment asserts a claim or defense that arose out of the CONDUCT, TRANSACTION, or OCCURRENCE set out – or attempted to be set out – in the original pleading; OR (Amendment not changing parties)
**need to know what the legal elements are to identify the relevant facts to determine if new claim relates back**
c) The amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15 (c)(1)(B) is satisfied, AND IF, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment:
a. Received such notice of the action that it will not be prejudiced in defending on the merits; AND
b. Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity
iii. Examples:
a) Rule 15(c)(1)(b) - Bonerb v. Richard J. Caron Foundation: P injured during basketball game at counseling center. Files complaint for negligent maintenance before SoL expires, but then amends to add a counseling malpractice claim.
a. Court held that the claim relates back to initial pleading as the claim in the amended pleading arose out of the same nucleus of operative facts set forth in the original pleading.
b) Rule 15(c)(1)(c) - Krupski v. Costa Corciere:  P sued Costa Cruise over injury on cruise. After SoL expired, came to light he should have sued the carrier, D. Amended, D moved to dismiss for claim not relating back. 
a. RULING: Court clarified that P’s knowledge of whether D was correct person to sue not at issue in this rule. Proper inquiry is what D knew or should have known. Simply being aware of two parties does not mean plaintiff cannot make mistake in naming wrong party. Could have been mistaken about their roles, etc. Since the two parties were affiliated and shared the same general counsel, they received sufficient notice.

iv. Relation back on motion to amend under Rule 15(a)(2), consider
a) Bad faith
b) Undue delay
c) Prejudice to opposing party
d) Futility of amendment
a. If amendment does not relate back, new claim is time barred, thus, futile
b. If amendment does relate back, new claim is timely, thus not futile



IV. Discovery
In general, the method by which parties obtain information from one another. 

A. What is discoverable?
Info that may be sought – Rule 26(b)(1)
Info that is exempt – Rule 26(b)(1) – (3) & 26(c) 
Mandatory Disclosures 
(1) Initial Disclosures – Rule 26(a)(1)
(2) Expert witness disclosures – Rule 26(a)(2) (N/A for us)
(3) Pretrial disclosures – Rule 26(a)(3)

General Discovery Phase – typically done in this order but can loop around as needed

Written Discovery
(Interrogatories – Rule 33
Requests for Production – Rule 34)
Experts
Rule 26(a)(2)

Pretrial Disclosures
Rule 26(a)(3)
Depositions
Rules 27 - 32
Initial Disclosures
Rule 26(a)(1)





Discovery Tools
1. To Other Parties
Depositions: Rules 27 – 32
1. Interrogatories: Rule 33
2. Requests for Production: Rule 34
3. Physical or Mental Examinations: Rule 35
4. Request for Admission: Rule 36

To Non-Parties
1. Subpoena for deposition or document production: Rule 45

General Discovery Procedures
1. Scheduling: Rules 26(d), (f)
2. Supplementing Responses: Rule 26(e)
3. Resolving Disputes: Rules 26(c) & 37
Requesting Party: Motion to Compel Discovery: 
Rule 37
i. “Judge, please order the other side to give me information I am entitled to.”
Responding Party: Motion for Protective Order: 
Rule 26(c)
“Judge, please order the other side it is not entitled to the requested information.”
Parties must make a good faith effort to resolve their disputes with court action. If they request a motion, they must certify that they sought to resolve the dispute first. See Rules 26(c)(1), 37(a)(1)
[image: Table
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Discovery Scheduling  
Judges are able to set boundaries and choose a schedule to help facilitate discovery between the parties.

a) Rule 16(b)
· 16(b)(1) – Scheduling Order
i. “Judge must issue a scheduling order”
· 16(b)(3)(A) – Contents of the Order; limits time to:
i. Join other parties
ii. Amend the pleadings
iii. Complete discovery
iv. File motions
· 16(b)(3)(B) – Contents of the Order; may also address:
i. Trial date
ii. Timing, extent and methods of discovery
iii. Dates for pretrial conferences 
iv. Anything else
· 16(b)(4) -Modifying a schedule
i. “Schedule may be modified only for good cause & with judge’s consent”
b) Rule 26(f)
· 26(f)(1) – parties must confer as soon as practicable
· 26(f)(2) – parties must develop a proposed discovery plan and submit a written report to the court

After 26f conference, a report is submitted to court. Then court uses the report to set schedule. Sometimes judge will issue Order to Confer – will specify dates for 26f conference, what he wants covered.

Scope of Discovery
a) Overview: unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any:
· Nonprivileged matter that is
· Relevant to any party’s claim or defense and
· Proportional to the needs of the case
· Does not need to be admissible in evidence to be discoverable 

b) Relevance under Rule 26(b)(1)
Relevant information includes “the existence, description, nature, custody, condition, and location of any documents or other tangible things and the identity and location of persons who know of any discoverable matter”

1) Identify the claim or defense that the discovery request relates to
2) Determine if the request is relevant
· A request should be reasonably calculated to reveal (even if it ultimately does not reveal):
(1) Information that might demonstrate that a consequential fact is more (or less) probable; plus
(2) Information that might assist in discovering such information
· Example case: Tucker v. AIG - Tucker won $4M judgment against former employer, brought suit against D to collect (employers insurance). Sought discovery of comp records from 3rd party insurance broker, who objected. P acknowledged specific emails might not exist (speculative), had similar emails from another party (cumulative/duplicative), and wanted a ton of docs, to look through all computers (nonproportional). Court limits discovery, finding burden outweighs likely benefit given the above.

c) Proportionality under Rule 26(b)(1)
“Parties may obtain discovery regarding matters that are proportional to the needs of the case, considering:
i. Importance of the issues at stake
ii. Amount in controversy
iii. Parties’ relative access to relevant information
iv. Parties’ resources
v. Importance of the discovery in resolving the issue, and
vi. Whether the burden or expense of the proposed discovery outweighs its likely benefit

d) Privilege under Rule 26(b)(1)
Under rules of evidence, some types of info do not have to be revealed even if relevant (e.g., doctor/patient, attorney/client)
i. Attorney-client privilege: may be invoked, with respect to:
· A communication
· Made between privileged persons
· In confidence
· For the purpose of obtaining or providing legal assistance for the client
ii. When A/C communications not privileged:
· If attorney is acting in a different capacity (e.g., as a businessperson, not related to legal)
· Communication is not about legal advice (e.g., discussing a football game or good restaurants)
· Communicated in a public place and overheard by others
· Third-party is present when the information is communicated and third-party is not privileged
iii. Work Product Exception – 26(b)(3)(A): “ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for...”
· Another party or
· Its representative (including the other party’s attorney, consultant, surety, indemnitor, insurer or agent)
· Hickman rule: protects attorney’s strategy or mental impressions, whether or not recorded in a document (rule only states document but Hickman incorporates overall strategy). Reasons:
a. “chilling effect” – attorneys would avoid putting ideas in writing; or write them in misleading ways
b. Incentive against full trial preparation
c. Lawyers should not be treated like witnesses
d. “free riding” by other lawyers
iv. Exceptions to the Work Product Exception: the materials above may be discovered if:
· They are otherwise discoverable under Rule 26(b)(1); and
· The party shows that it has substantial needs for the materials to prepare its case and cannot...obtain their substantial equivalent by other means
· Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation.
· Work product related to strategy could be redacted.
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e) Restricting Discovery
· Rule 26(c) – court may issue protective order to protect against annoyance, embarrassment, oppression, or undue burden/expense.
· Rule 26(b)(2)(C) – court must limit discovery where:
i. Requested discovery is “unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive” OR
ii. “the party seeking discovery has [already] had ample opportunity to obtain the information by discovery in the action” OR
iii. Requested discovery is outside the scope of 26(b)(1)
· Example Case: Rivera v. NIBCO, Inc. P’s sued D employer under Title VII Discrimination. Judge issued a protective order so the D’s could not inquire about where the P’s were born or immigration status. D could ask about place of marriage, education, employment history, etc. These could give clues as to their immigration status w/o outright asking.

Mandatory Disclosures 
If evidence is not revealed during discovery, it cannot be used at trial. 

a) Overview:
a. Rule 26(a)(1) – Initial Disclosures (Mandatory)
i. Witnesses
1. For both Witnesses and Documents, you only have to disclose what you might use. Don’t have to provide potentially damaging ones, other side can find those out on their own. 
ii. Documents
1. See above
iii. Damages
1. Must say how you are calculating damages
2. Even if not in complaint, will have to present them during disclosures
3. Damages can be updated based on new information
iv. Insurance 

b. Rule 26(a)(2): Expert Witness Disclosures (Mandatory)

c. Rule 26(a)(3): Pretrial Disclosures (Mandatory)
i. After discovery cut-off
ii. Have to reveal before trial everything you are presenting
1. Trial witnesses
2. Depositions for trial
3. Trial exhibits

After Mandatory Disclosures
· Party driven discovery: (e.g., interrogatories, depositions, mental/physical examinations) – up to parties to decide what to ask for
· Discovery materials are not filed with the court – Rule 5(d)(1)(A)
· Discovery methods may be used in any sequence – Rule 26(d)
· 26(d)(1) – parties may not seek discovery from any source before the parties have conferred...
· 26(d)(3) – methods of discovery may be used in any sequence; discovery by one party does not require the other party to delay its discovery
· Duty to Supplement – 26(e)
· A party who has made a disclosure under Rule 26(a) or who has responded to an interrogatory, request for production, or request for admission...
· ...must supplement or correct its disclosure or response in a timely manner 
1. if the party learns that in some material respect the disclosure or response is incomplete or incorrect, and 
2. if the additional or corrective information has not otherwise been made known to the other parties during the discovery process or in writing.”
· Sanctions for Discovery Misconduct – Rule 37(b) – (f)
· Inability to use withheld evidence
· Extension of discovery deadlines
· Payment of opponent’s expenses & fees
· Fine (payable to court)
· Contempt of court
· Adverse jury instructions at trial 
(presumption or inference)
· Striking pleadings 
(loss of claims or defenses)
· Dismissal or default judgment
· Referral for bar discipline
· MUST turn over “smoking gun” documents:
· Example case: Fisons (medical malpractice case) P requested docs relating to drug Sompophyllin. D’s lawyers failed to provide docs that indicated the drug was causing life threatening toxicity levels in certain patients, claimed they weren’t requested as they only called drug by its generic name. Firm got sanctioned by the court. 


V. Pre-Trial Resolution
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A. Settlement Agreements
· To Prevent Future Lawsuit: P and D wish to resolve dispute between them, agree as follows: D will do X, P will release D from any future claims of liability rising out of [events]
· To Resolve Current Lawsuit: P and D wish to resolve the lawsuit between them, and agree as follows: D will do X, P will dismiss the lawsuit AND release D from any future claims of liability arising from [events]

B. Dismissal – Rule 41
Only the plaintiff can voluntarily dismiss a lawsuit. This might occur because the P learned something in discovery and now thinks she might lose, could be shopping for another judge, settlement was reached or for other reasons. Voluntary dismissal typically occurs early in the proceedings.

Voluntary Dismissal – Rule 41(a) 
a. Without a court order – (1) by plaintiff {or other party stating a claim, such as D bringing counterclaim}
(A)(i) unilateral “notice of dismissal” – must be before any answer or SJ motion
(A)(ii) unless stated otherwise, dismissed without prejudice 
(2) by court order – on terms that the court considers proper

b. With/without prejudice
Without prejudice: able to amend and file again on same issue
Theoretically can go on forever, but may be limited by SOL
May also be charged costs under Rule 41(d)
With prejudice: cannot file lawsuit on same topic, court ordered

Involuntary Dismissal – Rule 41(b)
a) Rule: “if the plaintiff fails to,
Prosecute or
Comply with 
These rules or
A court order,
A D may move to dismiss the action or any claim against it.”

b) Violating these Court Orders Could Lead to ID:
Pretrial orders
Scheduling orders – Rule 16(b)(1)
Other orders under Rule 16(d)
Discovery orders
Protective order – Rule 26(c)
Compelling discovery – Rule 37

C. Default Judgments – Rule 55
a) Obtaining Default Judgment
A. 55(a) “Default judgments are possible
when a party against whom a judgment for affirmative relief is sought
has failed to plead or otherwise defend.”
Plead – make an answer, etc.
Defend – file rule 12 motion, file SJ motion, etc.

b) Setting Aside Default Judgment
     A. Rule 55(c) – the court may set aside a final default judgment under Rule 60(b)
     B. Rule 60(b) – the court may relieve a party from a final judgment for the
following reasons:
· The judgment is void (e.g., D was never served, or court never had jurisdiction) or
· Any other reason that justifies relief


D. Summary Judgment – Rule 56
A dispositive motion able to be made by either party. Motion should be viewed in light most favorable to non-moving party. Judge grants the motion if non-moving party can’t win even under its best-case scenario.

a) Rule 56 Breakdown
(a) Motion for SJ
“A party may move for summary judgment,
– identifying each claim or defense – or the part of each claim or defense – on which SJ is sought.
The court shall grant SJ if the movant shows that
There is no genuine dispute as to any material fact and
The movant is entitled to judgment as a matter of law.”
Both P’s & D’s can make

(b) Timing of Motion
May be made at any time until 30 days after the close of all discovery
(i.e., can be made prior to end of discovery)	

(c) Procedures: record & arguments
Record for the motion: a preview of trial evidence
Should NOT include evidence that cannot be used at trial
Declarations must be made on personal knowledge
A party asserting that a fact cannot be or is genuinely disputed must support the assertion by citing to particular parts of materials in the record, including:
Depositions
Documents
Electronically stored information
Affidavits or declarations
Stipulations
Admissions 
· Does NOT include allegations and denial of allegations
· Cannot base SJ off of “well I allege that...”
Interrogatory answers
Or other materials
Moving party’s opening brief > Opposing party’s opposition > Moving party’s reply > Judge decides

(d) Delay of ruling to allow discovery - when facts are unavailable to nonmovant
“If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:
1) Defer considering the motion or deny it;
2) Allow time to obtain affidavits or declarations or to take discovery; or 
3) Issue any other appropriate order”
Nonmovant must show specific reasons

(e) Failing to Properly Support or Address a Fact

b) Big Question – Do we need a trial?
	Trials are necessary to:
	SJ is proper when:

	· Weigh competing evidence
· Resolve credibility questions
· Choose among permissible inferences
	“There is no
· Genuine dispute
· As to any material fact and
The movant is entitled to judgment as a matter of law. Rule 56(a)


Decided during the “preview of the evidence” part of the pre-trial.

c) How to Prevail?
a. Movant:
i. No genuine dispute of material fact AND
ii. Movant is legally entitled to judgment
b. Non-movant:
i. Show genuine dispute(s) of material fact exist OR
ii. Movant is not legally entitled to judgment
iii. Motion is premature – Rule 56(d)

d) Inferring Facts from Other Facts
Do the facts force someone into the inference? Or would the jury be able to deliberate various inferences? If so, SJ not allowed.
Found facts: actual facts (e.g., bullet taken from the victim’s body match the bullets fired from D’s gone)
Inferred Facts: D shot the victim
= factual inference
Factual inferences are still “facts” over which there can be a dispute or not
Those in dispute would go to the jury

e) Questions of Law v. Questions of Fact
Questions of law {for the judge} – what is the speed limit? Is consent a defense? How long is the SOL?
Questions of fact {for the jury} – how fast did D drive? Did P consent? When did the acts occur? Includes factual inferences.
Inferences about legal standards – sometimes called “mixed questions of fact and law” typically go to the jury.
But, if the “facts suggest only one reasonable inference, the issue becomes a question of law for the judge.”

f) Example:
· CASE: Slaven v. City of Salem: Prisoner committed suicide by hanging in cell. Sister sued. Sister said there was dispute over whether officers knew he was wearing belt, which may have been relevant to 1 element, but this was not the issue being decided by summary judgement. Dispute about whether officers knew or had reason to know he was suicidal, which could establish a duty to take preventative measures like removing the belt. There was no proof, just allegations. 
· RULE: Dispute must be of a material fact related to the issue being decided by summary judgement. 
· CASE: Scott v. Harris (2007, SCOTUS): during a car chase, the police officer flipped the plaintiff’s car causing serious injury. Trial court granted summary judgment to the D b/c of the substantial dash cam footage saying there was no dispute of fact that 1) the P was posing a risk to others and 2) D did not use excessive force. P claimed there was a dispute of fact for both. SCOTUS affirmed.
· RULE: There must be a disputed fact. The dash cam footage clearly showed reckless driving and not excessive use of force (although many disagreed it could be seen as reckless). 


VI. Dispositive Motions & During Trial
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A. Judgment as a Matter of Law (JMOL)
Formerly known as “directed verdict,” a judge will grant a JMOL if they believe that a reasonable jury would not be able to find legally sufficient evidentiary basis to find for the party on that issue.

Rule 50 Breakdown
Rule 50(a) – JMOL 
“If a party has been fully heard on an issue during a jury trial and
the court finds that a reasonable jury would not have legally sufficient evidentiary basis to find for the party on that issue, 
the court may:
a) resolve the issue against the party; and
grant a motion for judgment as a matter of law against the party [if that issue is crucial for the party’s case].”
Rule 50(b) – Renewed JMOL
No later than 28 days after the entry of judgment. . . the movant may file a renewed motion for JMOL.
**must have made the OG JMOL in order to renew! ** 
History:
7th Amendment: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”
In JMOL, judge is not re-examining the facts but rather stating that the facts do not meet the legally sufficient evidentiary basis.
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Record for the Motion
1. Trial record!
0. Witness testimony
0. Exhibits
0. Admissions
0. **Allegations and SJ record NOT RELEVANT**
1. Viewed most favorably to non-moving party. 
1. Motion granted if non-moving party cannot win under its best-case scenario.

Comparing to Summary Judgment

	Summary Judgment
Rule 56
	Judgment as a Matter of Law
Rule 50(a)

	A. Before Trial
B. Based on documents that preview the evidence
C. No “genuine dispute as to any material fact”
D. Court “shall” grant relief to successful moving party
	A. During trial
B. Based on trial evidence
C. “A reasonable jury would not have a legally sufficient evidentiary basis to find for the [nonmoving] party”
D. Court “may” grant relief to successful moving party




Examples:
1. CASE: Lane v. Hardee’s: Plaintiff slipped on floor in Hardee’s restaurant and suffered injuries. Defendant made a motion for JMOL b/c P didn’t prove that the water got onto the floor via a Hardee’s employee. 
3. Trial court granted JMOL finding that P did not prove water was put there by Hardee’s employee. But appellate reversed finding that given the circumstantial evidence, a jury could find that the water was left on the floor given the evidence and denied the motion.
1. CASE: PA R.R. v. Chamberlain: Plaintiff (deceased) fell off a train he was working on and estate is arguing that the railroad cars collided causing him to fall off and die. D presented several witnesses who could verify that they did not see a collision occur. P presented one witness who heard a loud crash but did not see first-hand (also was a questionable witness).
4. JMOL granted to D after the conclusion of evidence on both sides. Appellate court reversed but SCOTUS affirmed trial court finding that given the D’s witnesses, there was insufficient evidence to find for the P.
4. Holding: A plaintiff in a federal civil case does not offer sufficient evidence to go to the jury if that evidence allows for equal inferences that are inconsistent concerning a critical fact in the plaintiff’s case.







VII. Post-Trial Motions
There are 4 post-trial motions: 1) renew JMOL, 2) motion for a new trial, 3) motion to vacate judgment, 4) Appeal. A motion for a reneweded JMOL can only occur if a motion for JMOL was originally made (see discussion above in VI for JMOL).

A. Renewed JMOL – see above

B. New Trial
1. Breakdown Rule 59
· 59(a)(1) Reasons “for which a new trial has heretofore been granted in an action at law in federal court:”
· Process Errors:
· Legal errors by trial judge
· Incorrect jury instructions
· Incorrect evidentiary rulings
· Attorney misconduct 
· Improper argument
· Introducing or alluding to inadmissible evidence
· Jury tampering
· Verdict Errors:
· Jury verdict contrary to the “great weight” of evidence
· Newly discovered evidence

2. Record for the Motion for New Trial
· Trial Record (same as JMOL)
(1) Witness testimony
(2) Exhibits
(3) Admissions 
· Judge may view record somewhat like a “13th juror” who can prevent a unanimous verdict (create hung jury). (different from JMOL!!)
· Judge may assess “weight” of the evidence, but should be reluctant to override jury decision about witness credibility 
· Grant motion if judge has a firm and definite conviction that the verdict is against the great weight of evidence

3. Comparing to JMOL
	JMOL
Rule 50
	New Trial
Rule 59

	· Result: judgment
· Timing: after nonmovant “fully heard” at trial, but before submission to jury (renewable within 28 days)
· Record: trial evidence
· Standard: “a reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party”
· Discretion: court “may” grant relief to successful moving party
	· Result: new trial
· Timing: no later than 28 days after judgment
· Record: trial evidence
· Standard: verdicts against the weight of the evidence (see case law)
· Discretion: court “may” grant relief to successful moving party



4. How wrong must the verdict be?
· “Firm and definite conviction” 
· “Against the weight of the evidence.”
· “Seriously erroneous result”
· “Miscarriage of justice”

5. Case: Trivedi v. Cooper
Scientist fired from job. 3 theories – retaliation, failure to promote, and harassment. D did initial JMOL on first two theories, which was denied. Then did renewed JMOL on all three, also moved for new trial. 
1. Re: Renewed JMOL, Judge notes that since he didn’t make initial JMOL on harassment, that one was waived. For other two, judge notes jury clearly found P credible and that is sufficient basis for verdict
2. BUT re: New trial, 
· Judge denies for failure to promote and retaliation, says not against weight of evidence. 
· Judge also denies new trial on hostile work environment. Clearly disagrees, but since it hinged on jury evaluation of credibility, judge does not want to overturn
· INSTEAD, grants on damages – this amount (700k) is too high, compares with precedent/prior awards from similar situations. Offers $50K in damages
· Remittitur – judge: “I am ordering a new trial UNLESS plaintiff agrees to a judgment of only $50K.”
· New trial will be on everything (i.e., hostility, racism, firing), not just damages.

6. Combining Renewed JMOL w/New Trial Motion
· Sample 50(b) and 59(a) Motion by Defendant:
A. “I renew my motion for JMOL. {AND}
B. In the alternative, I move for new trial because the verdict is against the weight of the evidence.” 
· Sample 50(c) Ruling
A. “JMOL granted for Defendant, notwithstanding the verdict.
B. If I am reversed on that issue, then I will:
a. Hold a new trial OR
b. Reinstate the verdict.”

C. Relief from Judgment (a.k.a. Motion to Vacate or to Reopen)

1. Rule 60(b) Breakdown
A. 
· “On motion and just terms, the court may relieve a party … from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect; 
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 
(3) fraud … misrepresentation, or misconduct by an opposing party; 
(4) the judgment is void; 
(5) the judgment … is based on an earlier judgment that has been reversed or vacated; … ; or 
· (6) any other reason that justifies relief.”

B. Timing: 
· 60(b)(1) – (3): Motion to Vacate – 1 year after judgment
· 60(b)(4) – (6): Motion to Vacate – “within a reasonable time”

2. Record for the Motion
A. Record:
· Trial record (if case was tried)
· Dispositive motion record (if case resolved w/o trial)
· Additional evidence as needed:
· Witness testimony
· Declarations
· Exhibits
B. If necessary to the motion, judge must find some facts.  
C. Depending on the record, court may:
a. Accept undisputed facts as true
b. Make factual findings, through evidentiary hearing if needed

3. Case Example:
A. CASE: Karak v. Bursaw Oil: P sued in fed court alleging violations of federal petroleum marketing practices act. TC concluded business was not covered by the act and dismissed. P never appealed. Instead, some time later moved for relief from judgement on grounds of newly discovered evidence (60(b)(2) and misrepresentation (60)(b)(3). Denied, he appealed but appeal also denied.
· 60b2 - Newly discovered evidence was a new declaration. However, it was from a guy he knew for years and who lived in the area. Court notes that he may have actually had a case but that his delay in contacting him doomed his request. Did not provide convincing explanation as to what he could not have preferred this crucial evidence at an earlier stage. Only effort was a declaration from his prior atty saying he did not know of person, but this was irrelevant, issue is whether someone on P’s side knew of the witness, not just whether the atty knew
D. Appeal
Purpose of an appeal is to correct legal errors. 

1. General Information
· Types of court options:
· Affirm
· Reverse (with or without remand; depends on trial specifics)
· Dismiss the appeal (rare, typically b/c of a jurisdiction problem) 
· Three-Level Court System:
·  Trial > Appellate (appeal as a right) > Supreme Court (discretionary appeals)
·  Why? Too many appeals were going directly to the S.C.

· Procedure – Not a New Trial!
· No new evidence
· No new arguments for reversing side
· OK to phrase arguments differently or cite different authorities
· NOT OK to introduces wholly new theories for reversal
· Appellate court may affirm on any basis supported by the trial record, even if it relies on a new legal theory (i.e., ‘trial court found the right verdict, but we found it on a different theory)
· Exception: subject matter jurisdiction may be raised for the first time on appeal
a. Occasionally new arguments allowed for reversal in extraordinary circumstances
· Sequence of Events
(1) Notice of appeal
· How/when: “in a civil case, [subject to some exceptions], the notice of appeal . . . must be 
· Filed with the district clerk
· Within 30 days after the judgment or order appealed from is entered – Rule 4(a)(1)(A)
(2) Appellant’s opening brief
(3) Appellee’s opposition brief
(4) Appellant’s reply brief
(5) Oral arguments if any
(6) Court decision

2. What will be reviewed on appeal? (reviewability)
· Preservation {in trial court}
· Presentation {to appellate court}
· Prejudice {“harmful error” to the “aggrieved party”)

3. When to appeal? (appealability)
“The [US] courts of appeals . . . shall have jurisdiction of appeals from all final decisions of the district courts . . .” 
· Final Decision Rule (our focus; see exceptions in Liberty case below)
· A final decision “ends the litigation . . . and leaves nothing for the [trial] court to do but execute the judgment.”
· Policy Against Piecemeal Appeals – shouldn’t waste time appealing every small issue. Potentially inefficient, stretches out the case. Party who is appealing might ultimately win (i.e., wasn’t aggrieved).
· Examples: 
· Order granting D’s motion to dismiss all claims.
· Order granting D’s motion for summary judgment on all claims.
· Case Example: Liberty Mutual Ins. Co. v. Wetzel: P brought suit against Liberty alleging insurance benefits and maternity leave violated Title VII of civil rights act. Requested injunctive relief ordering Liberty to cease its discriminatory practices and establish non-discriminatory practices and damages including back pay and exemplary damages. The district court found for Wetzel but granted none of the requested relief. Liberty appealed to the court of appeals, which affirmed the district court’s judgment, and then petitioned the United States Supreme Court for certiorari.
· HOLDING: District court ruling not appealable because it does not finally dispose of any of Wetzel’s requests for relief, remedies not decided
· Exceptions that could’ve helped the P:
· Partial judgment: if multiple-claim action where a court enters judgment on one claim, a decision on that specific claim can be appealed under 54(b)
· N/A here b/c there was only 1 claim (sex discrimination)
· Injunction: trial court grants/denies request for injunction
· N/A here because no injunction occurred
· Certified Questions: trial court requests guidance from the court of appeals before proceeding further in the case and Court of Appeals agrees to decide on that issue on interlocutory appeal.
· N/A b/c Court of Appeals did not sign-off...
· RULE: A finding of liability that does not finally dispose of the plaintiff’s prayers for relief is not appealable to the court of appeals.

4. Prejudice
· Harmless error: court will only reverse on errors that cause harm. “At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party’s substantial rights.”
· Rule 61
· Aggrieved party: only a party “aggrieved” by a trial court decision may appeal.
· Case Example: MacArthur v. UT Health Center: 5 initial claims against 3 D’s, only argued 1st 3, TC instructed on 1st 3. P argues should have instruction on #4, but TC says she failed to argue. She is denied on 1 and 2, but wins 65k on #3 against only 1 D. P moves for partial new trial on 1 and 2, denied. D renews motion for JMOL, denied. Appeals, but only argues on #5 in brief, never presented or objected on this claim at TC level. 
· AC finds that if she wanted #5 to be addressed, she should have argued and objected to lack instructions on #5. Also finds she didn’t effectively appeal unfavorable ruling on partial retrial request denial at TC level since she didn’t argue it in brief. 
· Aggrieved parties?
· Defendant who lost $65K
· Plaintiff b/c there were possible errors

5. Deciding an Appeal
How wrong must the trial court decision be?
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So, only reversing if the trial court was wrong on the binary scale or an abuse of discretion.
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VIII. Injunctions
Injunctions can occur in various parts of the pre-trial and trial. It probably is best classified as litigation management. There are final/permanent injunctions and temporary injunctions.

A. Background
· An injunction is a court order to do (or not to do) an action. If violated, a person is in contempt of court.

· Courts will issue injunctions when there is “no adequate remedy at law.”
· If adequate compensation can be had through money damages, court should award damages and not issue injunction
· Also referred to as “irreparable harm”
· Rule 65(a)(1) – Preliminary Injunction
· Rule 65(b)(1) – Temporary Injunction
· Rule 65(d) 
(1) Contents. Every order granting an injunction and every restraining order must:
A. State the reasons why it is issue
B. State its terms specifically; and
C. Describe in reasonable detail – and not by referring to the complaint or other document – the act or acts restrained or required.
(2) Persons bound. The order binds only the following who receive actual notice of it by personal service or otherwise:
A. The parties;
B. The parties’ officers, agents, servants, employees, and attorneys; and
C. Other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A) or (B)

B. Types of Contempt

1. Civil Contempt
Goal is to pressure D to obey the injunction
· “You will stay in jail until you do X”
· “You will pay $Y per day until you do X”
· Consequences stop when D complies: “contemnor holds the keys to the cell.”
· Example: person will not testify in front of grand jury.

2. Criminal Contempt
Goal is to punish the violation of a court order.
· Prosecuted like a crime
· Fixed punishment (incarceration, fine, community service, etc.)

C. Basics of Final Injunction (“Permanent Injunction”) 

1. Standard for Granting (from case law)
(1) P proves that D’s actions are, or will be, unlawful
(2) P will suffer “irreparable harm” without an injunction
(3) Balance of equities favors injunction
A. Does burden of injunction (to D) outweigh the burden of a lack of injunction (to P)?
(4) Injunction is consistent with public interest
A. Would the injunction’s burden on society outweigh the benefit to P?

2. Case Example: 
· Lucy Webb Hayes Nat’l Training School v. Geoghegan (D.D.C. 1967)
· D’s wife is staying at the P’s hospital. Hospital has demanded that she leave, D refuses. 
· Irreparable harm? D’s wife will not leave and is trespassing. D offers to pay hospital, but this is not about them maxing out revenue, it’s about providing beds to those in need.
· May an injunction be issued to enjoin a continuing trespass or a series of repeated trespasses if an action for damages would not be an adequate remedy? Yes. An action for damages would not be adequate here, because Geoghegan and her husband are willing to pay the charges for the length of Geoghegan’s stay. Therefore, an injunction is an appropriate remedy.
· Other examples:
· Stalking
· Chemical plant dumping chemicals into a stream used by farmer downstream
· D dammed a stream that runs through P’s property {family plays in the stream, endangered species in the stream...}
· D refuses to vacate an apartment owned by P after the lease expires {yes} 
· D plans to cut down 100 year-old tree that P believes is on P’s property {injunction could prevent it by ordering D to not cut down}
· D cuts down the tree already...probably not a reason for injunction b/c tree is down and dead, nothing to be done

D. Basics of Preliminary Injunction
Prevents irreparable harm before judgment.
1. When issued:
· Before trial (no specific deadlines)
· P decision is adversary proceeding with notice; see Rule 65(a)(1)

2. Standard for Granting (from case law)
· “The standard for a preliminary injunction is essentially the same as for a permanent injunction with the exception that the plaintiff must show a likelihood of success on the merits rather than the actual success”

3. Case Example: Winter v. NRDC
· Natural Resources Defense Council (D) was granted an injunction by the district court against the military’s use of sonar b/c it potentially hurt marine life. Supreme Court reversed. Public interest debated (military/safety v. marine life/environment).
· Issue: In awarding injunctive relief, must a court balance the competing claims of injury and consider the effect the requested relief will have on each party?
· Yes. Court agreed with the Navy that the “’possibility’ standard is too lenient and that the plaintiffs should be required to demonstrate a likelihood of irreparable harm in order to obtain injunctive relief.” 

4. Tradition Test for Preliminary Injunction (est. in Winter)
“A [movant] seeking a preliminary injunction must establish 
i. that he is likely to succeed on the merits, 
ii. that he is likely to suffer irreparable harm in the absence of preliminary relief, 
iii. that the balance of equities tips in his favor, and 
iv. that an injunction is in the public interest.”

E. Basics of Temporary Restraining Order 
Might take too long to get to the preliminary injunction hearing, can’t wait for that! Typically is filed very early, maybe same day as the complaint.
a) When Issued:
· Immediately upon filing (if desired)
· May be without notice and ex parte if necessary; see Rule 65(b)(1)

b) Standard for granting (in case law)
· π would be entitled to PI
· π will suffer irreparable harm unless a TRO is issued before the PI hearing

c) Other limits
· If ex parte, movant must demonstrate satisfactory reasons not to provide notice to the opponent; see Rule 65(b)(1)(B) & 65(b)(2)
· Must include expiration date (no later than 14 days), and may be dissolved on 2 days notice; see Rule 65(b)(2) & (4)


IX. Joinder
Related to pleadings.

A. Rules Breakdown
· Rule 21
· “Misjoinder of parties is not a ground for dismissing an action.
· On motion or on its own, the court may at any time, on just terms, add or drop a party.
· The court may also sever any claim against a party.”
Case Management Options:
· Rule 42 (b) – Severance
· “For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues [or] claims.”
· Rule 42(a) – Consolidation
· Court can join together for trial any actions involving “a common question of law or fact.”
· Rule 16(e) – Pretrial orders
· Pretrial conference and order (may include bifurcation of other trial management techniques).
· Basic Joinder Concepts
	
	Claim Joinder
	Party Joinder

	Plaintiff
	Rule 18: 
Multiple Claims v. Existing Party
	Rule 20:
Claims By/Against Multiple Parties
Rue 22:
Interpleader

	Defending Party
	Rule 18: 
Multiple Claims v. Existing Party
Rule 13(a) & (b): 
Counterclaims v. Existing Opponent
Rule 13(g):
Crossclaims v. Existing Co-Party

	Rule 13(h)/20:
Claims By/Against Multiple Parties
Rule 14:
Third-Party Claims
Rule 22:
Interpleader



· Rule 18(a) – Joinder of Claims
· A party asserting a claim {counterclaim, crossclaim, third-party claim} can join additional, independent, {unrelated!} claims.
· Rule 20(a) – Can Join Multiple ∏s or ∆s
Must arise out of the same transaction, occurrence, or series of transactions or occurrences; can involve factual dissimilarities 
Case Example: Hohlbein v. Heritage Mutual Insurance. P’s were 4 individuals bringing suit against D, their employer, for false representation amongst other claims after being hired. D made a motion to sever the complaint. Court held that joinder was proper b/c he claims involved the same series of transactions or occurrences, and there were common issues of law or fact. Even though they were 4 separate individuals, hired at different times for different positions, the court held that they were still within a short time frame and a similar pattern or practice.

· Rule 13 – Counterclaims
13(a)(1) Compulsory Counterclaims – “a pleading must state as a counterclaim any claim that – at the time of its service – the pleader has against an opposing party if the claim: 
· arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and
· does not require adding another party over whom the court cannot acquire jurisdiction.”

Rule 13(b) Permissive Counterclaims – “a pleading may state as a counterclaim against an opposing party any claim that is not compulsory.”
Case example: King v. Blanton. Car accident. Blanton sues, King doesn’t raise any counter claims. Case settled. King later sues Blanton. Blanton’s defense is that claim waived because King failed to bring it and it was compulsory. 
· Court held it was compulsory because it came out of the same occurrence (i.e., car crash).

Rule 13(g) Crossclaims – “a pleading may state as a crossclaim, any claim by one party against a coparty if:
· The claim arises out of the transaction or occurrence that is the subject matter of
1. The original action or
2. A counterclaim OR
· If the claim relates to any property that is the subject matter of the original action.
· Ex: derivative liability – P sues retailer (D1), retailer sues manufacturer (D2)

Crossclaims arising from counterclaims:
· Example: car driver (P1) and passenger (P2) get in an accident with a trucker driver (D):
1. P1  sues D for negligent driving – Rule 8(a)
2. P2  joins suit against D – Rule 20
3. D  makes a compulsory counterclaim against P1 for negligent driving – Rule 13(a)
4. P2  makes crossclaim against P1 for negligence – Rule 13(g) 

Permissive claim joinder by cross-claimant
· Customer (P1)  sues retailer (D1) for overcharging – Rule 8a
1. D1  makes permissive claim against manufacturer (D2) for overbilling – Rule 18(a)
2. D2  makes compulsory counterclaim for unpaid bills against D1 – Rule 13(a)
3. D1  also makes crossclaim (indemnification) against D2
4. P1  joins D2 as additional D – Rule 20

Rule 13(h)/20 – New Parties to Counterclaims or Crossclaims
· Ex: hospital sues patient for unpaid bill – Rule 8(a)
1. Patient brings counterclaim for malpractice – Rule 13(a), (b)
2. Later, patient also wants to sue doctor. Can add will Rule 13(h)/20
· Still have to properly serve new defendants
· Not that common

Rule 14 – Third-Party Claims – “A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it.”
· Third-party must be potentially liable to the original defending party (i.e., third-party plaintiff)
1. Improper ex: P says Bill threw rock through her windshield. Bill says no, Ted did it. Rule 14 is N/A because Ted is  not liable to Bill at all. In general, mistaken identity is N/A for Rule 14 for this reason. 
2. Proper ex: customer sues  retailer (D1) sues  3-P manufacturer (D2)
3. Same transaction/occurrence? No, D1 has a relationship with D2 but the issue between them may not be related to P’s claim.
4. Timing: 14 days after serving its original answer; if longer, then have to get approval from judge.
a. Factors to consider:
(1) Timeliness
(2) Complication of trial
(3) Delay of trial
(4) Prejudice to P
5.  Case example: Erkins v. Case Power & Equipment Co.: P is suing D (manufacturer) of backhoe on behalf of decedent who was riding in the bucket, fell and was rolled over. Product liability case – failure to warn. D wants to bring in Fitzpatrick (contractor) and ECRACOM (subcontractor), alleges they didn’t conduct safety meetings or train properly. Seeking contribution, which is a state law issue. 
· 3rd party D’s raise issue of rule 14 language, taking limited approach. They argue they can’t be liable for specific tort (product liability), if they were to be held liable that would not be the reason. 
· BUT court held that Fitz & ERACOM can be added as 3rd party Ds. Even though legal theories differ, claim is about injury/death. Thus, 3rd party claim is about the same thing.
· Rule: 3rd party liability may have different legal theories than those claims brought against D in original claim. 
· 14(a)(3) – Plaintiff’s claim against 3rd-party defendant – The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.
1. The 3rd-party defendant must already be added to the suit by the original defendant (aka the third-party plaintiff). 
2. Ex: Erkins case above, the plaintiff could bring third-party claim against Fitz & ERACOM

· Derivative liability
1. Ex: Lawsuit #1: customer sues retailer; Lawsuit #2: retailer sues manufacturer. This second lawsuit is derivative liability.
2. Types:
a. Indemnification: manufacturer pays 100%
b. Contribution: manufacturer pays a %
3. May arise from:
a. Contract {e.g., car retailer contracts with manufacturer who will be responsible for product issues}
b. Other law {e.g., municipal jobs—police officer lawsuits for excessive force are paid by the city} 
· Joint, Several, & Joint-and-Several Liability – how does the Plaintiff collect? Scenario: damages = $100K; D1 = 75%, D2 = 25%
1. Joint: P may collect $100K from either D
a. Easiest for P; possibly unfair for D
2. Several: P may collect $75K from D1 & $25K from D1
a. “separate”
3. Joint-and-Several: P may collect $100K from either D; Ds may seek contribution from one another

Rule 22 – Interpleader – when multiple parties fight over the Plaintiff’s asset. 
Most common scenario is when the asset is insurance $ (e.g., life insurance policy).
· 22(a) – By a Plaintiff: Plaintiff may be multiply liable to several Ds. Ds may be joined and required to interplead
1. Claims do not have to be from the same origin
2. Plaintiff can deny liability in whole or in part
· 22(a)(2) – By a Defendant: a D exposed to similar liability may seek interpleader through a crossclaim or counterclaim.
· Example: Bertha gets a life insurance policy out on herself with her daughter, Sally, as the beneficiary. It is double indemnity if she dies by unnatural causes. Bertha is killed. Sally wants the $; Bertha’s son Billy says Sally killed her so he wants the $; insurer says no she committed suicide so no $ to them! Possibly Rule 22 case. Insurer could bring Sally & Billy as Ds and the mutual asset is the life insurance policy.

B. Joinder Rules for Outsiders

1. Rule 19 – Required Parties
Breakdown:
Plaintiff
· 19(1)(a) & (b): required parties “MUST BE JOINED” if doing so is “FEASIBLE”
· (c):  must identify in the pleading any required parties who have not been joined
Defendant
· 12(b)(7): motion to dismiss for “failure to join a party under Rule 19” may be made in answering
· 12(h)(2): not one of the waivable defenses
Decision Tree for Rule 19:
[image: Diagram
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Step 1: is there a required party?
(a) Persons Required to Be Joined if Feasible.
(1) Required Party. 
	A person … MUST be joined as a party if:
(A) in that person's absence, the court CANNOT ACCORD COMPLETE RELIEF among existing parties; or 
(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may: 
(i) as a practical matter IMPAIR OR IMPEDE the person's ability to protect the interest; or 
(ii) leave an existing party subject to a SUBSTANTIAL RISK of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

(1) EFFICACY: lawsuit will not be effective without this party (not common)
· Most common: seller sells property to 2 buyers and then demands its return but only brings buyer 1 into lawsuit. Issue occurs if seller wins b/c they never brought in buyer 2 who maintains rights to that property.
· Case: Torrington v. Yost: Yost is a former employee of Torrington and a current employer of INA. Torrington’s demand is damages + 18-month injunction restricting Yost’s work. Can the court afford complete relief among existing parties if the absentee (INA) is not joined? 
· Efficacy: If Torrington wins, yes it can still proceed w/o INA b/c damages are against Yost only.
· If Yost wins, also yes b/c then nothing will happen.

(2) PREJUDICE: 
· To absentee:
· Case: Yost (above): would absentee’s ability to protect its interest be impaired as a practical matter>
· Yes b/c Yost wouldn’t be able to work for INA for 18 months. Might not have been able to hire a good lawyer (INA would have funds).
· Yost wins? No prejudice issue if INA is not there.
· To existing party:
· Case: Yost (above): if D (Torrington) wins and then the absentee (INA) sues, would P (Yost) face substantial risk of obligations that are DOUBLE, MULTIPLE, {$$} OR INCONSISTENT {COMPETING CONDUCT}? 

· Torrington: No b/c Torrington got what it wanted.
· Yost: Could be fired but that is not double, multiple or inconsistent. 
· BUT if the injunction says to not work but he has a contract to work for INA, then that is an inconsistent result.

(3) Joint tortfeasors are not required parties 

Step 2: is joinder feasible?
(a) Persons Required to Be Joined if Feasible.
(1) Required Party. 
	A person who is 	
· subject to service of process and
· whose joinder will not deprive the court of subject-matter jurisdiction 
			[may be a required party if the rest of 19(a)(1) is satisfied].
(2) Joinder by Court Order. If a person has not been joined as required, the court MUST ORDER that the person be made a party. …

(1) Joinder may not be feasible if:
· Court cannot get personal jurisdiction over an absentee who is not subject to service of process
· In a diversity case, adding the absentee would deprive a federal court of subject matter jurisdiction
· Other rare scenarios, such as immunity from suit

Step 3: should the action be dismissed (or limited)?
(b) When Joinder Is NOT FEASIBLE.
“IF a person who is required to be joined if feasible cannot be joined, 

[THEN] the court must determine whether, in equity and good conscience, the action 
should PROCEED among the existing parties or should be DISMISSED.”

“The FACTORS for the court to consider include:
1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties; 
2) the extent to which any prejudice could be lessened or avoided by: 
(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 
3) whether a judgment rendered in the person's absence would be adequate; and 
4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.”

(1) Yost case: court dismissed based on all 4 factors:
· Identified prejudice, think it is serious.
· No other kind of injunction for “shaping relief” could be found
· Yes there is an adequate remedy: Torrington could still sue in state court and INA could be joined.

2. Rule 24 – Intervention of Right
(a) 24(a)(2)
(a) ON TIMELY MOTION, the court must permit anyone to intervene who:
… (2) CLAIMS AN INTEREST relating to the property or transaction that is the subject of the action, 

and is so situated that disposing of the action may as a PRACTICAL MATTER IMPAIR OR IMPEDE the movant's ability to protect its interest, 

unless existing parties adequately represent that interest.

(b)  Grutter v. Bollinger
· Grutter (white applicant) demanding elimination of affirmative action criteria against University.
· INTERVENORS: nonwhite applicants, nonprofit groups who like affirmative actions
· Two questions from rule 24(a)(2):
1) Will intervenors claims be harmed if they aren’t allowed into the lawsuit?
· Potentially
2) Can other parties adequately represent their interest? 
· Intervenors may want the same things as the university, but we’ll make different arguments. Could potentially conflict with their interest.
· Note: plaintiffs are not suing intervenors

3. Permissive Intervention – Rule 24(b)
(b) Permissive Intervention.
(1) In General. 
	On timely motion, the court may permit anyone to intervene who: …
	(B) has a claim or defense that shares with the main action a common question of law or fact	  
(2) …
(3) Delay or Prejudice.
In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties' rights.

(a) Perry v. Schwarzenegger
· Prop 8 (2008) passed; only opposite-sex marriage in CA.
· Couples sued the State, State did not want to defend (did not agree with the prop)
· Defense intervenors – anti-gay organizations; were allowed to take the position of the defense (in place of the State)
·  Plaintiff intervenors – Gay Rights Organizations 
· Defense intervenors were allowed but plaintiff intervenors were not because their interested were already supported by the suing couples
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