BA Outline 
1. Agency 
I. Formation 

Agency relationship where: 
(1) Principal (P) manifests that agent (A) shall act on principal’s behalf 
(2) and subject to P’s control 
(3) agent manifests assent or otherwise consents 

· Fact-specific; substance of relationship determinative; obj. manifestations determined from RP standard 
· middleman/supervisor is not a principal. 

When does a creditor become a principal? 
· when it assumes de facto control over the conduct (management) of the debtor 
	financing all of businesses purchases and other expenses 
· P-A relationship may be found when creditor has an interest in the business being controlled  (profitable) 

II. Relating to 3rd Parties 
Mini Roadmap: 
Contract liability 
· Principal 
· Agent 
· 3P
Tort liability 

Principal’s Liability for Agent’s entering into Contracts 
· Actual Authority – Agent reas. believes the Principal’s manifestations to the agent (focuses on Agent’s reas interp)
· express – P tells A to do; A does; P bound 
· Implied – agent acts necessary or incidental to achieving the principal’s objectives as the ag. reasonably understands 
· consider whether it is customary
· Apparent Authority – focuses on 3Ps reas interp
· 3P reasonably believes actor has authority to act and 
· belief is traceable to P’s manifestations

Types of Principals
· Disclosed: at time of transaction, 3P knows
· dealing w/ agent acting for a P 
· Principal’s ID
· Undisclosed: at time of trans. 3P
· has no notice they are dealing w/ agent acting for a P
· Undisclosed Principal – when 3P has no notice they’re dealing w/ an agent acting for a P
· P subject to liability to 3P who is 
· justifiably induced 
· by an agent acting w/o actual authority if principal 
· has actual notice but does not take reas. steps. 
· **undisclosed P may not reduce A’s authority to less than the authority a 3P would reasonably believe if principal had been disclose. 
· Ratification – affirmance of prior act done by another where act is given effect as if done by agent acting w/ actual auth. 
· retroactive 
· all or nothing 
· ratification not valid if made w/o knowledge of material facts involved in orginal act
· The affirmance can be express or implied if it reas justifies assumption of consent 
· accepting/retaining benefits (when possible to decline them) 
· silence/failure to act
· bring lawsuit to enforce
· Ratification not effective where it would be unfair to bind the 3P to contract: 
· if prior to ratification, 3P manifested intent to withdraw from transaction
· material change in circumstances btwn transaction and ratification that would make it inequitable to bind 3P. 
· Estoppel – disclosed P subject to liability to 3P who justifiably made detrimental change in position b/c transaction believed to be on “p”s behalf if: 
· person intentionally or carelessly caused such belief, or 
· having notice of such belief and that it might cause others to change their positions, person did not take reasonable steps to notify them of facts. 


Agent’s Liability for entering into Contracts 
Types of Principal 
· Disclosed 
· Undisclosed 
· Partially disclosed/unidentified 
· @ time of trans, 3rd P knows 
· she is dealing w/ an agent but 
· has no notice of principal’s identity 

Agent’s Liability – Act w/ authority 
· when agent acting w/ actual or apparent auth. makes a contract on behalf of.. 
· disclosed principal: ag. not party to K unless otherwise agreed 
· undisclosed principal—ag is party 
· undisclosed/partial disclosed P – agent is party unless otherwise agreed. 

Agent’s liability – Act w/o authority 
· if Agent lacks actual authority but Principal is bound, P may recover damages from A 
· If A lacks authority – A is liable to 3P if P refuses to ratify Contract and no other authority to bind P 
· implied warranty of authority 
· 3P must not be aware of lack of auth. 

3P Liability 
· Actual Express Authority 
· Actual Implied Authority 
· Apparent Authority 
· Undisclosed Principal – would it have changed things? 
· Ratification – would it have changed things?  
· Estoppel – 3P usually wants to be bound


TORTS 
· Agent always liable for own torts 

Principal’s Liability for Agent’s Torts 

Direct liability 
· A’s tort is w/in scope of A’s actual authority or ratified by P 
· Harm caused by P’s negligence in selecting, training, supervising, or controlling A 
· P delegates performance of duty to use care to protect other persons/property to A who fails to perform duty. 
· non-delegable duties 

Vicarious Liability
· employer subject to VL for tort committed by 
1. employee
· employee is agent whose P has control of the manner and means of performance 
· consider:
· appearances
· performance 
· financial risks
·  the beliefs of relationship
2. acting within the scope of employment
1. act of kind employee hired to perform; and  
2. conduct occur substantially w/in time/space limits; and 
· frolic— departure that is not w/in scope
· detour—minimal departure that is still considered w/in scope
3. employee motivated by purpose to serve E

· Can expand liability for Intentional Torts 
· conduct motivated by Purpose to serve P – broaden what “serving means” 
· Expansion to foreseeable intentional torts 
· direct outgrowth of employer instructions 
· job provided opp. to commit tort
· split as to importance of “pers motivation”

P’s Liability for Ind. Contractor’s torts 
· P not liable for torts committed by I/C unless: 
1. P retains (right to) control over aspect of work where tort occurs
2. P selects incompetent contractor 
3. Activity contracted for is a “nuisance per se” (inherently dangerous or ultra-hazardous) 

Franchisor—Franchisee Relationship (does the franchisee look like an “employee”?) 

Early approach—Holistic view *need to know both in depth?* 
· relationship/purpose/franchise agreement
Modern approach (“Instrumentality Approach”)—focus in on aspect where injury occurred. 
· having operating system in place (standards) is not enough to assert control 
1. Examine parties’ actual course of dealing (not just characterization of relationship in contract) 
· Policies behind Franchise Cases 
1. Risk prevention – liability should arise from control or right to control harmful activity 
2. residual interest- Franchisor should be liable b/c large interest in success of franchisee 
3. Deep Pocket/Risk Spreading—any supplier w/ a deep pocket and any connection to accident should be held liable 
4. Appearances—Franchisor should be liable b/c creates appearance of responsibility

Agent’s Liability—A subject to liability to 3P harmed by agent’s conduct. 

III. Roles/Duties 
Agent’s Fiduciary Duties 
· Duties relating to performance 
1. duty of care – care, competence, diligence 
1. subj to any agreement 
2. if special skills then standard is of agents s/ those skills 
2. Duty to follow instructions 
1. Agent has duty to take action only within scope of actual authorty 
· A has duty to comply with all lawful instruction s
2. If agent’s act beyond authorization causes loss, P can recover from A
3. duty to provide information 
1. A has duty use reas effort to provide P w/ facts that agent knows when: 
· A knows or has reason to know that P would wish to have facts or facts are material to A’s duties 
· facts can be provided to P w/o violating a superior duty to another person. 
· no conflict
· Duty of loyalty – A has fiduciary duty to act loyally for P’s benefit in all matters connected w/ Agency relationship 
· A’s interests subordinate to those of P 
1. Duty not to derive material benefit arising out of position 
· excess benefits rule 
· all you should receive is the agreed to compensation 
· Business opportunities – All As have a duty to P not to take personal advantage of opportunity and not give opportunity to a 3rd person 
· applicable when either the nature of opportunity or circumstances A learned of it require A offer opp to principal. 
· should disclose if opp/circs require it
· if fully disclose and the conflict, and P rejects opp, then can take it. 
2. Duty not to act as or on behalf of an adverse party 
· A has duty not to deal w/ P as or on behalf of adverse party in transaction connected w/ Agency relationship 
· A must disclose adverse interests to P so P may evaluate how to best protect interests 
3. Duty not to Compete 
· throughout duration of agency must not assist competitors 
· may prepare for competition
· Dos and Don’ts of Prep 
· Ag free to make arrangements for setting up a new business
· but not during working hrs or using P’s property 
· Ag not free while still employed to commence doing business as a competitor or solicit clients from P 
· A can’t lie to P or try to leave P in a disadvantageous position 
4. Use of Principal’s Property/Information 
· Agent has duty not to
1. use P’s property or 
2. use or communicate P’s confidential information for A’s own purposes or for those of a 3P 
· ex: insider trading 
· Ag has to account for any profits made by such info even if P is not harmed 
· Duty does not end when agency relationship ends 
· may be discharged if: 
· P agrees for release 
· public 
· general knowledge 
During and After Agency

-Duties after termination of Agency 
· A is free to compete w/ P 
1. subject to non-compete agreement 
· A is not free to use or disclose a P’s trade secrets or other confidential info
1. must account for profits made by sale or use of trade secrets and other confidential info. 
Waivers 
· Principal’s Consent – Agent conduct which would breach duty of loyalty does not breach if P consents to conduct and: 
1. A acts in good faith and discloses material facts (when getting consent); and 
2. consent concerns specific act or transactions/acts of a specified type
IV. Termination 

Termination of Actual Authority 
· A’s Death – automatic unless provided by law
· P’s death – once A has notice if P is individual; or automatic 
· P’s loss of capacity – Once A has notice if P is individual; or Automatic
· Agreement/Occurrence of Circumstances—Agreement between P and A, or occurrence of circumstances from which A reas. believes P no longer assents 
· Revocation/Renunciation -- Revocation by P to A;  or renunciation by A to P
1. effective when other party has notice.

Termination of Apparent Authority 
· Termination of actual auth does not by itself end any apparent authority held by agent 
· Apparent auth ends when no longer reas. for TP to believe in auth. 
1. lingering apparent authority 

2. Partnerships

Partnership—association of two or more persons who carry on as co-owners of a business 
· no formal requirements 


Formation 
· In determining whether a partnership is formed, following rules apply: 
· sharing of gross returns does not establish partnership alone 
· person who receives share of profits is presumed to be a partner
· unless profits received in payment 


· each partner can bind partnership in contracts 
· partnership also liable for partner’s torts 
· obligations are personal obligations of partners 
· fiduciary duties owed to partners 
· entitled to shared control 
· entitled to shared profits (and losses) 

· to extent partnership agreement does not provide, default rules apply
· all profits shared equally 
· person may become partners only w/ consent of all partners 
· each partner gets a vote 
· differences of opinion in governing partnership subj to majority vote 
· no partner can draw a salary for carrying on partnership business 


Factors to establish partnership: 
· intention of parties 
· conduct of parties toward 3rd parties 
· economic risk  (substance over form) 
· right to share in profits 
· capital contribution 
· obligation to share in losses 
· ownership of property 
· rights/obligations on dissolution 
· control & management rights 



How do you know if you are in a partnership? 
· in an association to carry on as co-owners of a business 
· is there a sharing of profits? 
· beware of exceptions 
· are profits being shared as method of payment 
· are they sharing control? economic risk? 
· Understand structure of relationship 
· substance over form 

Liability to 3rd Parties 
· each partner is an agent for purpose of the business 
· act in ordinary course of bsuinses binds the partnership 
· unless 
· P had no authority and 
· person whom P was dealing w/ knew and had notification P lacked authority

· Acts outside ordinary course bind Pship only if authorized by other partners 

· Partners’ Personal Liability 
· All Ps are jointly and severally liable for all Pship obligations 
· new partners not personally liable for obligations incurred before admission


· Analysis: 
· Was P1s act in ordinary course? 
· Yes – Was P1 expressly prohibited? 
· if w/in ordinary course of business, then need maj vote 
· no—Pship bound 
· yes – did 3rd party have notice? 
· yes, P ship is not bound 
· No—Was P1s act expressly authorized? 
· No – pship not bound 
· yes – pship bound 

Question: When can a P terminate autho. of another P in ordinary course of business? – just with majority vote? 


TORT Liability 
· Pship liable for wrongful act by partner
· acting w/in ordinary course of business or 
· w/ authority 

· All partners liable jointly and severally 




Roles and Duties 

Partner Rights 
· Management Rights 
· Each partner has equal rights 
· person may become partner only w/ consent of all partners 
· Resolving differences 
· differences relating to ordinary course of business may be decided by majority of partners 
· outside ordinary course reqs consent of all partners 


· It is ok to agree to a dictatorship to get around default pship rules 
· exs: 
· executive committee making decisions 
· maj approval for matters requiring unanimity under statute 


· Economic Rights 
· Sharing of Business’ profits and losses 
·   each P entitled to equal share of profits and losses 
· even though “entitled”, they do not receive/pay money 
· these are reflected in pship capital account 
· Distribution of firm assets 
· periodic draws 
· unless specified in pship agreements, Ps not entitled to any salary or to withdraw their share of profits periodically 
· agreement can allow for periodic draws, where amounts are deducted from Ps capital account
· settlement at dissolution (distribution)  
· if business is sold for cash, each p is entitled to receive an amount equal to their entry in capital account 
· capital account: running balance that starts w/ each p’s capital contribution and 
· adds share of profits or additional contributions
· subtracts shares of losses or draws 
· any excess or deficit relative to capital account balance is shared in accordance w/ each p’s share of gain and loss 
· Pecking order 
· Must discharge obligations to creditors first
· (then P get capital account values) 
· any surplus/deficits shall be applied to pay in cash the net amount distributable to Ps 


· Situations where one party contributes money and the other services (w/ no salary) 
· Kovacik rule – value of contributions are the same and so capital accounts to start would match. 
· exceptions to Kovacik Rule 
· cts don’t apply rule where:
· service partner was compensated for his work 
· service partner made a capital contribution, even if that contribution was nominal 

· Non-Kovacik rule – each partner entitled to equal share of profits/losses in proportion to share of profits 

· Contracting around defaults 
· money and service partners are free to adopt any rule they wanted for sharing losses 
· Possible rules they can adopt 
· all capital losses borne by capital partner alone (Kovacik rule) 
· Sharing of capital losses in accordance w/ sharing of profits 
· allocate capital losses as per some ratio  
· Partnership Property 
· partner is not co-owner of Pship property and has no interest in it that can be transferred
· pship property 
· any asset acquired in name of pship 
· if pship not named, property acquired by P if document transferring title indicates buyer was acting in capacity as partner 
· property purchased w/ partnership funds is presumed to be 
· Transferable Partnership Interest 
· Can transfer share of profits and losses and right to receive distributions 
· only financial rights are transferable 
· thus, management and other rights are not transferable
· Effect of assigning interest 
· transfer does not 
· alone cause P’s dissociation or a dissolution of pship business 
· entitle transferee to participate in mgmt. or conduct of pship business, or to require access to info 
· transferor retains rights and duties of a P other than the interest in distributions transferred. 

Partner’s Duties 
· Duty of Care – refrain from grossly negligent, reckless, intentional misconduct, or knowing violation of law 
· to violate must be gross negligence or willful misconduct 
· unless a stupid decision by a P was grossly-negligent, reckless or intentional, all partners ultimately share the financial loss 
· Duty of Loyalty – 
· account for profit/benefit or use of info/property (including partnership opportunity) 
· partnership opportunity “scope of the venture” Factors: 
· Geographic location 
· type of business 
· partner status 
· how partner learned of opp. 
· during or near end of partnership 
· general partners vs. joint venture
· information duties 
· Ps have right of access, inspection, and copying books and records 
· w/o demand – Ps get info reas required for proper exercise of rights/duties 
· on demand—info concerning pships business 
· not dealing as/for adverse interest 
· not competing 

· Modifying Duties of Care and Information  
· Duty of Care – Pship agreement may not unreasonably reduce duty of care 
· ok: absolving actions taken in good faith, thinking they were best for pship 
· not ok: absolving intentional misconduct 
· information duty—Pship agreement may not unreasonably restrict the right to get info 

· duty of loyalty – Pship agreement may not eliminate duty but may (if not unreas):
· ID specific types or categories of activities that do not violate duty 
· all of Ps or certain # may authorize/ratify specific act/trans after full disclosure 

· can include express standards, categories, or types of behavior that anticipate instances of split loyalty 
· can limit the scope of the pship business 
· But, you CAN’T flip it – “partners agree no duty of loyalty” – not ok. 

Terminating the partnership 
· terminology 
· dissolution- change in relationship of ps as they cease to be associated in carrying on business 
· winding-up – liquidating partnership’s assets or business in an orderly manner 
· settling pships debts/obligations 
· dividing between the partners the balance (remaining assets/money) 
· termination – the partnership ceases to exist 
· Causes of dissolution
· by will of partners 
· occurrence of certain events 
· incl. if bus. unlawful, death of partner, or bankruptcy of partner/partnership 
· decree of court on application by partner 
· where 
· P is lunatic, incapable or affecting business 
· Partner from hell so not practicable to continue on 
· business can only be carried on at a loss 
· other circumstances making dissolution equitable
· A P always has the power – but not necessarily the right – to dissolve the partnership 
· if dissolution wrongful, “bad p” is liable for damages to tother partners and these ps can continue to do business. 

· dissolution w/o violation of agreement 
· termination of definite term or particular undertaking specified 
· express will of any partner when no definite term or undertaking specified 
· express will of all partners before or after termination of any specified term/undertaking 
· expulsion of partner per agreement terms 

· FLOW CHART STEPS: Dissolution w/out Unanimous Consent 
1. Express or implied term? 
a. No? – “at will”; right to dissolve 
b. Yes 
2. If yes, has term been met? 
a. Yes? – right to dissolve 
b. No? – dissolution by court 
3. Decree of court? 
a. lunatic, etc. 
b. impossible to run business w/ partner (conduct) 
c. not profitable 

i. Any of above? 
1. Yes—right to dissolve 
2. no—no right; wrongful dissolution 

· If you want to dissolve 
· argue: 
· partnership is at will, or 
· express/implied term has been met 
· court should dissolve it 
· if all fails, can still dissolve but 
· Wrongful dissolution
· Ex-Ps have rights to damages for breach and can choose to 
· liquidate pship property/assets and distribute proceeds to Ps 
· continue business until term is met and pay “bad partner” value of interest 
· P who wrongfully dissolves gets value of his interest in pship less any damages caused. 

· Dissociation v. Dissolution 
· Dissociation – terminates Ps rights and obligations in the Pship and reqs Pship to buy out dissociating P’s interest in pship 
· P has power to dissociate at any time, rightfully or wrongfully 
· Dissolution – forces the pship to be wound-up and eventually terminated 

1. Dissociation of a Partner 
· By act of dissociated partner
· by right – if Pship at will 
· wrongful dissociation 
· by law—death, incapacity, bankruptcy, unlawfulness 
· if wrongful dissociation by P1, then P2 has right to dissociate 
· By terms of phsip agreement 
· agreement may provide expulsion rules 
· by unanimous vote of all other Ps 
· limited to specific circumstances 
· by court order 
· P engaged in wrongful conduct hurting bus. wilfully committed breach, or engaged in conduct making bus impracticable. 

· Effect of Partner’s Dissociation 
· partner’s right to participate in management and conduct of Pship business terminates
· partner’s duty of loyalty terminates to allow them to compete 
· Partner’s duty of loyalty and duty of care continue only with regard to matters arising and events occurring before the partner’s dissociation 
· likely still has duties to information 
· Dissociated Partner’s Power to bind 
· for two years after dissociation, partnership bound by act of Dissoc Partner that would have previously bound if: 
· 3P did not have notice of P’s dissociation; and 
· 3P reasonably believed the dissociated partner was then a partner 
· DP will be liable for damage caused from obligation 
· DPs Liability to 3Ps 
· DP still liable for obligations prior to dissociation 
· DP not liable for obligation incurred after dissociation 
· creditors can expressly release the partner from liability w/ other partner’s consent. 
2. Buying out the Dissociated Partner 
Upon dissociation, Pship has to purchase partner’s interest in Partnership 
· Buyout price is what partner would receive on dissolution if sold, (gets greater of either: 
· liquidation value, or 
· value based on a sale of the business as a going concern 
· Minus any damages 
Wrongfully dissociating partner not entitled to payment until end of term. 



3. Dissolution of a partnership 
· by majority vote for partnership at will 
· by dissociation of a partner through operation of law or by wrongful dissociation, unless a majority of remaining partners agree to continue 
· by unanimous vote of all partners 
· by terms of partnership agreement 
· by operation of law due to unlawfulness 
· by court order: economic purpose frustrated, not reasonably practicable to carry on Pship business 

Settlement of Accounts & Contributions 
· covered in previous material (and asynchronous material) 



3. Corporations 
Formation 
· File COI w/ state 
· issue shares to shhs 
· shh meetings to elect dirs. 
· elect board, appoint managers, resolutions, etc. 

Liability to 3rd Parties 
Promoter Liability 
· Promoters – takes prelim steps in organizing a corp and acts on its behalf prior to its incorp. 
· making contracts 
· procuring stock subscriptions 
· issue prospectus describing operations of proposed corp for potential investors 
· secure a corp charter


· Pre-Incorporation Contracts 
· Liability of Corp for contracts entered into by promoter 
· Corp not held liable for contracts entered into before its incorp, BUT corp may after organization enter into such contracts by adoption: 
· formal adoption by board 
· implied (acquiescence) 
· liability of promoter for contracts entered into by promoter 
· promoter liable unless 3P agrees in contract w/ strong express language that promoter can avoid liability; (so both Corp and promoter can be liable)

· might co-promoters be held liable under Pship principles? 
· defective incorporation
· de facto corporation 
· treat firm as a corporation and grant shhs limited liability if organizers 
· can point to a state statute under which corp can be validly incorp. 
· in good faith tried to incorporate and comply w/ that statute 
· have acted and done business as a corp. 
· doesn’t protect person who was aware that incorp effort was defective at the time. 
· not available in some states 
· Corporation by Estoppel 
· Shhs get limited liability against contract creditors if person dealing w/ firm: 
· thought it was dealing w/ a corp. 
· would earn a windfall if now allowed to argue firm was not a corp 
· available in majority of jxs 

Limited Liability and its Limits 
· Piercing the Corporate Veil 
· Appropriate where: 
· [Unity of Interest] D uses the corp as a “mere instrumentality” (corp was D’s atler ego) 
· did D treat corp as if it was not truly a separate person? 
· Factors: 
· Failure to follow corp formalities (Form over substance here) 
· maintain separate corp books and records 
· bd and shh meetings 
· bd passing resolutions to take actions 
· corp minutes 
· to take money out pay dividends
· if loan, do agreement 
· commingling of funds 
· using corp assets as own 
· undercapitalization 
· fraudulent representation by corp directors 
· [recognizing as corp would be a fraud or promote injustice] to commit a fraud or other wrongdoing
· resulting in unjust loss or injury to P 

· Classifying Cases 
· ID of P 
· voluntary (contract) creditors – high ceiling to pierce b/c can do due diligence 
· formalities 
· involuntary (tort) creditors – if undercapitalized on purpose, then might be fair to hold liable. 
· capitalization
· ID of Shhs (?) 
· closely held v publicly held 
· corp shh 
· corp groups 

· Liability of Corporate Groups 
· Parent/Subsidiary Piercing—is parent/subsidiary acting as if same corp? 
· common directors, officers, etc 
· consolidated financial statements, tax returns 
· parent finances subsid 
· parent pays salaries and expenses of subsid 
· all subsid bus. is given by parent 
· daily ops not kept separate 
· subsid doesn’t observe formalities 
· subsid operates w/ grossly inadequate capital
· Enterprise Liability – Horizontal piercing 
· Has group of corps been operated as single business enterprise? 
· common business name, address, phone # 
· same shhs, same officers, common employees 
· services rendered by employees of one corp on behalf of another; one corp paying wages of another corp’s employees 
· common record keeping/accounting; unclear allocation of profits/losses between corps 
· undocumented transfers between corps 

· triangular piercing – if trying to get a horizontal company, can try piercing up and then down, if horizontal/enterprise is not available. 

Tort claim approach
· agency law analysis
· piercing corp veil 

Roles and Duties 
· Directors and Officers 
· what they do 
· Corp bus. affairs managed by or under direction of bd of directors 
· bd composition determined by certificate of incorp or bylaws 
· Types of Directors 
· insiders
· members of mgmt. team/ significant relationship w/ mgmt. 
· outsiders/independent directors 
· NYSE: must have more than 50% independent 
· Officers do most of day-to-day work 
· have actual and apparent auth. 
· BoD grants them auth and then supervises/reviews proposed plans 

· Authorizing a transaction 
· majority of directors req’d for quorum 
· unless COI provides otherwise, bylaws may have lower number but no less than 1/3 of board 
· majority of directors present (where quorum) at meeting shall act for board 
· unless certif of incorp or bylaws requires higher #

· Managing the corp 
· 1. Bd of directors have end/goal 
· Maximizing Shareholders’ Wealth (profits)
· 2. Bd of directors have discretion in attaining the end 
· Bus. Judgment Rule 
· rebuttable presumption that directors are well informed and honest 
· judges will not second guess bd decisions unless: 
· fraud, bad faith, illegality 
· lack of rational bus. purpose (waste) 
· failure to become informed in decision making
· Bd must inform themselves of all material info reas available to them
· conflict of interest 
· failure to oversee corp’s activities 
· 3. Limit Bd’s discretion w/ 
· Fiduciary duties 
· Duty of Care 
· Duty of Loyalty 
· Limited/periodic voting by shhs 

· to whom they owe duties (shhs – see above) 

· Content of the Duties 

· Duty of Care – is the BJR essentially the duty of care? (exceptions to overcoming the BJR, are the violations of the duty of care?) 
· Duty of Loyalty 

· Protecting Director from liability 
· Exculpation (§ 102(b)7)  – can limit Dir’s liability for monetary damages but cannot limit liability for: 
· duty of loyalty 
· acts/omissions not in good faith, intentional misconduct, or knowing violation of law 
· § 174 – illegal distributions (excess of surplus) 
· improper personal benefit
· Indemnification (§ 145) 
· if successful person shall be indemnified 
· if not successful 
· no indemnity if person liable to corp unless ct permits 
· if suit by 3rd party, then may indemnify if 
· acted in good faith, and 
· reas believed to be in best interests of corp, and 
· had no reas cause to believe conduct was unlawful
· Directors and Officers Insurance 
· may purchase insurance for Dirs 
· even if corp couldn’t indemnify against that kind of liab. 




Duty of Loyalty- troublesome transactions 
· (A) conflict of interests (Self-Dealing) 
· Approval – vote of majority of directors present where there is quorum
· interested and disinterested directors can count towards quorum and approval 
· members can participated via phone/zoom as long as they can hear and be heard
· Cleansing 
· material facts must be disclosed to the Bd and in good faith authorize the transaction by affirmative votes of a maj. of the total disinterested directors  
· disinterested directors have: 
· no financial interest (direct or indirect) 
· no common directorship 
· corporate opp 
· transaction detrimental to minority 
Analysis: 
· Is there a conflict of interest? 
· No – no duty Loyalty issue 
· BJR
· Yes 
· was transaction cleansed/ratified by Bd or Shhs? 
· Yes, by either 
· disinterested directors? 
· disinterested shareholders 
· duty of care claims extinguished 
· duty of loyalty claims against Ds – burden of proof shifted to P to show waste, gross negligence 

· then BJR applies (P has burden of proof) 
· No, then was transaction fair to Corp? 
· Fair Trans: (burden on Def’s) 
· valuable to corp by needs and scope of business 
· transparency and role of interested dir  
· arm’s length transaction by reasonableness
· esp. price
· Not fair—transaction voidable 
· yes, fair – BJR (plaintiff burden) 



(B) Corporate Opportunities 

Analysis: 
1. Is it a corporate opportunity? 
· Consider: 
· nature of opportunity 
· line of business test (breadth may vary b ct) 
· Source of the opportunity 
· how did fiduciary learn of opportunity? (AKA source rule) 
· Ability of corp to exploit opp
· financial or legal constraints faced by corp (AKA incapacity defense) 
· No- fiduciary can take opportunity 
· Yes—proceed, 

2. Opportunity rejected by Corp after disclosure? 
· yes – fiduciary can take opportunity 
· no—disgorgement, constructive trust if taken 

3. Contracting out of COD
· can renounce COD via certif of incorp or bd action of any specified business opportunities or spec classes of bus opportunities. 

Failure to oversee Corp Activities 
· For director oversight liability 
· utter fail to implement system/controls; or 
· consciously fail to monitor or oversee system 
· must show directors knew that they were not discharging their fiduciary obligations 
· implies bad faith and violation of duty of loyalty 
· in absence of red flags, good faith measured by directors’ actions to assure a reasonable system exists

· (Corp’s cannot insulate directors here) 
















Controlling Shareholders 

(C) Transaction Detrimental to Minority 
Duty of Loyalty Analysis w/ Controlling Shareholder 
· Conflict of interest? 
· No – BJR
· yes -- 
· Conflict cleansed? 
· by Disinterested Directors or Dis. Shhs? 
· Yes – Fairness (Burden on Plaintiffs) 
· no—
· transaction fair to corp? (Burden on Bd) 
· Yes – BJR 
· No – voidable 


Fiduciary Duty of Controlling Shhs 
· shhs acting as shhs owe one another no fiduciary duties 
· Exceptions
· in close corp, shhs may owe each other duties (“like” partners) 
· controlling shhs may owe fiduciary duties to the minority 

Fid Duty Analysis (Sinclair) 
1. Shareholder dominates or Controls Corporation? 
· No – no duties 
· Yes – 
2. Receive benefit from subsidiary to the exclusion and at the expense of the minority?
· no—BJR (Plaintiff) 
· Yes 
3. Approved by informed majority of minority shhs? 
· Yes – fairness (Plaintiffs) 
· No—Fairness (Defendants) 

Sales of Control – controlling shh does not have to share control premium w/ the minority 
· duties when selling to min. shhs: 
· no duty to investigate 
· but if knows, or should know, then may be liable to minority. 

Derivative Suits 
· Derivative v. Direct 
· Direct—alleges direct loss to shh 
· brought by shh in his own name
· force payment of declared dividend 
· compel inspection of books and records 
· protect voting rights 
· securities fraud 
· Derivative – when corp suffers harm, and shhs are indirectly harmed 
· Corp technically holds cause of action, so P must meet reqs 
· (1) Plaintiff Qualification 
· P must have been a shh at the time of the alleged wrong, and maintained that status throughout the litigation 
· P must fairly and adequately represent the interests of the shhs 
· (2) Demand Requirement - Shhs must first approach the board and demand that it pursue legal action
· letter from shh to the board 
· sufficiently specific to apprise the board of nature of cause of action and its merits 
· ID wrongdoers, describe factual basis of wrong acts and harm cause, request remedial relief 
· unless its futile 
· futile if can show reasonable doubt that: 
· (a) half or more of directors are disinterested and independent, or 
· assess on a director by director basis, whether dir: 
· received material personal benefit from alleged misconduct 
· faces substantial likelihood of liability on any of claims 
· lacks independence from someone who received a material personal benefit from alleged misconduct or who would face a subst. likelihood of liability on any claims 
· would this include oversight? 
· (b) challenged transaction was product of valid exercise of business judgment (b/c of breach/fraud, etc.) 
· but if make a demand, automatically concede it was required. 
· (3) Litigation Committees (SLCs) 
· Evaluate Committee’s independence, good faith, and decision process (like BJR review) 
· Corp has burden of proving independence, good faith, and a reas investigation
· Apply Ct’s business judgment, including public policy considerations 

Demand Tree:
· (1) Direct or Derivative 
· Direct—P sues (end) 
· Derivative 
· (2) Demand futile? 
· pre-suit demand concedes demand req’d
· Yes – Demand excused, P sues (end) 	
· SLC Cases 
· No—Demand required 
· (3) Demand refused? 
· No—BOD sues (end) 
· Yes  (if demand req’d, P usually ends up here)
· (4) Refusal wrongful? (Standard: Reas doubt as to whether BJR applied to decision to refuse demand) 
· yes – P sues 
· no (no suit) 
Close Corps 
· Close Corps 
· small, tightly knit group of participants 
· often undiversified; livelihood depends on salary/dividend 
· conflicts can lead to deadlock or oppression; no ready market to dispose of shares
· Locked in – restrictions on shares, no secondary market to dispose of shares, can’t get out of deadlock in decision making 
· Frozen Out – minority may have no control, may be denied compensation, oppression. 

· Protecting Minority from Oppression 
· Liberal dissolution statutes 
· voluntary dissolution 
· BoD vote (maj. of whole bd) + SH vote (maj. of outstanding) + Filing of Cert of Dissolution 
· Unanimous SH Consent + Filing 
· Judicial dissolution 
· deadlock – 
· Dirs deadlocked 
· unable to make corp decisions 
· shhs unable to resolve deadlock 
· deadlock injuring corp, preventing bus from being conducted 
· Shhs deadlocked 
· evenly divided 
· unable to elect dirs. for two years running 
· Misconduct 
· fraud, oppression, illegality by majority 
· corporate assets are being misapplied or wasted 
· Imposition of Expansive Fid. Duties 
· Wilkes test (not Delaware) – duty of strict good faith subj to 
· legitimate bus. objective (controlling shh must show
· if obj shown, minority must show can accomplish it in manner less harmful to min’s interests 
· If so, ct balances legit bus purpose against practicality of proposed alternative 
· Del – No special close corp fiduciary duties 
· rely on Sinclair rule for controlling shhs 
· Protect yourself contractually otherwise 
· employment agreement 
· shh agreement 

Governance 
· Shh Agreement 
· Constraining discretion that isn’t subject to fiduciary duties: agreements generally ok 
· Electing directors (or other voting agreements) 
· restrictions on transfers 
· Constraining discretion that is subject to fiduciary duties: agreements more problematic
· Actions that are typically in the domain of directors/officers (appointing officers)
· does it impermissibly constrain dir’s discretion?
· Dirs must exercise indep bus judgment on behalf of all shhs

· Treating Close Corps Differently
· McQuade rule designed to protect minority shhs who were not parties to the agreement, but if
· All directors are sole shhs, and 
· corp has no other minority shhs that are not not party to agreement, rule is unnecessary 
· Galler rule- Shhs agreement valid even if not all shhs are parties to it, if 
· terms reasonable and fair to minority shhs, and 
· minority shhs do not object [must be aware]  

· Shareholder Voting
· Who Votes – (shareholders of record) 
· owner of a share on record date is entitled to notice and vote 
· record date can’t be earlier than 60 days before meeting; no later than 10 days 
· generally, each share entitled to one vote (unless COI says otherwise) 
· When – shareholder meeting; in person or by proxy 
· annual shh meetings 
· elect directors, routine matters, proposals 
· special shh meetings 
· by request of bd or someone entitled to call meeting 
· for mergers, major asset sales 
· How – default is maj of those present, but differs 
· Quorom reqs – for shhs to take action, must be quorum at meeting – maj. of shhs entitled to vote 
· Participate 
· shhs may appear and vote in person or by proxy 
· shh appoints a proxy agent to vote shares at meeting 
· can specify how to vote 
· revocable; last proxy deemed governs 
· Public corps institutionalize this process 
· Req’d Vote 
· Most matters req majority of shares present at meeting where there’s quorum 
· Some actions have different voting requirements 
· plurality of shares present 
· electing directors 
· maj of shares entitled to vote (outstanding) 
· mergers, dissolutions, sale of maj or all assets 
· Can attend meetings virtually 
· can be held virtually 
· shhs/proxies can participate, being counted as present and can vote virtually 
· What vote on 
· Election of Directors 
· Generally
· elected at annual meeting 
· reqs plurality of votes cast 
· two special cases 
· Straight voting (default) – each share gets one vote for each opening on the board; no pooling (maj./controlling will always win)
· Cumulative Voting – can be adopted by cert or bylaws 
· each shh # of votes is multiplied by the # of dir’s up for election 
· Shhs may split votes however they want  
· Formula: if Shh has X shares, shh will be able to elect N directors: 
· N = (x-1)(D +1)/ S
· x = # of shs owned by shh 
· S = total # of shs voted at meeting
· D = # of directors to be elected 

· Classified/Staggered Bd 
· Dirs may be divided into classes so only some directors are elected each year (Like US senate) 
· Removal of Directors – removal with or without cause reqs majority of shares entitled to vote at election of dirs; BUT 
· if bd is classified, then need cause (unless COI states otherwise) 
· if cumulative voting, a dir can’t be removed w/o cause if votes cast against removal would be enough to elect him
· Reasons (Cause) for Director Removal 
· frequently missing meetings 
· disclosing confid or sensitive info about corp to unauthorized persons 
· violating policies by serving on another bd or becoming involved w/ competitor 
· engaging in insider trading re:corp’s securities 
· violating corp’s code of ethics 
· acting in inappropriate manner that leads to unproductive bdroom environment. 
· Which directors can you vote for? 
· incumbents 
· nominating committee of bd nominates slate of Dirs 
· bylaws may contain proxy access, allowing shhs to nominate candidates for bd on bd’s proxy card 
· Bd identifies other issues to be voted on 
· At company expense management prepares proxy statement and card and solicits shh votes 
· Insurgents 
· shh insurgent solicits votes in opposition to incumbent bd 
· electoral contests—run competing slate of drs 
· issue – solicit votes against a bd proposal 
· insurgents must pay to send out “unofficial” proxy solicitation and materials to solicit proxies 
· Reimbursement Rule practical effect 
· Incumbent Bd – reimbursed win or lose 
· Insurgent bd – only reimbursed if WIN, not if lose
· Fundamental Corp Changes 
· 3 fundamental decisions in firm’s life 
· mergers 
· sale of all or substantially all of assets 
· dissolution 
· actions must be initiated by bd and then presented to shhs for approval
· approval reqs majority of shares entitled to vote (outstanding shares) 
· Amending Articles and/or Bylaws 
· Modifying Cert of Incorp
· Dirs shall adopt a resolution and holders of maj of outstanding stock must vote in favor of amendment 
· Modifying Bylaws 
· power to adopt, amend, or repeal bylaws shall be in shhs entitled to vote (plus Dirs if provided in cert) 
· Shareholder Proposals 
· Subj to 1934 Act when listed on Nat’l Exchange: NYSE, NASDAQ
· contains rules and regs for proxy solicitation process
· Allows qualifying shhs to put a proposal before their fellow shhs 
· and have proxies solicited in favor of these in co’s proxy statement 
· so company has to pay 
· Social proposals and Governance proposals 
· Company responses to proposals 
· adopt as submitted 
· negotiate w/ proponent 
· include w/ opposing statement 
· try to exclude on procedural or substantive grounds 
· Mgmt files notice of intent to exclude w/ SEC 
· copy also sent to proponent 
· SEC responds by saying either: 
· can exclude 
· should include 
· intermediate position: proposal not includible but can be changed to make includible 
· Proposal Reqs 
· Basic Eligibility Reqs 
· ownership reqs 
· proposal plus supporting statement can’t exceed 500 words 
· Only one proposal per corp per yer per shh 
· proposal has been submitted in past and hasn’t met certain thresholds 
· Must be proper action; (Not Proper action)
· if proposal not proper subject of action for Shhs
· State law decides Q 
· Still ok if precatory (prayer) 
· ex: shhs don’t have right to demand bd what to do if subj to BJR
· Must be Relevant to Firm’s Ops; (Not Relevant) 
· if proposal relates to ops accounting for less than 5% of co’s total assets, and 
· less than 5% of net earnings/gross sales, and 
· not otherwise significantly related to co’s business 
· social proposals otherwise not meeting % marks, may be proposed under this. 
· Inspection Rights 
· shh has right to inspect 
· upon written demand under oath 
· during usual hours 
· to inspect for any proper purpose 
· purpose reas related to person’s interest as shh 
· other books and records 
· bare minimum: 
· articles of incorp; bylaws 
· minutes of Bd and shh meetings 
· Bd or shh actions by written consent 
· SEC filings and other public records 
· Contracts, correspondence, etc. 
· requests must be narrowly tailored 
· If Corp refuses 
· shh may apply to ct of chancery for order to compel such inspection 
· burden of proving proper purpose 
· stockholder lists – burden on corp to show improper purpose 
· other records – burden on shh to show proper purpose 
· Proper purposes 
· investigate alleged corp mismanagement 
· collecting info relevant to valuing shares 
· communicating w/ fellow shhs in connection w/ a planned proxy contest 

· Dir Inspection Rights 
· can look at documents/records for purpose reas related to dir’s position 
· burden of proof shall be upon corp to establish improper purpose. 


Termination 


4. Creditor Rights 

· debt creditors get paid off before equity holders 
· don’t get anything additional if company grows in value (other than fixed return) 
· shhs v creditors 
· tension: shhs care about profit  risk; while creditors care about solvency 
· shhs generally control firm 
· creditor concerns 
· excessive distributions 
· excessive risk taking 
· gambles, overleveraging 
· Risks get worse as firm is insolvent
· Solutions to Shareholder – creditor Conflict 
· Unif. Fraud Transfer Act 
· transfers w/ “actual intention to hinder, delay, or defraud” 
· transfers without receiving reasonably equivalent value, during or resulting in insolvency 
· trustee in bankruptcy can void these  
· Corp law 
· Piercing Corp Veil 
· Fiduc duties – none owed to creditors unless insolvent 
· insolvency v zone of insolvency 
· Balance sheet insolvency 
· equity/ cash flow insolvency 
· direct v. derivative claim 
· Legal Restrictions on Distributions 
· Dividends – can pay out of surplus
· Capital impairment Balance sheet test 
· Process: 
1. find net assets = total assets – total liabilities 
2. Then, Net assets – stated capital (par value) = surplus (dividends that can be paid) 
a. low par value is $0.001
· Revaluating assets 
· books of corp don’t necessarily show current values of assets/liabilities 
· unrealized appreciation or depreciation exists
· Corp not bound by its balance sheets for purposes of determining avail surplus 
· BD may properly revalue to show a surplus using acceptable data and standards 
· Repurchases 
· Why repurchase
· exercise first refusal rights 
· recapitalization 
· preferential tax treatment for investors 
· redeeming preferred stock 
· need shares for convertible securities 
· support stock prices: sends signal of good prospects; gets rid of free cash flow 
· can’t repurchase when there is no surplus—when the purchase would cause impairment of corp. 
· Liability for illegal distributions 
· liable for illegal portion of dividend (What exceeds surplus) 
· cannot exculpate director liability for illegal distributions 
· Contractual provisions – can protect himself through contract provisions 
· Negative covenant: “Shall not…” 
· pay dividends beyond specified amount 
· issue more senior debt 
· issue new debt more than x 
· acquire or merge with another company 
· Positive Covenant: Thou shall 
· use proceeds from sale of assets to pay down debt
· provide audited financial information 

· Credit Agreement 
· Indenture 


Unincorporated Limited Liability Entities 

1. Limited Partnerships – has one or more general partners running show and one more limited partners who are passive 

· Formation—file certificate of limited partnership w/ secretary of state 
· Liability—general P has full personal liability; but Corp may serve as GP 
· only LPs who participate in control can be liable 
· Duties: duties of care and loyalty only borne by GPs 

2. Limited Liability partnership (LLP) 

· General partnership that elects limited liab partnership by filing statement of qualification 
· all partners in LLP, though general partners, get limited liability protection 
· many states restrict liability limitation to tort, while contract liab is unlimited 
· Other than limited liability part, LLP keeps all other characteristics of gen partnership. 

3. Limited Liability Companies (LLC) 
· Formation: file articles of org and draft operating agreement 
· governing affairs & member rights/duties
· Liability: members may lose money invested, but personal assets not subj to attachment 
· LLC liable for actions of members or manager acting in ordinary course or w/auth
· Corp veil piercing theories may apply 
· Taxes: LLC does not pay taxes and income/losses pass through to members 


· Types 
· member managed – default- each member has rights in the mgmt. of LLC based on interest 
· most matters decided by maj vote; significant matters req unanimity 
· Fiduciary Duties
· all members have duty of care and loyalty
· Manager- managed option available 
· can be structured as Bd of Dirs, CEO or both
· must be specified in articles of org
· Fiduciary duties 
· managers have duty of care and loyolaty 
· usually members have no duties to LLC or its members 

· Freedom of Contract and Operating Agreement 
· Delaware provides broad latitutde to contract 
· Economic rights—permits creation of separate classes or groups of members and separate series of LLC interests 
· voting rights—can be assigned in any manner 
· informational rights 
· fiduciary duties 
· waving fiduciary duties – can be done by clear language in LLC agreement 
· Liability 
· LLC liable for damage caused by wrongful act of member/manager acting in ord course company bus or w/ auth of company 
· no member or manager of LLC is obligated personally solely b/c they are member/manager of LLC 
· but veil piercing theories might apply 

· Liquidity- 
· Exit Rights 
· members might dissociate and no longer be contractually bound – but don’t have to be bought out
· but Op agreement can set rules 
· Transferability 
· LLC interests are generally freely transferable (unless otherwise provided in agreement) BUT transferee only receives economic rights 
· Operating agreement may provide otherwise 
· restrict all transferability 
· allow all rights to be transferred 

5. Securities Laws 
10b-5 – use of manipulative and deceptive devices
applies where
· Jurisdictional nexus – “instrumentality of interstate commerce” 
· just need them involved at any time 
· if transaction involves a security [common stock] 
· Three prohibitions 
· employ any device, scheme or artifice to defraud 
· to make any untrue statement of material fact or omit
· act, practice which operates as fraud or deceit
· Transactional nexus – “in connection w/ the purchase or sale of any security
· Plaintiff: seller or purchaser (or SEC) 
· Defendants – person whose fraudulent activity is “in connection with” purchase or sale of a security by P 
· “in connection with” read broadly- D doesn’t have to be a buyer or seller of securities 
· person can be real or legal 
· 10b-5 applies whether or not security is registered, listed on an exchange, etc 
· applies to both issues transactions and secondary market transactions
Elements 
· misrepresentation or omission of a material fact
· omission only actionable if duty to disclose 
· material if substantial likelihood Reas investor 
· would consider fact important 
· total mix of info significantly altered 
· anything less than 5% off generally not material, but context matters 
· diff between 99% and 100% may be material 
· for contingent events – balance probability w/ magnitude 
· magnitude can be determined by looking at how stock price reacted (past events) 
· scienter 
· No strict liability, negligence not enough 
· need intent to deceive, defraud
· Acting w/ knowledge enough or Recklessly enough (lacking reas basis for interp) 
· Reliance 
· Affirmative misrep 
· Face-to-Face – investor must show indiv reliance. 
· Open Market -- Fraud on Market Theory 
· presumption of reliance in efficient markets 
· investors “rely” on public info when transact at market price 
· to invoke: 
· D made public, material misrepresentations
· Shares traded on an efficient market 
· P traded shares between misrep and the time the truth was revealed. 
· Omission w/ duty to disclose 
· presumed in open market and Face-to-Face 
· causation (loss) 
· P has burden of proving D’s alleged fraud caused loss for which P seeks damages 
· subj of fraud statement/omission was cause of actual loss suffered 
· if P sells before trust is disclosed, P is not harmed by fraud 
· damages 
· Cts have leeway in calculating 
· most common measure is diff between contract price and security’s “true value” at time of transaction. 


Insider trading 
· Classical Insider Trading – a fiduciary trades in shares of his or her own firm, based on information gained as a fiduciary 
· Trading on info about a tender offer (Rule 14** only applies to public traded Co.s)
· illegal to trade in securities of a company that will be the target of a tender offer using information obtained (directly or indirectly) from: 
· the bidder 
· the target 
· anyone connected to the bidder or target
· dir, officer, employee, attorney 
· no breach of fiduciary duty to anyone required 
· mere possession of material, nonpublic info about a pending tender offer leads to duty to disclose or abstain. 
· Tipper and Tippee liability 
· tippee liable when 
· insider has breached fiduciary duty to shhs, and 
· breach if purpose of disclosure is to obtain a “personal benefit” 
· if tipping out of “revenge” is that a pers benefit? 
· tippee knows or should know there has been a breach 
· Who is an insider? 
· agents and fiduciaries 
· constructive insider when 
· obtain material nonpublic info from issuer with 
· expectation on part of corp that outsider will keep info confidential and 
· the relationship at least implies such a duty
· Misappropriation – fiduciary trades using info that was misappropriated 
· Trader breaches fid duty to source of info 
· using confidential info acquired during agency for agent’s benefit 
· meets req’d “deception for 10b-5 
· duty of trust/confidence arises when 
· person agrees to maintain info in confidence 
· persons have history/practice of sharing confidences, to establish reas expectations 
· info is obtained from close family member, unless recipient shows history indicating no expectation of confidentiality. 
· Affirmative Defense (does this also constitute an affirmative defense for a claim under Rule 14) 
· Purchase or sale not “on basis of” material nonpublic info if person making purchase/sale demonstrates that before knowledge of info, person had: 
· entered into binding contract to purchase/sell security 
· instructed another to purchase/sell security for instructing person’s account, or 
· adopted a written plan for trading securities. 
· the contract, instruction, plan must either:
· specify amount, price, and date of trans 
· include written formula for determining price/date
· not permit person to exercise subsequent influence over the transactions 
· also, any other person exercising such influence must not have been aware of material nonpublic info when doing so. 

· Statutory insider trading 
· only applies to publicly traded Co.s 
· Further only applies to 10% holder or officer/director
· Statute allows for the recovery of profits turned w/in 6 months of two offsetting transactions 
· Analysis: (disciplined, formulaic approach) 
· Is transaction subject to 16? 
· Corp publicly traded? 
· officer, director, or 10% holder? 
· includes anyone w/ significant “policymaking function”
· Is there a matching transaction? 
· purchase-sale or sale- purchase w/in 6 months 
· If Dir at time of initial trans but not at time of second trans – statute still applies 
· If not dir at time of initial trans– statute does not apply
· purchase making you a 10% owner – statue does not apply
· Recovery 
· any recovery goes to company 
· Corp can bring action, or indiv can sue derivatively 
· shhs lawyer can get a contingent fee out of any recovery or settlement 
· Cts maximize gains company recovers 
· even if overall person loses, any profits are still disgorged 

