ACP OUTLINE
I. Right to Counsel
A. When it Applies
1. The 14th amendment incorporates the 6th amend right to counsel to the states. (Gideon)
a) Due process clause applied explicitly to the states (incorporation)
2. The right to counsel applies to all “critical stages” of a criminal prosecution after the filing of formal charges
a) It attaches at the defendant's first appearance before a judicial officer after a formal charge is made
(1) Post-charges line up, prelims, arraignments, interrogations after formal charges, first appeal of right
b) Applies if a sentence of incarceration is actually imposed (Argersinger)
3. It does not apply to second-tier appeals or habeas proceedings (bc civil)
a) It also doesnt apply to parole hearings, probation revocation hearings, or civil
4. Defendant enjoys a limited due process right to the use of experts who will assist the presentation of the defense
a) Provide the basic tools necessary including investigators and expert witnesses
5. Enemy combatants are allowed the right to counsel
B. Effective Assistance
1. A defendant has suffered from the ineffective assistance of counsel when the attorney has not acted as a reasonably competent attorney, and there is a reasonable probability that absent these errors the result of the proceeding would have been different. (Strickland)
a) There is no set of rules that will establish whether an attorney acted reasonably and there is a presumption that they did
2. Strickland Test:
a) Prong 1: Specific Errors/Deficient Performance
(1) Below professional level of representation
(2) Defer to strategic decisions
(3) Counsel’s performance may be affected by D’s actions
b) Prong 2: Prejudice
(1) Generally, not presumed
(2) Reasonable probability that but for error outcome would have been different
3. Per se violations of ineffective counsel(Cronic)
a) No counsel, state interference with counsel, counsel with conflict of interest, counsel who does nothing
(1) Just because a strategy is questionable does not mean it is ineffective
(a) Ex. Florida v Nixon→ DP case, counsel admitted to guilt and put all efforts in the sentencing stage
4. Doesn’t mean counsel must present any evidence the defendant wishes to represent
C. Right of Self-Rep
1. The constitution permits D to represent himself in state and federal court (Faretta)
a) No right to self represent on appeal
b) Must be knowing and voluntary waiver
(1) Colloquy with defendant to determine they know what theyre doing

c) No right to disrupt proceedings
d) Must be timely asserted and not for the purpose of delay
2. Dusky standard for competency to stand trial (same to waive counsel before Edwards):
a) Does the defendant understand the charges and the proceedings?
b) Can a defendant rationally assist counsel in preparing and presenting a defense at trial?
3. Courts may impose a heightened competency standard for a defendant who wants to self represent himself (Indiana v. Edwards)
a) No specific test; not the same as standing trial because different roles
II. Prosecution
A. Discretion to Charge
1. There are several factor influence whether to prosecute a case:
a) Economic realities, benefit to the community, merits and strengths of each case, background of individual defendants, overall impact of their decision to prosecute
2. Charging discretion gives prosecutors considerable power to influence sentencing
B. Limits on Discretion
1. Statutory and administrative limits→
a) They can only charge conduct that the legislature has designated as a crime
b) Unless a state provides greater double jeopardy protection
2. Ethical limits→ governed by ethical rules (duty to seek justice not convictions)
3. Constitutional limits→ cannot use unconstitutional motives to charge a defendant
a) Defendants can move to dismiss for selective or discriminatory enforcement if a violation of the equal protection clause (race/religion)
(1) Must show discriminatory effect (compared to similarly situated) and discriminatory purpose (Wayte/Armstrong)
b) Defendants can also dismiss for vindictive (revenge) prosecution for violation of first amendment
(1) (Blackledge) Due Process violated if an increased punishment after appeal has a real likelihood of being the result of vindictiveness.
(a) Rebuttable presumption→ prosecution can justify the new charges if new evidence or reevaluation can
C. Formal Charging Mechanisms
1. Two possiblilies for charging decision:
a) Crime→ arrest→ complaint→ first appearance→ grand jury or prelim
(1) Ususally applied to indigent denfendants
b) Crime→ pre-arrest investigation→ grand jury or prelim→ formal charges→ arrest
(1) Usually applied to white collar crimes
2. Gerstein review is when the judge looks at the complaint before prelim or grand jury
a) Judge decides whether there is probable cause for arrest
3. Grand jury indictments are the primary mechanisms for bring federal charges
a) There are investigative, *accusative (criminal), and administrative juries
b) The fifth amendment right for grand jury doesnt apply to states
(1) Applies only to infamous crimes which are those that can result in imprisonment in a penitentiary or hard labor
(2) States only use it for sensitive and political cases

c) Refusal to indict is a “no bill” and prosecutors can present in front of another
(1) If they indict they return a “true bill”
d) No judge is present, no target(offender), or defense counsel (US. v. Williams)
e) Grand jury violations are not grounds for dismissing an indictment absent a showing of prejudice
(1) They may use hearsay or inadmissible evidence (Costello)
(2) Defendants have almost no rights
f) Indictments show the who what when where and when; trial shows why and how
(1) Elements of a crime will always be in the indictment
(2) Federal rule crim p. 7 concern the nature and content
(a) Plain, concise, and definite statement of essential facts, signed by attorney, give official citation for statute
(b) If the indictment doesnt say enough they can file for a “bill of particulars”
4. Preliminary hearings are more like mini trials
a) Hearsay evidence is not allowed
b) Defendant is “held to answer”
c) Results in information not indictment
d) If a magistrate refuses to bind a defendant, prosecutors can use grand jury or refile
e) Californias Prelim standards:
(1) 10 day from not guilty plea
(2) A qualified officer can give hearsay testimony
(3) Standard is probable cause not brd
f) Prelim strategy for prosecutors:
(1) Publicize the case, securing testimony of witnesses, ferret out possible defenses
(a) Securing witnesses at the prelim is important because they don’t have to be present at trial and the prosecutor can read through what the witness said at the prelim hearing
5. Arraignments happen when the indictment is returned or the D is held to answer (rule 10)
a) The judge reads the charges and asks the defendant to enter a plea
(1) Can be guilty, not guilty, or no contest (kind of like a guilty plea in criminal court but can’t be used against you in a civil court)
III. Bail and Pretrial Release
A. Introduction
1. There are several types of bail:
a) Own recognizance→ permits a defendant to be released upon a promise to appear
b) Conditions of pretrial release→ subject to supervision or certain conditions
c) Financial bond→ must post money with the court
(1) Secured bond: deed to a property or the like
(2) Unsecured bond: based on cash deposit and promise to pay the rest (state court uses more bailbonds), someone else pays the money for the defendant (federal)
d) “Nebbia” hearings→ looks into where the money came from
(1) If the money is dirty money obtained through illegal activity

(a) If dirty money, then the court will not use it
2. Federal system does not use cash bail but rather a risk assessment
B. Preventative Detention
1. Pretrial detention→ An arrestee may be detained prior to trial if the government’s regulatory interest in public safety is legitimate and compelling, provided there are procedural protections in place to safeguard the arrestee’s liberty interests. (Salerno)
a) Constitutional because it is regulatory not punitive
(1) Detention is not punishment (Salerno)
(2) You are not housed with convicted felons in a prison but rather a “detention center”
b) Two key grounds for setting bond:
(1) Flight risk and danger to the community (either can be a basis)
c) Factors to consider include:
(1) Seriousness of offense
(2) Punishment they face
(3) Prior criminal record, ties to the commmunity
(4) Defendants character
(5) Financial status
d) SB-10 in CA abolished cash bail (later abolished)
(1) Replaces with low, medium, high risk assessments
2. Material witness may be detained pretrial
a) A material witness is an person who has info regarding a criminal proceeding who appearance may become impractical to secure by subpoena
(1) Grand jury witnesses are included (Awadallah)
b) Gov must prove that the witness will not come to trial and are uncooperative
3. States allow the ongoing detention of sexual predators (Hendricks)
a) Involuntary civil commitment after a criminal sentence or if they weren’t convicted (similar to going into mental institution)
4. Also include immigration detainees and enemy combatants (Sadvydas v. Davis)
a) Detention of enemy combtantants used widely in the war on terror
IV. Discovery
A. Intro
1. Discovery is a collection of all the evidence a party needs to put on a case
a) The government always has to put on a case so it must be given to the defense
(1) Defense doesnt always put on a case so doesn’t need to return
2. Discovery is important for several reasons:
a) Gives defense an idea of evidence against them
b) Leads to pretrial settlement
c) Allows parties to contest evidence
d) Levels the playing field
3. Why discovery always isnt open file (depends on jurisdiction):
a) Against open file→ Threat to witness, perjury or tailoring defense, fishing ecpedition, D knows best what happened
b) For open file → Should not be trial by ambush, search for the truth, can protect witnesses

4. Prosecution’s discovery devices:
a) Search warrants, interrogations, line-up, interviews, grand jury
B. Statutory and Rule Discovery
1. FRCP 16 and 26.2 (Jencks Act)
a) FRCP 16: Prosecution must turn over: D’s statement, rap sheet, physical evidence, reports of expert examinations and tests, expert reports
(1) Does not cover witness statements or exculpatory evidence
b) FRCP 16: Defense oligations: tangible evidence, reports and examinations
(1) Does not cover witness statements (covered in 26.2)
(a) After direct examine, you must turn over the statements to opposing counsel
(i) Jencks Act only requires a minimum but it should be returned sooner because it wastes court time getting it late
2. In regards to reciprocal discovery, defense must state they are putting on an alibi which does not violate the 5th or 14th amendment (Williams)
a) It just accelerates the timing of disclosure and gives prosecution time prepare
3. Inculpatory evidence is evidence the prosecution will use to prove its case in chief
4. Two way streets in that prosecution and defense both have to follow
a) Sanctions for non disclosure→ order inspection, continuance, exclude evidence, jury instructions
C. Constitutional Discovery
1. Only applies to D because they are the ones protected by the constitution not the gov
2. Evolution of DA’s due process obligations: False testimony→ exculpatory evidence→ impeachment evidence
a) The prosecution must turn over exculpatory evidence favorable to the defense if the evidence is material to either culpability or punishment. (Brady)
(1) Evidence is material only if there is a reasonable probability that the result would have been different (Bagely)
(a) A reasonable probability is a probability sufficient to undermine confidence in the outcome
(b) Courts decide materiality not prosecutor
(2) Evidence that might impeach the prosecution’s witness is material exculpatory evidence that must be turned over to the defense. (Giglio)
(3) The focus should be on the collective impact of the withheld evidence and whether it undermines confidence in the verdict
b) There doesnt need to be any specific request for the evidence
c) A defendant is entitled to a new trial under Brady, if the prosecution withheld multiple pieces of favorable evidence that, taken together, undermine confidence in the verdict. (Kyles v. Whittley)
(1) Takes all evidence cumutively together to decide
(2) Brady standard is all the same when it is applied to prosecutors or police withholding evidence (always prosecutor’s duty→ imputing suppression)
d) Brady violations don’t have any statutory of limitations
(1) However, the older something gets the harder it may be to be considered material

e) Not disclosing paid status to an informant is a Brady violation
(1) Red flag for credibility because it gives them a motive to lie or exaggerate
(2) Payment can be money, plea bargain, not being charged, reduction of sentence, paroll etc.
f) Brady does not apply to plea bargains because it is a trial right
g) Jailhouse informants are a huge red flag for Brady violations because they cannot be questioned once they have counsel
(1) CA statute says to rely with caution
3. Exculpatory v. potentially exculpatory:
a) Unless a defendant can show bad faith, failure to presence potentially useful evidence does not constitute a denial of due process (Youngblood)
V. Plea Bargaining
A. Plea Bargaining
1. Three types of pleas:
a) Guilty
(1) People plead guilty because of less exposure, certainty, avoid judge hearing the detail
(2) Limited resources and efficiency concerns, need for cooperating defendants, individualized justice
b) Not guilty
c) Nolo contendere (no contest) (not always offered by prosecutor)
(1) Used more widely in white collar crimes
2. There are two main types of plea bargaining:
a) Bargaining that reduces the number or severity of the charges
b) Bargaining that reduces the sentence or the govs recommendation for a sentence
3. If the prosecution starts the offer then they get to start it where they want but if defense starts it the can move from there
a) Best to come after defense puts on a full investigation to reveal any misconduct that occurred in the course of it
4. A defendant’s guilty plea is not invalid under the Fifth Amendment if it is voluntary, knowing, and intelligent and done to avoid the risk of a harsher penalty. (Brady)
a) It is voluntary if it is entered by a defendant who is fully aware of the direct consequences, and not induced by threats or promises.
b) A guilty please is not invalid because entered to avoid the possibility of a dp
c) Prosecutors have the options of either charging the defendant at the outset with the most serious crimes and then reducing as a part of plea bargain or charging with lesser charges and threatening more serious ones if they refuse a plea bargain
(1) Improper tactics: threats, misrepresentations (prosecutors cant lie but police can), improper conduct
5. The court has the power to accept, reject, or defer its decision as to whether to be bound by the parties proposed plea agreement
a) A defendant can plead guilty contingent to the courts acceptance of a binding sentence plea agreement
b) FRCP 11→ no judicial involvement in plea bargaining
(1) In state court, the judge is more involved in the process

6. A claim of ineffective assistance of counsel can be made when defense counsel gives bad advice during the plea bargaining process
a) Must communicate plea offers (Frye)
(1) A defendant must demonstrate a reasonable probability he would have accepted the prosecution’s plea offer had it actually been communicated
(2) And show a reasonable probability that the offer would have been
accepted by the trial court without the prosecution first revoking
7. The 6th Amendment guarantees effective assistance of counsel during the
plea-bargaining process even if the defendant ultimately receives a fair trial. (Lafler)
8. Global plea offers→ prosectution makes individual plea offer to all defendants listed in the indictment
a) Global bargain only applies if each defendant accepts his offer
B. Proffers
1. When one side wants to plea bargain with another but the bargaining chip is information that the defendant knows
a) Defendants gives the prosecutor more information to help build their case
b) They proffer and for that day and that day only the defendant can say anything that they want and it won’t be used against them
c) They cant use it in their case in chief against you
2. If the prosecutor wants someone to cooperate, the prosecutor invites the defense in and they can give them a reverse proffer
a) Prosecutors can lay out their case and scare the defendant to cooperate
C. Guilty Pleas
1. Not just an admission of guilt but a waiver of constitutional rights that the government must afford an individual
a) Waiver of the defendant’s:
(1) 5th and 14th Amendment privilege against self-incrimination
(2) Right to a jury trial
(3) Right to confront all witnesses against him.
(4) Most issues for appeal
(a) Exceptions and conditional pleas
b) Waiver of such significant rights must be explicit in the record.
(1) Rule 11 colloquy (change of plea hearing) is the hearing that happens when they waive their rights and they are made known
2. A guilty plea is only constitutionally valid if it is apparent from the record that the plea was knowing and voluntary. (Boykin)
a) Waiver of your right is the most important part to pleading guilty
b) D must also understand the nature of the offense to which he pleads (Henderson)
c) Effective assistance of counsel requires an attorney to provide accurate advice concerning the potential deportation consequences of a noncitizen defendant’s guilty plea to a crime. (Padilla)
D. Requirements for Entering Guilty Pleas
1. FRCP 11 requires a judge to inform defendant and determine if they understand they are waving their rights
a) The rights include:

(1) Right not to plead guilty, jury trial, preresentation by councsel, nature of charge, mandatory minimum and maximum penalty, waiver of certain appeal rights, and right to use their statement in a perjury prosecution
b) Court must also advise them of the likely consequences and estalibish that there is a factual basis to the plea.
c) Must also be mentally comptetent to plead guilty
(1) Standard is the same for standing trial
d) The waiver must be knowing, intelligent, and voluntary and it is on the judge to make sure they know what their rights are
2. Alford (federal) and West (state) pleas are when people plead guilty without true factual basis while still pleading they are innocent
E. Remedies for Violations of Plea Agreements
1. Plea agreements are treated as contracts and are enforceable under the contract principles meaning both sides have the right to enforce it.
a) When a plea rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled. (Santobello).
(1) Remedy for defense if gov breaches: withdrawal plea or specific performance
b) Prosecution of a defendant for first-degree murder after the defendant breached a plea agreement does not violate the Double Jeopardy Clause. (Ricketts)
(1) The contract (plea) was null and void
F. Withdrawal of Guilty Pleas
1. Defedants have a right to withdraw a guilty plea before it is accepted
a) If it is accepted and entered it may only be withdrawn for a “fair and just” reason.
VI. Speedy Trial Rights
A. Intro
1. There are two kinds of delay:
a) Precharging delay from arrest to formal charging
(1) Analyzed through due process clause because 6th amendment only attaches when you are charged with an indictment or an information
(a) Due process is always used as a default when there is not a more specific, constitutional argument
(b) More difficult because a specific constitutional violation is easier to prove and courts recognize there is some potential violation
b) Post-charge delay from charging until trial
(1) Analyzed through the 6th amendment
2. The main protection for speedy rights is the statute of limitations
a) Generally, the statute of limitation is 5 years but ranges for different crimes
b) Capital crimes have no SOL
c) Pre-indictment delay is only cause for dismissal if it violates the statute of limitations or due process. (Marion)
B. Due Process and Speedy Trial
1. Speedy trial rights (6th amend) are not triggered until after a defendant has been formally charged (Marion)

a) Due process two-prong test that must show both elements (some protection but not the best)→
(1) Delay prejudiced the defense
(2) Governments delayed to gain an advantage aka bad faith
b) Four part test for 6th amendment that only factors to consider (flexible balancing factors) (Barker v. Wingo)
(1) Length of delay
(2) Reason for delay
(3) D’ assertion of right
(a) Can’t assert if you don’t know (Doggett)
(4) Prejudice to defendant
(a) Not necessary to show prejudice here
c) Delays caused by defense counsel are properly assigned to the defendant
2. Speedy trial act deadline says that once the indictment is returned you have 70 days to start the trial
a) Excludable time→ may be used to delay and creates exceptions
(1) Include pretrial motions, unavailability of defendant or essential witnesses, or a catch all if it “serves the ends of justice”
b) Defendants cannot waive their right to a speedy trial
3. When looking at an issue of delay make sure to know where you are:
a) If before charges then SOL and due process rules
b) If after charges then Speedy Trial Act and 6th amendment rules
C. Remedies for Violations
1. When you argue under speedy trial act, a court will dismiss without prejudice and allows the government to refile charges
a) When you argue under 6th amendment and win, the court will dismiss with prejudice and the case is dismissed
D. Sentencing
1. Speedy trial rights do not apply to sentencing (Betterman)
a) You would use due process rather than the Barker test
b) Its for accused not convicted so it detaches like it has not attached prior to charges
VII. Pretrial Motions
A. Intro
1. What is the function of a pretrial motion?
a) Educate court, narrow issues, determine what evidence admissible, attack opposing side’s case, preserve issues for appeal, assist with preparation of case
(1) You have no appeal if you have no motions because trials are only for factual questions
2. Key motions to file:
a) Pitchess motion (discover info about cops)
b) Demurrer (charging instrument fail as a mattwer of law)
c) Kelly-frye/Daubert (motion in limine precluding expert witnesses from testifying because their expertise is fake)
d) Motion in limine re evidence (needing info about what your case will look like before you open trial)














































VIII. Trial
a) 
Motions to surpress
b) Motion to substitute counsel (Marsden)
c) Discovery motions
d) Motions for recusal (judge is too biased to hear the case, conflict of interest)
3. Procedure for filing motions:
a) Time deadlines, declarations, evidentiary hearings, judges options when ruling on motion
4. FRCP 12: must be filed before trial
a) Pretrial motions are different from motions in limine
b) Require notice to the opponent, must be schedule, and be prepared for
c) FRCP 47: In federal court, motions must be in writing (state court is more loose)
5. Motions in limine→
a) Two main types:
(1) Expert testimony: expert is not really an expert
(2) Evidentiary questions:is it relevant or not, is it more prejudicial
b) Looser than pretrial motions because they are often filed right before trial and are not goverened by FRCP 12
c) Most important kind of motion because it is much more even handed where both sides are able to win some
(1) A motion to suppress is harder to win for a defendant
d) Assist in the prep for trial, education the court, narrow isssues, attack case, recevie guidance for opening statement
e) Offensive→ you can prequalify iffy evidence to admit in trial
f) Defensive→ precluding evidence to admission that might be unfair and unreliable
6. Sanchez Motion→ gang information (motion in limine or pretrial motion)
a) What makes a gang officer and expert?
(1) Education, training, experience, prior qualification as expert
(a) Questions that defense counsel wants to ask them
b) People v. Sanchez→ gang expert can give hearsay testimony about general gang info learned in the course of his experience
(1) Gang expert cannot give hearsay testimony about case-specific facts
7. Pitchess Motion→ discovering police misconduct to impeach the testifying officer (pretrial motion)
a) You have a right to find out police history of lying or misconduct if they are testifying in your case
(1) However they also have a right to privacy so the court must balance the privacy with the due process rights of the defendant
b) Must show good cause for needing it and misconduct must go to material issue
(1) Can find out use of force, coercive statements, false arrest, illegal search, dishonesty
c) Motion→ hearing→ in camera→ disclosure

A. Trial By Jury
1. Why is the jury trial right so important?

a) The essential role is to decide whether the prosecution has proven each element of a crime beyond a reasonable doubt
b) Right is granted to criminal defendants in order to prevent oppression by the government
c) The right comes from the 6th amendment and from Article III
(1) The right is incorporated on the states (Duncan v. LA)
2. Right applies to all offenses that are punishable with a sentence of greater than 6 months
a) Not for “petty” offenses (those punishable of less than 6 months)
b) Losing a license, $5,000 fine, and stacking up petty offenses is not enough for the right to apply
3. The Sixth Amendment requires at least 6 (Williams and Ballew)
4. Juriy verdicts require a unanimous decision (Ramos v. LA)
a) This overrule Apodaca which said jury verdicts do not need to be unanimous but can be a 9-3,10-2, 11-2 split
b) Doesnt matter how many jurors but it must be unanimous
5. Verdicts:
a) General verdicts→ guilty or not guilty (most criminal cases)
(1) No idea how the jury got to the decision
b) Special verdicts→ require jurors to answer specific questions regarding a case
c) Inconsistent verdicts
B. Jury Composition and Selection
1. Terminology:
a) Venire/pool/wheel/array is the panel you start with
b) Petit jury is the panel you finish with
c) Voir dire is the questioning of potential jurors under oath
(1) Sequestered voir dire is vior dire individuals in private
d) Challenges are excusing jurors
(1) Challenges for cause are unlimited and only for bias
(a) Ex. not speaking the language well enough, not being able to afford sitting on the jury
(b) When a juror cannot be objective and fair
(2) Peremptory challenges are a limited number and are discretionary
(a) The number of them range depending on the charge and whether it is state or federal
2. The fair cross section applies at the stage of venire not the petit jury (Taylor)
a) Courts have held that you are not entitled to a trial jury that mirrors the community
3. Batson-Wheeler challenge for racial discrimination
a) You can exercise peremptory strikes for any reason except if unconstitutional
(1) You dont have to explain them until or unless theres an inference of discrimination
b) Three prong test to test peremptory strikes:
(1) Defendant makes inference of discrimiinatory purpose
(2) DA must proffer race-neutral explanation
(3) Court then decides credibility of DA’s explanation

c) Ways to prove Batson claims:
(1) Identify race, how many jurors of that race have been stricken, etc.
d) Third party standing (not being same race as stricken) applies, applies to civil cases, applies to private actors, and applies to defense, applies to gender
C. Pretrial Publicity
1. There is a constitutional collision when it comes to pretrial publicity because the first amendment allows free press and due process/6th amendment allows a fair trial
a) Sometimes these cant work side by side but there must be a balancing of the two
b) High visibility trials of famous people is where this is most likely to collide
(1) Jury focused, change of venue, voire dire, sequestration
2. Pretrial publicity may interfere with a right to fair trial when the defendant has been prejudiced by it
a) Conducting a trial in a county where the jury pool has been highly prejudiced by pretrial publicity denies a criminal defendant the right to a fair trial by an impartial jury. (Irvin)
(1) Different from today because prejudice was easier to show since it was one outlet in a rural city
b) A court is not required to transfer a case to another venue due to media exposure unless the circumstances of the case warrant a presumption of prejudice or it appears during voir dire that an impartial jury cannot be seated in the current venue. (Skilling)
(1) It is up to the judge to do something to control prejudice
(a) Judge came up with a good vior dire selection to pick unbiased jury in the city
(2) A judge’s failure to take affirmative steps to reduce the prejudice caused by extensive pretrial publicity violates the defendant’s right to trial by an impartial jury. (Sheppard)
3. One remedy for prejudiced publicity include closure of court rooms
a) Decided on a case by case basis, courts have held open jury selection and prelims
b) Presumption is for openness until the other side shows a compelling interest that it should be closed
(1) Compelling interests to close the courtroom include manipulation
(a) Ex. abused minors, national security, safety of witnesses
c) Other remedies include:
(1) Rules for press, continuance, change of venue, sequester jury, gag order
(a) Gag orders may be issued for a case not to be discussed in the public (SC hasnt ruled on it)
(b) NPA v. Stuart→ prior retraints on the press should not be imposed (courts should consider alternatives)
(c) Some gag orders are ok: for parties and parties lawyers but not for press or non-parties
(i) Gentile ruled that comments from the defense attorney could not be gagged
4. The Constitution does not prohibit a state court system from allowing the public broadcast of a criminal trial. (Chandler)

a) Federal courts do not allow it
b) In california the court has to consider many things before allowing:
(1) Public trust/confidence, public access, security of the courts etc…
D. Trial Rights
1. Trial rights include:
a) Right of confrontation
b) Right to subpoena
c) Right to be present at trial
d) Privilege against self incrimination
e) Presumption of innocence
f) Burden of proof
g) Right to jury verdict
2. Right to be present in trial is not an absolute right (Illinois v. Allen)
a) A defendant has no right to disrupt a proceeding^
b) Options: removal, gagging, prosecuting for contempt
c) Right to not have shackles, even at penalty phase of death penalty because you have the presumption of innocence (Deck)
(1) Violates due process
(2) There must be a specific security reason and there must be a private hearing for that (decided on individual basis)
(3) Nowadays it's not shackles but electric belts, cuffs, vests
3. Right to confront does not always mean face to face (Maryland v. Craig)
a) Requirements include: Presence, under oath, ability to cross-examine, trier of fact must be able to view the demeanor
b) Denial of face to face is fine if necessary to further an important public policy and the reliability of the testimony is otherwise assured because the witness testifies under oath, is subject to cross-examination, and can be observed by a jury.
4. Right against self incrimination prohibits D from being a witness at trial
a) Police must stop interrogation if D invokes his right to remain silent
b) The prosecution may not comment on D’s failure to explain or deny by his testimony any evidence or facts (Griffin)
(1) However it can be used against him in a related civil case
c) Also includes the right to remain silent during the sentencing
d) Once you waive your 5th amendment and take the stand you cannot take it back
5. Beyond reasonal doubt:
a) CALCRIM→ “Proof that leads you with an abiding conviction that the charge is true. The evidence need not eliminate any possible doubt bc everything in life is open to some possible/imaginary doubt”
(1) Very confusing; doesnt correctly reflect standard
b) 9th circuit instruction is more accurate and explanatory but still circular definitions
c) BRD standard applies to juvenile cases too (In Re Winship)
IX. Sentencing
A. Introduction
1. What are the goals of sentencing?

a) Retribution, deterrence, incapacitation, rehabilitation
2. Challenges for the sentencing system
a) Overcrowding, Cost, Racial disparity
B. Determinate and indeterminate sentencing
1. Indeterminate sentencing is when the judges have broad discretion in imposing the sentences but has led to large disparities
a) A judge could sentence anywhere from probation to the maximum authorized sentence and is subject to the parole board
(1) Discretion shifts from judge to parole board
b) No specific term→ life or 25 to life
2. Determinate sentences are set by the legislature and depend to a great extent on the charge brought by the prosecution
a) Judge imposes a specific terms
b) Restrict discretion
c) Imposes mandatory minimums so they have to impose a specific #
d) CA uses determinate sentencing and indeterminate
(1) Low middle and high terms triad (presumptive middle)
(2) Mandatory minimums
(3) Enhancements
(a) Gang, firearm, victim
(4) Uses parole boards sometimes
e) Federal uses determinate
(1) Follows sentencing guidelines no triads
(2) Mandatory minimums
(3) No parole system
(4) FRCP Rule 35
3. Federal uses sentence zoning chart in book: ROBBERY WILL BE ON TEST
a) Punishments for zones:
(1) Zone A: straight probation
(2) Zone B: combo of probation + detention as a condition of probation
(a) Ex. intermittent confinement, community confinement, home detention
(3) Zone C: imprisonments + detention as a condition of supervised release
(4) Zone D: straight imprisonment
b) Guideline departures that may be relevant §5H1:
(1) Age, mental health, military service, criminal activity as livelihood, criminal history, role in the offense
(2) Not relevant factors include:
(a) Education, addiction, employment, lack of guidance during youth, race, family ties, prior charity/public
4. Any fact, other than a prior conviction, that increases the maximum penalty for a crime must be submitted to a jury and proven beyond a reasonable doubt (Apprendi)
a) Exceptions are recidivism or you waived that right
b) Judges increasing sentence of mandatory guideline enhancement based on facts not found by jury violates Apprendi

(1) US guidelines deemed as advisory
c) Judge can sentence below advisory guidelines based on disagreement with policy decision
d) 18 USC §3553→ The court shall impose a sentence sufficient but not greater than necessary to achieve just punishment
(1) In determining the sentence courts shall consider nature and circumstances of the offense and history and characteristics of the defendants
5. Sentencing analysis requires knowledge of guidelines statutes and case law
C. Eighth Amendment
1. The standard for what constitutes cruel and unusual punishment is one of proportionality
a) Involves whether the sentence fits the crime and punishment fits the offender
b) A life sentence without the possibility of parole for a seventh nonviolent felony violates the 8th Amendment (Solem)
c) Sentencing a repeat felon to 25 years imprisonment under a state’s three strikes law does not violate the 8th Amendment prohibition of cruel and unusual punishment. (Ewing)
2. How to decide if the sentence is disproportionate?
a) Gravity of the offense
b) Compare sentences imposed on other criminals in same jurisdiction
c) Compare the sentences imposed for the same crime in other jurisdictions
3. It is unconstitutional to impose on a juvenile offender the sentence of LWOP for non-homicide offenses. (Graham)
a) Juveniles also cannot be sentenced to the death penlaty (Roper)
b) Mandatory LWOP sentences for juveniles, even those convicted of homicide offenses, violate the 8th amendment. (Miller)
(1) Not an individualized sentence and must consider how the youth impacts participation in the murder
(2) Courts must consider when sentencing juveniles:
(a) Hallmark features of youth (immaturity)
(b) Family and home life (dysfunctional family)
(c) Circumstance of the crime (role in the offense)
(d) Incompetence of youth (inability to deal w police)
(e) Possibility of rehabilitation (mental health)
c) All three cases have distinguished that juveniles need to be sentenced differently than adults becasue less cuplable and more capabale of rehabilitation
d) Functional LWOP is also unconstitutional (Caballero)
(1) Aka a sentence of 80 to life
D. Capital Punishment
1. If the aggravating factors outweigh the mitigating factors then death is imposed otherwise it is LWOP
a) Aggravating factors:
(1) Murder committed by a convict under a sentence of imprisonment
(2) D previously convicted of another murder of felony involved threat of violence
(3) D committed more then one murder during offense

(4) D knowingly created a great risk of death to many persons
(5) D engaged in or accomplice in committing: robbery, rape, arson, burglary, kidnapping (felony murder)
(6) Murder committed to avoid lawful arrest or escape custody
(7) For pecuniary gain
(8) Murder was especially heinous, atrocious, or cruel, manifesting exceptional depravity
b) Mitigating factors:
(1) No criminal history
(2) Under influence of exxtreme mental or emotional disturbance
(3) Victim was participant in homicidal conduct or consented to act
(4) D believe there was a moral justification or extenuation for his conduct
(5) Acted under duress or domination of another
(6) Mental disease or defect
(7) Youth
c) In calilfornia you have to have a special circumstance that qualifies the prosecution to seek death
2. Furman declared death penalty unconstitutional but was reversed and approved in Gregg
a) 8th amendment cannot be arbitrary and capricious (i.e fair procedures)
(1) Bifurcated proceedings
(2) No mandatory death sentences
(3) Jury considers the weighing factors
3. The post-Furman death penalty jurisprucedence (present day)
a) Bifurcated
(1) Must have statutory schemes that narrow and channel opportunities to seek the death penaly
(2) Must have guided discretion for the jury to impose death
b) Individualized sentencing
(1) No mandatory death penalty
(2) D must be permitted to present mitigation at sentencing
4. Per se limitations on the death penalty:
a) No execution of mentally retarded (intellectual disability) persons and those under 18 (Atkins and Roper)
b) No dp for non homicide crimes (Coker and Kennedy)
5. Is the manner of execution unconstitutional?
a) Base v. Rees→ upheld lethal injection
(1) Need not be no risk of serious harm
(2) Must be substantial risk
X. Double Jeopardy
A. Intro
1. Doble jeopardy prohibits second prosecution after conviction or acquittal for same offense and multiple punishment
2. Jeopardy attaches when a trial begins
a) When jury is sworn and impaneled or when judge begins to hear evidence

3. Double jeopardy does not prohibit the government from appealing the dismissal of criminal charges before a finding of guilt or innocence. (Scott)
a) Except when the dismissal turns on the sufficiency of the evidence
(1) Ex. if the government provides enough evidence but they forget an element of their case because it is insufficient as a matter of law
(2) The more the error is in the nature of an acquittal, double jeopardy applies
b) A brady violation or appeal is not double jeopardy
(1) An appellate acquittal where a court rules that no reasonable juror could find then guilty and they cannot be tried again
4. Two possible tests:
a) Blockburger→ same elements test (present test)
(1) It is a two sided test so both must have a different element not just one
(2) Does it require an additional element that the other offense does not?
(a) If yes, it is different offense
(b) If no, the red flag because they may be the same offense
(i) Ex. 1st degree muder versus charging manslaughter (necessarily lesser included offense)
(3) A lot of the offenses merge when it comes to sentencing
(4) Works within the system that you are in (state v state or fed v state)
b) Grady→ same conduct test
5. Specific applications whether there can be a retrial?
a) Any acquittal by jury or judge→ no
b) JNOV by judge (judgment notwithstanding verdict)→ yes
(1) If jury returns verdict of guily, and defendants asks for a new trial
c) Pretrial dismissal→ yes
(1) Unless it turns of the sufficiency of the evidence
d) Mistrial→ usually yes
(1) Unless prosecutor caused the mistrail through bad faith litigation tactic
e) Hung jury→ yes
f) Successful appeal→ usually yes
(1) Unless there is an appellate acquittal (Burks v. US)
g) Different jurisdiction/separate sovereign→ yes
(1) State versus federal
6. Double jeopardy does not apply to civil penalties
a) Ex. one can be not guily for murder but liable for wrongful death
XI. Wrongful Convictions
A. Intro
1. Wrongful convictions occur for two main reasons:
a) Prosecutorial withholding of exculpatory evidence
(1) Review brady violations
b) Ineffective assistance of counsel
(1) Review strickland test
