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Questions about property of married people:

1. Who owns the property 

2. Who can manage (buy, sell, encumber) the property during marriage? 

3. Who owns a spouse’s labor? 

4. Who can will away the property? 

5. At divorce, who gets what? 
Marital Property Systems: Equitable Distribution and Community Property:

CL/ED: During Marriage: 

· Property: 

· Ownership follows title as if each spouse is unmarried 

· Title holder has full management and control of property 

· Labor/Earnings

· Each spouse owns as if unmarried 

Community Property (CA) During Marriage :

· Property: 

· CP = Community Property 

· SP = Separate Property 

· CP: Each spouse has a present, existing, equal ½ interest in CP (Ca. Fam. Code 751)

· Before 1975: husband had sole control of the property 

· As of 1975: both spouses have management and control of CP

· NOTE: labor and earnings are still CP – even if 2 get separate pay checks with your name

· SP: each spouse has full management and control of his/her SP

· Labor/earnings: each spouse’s labor/earnings are CP

CL/ED at Death: 

· Estate = all property acquired by decedent before or during marriage 

· Intestate (no will): 

· Surviving spouse gets 1/3 share to ALL of decedents estate, depending on whether there are surviving parents, siblings, or children 

· Testate (will): 

· Surviving spouse is entitled to take under the will OR may elect to instead take 1/3 “forced share” of decedent’s estate 

Community Property at death: 

· Estate = decedent’s ½ share of CP and all of decedent’s SP 

· Intestate (no will): 

· Surviving Spouse gets: 

· ALL of decedent’s CP

· And 1/3 to all of decedent’s SP, depending on whether there are surviving parents, siblings, or children

· Testate (will) 

· Each spouse can “will away” ½ of CP and all of SP

· Surviving spouse thus has no right to inherit either decedent’s SP or decedent’s ½ CP

CL/ED at divorce (what’s included?): 

· Property Division: 

· All property, however or whenever acquired 

· Court applies equitable factors: may consider labor contribution, gift, or inheritance 

· Spousal Support/ Alimony [discussed later on] 

Community Property at divorce (what’s included?):

· All CP, but not SP 

· Property Division: 

· ALL CP = property acquired during marriage (ie product of either spouse’s labor)

· What is not included? 

· Each Spouse’s SP = each spouse’s property owned before marriage or acquired during marriage by gift, bequest, or inheritance is SP

· Meaning a spouse did not earn it – if a spouse earns is, then it is CP

· Spousal Support/ Alimony [discussed later on] 

CL/ED at divorce (how is it divided?): 
· Presumptive 50-50 division of property acquired during marriage (“marital property”)

· BUT judge can award more than 50% of marital property to one spouse based on “equitable” factors, such as economic need, labor, or financial contribution to assets

· Judge can also reach and award non-marital property (SP) based on equitable factors 

CP at divorce (how is it divided?): 

· Mandatory 50-50 division of CP in CA

· Cal. Fam Code 2550

· This does not mean that they split things in half—but each has to end up with 50/50 value: so one gets a car and the other gets the stock shares 

· BUT very few exceptions 

· Cal Fam code 2600-2604: penalty for breach of fiduciary duty 

· Judge cannot reach and divide either spouse’s SP 

Characterization / Classification

How to begin a Cal. CP Analysis: 

· Ask what is the character of the property at issue? 

· A married couple can have 3 “Estates”

· Community Property (CP)

· H’s Separate Property (HSP)

· W’s Separate Property (WSP)

What is community property (CP)? 

· Cal Fam Code 760 defines it as: 

· All property, real or personal 
· Real property includes real estate (family home, summer cottage, condo/apartment house for rent)

· Personal property includes bank accounts, clothes, jewelry

· “onerous title” is property acquired by either spouse’s labor (paycheck” = CP
· Wherever situated 
· In CA or out of CA

· In the US or outside of the US

· Can be outside of state or country 

· HYPO: H and W are married and domiciled in California in 2008. In June 2008 they go on vacation to  Switzerland and purchase a ski cabin in the mountains there. They return home. 

· If they get a divorce in Cal. in 2010, how will the court classify the property?
· Cabin = CP.  
· Wherever situated” portion of Family Code 760 applies even when spouses during marriage acquire property located in another state or country.   

· Acquired by a married person 

· Is the couple validly married? 

· Is the couple a registered domestic partnership (in CA)?

· During the marriage 

· When was the property acquired 

· When did the marriage begin and end? 

· Economic community can end before marriage (separate and apart) 

· Death or divorce 

· While domiciled in this state 

· Is the couple domiciled in CA? 

What is separate property (SP)?

· Cal Fam Code 770 defines it as: 

· All property 

· Real or personal, wherever located 

· Owned by the person before marriage; or 

· When was the asset acquired? 

· When did the marriage begin? 

· Acquired by the person during marriage by gift or inheritance; or 

· By gift, bequest, devise or descent (gift, inheritance)

· “Lucrative title” refers to property NOT acquired through labor 

· Rents, issues, and profits from SP are also SP (George v. Ransom)

· BUT [CP contribution to SP including funds and labor can = CP share or right to reimbursement]
· Acquired by the person during marriage BUT while living “separate and apart” from the spouse

What is SP and what is CP? (Cases):

· Estate of Clark (Cal. App. 1928)

· FACTS: Father (Major Clark) claims inheritance right to mineral rights (oil) upon the death of his son, Edwin. Edwin died before Major re-married; Major sued Edwin’s estate based on inheritance claim.  Major’s claim settled with Edwin’s estate after he married Eliza.  

· ISSUE: Is settlement payment which Major received from Edwin’s estate Major’s SP or CP?
· HELD: SP; because settlement was based on a claim (inheritance) which was SP so settlement was also SP.

· RULE: “Property acquired by compromise [settlement] is SP if the right compromised is separate.”

· Questions: 
· Q:  What would the property be if Edwin had left the property to Major in his will?

· A:  Because it was an inheritance, the property would be Major’s SP
· Q:  What if Major had litigated the case and won a judgment? 

· A:  Judgment award based on inheritance = SP
· Q:  What if Edwin had died after Major had married Eliza, so that the claim was settled during the marriage?

· A: Even though acquired during marriage, it would still be SP since it was settlement of inheritance claim.  
· Andrews v. Andrews (Wash. 1921)

· FACTS:  Mother and Father lived with their Son and his Wife; Wife nursed the Mother until her death. At time of Mother’s death, Father orally agreed that upon his death, he would will his property to his Son. Father later remarried and altered will in favor of new wife; Son brought suit in trial court to enforce the oral promise. At the time of the case in Wash state, evidence law prohibited testimony by party with interest in the outcome.  If contested property was CP, wife could not testify; if H’S SP, she could testify. Without her testimony, suit would fail.
· ISSUE: Is the property sought to be recovered Son’s SP or CP? 

· HELD: CP

· Property sought to be obtained would have been acquired by contract, not obtained by “gift, bequest, devise or descent.”

· Under the alleged contract, the property was in exchange for services performed by Wife.

· Wife’s labor = CP 

· Property “onerous title” = CP

· [Contrast to Property “lucrative title” = SP]

· Questions: 
· Q:  What If Father died with a valid will leaving house to Son? 

· A:  Son would inherit property as his SP.
· Q:  Could Wife successfully claim that house was really CP?

· A:  Wife would have to prove that Father willed house to Son not as a gift/bequest, but as compensation for H and W’s labor= CP
· Downer v Bramet (Cal. App. 1984): When is a “gift” not SP but CP? 

· FACTS: H & W married in 1953, separated in 1971. No retirement plan at H’s work, but employer Chilcott promised to leave H and two other employees a ranch instead. The marital settlement agreement did not mention the ranch, but preserved both parties’ rights to any CP discovered later. Before settlement reached, H and two others each given a 1/3 interest in the W-4 ranch; H did not tell W or the court. After divorce, H became disabled; H’s conservator sold H’s interest in the ranch. W claimed a CP share of the sale proceeds. At trial Chilcott testified ranch was a gift: “he did not need the money and he just felt like giving it away”. Trial ct granted nonsuit because found ranch was in the form of a gift = not CP; W appeals.

· ISSUE:  Is W’s claim substantially likely to succeed? 

· [Are the sale proceeds likely to be CP?]

· HELD: Yes

· Agree with trial ct that Chilcott’s transfer of a 1/3 interest in ranch to H was “in the form of a gift” BUT 

· “Gift” form does not resolve issue whether SP or CP

· Earnings or property acquired as result of labor = CP

· “There is substantial…evidence the gift was made by former husband’s employer in recognition of [H’s]’s devoted and skillful services during this lifelong employment at Chilcott Enterprises.”
· No social relationship between employer and these employees
· To extent gift was “a remuneratory gift” for H’s services = CP

· Trial ct erred in granting nonsuit.

· Questions: 

· Q: H got the ranch interest in before divorce was granted.  What if  H had gotten it after divorce?

· A:  Any CP interest in ranch was earned during marriage.  Does not matter when ranch interest was actually given to H.

· Q:  How About Retirement/Pensions Identified As Such?

· A:   Employment Benefits Including Retirement = CP to extent earned during marriage [Discuss Later]

Preview of Retirement Benefits: 

· To the extent that such benefits are earned during marriage, they are CP

· It matters when it is earned, not when actually given

· Bonuses and enhancements awarded after divorce may still be CP to the extent that eligibility for them was earned during marriage 

What is Quasi-CP? 

· Quasi-CP is property that would have been CP had the married parties been domiciled in CA at the time of acquisition 

· A CA family court with jurisdiction over divorce and property will treat such property “as if” it is CP

· Can put a choice of law in prenup( helpful if plan to move and then get divorced after moving 

· HYPO: 

· Henry and Wanda are married in an ED state (NYS) in 2000. W earns wages, deposits them in a bank account in her name only, and uses the funds to buy stock, an oil painting, and a car. In 2005 H and W move to California and are domiciled there. In 2010 H files for divorce.  The Cal family ct has jurisdiction over H and W and their property.

· Wanda’s wages and assets purchased with the funds are her SP in the CL-ED state. [If they were divorced in NYS, the court could award part or all of those assets to Henry on equitable grounds.]

· If Henry and Wanda had been domiciled in California from 2000-05, Wanda’s wages and the assets purchased with the funds would be = CP
· In their 2010 divorce, the Cal. court will treat W’s wages earned in NYS and the assets purchased with the funds, as “quasi-CP.”  They will be divided 50-50 between Henry and Wanda.
What is quasi-marital property (quasi-MP)? 

· Quasi-marital property: “As if married”

· When a CA family court finds that: 

· The couple does not have a legally valid marriage 

· At least one spouse qualified for “putative spouse” status

· [putative spouses must show good faith objectively reasonable belief that he or she as married under CA law]

· Then court will treat property acquired during the invalid marriage as “as if married”

· All property that would have been CP = treated as CP

· All property that would have been SP = treated as SP

Tracing to SP source: 

· Presumption that property acquired during marriage is CP, can be rebutted by tracing to SP: 

· Premarital property = SP

· Property acquired by one spouse by gift, bequest, devise or descent = SP

· Includes tracing to: 

· Income from such SP

· Proceeds from sale of SP

Gift and sale of gift: 

· Painting given  to Spouse A by Friend as a gift  (during marriage)
· Spouse A sells to Guy for $5000 (during marriage)
· At divorce, Spouse B claims that painting and thus $5000 = CP
· Painting acquired during marriage = presumption  is CP
· Spouse A can rebut  by proof painting was a gift = SP
· Example of Document ion [Bill of Sale referring to painting]: $5000 proceeds = SP
Asset purchased with SP: 

· Spouse B receives  $1000 inheritance check from aunt’s estate 
· Spouse B  cashes check and purchases antique china figures (collectibles) for $800 (during marriage)
· At death, Spouse B’s will leaves all CP to Spouse A and all SP to Sister Sue
· Spouse A claims antique china figures (now worth $1million) as CP
· Sister Sue can rebut by proof figures were purchased with SP
· Example of documentation:  Spouse B wrote herself  a note on the date she bought them, saying “I cashed Aunt Annie’s  check and used it to buy antique figures (id info).”
Some CP and some SP: 

· Spouse A purchases asset (bicycle) for $500.

· He pays using $200 cash (birthday gift from his mother) = SP and $300 cash (from his employment wages) = CP
· Character of bicycle: 2/5 SP and 3/5 CP
· NOTE:  This rule applies to untitled property.  With titled property, e.g. real estate, other rules apply [Discuss later]
Insurance: 

· Estate of Logan (Cal. App. 1987): 

· Held: Term life insurance policy upon the life of one spouse is not divisible as CP, even though previous premiums for the policy were paid with CP.

· Term insurance is life insurance written for a fixed or specific term; term life does not retain cash value.

· If the insured dies during the term paid with community funds, then the proceeds of the policy are CP.  
· But, when premiums for a new term have been paid from post-separation SP earnings and the party remains insured, the policy must be confirmed to the insured as SP.
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Employment Benefits:

Retirement Pensions: 

· Cal Fam Code 2160 

· Applies to “any retirement plan, whether public or private, including all survivor and death benefits…”

· These are CP to the extent that the right to the benefits was earned during marriage 

· Retirement pension are viewed as deferred compensation for employee spouse’s labor

· Remember that the community owns each spouse’s labor

Identify CP/SP interest in spouse’s pension plan: 

· For immediate distribution at divorce, applies to present value if pension; or 

· Non-employee spouse has vested interest in CP—can take share now and waive future interest, or wait until employee spouse retires

· For deferred distribution (until pension receipt by employee-spouse), applies to benefits actually received

The “Time Rule”: 

· Calculating value of pension earned during both during and after marriage: “Time Rule”:

· Years employed during marriage = numerator

· Years of contribution to pension = denominator 

· Ex: 10 years married / 20 years employed (contributing) = ½ is CP

· Multiply fractions against either: 


· (a) present value of pension [ where immediate distribution is made] or 

· (b) monthly benefit [where distribution is postponed until benefits are actually paid]

· That produced the CP share, of which: 

· The employee spouse gets ½, and the non-employee spouse gets ½

· Employee spouse gest 100% of SP share

· Example: 

· Example: A begins employment with Company in 1980 and remains employed full-time until 2010. 

· A marries B in 1990. 

· A and B are divorced in 2010.

· Calculate CP Share of Pension:

· Years Employed During Marriage = 20

· Years Contributed to Pension = 30

· 2/3 of pension = CP


· 1/3 of pension = A’s SP

· A gets 1/3 pension as SP, 1/3 as CP share

· B gets 1/3 pension as CP share 

When to use the Time Rule:

· The time rule should be used “where total number of years served by employee-spouse is a substantial factor in computing the amount of retirement benefits…” (Marriage of Judd, Cal. 1977)

· Underlying goal: to determine a “fair gauge of that portion of retirement benefits attributable to community effort.”

When not to use the Time Rule: 

· Time rule should NOT be used “when the total number of years of service is NOT a substantial factor in computing the amount of the pension.” 

· Marriage of Poppe (1979): error to use time rule when Navy pension was calculated based on number of points earned rather than years of service 

· Facts:  H served active duty in Navy 1937-July 1946; joined Navy Reserve

· H and W married Feb 1946, separated June, 1973

· H continued in Navy Reserve until retired October, 1977

· H began receiving pension on November, 1977; $592/month

· To be eligible for Navy Reserve pension needed minimum number of qualifying years of service in which earned 50 or more “points”

· H retired w/ 5,002 points (more than 3,000 earned before marriage), 1,632 earned during marriage

· H willing to pay W $95.50/mo = 1/2 of CP share

· 1632
· 5002  x the amount of the pension ($ 592/mo)
· Trial ct instead used “time rule” and ordered H to pay W $253.60/mo = 1/2 of CP share

· 27.25 years of marriage 

· 31.50 qualifying years

· Issue: Was trial ct correct in using time rule (years of marriage/years of service)? 

· Held:  No.  

· Rationale:  “The basis upon which the [trial ct’s] apportionment was made, years of service during the marriage before separation compared to “qualifying” years in service, bears no substantial relationship to the amount of the pension.

· On remand, court should find CP/SP shares using H’s proposed formula:

· 1632 points earned during marriage

· 5002 points earned during Navy service


· Multiply times $592/month = CP

· Result: 
· W’s 1/2 CP Share = $95.50

· H’s 1/2 CP Share = $95.50


· H’s SP Share = $401.00

Unvested Pensions: 

· Pension has not vested if employee spouse has not completed minimum period of employment necessary to qualify for pension 

· Marriage of Brown (Cal. 1976): “unvested” pension is CP

· Facts:
Married 23 years; H worked for Gen Tel Co under which needs 78 points to claim retirement; at time of legal separation had 72 points; if H continues to work will earn 78    points by Nov. 1976; trial ct held (under French precedent) that non-vested pension could not be CP.  W appeals.

· Issue:
Are non-vested pension rights earned during marriage community property and subject to division by court – either at time of divorce or in future when vested and payments begin?

· Held:
Yes.  [Trial ct erred in applying French (1941) rule that non-vested pensions cannot be CP.]  French is overruled as to cases in which no final judgment dividing the marital property has been made. [p.326]

· Rationale:
· Pension rights, whether or not vested, represent a property interest: to the extent that such rights derive from employment during [the marriage], they comprise a community asset subject to division in a dissolution proceeding.” 

· Policy factor: “pension benefits have become an increasingly significant part of the consideration earned by the employee for his services….it often represents the most important asset of the marital community.”

· Why not give alimony? 

· Alimony lies within the discretion of the court and the spouse should not be dependent on the discretion of the court …to provide her with the equivalent of what should be hers as a matter of absolute right.”  [reinforce California partnership theory of marriage/equal contribution of spouses]

· Does this restrict the employee spouse in any way? No

· Retroactive application of this holding? No 

· Trial court can

· (a) discount employee’s pension rights to present value and order immediate distribution, or 

· (b) award non-employee spouse a ½ CP share in pension “when and if benefits are received.”

Employment-Related Benefits: 

· Stock options: 

· Stock options exercised while the employee spouse is married are CP
· Stock options exercised after divorce may be part CP/part SP to the extent the right to exercise the stock option was based on employment during the marriage.  
· The court may apportion using the time rule. [Marriage of Hug (Cal App 1984)]
Reinstated Pensions: 

· Q: What if employee spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to same employer and wants to reinstate pension plan?  Employer allows this but requires employee to make a cash contribution to trigger reinstatement.  

· A: Right to reinstate is an economic right.  To extent earned during marriage, it is a CP asset.

· If employee spouse exercises this right, non-employee spouse has 1/2 CP right to receive a share of the reinstated pension, but must pay her/his share of the reinstatement fee.  [Marriage of Lucero (Cal App 1981)]
Early Retirement: 

· The CP interest in employee spouse’s retirement benefits is interest in drawing from a stream of income that begins with employee spouse’s retirement
· Employee spouse is free to retire when eligible, keep on working or take early retirement.

· Non-employee spouse has CP share of actual retirement benefits when employee spouse retires
What is employee spouse does not retire when eligible? 

· Non-employee spouse has a right to receive his/her share CP share of benefits as soon as the employee spouse is eligible to retire 

· If employee spouse chooses not to retire, must still pay non-employee spouse CP share 

· Public employer: the court may not order a public employer to pay benefits directly to the non-employee spouse, but instead may issue an order [“Gilmore Order”] against the employee spouse to pay the non-employee spouse 

· Marriage of Gilmore 

· Facts: When H and W divorced in 1979, ct found H’s pension to be CP and reserved jdx over retirement plan; H eligible for retirement on 4/11/79 and if retired then monthly payment would be $717.18 of which W’s share would be $177.14.  H (now in his 50’s) does not wish to retire and need not do so until he is 70. W petitions ct for order to H to pay her share monthly as of date when H could have retired. Trial ct denied petition. W appeals.

· Issue: Did trial ct err when it refused to order H to begin immediate payments to her?

· Held:
Yes.

· Rationale: [H] cannot time his retirement to deny [W] of an equal share of the community’s interest in his pension.

· “Although [H] has every right to choose to postpone the receipt of his pension and to run that risk [of dying while he was still employed], he should not be able to force [W] too do so as well.”

· Trial ct can and did in this case award each spouse “an appropriate portion of each pension payment as it is paid.”
· Ct says that financial status [need] is not relevant when dividing community property. It applies to “alimony” which is discretionary; community property interest belongs to each spouse as a matter of right.

· Private employer: the court may order a private employer to pay the non-employee spouse his/her share of the benefits 

Benefits Enhancement: 

· Where employee spouse takes early retirement and obtains enhancement of retirement benefits, non-employee spouse has CP share of retirement benefits and of enhancement, to extent eligibility for enhancement was earned during marriage. [Marriage of Lehman (Cal 1998)] 

Disability Pay and Benefits: 

· Refers to 

· Pay and benefits earned as part of employment contract [benefits sometimes paid directly by employer]

· Benefits under a private insurance or health care policy [purchased by the employee and employer jointly]

· Benefits under a private insurance policy purchased by the employee or on behalf of the employee 

· Does NOT apply to disability benefits from federal social security programs 

· If disability pay is intended to replace marital earnings, it is CP.  To the extent it is intended to replace post-divorce earnings, it is SP. [Marriage of Jones  (Cal 1975)]
· Don’t ask what kind of funds paid for it; ask what is it replacing
· If employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits employee spouse could  have taken. [Marriage of Stenquist (Cal 1978)]

· If disability pay extends beyond normal retirement age, it is CP to the extent 

· the right to the disability pay was earned during marriage or 

· purchased with CP funds

Severance Pay:

· Severance pay is designed to replace future wages which would have been earned during the period of time covered by the payment (e.g. 6 weeks, 6 months, a year)

· Worker is free to begin employment for another employer during the period of severance pay

· If a married employee spouse is given severance pay for a period of time during which the employee remains married, the severance pay is CP

· Where a divorced employee spouse is given severance pay, this is his/her SP. These wages would have been employee spouse’s SP because earned after divorce, so the severance pay is also SP [Marriage of Wright (Cal. App. 1983)]

Terminable Interest Doctrine: Abolished in CA

· Under terminable interest doctrine, the non-employee spouse’s CP interest in the employee spouse’s retirement benefits ends with the non-employee spouse’s death (i.e. it “goes back into the pot” of the surviving employee spouse’s retirement plan). 

· 1986 California legislature abolished the terminable interest doctrine. Fam. Code 2610.  This applies equally to marriages that end in divorce and those that persist until the death of one of the parties.

· Because the TI Doctrine Does Not Apply in California:
· A divorced non-employee spouse may assert his/her CP interest in any benefit generated by community labor.
· If she predeceases the employee spouse her estate can may such claims. 
· A divorced non-employee spouse may will away his/her CP interest

· Even when the marriage persists until death, the estate of the deceased employee spouse may not will away the non-employee spouse’s CP share.

ERISA Restrictions and QDRO: 

· Do ERISA [federal Employment Retirement Security Act] restrictions on alienation or attachment of covered retirement plans pre-empt  state law?   No.

· Congress by the Retirement Equity Act allows divorce-related state law property and support distribution to an alternate payee pursuant to a qualified domestic relations order (QDRO).
· An alternate payee may be a spouse, former spouse, child, or other dependent of the pension holder. The Retirement Equity Act provides that the ERISA restrictions do not apply to a QDRO.

Transmutation:
What is it? 

· Changing the character of property 

· Definition: Transmutation is how the character of the property can be changed, or transmuted by agreement of the spouses
· Possibilities: 
· CP to Husband’s SP (HSP)

·  HSP to CP 

· CP to Wife’s SP (WSP)

· WSP to CP
· HSP to WSP
· WSP to HSP
How does it occur? The process of Transmuting property: 

· Either: 

· (a) Pre marital/ ante-nuptial agreements: couple can agree to opt out of the CP system and agree to preserve as separate property their earnings during marriage and not to make any CP claims against each other’s estate at time of death

· (b) agreements made during marriage = “transmutation” because the property originally has one character and is transmuted by agreement to take on another character 

Writing Requirements: 

· Do these agreement have to be in writing or can they be oral?
· It depends on when the transmutation agreement is made:

· PRE-1985 = NO formal requirement for property Agreement made during marriage; the agreement can be informal; no written instrument required.  

· Ex. No writing required for CP( SP; SP(CP etc.

· But….
· If trying to change to joint tenancy—writing always requires (even pre-1985)

· Joint tenancy = each spouse gets an equal ½ share with Right of Survivorship  
· During life H & W can sever their ½ without other spouse’s consent, but they cannot will it away.

· On death, the survivor gets all.
· A change from SP or CP ( JT means the property cannot be willed away.
CP and HSP/WSP: 

· CP = equal ½ share

· During marriage equal management since 1975

· H & W can each will away their ½ CP to someone other than spouse.

· At death, if no will, surviving spouse gets all.

· HSP/WSP = 100% ownership

· During marriage each spouse has sole management

·  At death can will 100% to someone other than spouse
Examples of pre-1985 requirements: 

· Estate of Raphael; 1939 transmutation via oral agreement was valid at the time made.  

· “The agreement of transmutation may be of the most informal character” = no written instrument required.
· Marriage of Jafeman; one spouse’s testimony as to their “undisclosed beliefs…has no probative value;” spouse  have to disclose his/her beliefs as to what they believe the property is classified as and other spouse has to agree = transmutation
· Estate of Nelson; transmutation may be proved “by the acts of the parties and their conduct in dealing with the property.”
Post January 1,1985 Rules: 

· Transmutation occurs only by a written “express declaration.”
· Cal. Fam. Law sections 850-853
· § 850: agreement or transfer with or without consideration.  

· CP(SP
· SP(CP
· SP(SP (H’s SP to W’s SP or vice versa)

· § 851: subject to law of fraudulent transfer
· §852: 

· (a) Validity-writing

· Express declaration made, joined, consented to, accepted by spouse whose interest in the property is adversely affected.  
· What language satisfies “express declaration” requirement?

· Express declaration not satisfied unless the writing “contains language which expressly states that a change in the characterization or ownership of the property is being made.” Estate of MacDonald (1990)
· The term “transmutation” is not necessary.

· Intent and extrinsic evidence not considered; only the writing

· (b) Not effective as to 3rd party w/out notice unless recorded

· (c) Not applicable to gifts of clothes, jewelry, tangibles
· “tangibles” : Marriage of Buie and Neighbor,179 Cal.App. 4th 1170 (2009)

· Facts:
H used W’s SP funds to purchase a Porsche for $60,000.  He took title in his name.  Trial court found it was a “gift” from W to H.  General presumption that car was CP but transmuted into H’s SP.  Trial court held car fell under “tangible articles of a personal nature” under 852(c) that can be transmuted without an express written declaration.

· Issue:  Can an automobile be a “tangible” under Cal Fam Code 852(c)?
· Held:  No

· Rationale:  Legislative history.  Commission Report said “automobile is not an article of a personal nature within the meaning of the section.”

· (d) Doesn’t affect characterization of commingled property
· (e) Only applies to transmutation on or after 1/1/1985
· § 853: 

· Since a will only becomes effective at death, a statement in a will that attempts to change the character of the property is not admissible as an express declaration before death of the testator.

· Hypo: H owns XYZ stock as his SP but describes them in his will as CP.  At divorce, can W use the will to show that H transmuted the XYZ stock to CP? 
Are there Exceptions? 

· Is there an “implied exception” to the writing requirement? 

· Marriage of Benson (Cal. 2005) illustrates that there is NO exception to the writing requirement that appears in 852(a). 

· MacDonald confirmed that legislatures contemplated NO exceptions
· The purpose of passing the statute was to: 

· Increase certainty as to whether a transmutation had in fact occurred.

· Overrule existing law to the extent that it did not require a transmutation to be both express and in writing.

· Thus, there will not be a valid transmutation unless there’s an express declaration.

Who can make the Express Declaration? 

· Transmutation must be between H and W (A and B) (spouses) only.

· Can’t be between wife and her nephew, husband and adult daughter etc.

· Hypo: H buys XYZ stock with CP funds, mails stock to his daughter in a written letter stating that “they are your SP.”

· Effective Transmutation?  No.
· HYPO (based on MacDonald): 
· H has in his name an IRA which contains both his SP and some CP.   H and W agree that the entire contents of the IRA should be considered H’s SP and H has the right to leave the IRA to (name a beneficiary) his adult Son, not W.  Which of the following statements, signed by W, will effect a transmutation of the contents of the IRA to 100% H’s SP?

· “I, Wife, consent to H’s holding the contents of the IRA in his name.” 

· NO
· “I, Wife, agree with H that the contents of the IRA should go to Son upon H’s death.”

· NO
·  “I, Wife, waive my right to any CP that may be contained in the IRA.”

· YES
· “I, Wife, agree that any CP contained in the IRA be changed to Husband’s SP. ”

· YES
· HYPO: Assume that all the following events took place in California after December 31, 1984, and that the MacDonald case applies:

· FACTS 1:  Brenda and Gerry, a married couple in California, decided to buy a mobile home for their family vacation.  They used CP funds.  At the time of the purchase, Brenda asked Gerry to put the title in her name alone.  He asked the seller to do so.  The title is in her name.   

· Q: At dissolution, would the mobile home be considered Brenda’s separate property? 

· A: No.  Just putting the title in one spouse’s name does not satisfy the express declaration requirement
· FACTS 2: Gerry decided to buy a mobile home for his family vacation.  He used CP funds and asked the seller to put the title in his wife Brenda’s name alone.  The seller did so.  Gerry wanted Brenda to have the mobile home as her SP. 

· Q: At dissolution, would the mobile home be considered Brenda’s separate property? 

· A: NO; same as above.

· FACTS 3: Same as #2, except that Gerry asked that the title be put in wife Brenda’s name alone and include the language “as her separate property.”  The seller did so. 

· Q: At dissolution, would the mobile home be considered Brenda’s separate property?

· A: Yes.  Since the language expressly stated in writing shows that the adversely affected party, Gerry, knew the interest he was giving up.

Marriage of Starkman (Cal. App 2005): 

· Facts:  
· No employment of H or W during marriage


· H is heir to United Parcel Service fortune and owns substantial SP

· 1996 w/ attorney H made estate plan including “Starkman Family Revocable Trust”

· Purpose to avoid probate and provide for orderly disposition of property on death of H or W

· Par. 203: 

· any SP put  into trust = CP unless identified as SP

· if H or W say something is SP and trust has to defend it is CP, H or W will indemnify trust for expenses of defense

· any CP transferred into trust “shall retain its character as such”   

· Before trust signed attorney sent letter warning that parties be careful to identify SP

· Issue:
  Did putting SP into the Trust = transmutation to CP?

· Held:
   No.

· Rationale:
· In deciding whether a transmutation has occurred, court interprets the written instruments independently, without resort to extrinsic evidence

· [finds attorney’s letter is inadmissible extrinsic evidence]
· Purpose of Trust is to avoid probate and provide for orderly admin at death, not to transmute SP to CP

· [the trust did not state that any SP transferred to the trust would “become” or “be changed into” CP]
· Other provisions referred to paying income of SP to the spouse/settler and invading principal of SP = “reasonable inference from this language is that separate property retains its separate property characterization”
· Conclusion:  No transmutation.  Trial ct holding affirmed.

Marriage of Holtemann (Cal. App. 2008):

· Issue: Can transmutation be made conditional on death only, and not on divorce?

· Held:  No.

· Ct: “we are not aware of any authority for the proposition that a transmutation, once effected, can be limited in purpose or otherwise rendered conditional or temporary.”

Marriage of Valli (Cal. Sup. Ct. 5/15/2014): 

· Facts:  Using CP funds, H Frankie bought an insurance policy on his life and named W as the “owner” of the policy. At divorce W claimed value of entire policy as her SP.
· Issue:  Did naming W as “owner” satisfy the “express declaration” requirement and thus transmute the policy from CP to W’s SP? 

· Held: No. 

· Important Issue in Valli:

· The trial court found that the insurance policy was CP and awarded it 50-50 between H and W. W appealed.

· Ct of Appeals reversed, finding that property is W’s SP as “owner,” even though no express declaration.

· Ct of Ap reasoning:  (relying on Brooks and Robinson case)

· Section 662 applies to assets bought with CP funds from third parties.

· Ownership is presumed to be as stated in the title. 

· Cal Fam Code 852 only applies to transmutations of assets already owned by H and W.

· No need to satisfy Cal Fam Code 852 express declaration on these facts: H bought policy from third party insurance company and named W as “owner.”

· Big Problem if “Third Party Transactions” Followed Evidence Code 662 and 

· Only H and W Agreements About Assets Already Owned Followed Cal Fam Code 852

· Rule after Valli: 

· If H and W acquire property with CP funds and agree that the property is to be one person’s (e.g. W’s) separate property, they are agreeing to transmute the property from CP to W’s SP. 
· To do so they must put the asset in W’s name and add the language “as her separate property” or “sole and separate property.” 

· Just putting in in her name “Brenda Jones” without any “separate property” language does not change the character of the property from CP to W’s SP.

Presumptions: General, Married Women’s, Joint Titles

Evidentiary Presumption-- Cal. Evidence Code: 

· No special presumptions in Cal re CP
· Presumption is 
· not evidence

· an assumption law requires once certain fact(s) proved

· Conclusive presumption: ct must find presumption despite contrary evidence

· Rebuttable presumption: ct may hold only until sufficient contrary evidence

· Standard of proof to rebut = clear and convincing
General Presumptions: 

· General Presumption 1: Property acquired during marriage = CP. (Cal. Fam. C. 760): 

· But, “California statutes do not embody any presumptions in favor of community property.” (Blumberg)

· So burden of proof falls on party who says property is CP because acquired during marriage.

· Party must show property was acquired during marriage. 

· Rebutting General Presumption 1: 

· Assume party (A) proves the asset was “acquired” during marriage = general presumption of CP.
· If party (B) wants to rebut, must show that the acquisition was acquired from SP source, such as:

· lucrative title” (gift, inheritance, bequest), or 

· acquired with party B’s SP funds (also could show asset was transmuted from CP to SP by agreement)

· Rebuttal proof: “Clear and certain proof” required to overcome general presumption of CP. 

· General Presumption 2: Property acquired with CP funds = CP.
· Burden of proof: Party B claims property is CP, must show property acquired with CP funds 

· If Ct finds CP funds used to acquire property = presumption CP.

· Rebuttal:  Evidence that the parties agreed to hold the property as other than CP

· E.g. Party A makes gift of CP to party B (spouse) as B’s SP.

Title Presumptions: 

· “Presumptions arising from the form of title are stronger than the general presumptions,” and may not be rebutted solely by tracing to funds of a different character.

· Title presumptions apply when title is understood to show an agreement of the parties (spouses) to hold as indicated in the title
· Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title.  

· Hence, rebuttal evidence must counter whatever inference arises from the particular form of title.

Title Presumption of CP:  the governing instrument must either specify that the property is held as community property or that the co-owners are husband & wife (spouses). 

· CP if: 

· Says CP, or 

· Identifies co-owners as spouses
· Rebuttal of CP Title Presumption:

· Yes, by sufficient evidence that parties (spouses) agreed to hold the property as other than CP. 
· No, cannot do by tracing to non-CP source of funds.

Title Presumptions: How Important is Title? 

· “Title is sometimes immaterial and sometimes presumptively controlling.” (Blumberg)

· “Controlling”: Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title.  

· E.g. If Party B buys asset with CP and has title state “A’s Sole and Separate Property” = asset is A’s SP. 

· “Immaterial”: Title in one spouse’s name does not defeat the presumption that property acquired during marriage is CP. 

· E.g. If Party A buys asset with CP and has title state “A’s SP,” = asset is still CP.

Married Women’s Presumption: 

· Applies to title taken before 1975

· Before 1975, husband had sole control and management of CP
· Before 1975, only the husband could determine the title of any asset purchased with CP funds.

· Therefore, the presumption was that she took any asset by written instrument on which her name appeared alone or with another person as her SP
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Married Women’s Presumption and Tenancy in Common: 

· Married Women’s Presumption (Cal. Fam. C. 803):

· When a married woman acquired property by a written instrument prior to Jan. 1, 1975, the presumption is that:

· a) If in her name, the property is her SP;

· b) If in her name and that of any other person, presumption that she takes her part as a tenant in common (SP);

· c) If acquired by H & W by an instrument in which they are described as H & W, presumption is CP, unless a different intention is expressed in the instrument. (Exception: T in C Dunn v. Mullan)
· Dunn v. Mullan still applies to
· Tenancy in common (TinC) taken before 1975.

· Title reads: “John Doe and Jane Smith Doe, husband and wife, as tenants in common.”

· Title presumption: 1/2 is CP, and 1/2 is W’s SP.

· H & W have equal shares in the CP 1/2.

· Therefore, H owns 1/4 as his CP share, and W owns 1/4 as her CP share plus 1/2 as SP.

Husband and Married Woman Joint Titles Before 1975: 

· Joint titles include:  CP, TinC, JT
· If title said:

· “John Smith and Jane Doe Smith as community property” or “as husband and wife”  = CP title presumption.

· “John Smith and Jane Doe Smith,” or “as tenants in common” = treat as a T in C and W holds her share as her SP; the remaining share = CP.

· Joint Tenancy taken before 1975: 

· Title reads: “Harry Smith and Wendy Doe Smith, as joint tenants” (or “in joint tenancy”).

· Title presumption at the time taken was: JT = JT.

· For purposes of death only, JT = JT [each spouse ½ SP interest, 100% to surviving spouse].

· [Problem at divorce: treat JT as JT or CP?]

· Legislation Effective 1/1/84:


· Title taken by spouses Harry and Wendy as JT = CP for purposes of divorce only [H owns ½ as his CP, and W owns ½ as her CP]

Application to Cases in 1028: 

· In 2018, applying the presumption to a divorcing couple:

· House #1 bought in 1970: title reads “Harry Smith and Wendy Doe Smith as T in C” = ½ as CP, ½ as W’s SP.  See Dunn v. Mullan.
· House  #1: So the divorce ct. will give ¼ of House #1 to Harry as his CP; ¼ to Wendy as her CP, and ½ to Wendy as her SP.
· House #2 bought in 1980: title reads “Harry Smith and Wendy Doe Smith as Joint Tenants” = CP.

· House #3 bought in 1981: title reads “Harry Smith and Wendy Doe Smith as Tenants in Common (T in C)” (taken after 1/1/75) = CP.

· House #2 and House #3 will be divided 50/50. 

Title Presumptions: Pre-Lucas; Post-Lucas and Retroactivity
Joint Tenancy Title Presumption: 

· Common practice 1: Married couples take title to property in Joint Tenancy (JT).

· Title Presumption: JT = JT

· Upon death of one spouse JT = 100% to survivor

· But what if divorce?

· JT = CP Presumption Upon Divorce
· Problem of Characterization
· Family court only has jurisdiction over CP, not JT  [A true JT = SP]

· Before 1970 “Fault” divorce meant court could award more than 50% of CP to  “innocent” spouse

· Solution:  JT = CP Presumption for purposes of divorce only!

· Common Practice 2: Spouse A contributes SP to property taken by A and B as JT or CP
· Problem: What happens to the SP?

· Possible solutions:
· Spouse A owns a proportionate share of the CP asset

· The SP is a gift to the community

· Spouse A is entitled to reimbursement of the SP contribution  

· A and B can make agreement for any of these. But what if no agreement?
Important Events Before Lucas: 

· 1965:

· Legislature passed Cal. Civ. Code sec. 5110 [this is not current law in the Cal. Fam. Code] :

· Single family residence (SFR) taken by H and W as JT = presumption of CP for the purpose of divorce only

· Does not apply at death
· 1970: 

· No-fault divorce = mandatory equal 50/50 division of CP at divorce.

Important Issue for Lucas Ct.: 

· QUESTIONS:
· How to rebut JT = CP presumption established by sec. 5110?

· What are rights of spouse who contributed SP funds to the purchase/improvement of the CP single-family residence?


Lucas Decision (1980): 

· CHARACTERIZATION OF PROPERTY:
· Single family residence held by H and W in JT or as CP = CP for purposes of divorce unless there is agreement to the contrary.

· Agreement can be: 

· Written (W), 

· Oral (O), 

· Express (E) or 

· Implied (I)

· Burden is on party seeking to rebut CP title presumption to show agreement.

· If agreement to preserve SP interest, apportion SP and CP interests 

· If agreement to reimburse SP with/out interest, enforce

· Otherwise, presumption of GIFT to the Community
· REIMBURSEMENT
· There is a presumption that the SP was a gift to the community. 

· SP contribution to CP will be reimbursed only if there is an agreement to reimburse. [whether reimbursement means with or without interest depends on agreement itself]

· Burden is on party asserting agreement to prove it and its terms

“Anti-Lucas” Law: 

· Cal. Civ. Code 4800.1/Cal. Fam. Code 2581  Effective 1/1/84

· CHARACTERIZATION
· All property acquired by married persons in Joint Form (JT, TinC, CP) = CP presumption for purposes of divorce only

· Presumption may be rebutted by:
· Clear statement in deed or other document that property is not CP OR

· Proof of a written agreement between parties that property is not CP
· Cal.Civ.C. 4800.2/Cal. Fam. Code 2640 EFFECTIVE 1/1/84

· REIMBURSEMENT 
· Spouse has an automatic right to reimbursement (without interest) of SP “contributions to the acquisition of the CP property”
· Unless Spouse made written waiver

Retroactive Application of “Anti-Lucas” Laws: 

· Did Legislature intend to apply 4800.1 and 4800.2 retroactively?

· YES - 4800.1 & 4800.2 applied to all proceedings commenced on or after 1/1/84 & to all proceedings not yet final on 1/1/84.

· BUT Cal. Supreme Court found some retroactive applications = deprived divorcing spouses of their constitutional rights

· Marriage of Buol (Cal. Sup. Ct. 1985): 

· Facts Found at Trial:

· Esther and Robert Buol married from 1943-1977 = long marriage. 

· H an alcoholic; went on disability in 1973.

· W worked and kept her earnings in a separate account with H’s consent; W supported family.

· 1963: W bought home, paid from her separate acct.; paid all mortgage, tax and maintenance payments out of her sep. acct. H contributed nothing

· $17,500 purchase price; $167,500 value at divorce.

· H testified that he considered her wages to be her SP; H always maintained house was her SP.

· House was held in JT.

· JT = CP presumption for divorce.

· Burden on W to rebut.

· Trial ct. found parties did have an enforceable oral agreement that earnings and house were W’s SP; awarded W house as her SP. 

· While H appealed the finding of oral agreement, 4800.1 and 4800.2 enacted.

· ISSUE: May the writing requirement in the statute be constitutionally applied to cases pending before its effective date?

· HELD:  NO

· Rules Differ under Lucas and 4800.1 and 4800.2: 

· Lucas (if prove oral agreement):

· JT = W’s SP
· W takes all of house + appreciation; $167,500

· Lucas (if no proved agreement):

· JT = CP
· W & H split all; $83,750 each
· 4800.1 and 4800.2:

· JT = CP 

· Because no written agreement, W gets $17,500 SP reimbursement

· H gets $75,000 CP
· W gets $75,000 CP (+ the $17,500 reimbursement)

· Rationale in Buol: 

· In Buol, the case was on appeal = not yet final.

· At time of trial, Esther had a vested property interest in the residence as her SP.  It vested at the time of agreement = transmutation into SP.

· Law had recognized right of parties to transmute CP into SP by oral agreement.

· Parties did have an oral agreement as to her earnings and the house.

· “Proof of an oral agreement was all that was required to protect Esther’s vested separate property interest.”

· Sec. 4800.1’s requirement of a written agreement “substantially impairs that interest.” 

· Does this impairment of W’s SP interest violate due process of law?

· YES

· Post-Buol Questions: 

· Hypo: Same facts, but proceedings began two months after 4800.1 and 4800.2 were enacted.  Is it ok to apply retroactively?

· NO b/c at the time property was acquired and owned, “oral agreement” was enough.

· Can she get H to sign a written agreement on the eve of divorce? Not likely.

· Concl:  Retroactive requirement of a written waiver would impair her vested right.

Applying 4800.1 After Buol: 

· “Transactions” = acquire in JT, or agreement as to character of property

· JT = CP Presumption for divorce only 

· Transactions prior to 1/1/84

· Rebut CP presumption by W, O, E, I agreement. 

· Transactions after 1/1/84

· Rebut by written agreement only
Retroactivity of 4800.2: 

· Marriage of Fabian (Cal. Sup. Ct. 1986)

· Facts:
· Married in 1972, divorced in 1979

· 1972 purchased motel, took title as CP.

· H used $275,000 of his SP to improve.

· Under law at time of divorce, what result?

· No agreement, so can’t rebut Lucas presumption of gift of SP to CP.

· While appeal pending, 4800.2 passed and H sought reimbursement

· Issue: Would retroactive application of 4800.2 impair W’s vested CP interest w/out due process = unconstitutional?

· Held: YES

· Rationale: W’s CP right to ½ of motel was vested at time of acquisition.  Retroactive application would impair W’s right w/out due process.  No opportunity at this stage to comply w/law.  No planning of affairs/finality.

· Rule post-Fabian: 

· 4800.2 cannot be applied when it would impair or destroy vested rights created by transactions occurring prior to 1/1/84

· Date of transaction = date of contribution of SP.

· Thus, 4800.2 can NEVER be applied retroactively

Family Code Section 2581, Effective Jan. 1, 1987: 

· Fam. Code sec. 2581 [formerly 4800.1]

· For purposes of division at divorce:

· (1) Property acquired during marriage 1/1/84 to 12/31/86 in JT is presumed = CP
· (2) Property acquired during marriage on or after 1/1/87 in any joint form is presumed = CP
· How can CP presumption be rebutted?
· A) a clear statement in deed or title. OR

· B) written agreement by the parties that property is SP.

· WHAT IF TITLE IS TAKEN AS CP OR T IN C FROM 1/1/84 TO 12/31/86?

· Presumption of CP for purposes of divorce only

· Can be rebutted by evidence of an agreement W, O, E, or I 
Family Code Section 2640 (formerly 4800.2): 

· Applies to SP contribution to CP property acquired during marriage on or after 1/1/84.

· (1) Right to reimbursement of SP to the extent can trace. [“The amount reimbursed shall be without interest or adjustment for change in monetary value….”]

· (2) Unless written waiver of such right

Retroactivity problems: analysis steps: 

(1) What did the title say at the time of acquisition? 

a. CP, JT, or TinC

(2) Did the parties have an agreement that the character of the property was something other than the title stated? 

a. If not( then CP presumption applies at divorce

b. If yes( #3

(3) Was the agreement valid and enforceable at the time it was made? 

a. If yes( was it written, oral, express, or implied? 

(4) At divorce, if CP presumption and writing requirement is applied retroactively, will it impair a vested right? 

a. If yes (because agreement was oral, express, or implied), then CP presumption/ writing requirement cannot be applied 

b. If no (because agreement was written), then Cal. Civ. C. 4800.1 (Cal. Fam Code 2581) can be applied. 

Retroactivity Problems: 

· Number 1: 

· Facts:

· In 1983 H & W buy a house, taking title as “joint tenants” (JT).   

· W uses $10,000 of her SP to pay the down payment.  H & W orally agree that W will own all (100%) of the house as her SP.  

· H (or W) files for divorce in 2009.
· Q: For the purpose of divorce, what is the character of the house?

· Rule: Cal. Civ. C. 4800.1 (now Cal. Fam. Code 2581) became effective 1/1/84. Can apply retroactively so long as doing so does not impair a vested right.
· If applied to this divorce, JT would = CP title presumption. 

· H or W could only rebut by evidence of a written agreement.

· Do they have a written agreement?

· NO, only an oral one.

· At the time they entered into the oral agreement, was it enforceable?

· YES
· Did the oral agreement give W a vested 100% SP share in the house?

· YES 

· If Cal. Civ. C. 4800.1/Cal.Fam.C. 2581 were applied retroactively in the 2009 divorce, would it impair W’s vested 100% SP right?

· YES
· Therefore, it would be unconstitutional for Cal. Civ. C. 4800.1/Cal.Fam.C. 2581 to apply retroactively to W.  The divorce ct. must permit W to try to rebut the presumption that JT = CP by introducing evidence of her oral agreement.

· Can Cal. Civ. C. 4800.2/Cal.Fam.C. 2640 apply retroactively, giving W a right to reimbursement of the $10,000 down payment?  

· NO
· Can only apply to SP contributions to CP made on or after 1/1/84.
· Concl.: If the divorce ct. finds that W has proven her oral agreement, the house held in JT = 100% W’s SP.  

· If W has not proven her oral agreement, house will be CP.  No reimbursement of $10,000 to W.

· Number 2: 

· Facts:

· In 1986 H & W buy a house, taking title as “joint tenants (JT).”   W uses her SP to pay the down payment of $10,000.  H & W orally agree that W will own all (100%) of the house as her SP.
· H (or W) files for divorce in 2009. 
· Q:  For the purpose of divorce, what is the character of the house?

· Rule: Cal. Civ. C. 4800.1 (now Cal. Fam. C. 2581) became effective 1/1/84.  

· If applied to this divorce, JT would = CP.  H or W could only rebut this title presumption by evidence of a written agreement.
· Do they have a written agreement?

· NO, only an oral one.

· At the time they entered into the oral agreement, was it enforceable? 

· NO.  (Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 was effective 1/1/84)

· Did the oral agreement give W a vested 100% SP share in the house?

· NO
· If Cal. Civ. C. 4800.1/Cal.Fam.C. 2581 were applied in the 2009 divorce, would it impair any vested SP right?

· NO
· The JT = CP title presumption took effect as of 1/1/84 and is not being applied retroactively.
· The divorce court will find JT = CP because W has no written agreement to rebut the presumption that JT = CP.

· Can Cal. Civ. C. 4800.2/Cal. Fam. C. 2640 apply giving W a right to reimbursement of the $10,000 down payment (unless W waives this right in writing)?  

· YES.  

· This is not retroactive, because 4800.2/2640  was in effect 1/1/84

· Concl.: Because W has no written agreement, the divorce court will find that house held in JT = CP. 

· W will get reimbursement of her $10,000 SP.   H and W split equally the remaining value of the property which is CP.
· Number 3: 

· Facts:

· H & W in 1984 buy a summer cottage, taking title as “H & W as CP” 

· Or “H and W as Tenants in Common,” or “John Smith and Jane Doe Smith”) – any joint title OTHER than “JT”). 

· W uses $10,000 of her SP to pay the down payment.  H & W orally agree that W will own all (100%) of the house as her SP. 

· H (or W) files for divorce in 2009. 
· Q: For the purpose of divorce, what is the character of the cottage?

· Rule: Cal. Civ. Code 4800.1 (now Cal. Fam. Code 2581) became effective 1/1/84, as to JT titles; 1/1/87 as to all other kinds of joint titles held by husband & wife.  

· Can apply retroactively so long as doing so does not impair a vested right.
· Applied to this divorce, H & W as CP etc. = CP
· H or W could only rebut this title presumption by evidence of a written agreement.
· Do they have a written agreement?

· NO, only an oral one.

· At the time they entered into the oral agreement, was it enforceable?

· YES. The 1/1/84 version of 4800.1 only applies to JT title.  So, from 1/1/84 to 12/31/86 JT = CP could only be rebutted by a written agreement.  All other joint titles held by H & W could still be rebutted by an O, E or I agreement.

· Did the oral agreement give W a vested 100% SP share in the property?

· YES
· If Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 were applied retroactively in the 2009 divorce, would it impair W’s vested SP right? 

· YES
· Therefore, it would be unconstitutional for Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 to apply retroactively to W. 

·  The divorce ct. must permit W to try to rebut the presumption that the property = CP by introducing evidence of her oral agreement.

· Can Cal. Civ. C. 4800.2/Cal.Fam.C. 2640 apply (not retroactively), giving W a right to reimbursement of the $10,000 down payment (unless W waives this right in writing)?

· YES, it was effective 1/1/84.

· Concl.: If ct. finds that W has proven the oral agreement, the prop. is 100% W’s SP.  Otherwise = CP. 

· Under Cal.Fam.C. 2640, the $10,000 reimbursement is taken from the CP and paid to W as her SP.  H & W equally split the remaining value of the prop. which is CP.

· Number 4: 

· Facts:

· H & W buy an apt. building in 1989, taking title “joint tenants (JT)” or “H and W as CP” or “H and W as T in C” etc.   

· W uses $10,000 of her SP to pay the down payment. 

· H & W orally agree that W will own all (100%) of the apartment house as her SP.  

· H & W file for divorce in 2009.  
· Q: For the purpose of divorce, what is the character of the apartment building? 
· Rule: Cal. Civ. Code 4800.1 (now Cal. Fam. Code 2581) became effective:

· 1/1/84 as to “JT” titles

· 1/1/87 as to all other kinds of joint titles held by husband and wife. 

· If applied to this divorce,  the property title would = CP.   H or W could only rebut this title presumption by evidence of a written agreement.

· Do they have a written agreement?

· NO, only an oral one

· At the time they entered into the oral agreement, was it enforceable?

· NO (the revised version of Cal. Civ. C. 4800.1 was effective 1/1/87)

· Did the oral agreement give W vested 100% SP share in the apartment building?

· NO
· If Cal. Civ. C. 4800.1/Cal.Fam.C. 2581 were applied (not retroactively b/c title taken in 1989 after 1/1/87) in the 2009 divorce, would impair any vested SP right?

· NO
· Therefore, it would be constitutional for Cal. Civ. C. 4800.1/Cal. Fam.C. 2581 to apply to W.   The divorce ct. must find the property = CP b/c W has no written agreement to rebut the presumption.

· Can Cal. Civ. C. 4800.2/Cal. Fam.C. 2640 apply (not retroactively, because it was in effect 1/1/87), giving W a right to reimbursement of the $10,000 down payment (unless W waives this right in writing)? 

· YES  

· Concl.: Because W has no written agreement, apartment building held in JT or any other form of joint holding by a husband and wife = CP.

· W gets reimbursement of her $10,000 SP.   

· H & W split equally the remaining value of the property which is CP.

· Number 5: 

· Facts: 

· H & W in 1980 buy a house, taking title as “H & W as JT” 

· Or “CP, H and W as Tenants in Common,” or “John Smith and Jane Doe Smith” or “John Smith and Jane Doe as Husband & Wife”) – any joint title

· W uses $10,000 of her SP to pay the down payment.  H & W orally agree that W will own all (100%) of the house as her SP. 

· H (or W) files for divorce in 2009
· Q: For the purpose of divorce, what is the character of the house? 
· Rule: Cal. Civ. Code 4800.1 (now Cal. Fam. Code 2581) became effective:

· 1/1/84 as to “JT” titles

· 1/1/87 as to all other kinds of joint titles held by husband and wife. 

· Can apply retroactively so long as doing so does not impair a vested right.
· Applied to this divorce, H & W as JT (CP etc.)  = CP
· H or W could only rebut this title presumption by evidence of a written agreement.
· Do they have a written agreement?

· NO, only an oral one.

· At the time they entered into the oral agreement, was it enforceable?

· YES
· Under existing law as stated in Lucas (1980),  any title presumption could be rebutted by a W, O, E or I agreement 

· Therefore, it would be unconstitutional for Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 to apply retroactively to W. 

·  The divorce ct. must permit W to try to rebut the presumption that the property = CP by introducing evidence of her oral agreement.

· Can Cal. Civ. C. 4800.2/Cal.Fam.C. 2640 apply (retroactively), giving W a right to reimbursement of the $10,000 down payment (unless W waives this right in writing)?

· NO
· The rule in 1980 as stated in Lucas was “presumption of gift.” 

· Concl.: If ct. finds that W has proven the oral agreement, the prop. is 100% W’s SP. 

· If ct. finds that W has not proven the oral agreement, the property = CP. The W’s $10,000 SP contribution is treated as a gift to the community.   H & W equally split the value of the property which is 100% CP.

Transmutation Rules and Anti-Lucas Title Presumptions: What Happens When they Overlap?

· TRANSMUTATION RULES: Cal.Fam.Code 852
· Pre-1985, transmutation can be written, oral, express or implied

· Effective 1/1/85, transmutation must be written

· UNTITLED PROPERTY: Cal. Fam. Code 852 GOVERNS
· Before 1/1/85, agreement to transmute may be W, O, E or I

· As of 1/1/85, agreement to transmute must be in writing, by express declaration
· TITLED PROPERTY CAL. FAM. CODE 852
· Before 1/1/85, Titled Property can be transmuted by agreement, W, O, E or I

· [Exception: CP to JT, SP to JT always had to be in writing]

· THE BILLION DOLLAR Q AND A
· Q: WHAT ABOUT JOINTLY TITLED PROPERTY FROM 1984 TO 1987?
· A: Cal. Civ. C. 4800.1/Cal. Fam. C. 2581 CONTROLS
· JOINT TITLES: JOINT TENANCY(JT)

· Even though Cal.Fam.Code 852 requirement for transmutation to be in writing does not take effect until 1/1/85 in other contexts
· As of 1/1/84, JT = CP presumption for purposes of divorce only.  To rebut CP presumption, proof of transmutation [or other agreement that character of property is something other than CP] must be in writing. 
· ALL OTHER JOINT TITLES: TinC, TbyE, CP
· Until 1/1/87 [from 1/1/84-12/31/86]: These titles are presumed to be CP for purposes of divorce. 
· To rebut CP presumption, proof of transmutation [or other agreement that character of property is something other than CP] may be W, O, E or I.
· ALL JOINT TITLES 1/1/87+
· NO PROBLEM BECAUSE:
· Cal. Fam. Code 852 requires a writing to transmute AND
· Cal. Fam. Code 2581 requires a writing to rebut the presumption that joint title = CP for purposes of divorce only.  
4800.1/2581: 1987-- all joint titles; 1984: Joint tenancy; 4800.2/2640: 1984

Joint Tenancies at Death, CP with Right of Survivorship

 Estate of Levine (Cal. App. 1981): 
· Facts: 
· H & W married 1974; both widowed, had grown children.

· Bought house, took title as JT.

· H died in 1977.  His will said house was CP and gave 1/2 to his 2 kids.

· W said she never had any discussion or agreement with H that 1/2 of the house would be willed away from her.

· W had held a house in JT with her first H; knew JT means survivor gets all.

· Issue:  Is the house CP or JT?

· Held:  JT

· Rationale:
· Rule:  For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed.  [Here title says “JT”]

· The burden is on the party seeking to rebut the presumption. 

·  Rebuttal = showing that the character of the property was changed or affected by an agreement or common understanding between the spouses.

· Written or 

· Oral or 

· Implied by the conduct of the parties 

· “The presumption may not be overcome by testimony about the hidden intention of one spouse, undisclosed to the other spouse at the time of the conveyance.”

· Intention must be disclosed by one spouse to the other at the time of the conveyance.

· Apply here: 

· Did H communicate his intention to W?  

· NO

· Did they have an agreement or understanding that the property would be something other than JT? 

· NO

· H’s heir can only show H’s intention; they have not met their burden.

· Conclusion: Presumption stands; house is JT; W takes all.

Estate of Blair (Cal. App. 1998): 

· Facts:
· H & W married in 1963.

· In 1972 they bought house, took title as JT.

· In June 1985 separated; W petitioned for legal separation, listed house as CP.

· H testified in 1985 deposition that he believed house was CP.

· W made new will, left entire estate to sister; W died before trial.

· H sold property to 3rd party.

· W’s heir sued for ½ interest in property sale proceeds.

· H testified no agreement with W that house be other than JT.

· Trial ct. found house transmuted from JT to CP, but didn’t find when.

· Ct ordered H to pay 1/2 sale proceeds to W’s estate; H appeals.

· ISSUE: Is house JT or CP?

· HELD:  JT

· Trial ct. erred when found transmutation, but did not say when or why.

· Before 1/1/85 title presumption could be rebutted by evidence of agreement, written or oral, or inferred from the conduct of the parties.

· After 1/1/85, only by agreement “made in writing by an express declaration.”

· Reverse and remand to find when agreement made and then burden on W’s heir to show evidence
· RULE:
· If community terminated by death:

· If property = JT, H survivor gets all.

· If property = CP, W can will her ½ away.

· If community terminated by divorce, JT would have been treated as CP (under Cal. Civ. Code 4800.1 presumption which takes effect 1/1/84).

· But, “divorce is a personal action which does not survive the death of a party.”

· Conclusion: 
· Family court could not now grant H & W a divorce.
· Probate court can determine the character of the property at death. 
Marriage of Hilke (Cal. 1992): 

· FACTS:
· W died after  entry of judgment dissolving the marriage; court retained jurisdiction over property division.

· Trial ct. found marital residence held in JT = CP (ie. H gets his 1/2 CP; W’s heirs get her 1/2 CP).

· Ct. of App. reversed, finding true JT (ie. H gets 100% as survivor).

·  Appeal to Cal. Supreme Court.

· ISSUE: Did trial ct. err in finding marital residence to be CP?

· HELD:  NO

· RATIONALE:
· (1) Trial ct. correctly applied 4800.1 presumption retroactively

· Rule:  JT does not give a vested interest in survivorship.

· H interest was contingent on his surviving his W.

· Thus, family ct finding JT = CP did not impair any vested right of H

· (2) At trial, H was unable to rebut 4800.1 presumption of CP

· No written agreement showing that the property is SP [true JT] not CP. 

· CONCLUSION: Property is CP

Community Property with Right of Survivorship

· Cal. Fam. Code Sec. 760 (Effective July 1, 2001)

· If title reads “CP with right of survivorship” then 100% passes to surviving spouse.

· During period when both spouses are alive, can terminate the right of survivorship by the same procedures by which a JT can be severed.

· For purposes of divorce, still = CP.
· Tax advantage: If JT (right of survivorship), only decedent’s 1/2 of property gets a new value basis (for purposes of capital gains tax) as of the date of death.

· If CP with right of survivorship, both decedent’s 1/2 and  survivor’s 1/2 get the same new value basis (for purposes of capital gains tax) as of the date of death
Remember this: 

· CP and CP with right of survivorship operate the same way =  the entire asset is valued as of the date of the decedent’s death.  

·  If the title says only “CP” each spouse retains the right to will away one-half to someone other than the surviving spouse.

· If the title says “CP with right of survivorship” neither spouse has the right to will away one-half to someone other than the surviving spouse.   
CP/SP Apportionment
Apportion or Reimburse? CP Contributions to SP Assets and More

CP Payments on Loan/ Mortgage for SP Asset: 

· LOOK FOR THIS FACT PATTERN:    

· Spouse A acquires SP asset before marriage, takes title as A’s SP.
· Spouse A makes down payment with SP, but enters into loan secured by mortgage/deed of trust to pay balance.

· During marriage CP is used to make payments on Spouse A’s SP asset; mortgage paid off in part or entirely. 

· A’s SP asset has increased in value.

· Q:  Upon divorce, is there a CP interest in the property? 

QUESTIONS ON FACT PATTERN #1:: 

· WHAT IS THE CHARACTER OF THE PROPERTY?

· SP ? 

· CP ?

· SP/CP PROPORTIONATE?

· DOES THE COMMUNITY HAVE AN INTEREST IN THE EQUITY OR INCREASE IN VALUE OF THE SP ASSET? OR
· DOES THE COMMUNITY HAVE A RIGHT TO REIMBURSEMENT FOR ITS CONTRIBUTIONS TO THE SP ASSET?

CA Law: Where Both CP and SP contribute to an [Untitled] Asset: 

· California courts apportion character of an asset according to the relative contribution of SP and CP “estates.”  Vieux v. Vieux (1926)

· Example:  Installment payments on a purchase costing $100:  initial payment of $10 SP, and nine (9) additional payments of $10 each from CP.   Character of asset is:  1/10 SP; 9/10 CP.

· Character of asset is NOT determined by character of initial contributions. 

CP and SP Proportionality Rule: 

· Marriage of Moore (1980): 

· APPLIES  TO:

· CP used to pay off the purchase-money debt of SP titled property acquired before marriage

· Untitled asset acquired during marriage with both SP and CP funds

· SP titled asset acquired during marriage with both SP and CP funds

· Jointly titled property where there is legally adequate proof of spouses’ agreement to preserve proportional interests
· Interest and Property Taxes do not count: 

· Q: What about CP payment of interest and property taxes?  

· Rule: No right to apportionment or to reimbursement of those payments.

· Rationale: “The rule developed through [case law] gives to the community a pro tanto CP interest in such property in the ratio that the payments on the purchase price with CP funds bear to the payments made with SP funds.” Marriage of Moore (1980)
HYPO #1: CP USED TO PAY MORTGAGE ON ONE SPOUSE’S SP

· Facts: 
· Spouse A buys house before marriage in 2005. 

· Sale price is $60,000.  

· A pays $10,000 down; takes out mortgage for balance =  $50,000 + interest.  

· Title is in A’s name only.  

· Mortgage is in A’s name only.  

· House is A’s SP. Mortgage is A’s separate debt.
· A marries Spouse B in 2006.  

· A and B earn wages and deposit them in bank account [=CP].  

· A or B writes checks each month from account to pay $1200 owing on mortgage [including interest].  

· A or B also uses checks from account to pay property taxes [$1000 per year].

· A (or B) files for divorce in 2017.  

· Mortgage has been paid off.  

· Title is still in A’s name only. 

· Market value of house at divorce is $300,000

· At Divorce:
· Rule: COMMUNITY HAS RIGHT TO PROPORTIONATE SHARE OF PROPERTY

· Q: HOW TO CALCULATE? 

· Community Apportionment Analysis
· What is character of the house?  A’s SP/CP
· Does the community have any interest? Yes
· 1/6 = A’s SP
· 5/6 = CP
· [This is based upon the value of the house at the time of purchase = purchase price.]
· $10K = A’s SP = 1/6 of house value

· $50K = CP = 5/6 of house value

· House is worth $300,000 at time of divorce.
· 1/6 of $300,000 = $50,000 [A’s SP]

· 5/6 of $300,000 = $250,000 [CP]

· A and B each have 1/2 (50%) interest in the CP.

· Result at divorce: 

· A gets $125,000 CP, plus his $50,000 SP.
· B gets $125,000 CP.
· Why no right to reimbursement? 

· Why doesn’t A just get his $10,000 SP down payment back under 4800.2/Cal. Fam. C. 2640?
· Because the property itself is his SP [title is in his name only and original character of property is his SP]; this is NOT a fact pattern where SP is contributed to CP. 

· “Section 2640 has no application…when community property is used to pay off the purchase price of separately titled property purchased by one spouse before marriage.”

HYPO #2: Change of Title to JT

· SP TITLE CHANGED TO JT: CP USED TO PAY MORTGAGE
· Same facts as before except that: 

· In 2006, after they are married, A changes title to “A and B as joint tenants.”   

· Different result?  

· Yes
· Character of Property
· What is the character of the property? Cal. Fam. Code. 2581 applies:

· JT = CP for purposes of divorce.

· JT = JT for purposes of death.

· Result: Here, since parties are divorcing = CP
· Reimbursement of SP

· Right to reimbursement of A’s SP?


· Yes. 

· Cal. Fam. Code. 2640 applies because SP contributed after 1/1/84.

· Q: What about CP payment of interest and property taxes?  
· No reimbursement and no apportionment [asset is CP]
· Application
· Court finds:

· House is worth $300,000 at divorce.

· A gets reimbursement of $10,000 SP. 

· $300,000 - $10,000 SP = $290,000 CP.

· A and B each get $145,000 CP.

HYPO #3: Change of Title Before 1984

· WHAT IF A CHANGED TITLE  FROM A’s SP  TO JT (JOINT TENANTS) BEFORE 1984?  
· Same result [JT = CP] because Cal. Fam. Code 2581 is retroactive.  

· But no reimbursement of the $10,000 A’s SP because Cal. Fam. Code 2640 only applies to SP contributions made 1/1/84 or thereafter. It is NOT retroactive.

HYPO #4: CP FUNDS USED TO IMPROVE SP

· Facts:  Spouse A used CP to improve his SP?  

· E.g. add a porch, replace the windows, renovate the bathrooms.

· This improvement increased value of his SP.

· Q:Right to apportionment CP/SP?
· NO. 
· Q: Community right to reimbursement? 
· Yes, reimbursement of amount spent, NOT increase in value of SP asset. 

· Does it matter whether B agreed to the use of the CP funds to improve A’S SP? 
· No.  There is no presumption of gift from the community even if both spouses consent.

· Rationale: Before 1975 Husband had sole management power: Equal management power of CP =  “place each spouse in the same position as the husband was before 1975.” Marriage of Frick (1986)

· However, A and B can agree to waive CP right of reimbursement.


HYPO #5: TRACING THROUGH LATER TRANSACTIONS

· REIMBURSEMENT OF SP CONTRIBUTION TO CP – TRACED THROUGH REFINANCING OR SALE AND FUTURE PURCHASE

· In 2000 Spouse A makes SP contribution to purchase of CP House One.  

· House later refinanced and equity loan used to purchase CP House Two 

· [Or House One sold and proceeds “rolled over” into purchase of CP House Two].

· At divorce in 2017, is Spouse A entitled under Cal.Fam. Code 2640 (4800.2) to reimbursement for SP contribution?

· YES p. 230 n.9 Marriage of Walrath (1998)

HYPO #6: A’s SP Contribution to B’s SP Asset

· Cal. Fam. Code 2640 (c ) Effective 1/1/2005:

· If Spouse A makes an SP contribution to acquisition of property by Spouse B during marriage, Spouse A has a right to reimbursement without interest

· Unless:

· Written waiver of right to reimbursement OR

· Agreement of Transmutation

Commingled Bank Accounts:
Disputed Asset Purchased From Commingled Account: 

· Fact pattern: 

· At divorce or death: 

· The character of the asset in dispute

· The asset was acquired during marriage 

· The funds used were from the commingled account 
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General Presumption: 

· General Presumption because acquired during marriage = CP

· Burden of proof lies with party seeking to rebut presumption 

· Rebut by tracing to SP source 

Commingling Presumption

· If funds from commingled account were used to acquire disputer asset: 

· Rebuttable presumption that funds used were CP

· Asset = CP 

· Burden of proof lies with party seeking to rebut presumption that CP funds were used 

Rebutting Commingling Presumption:

· Rebut by showing SP funds were actually used: 

· (1) only SP funds available [CP funds exhausted] or

· (2) SP funds and CP funds available but purchaser intended to use SP [Contemporaneous records]

CP Exhaustion Method: 

· How to prove CP funds exhausted: Family Expense Presumptions: 

· Available family (CP) funds are presumed to have been used to pay family expenses

· SP funds are presumed to have been used to meet family expense only when CP funds are exhausted

· See v. See (Cal. 1966): 

· Facts: Married 1941; separated 1962

· During marriage husband Laurence employed by family corp., See’s Candies

· Had two bank accounts: both commingled

· Used funds from both to pay family expenses

· Used funds from both to buy assets he placed in his name alone

· At divorce sought to rebut CP presumption

· Account 13 – See Corp.
· Annual salary $60K CP
 

· Transfers from Security Acct (SP, CP) 

· Security Bank Account 


· Income from SP

· Some earnings $15K CP

· Issue (1) [can use total recapitulation?]:  Can assets purchased from a commingled account be declared SP if the total community expenses were greater than total community income over the entire course of the marriage?

· Mr. See argues court should use the “Total recapitulation method:” 

· Total CP earnings over 21 years = $1 million and the family living expenditures were greater than $1 million. 

· Thus overall CP was exhausted and he could have used his SP to purchase the disputed assets. 

· Held:  No.  

· Rationale:  To rebut general presumption of CP [because acquired during marriage] and

· Specific presumption of CP if acquired from commingled funds 

· Mr. See must show actually used SP, not that he “could have done so.”

· Conclusion: Ct rejects “total recapitulation” claim.
· Issue (2) [right to reimbursement?]: IF SP FUNDS ARE USED TO PAY FAMILY EXPENSES, IS THERE A RIGHT TO REIMBURSEMENT? 

· Held: (2) NO.   

· No right to reimburse SP for payment of family expenses, in the absence of agreement to reimburse.

· There is a presumption of SP gift to the community.
· Rationale:

· H and W assume mutual obligations of support upon marriage.

· Obligations are not conditioned upon existence of CP.

· The duty to support requires the use of parties’ SP when there is no CP.

· Conclusion: No right to reimburse SP for payment of family expenses, in the absence of agreement to reimburse.

Proving SP Actually Used: 

· Community Funds Exhaustion Method
· Show that community expenses exceeded community income at the time of acquisition.
· [H’s] accountant can testify “that at the time the [alleged] separate property was purchased, there were no community funds available.” 

· What if H  “fails to keep adequate records”?

· “The presumption controls” that asset=CP. 
· Burden of Record-keeping: 

· RULE AFTER SEE :
· PERSON WHO COMMINGLES ASSUMES BURDEN OF RECORD-KEEPING TO REBUT PRESUMPTION THAT ALL ASSETS BOUGHT USING FUNDS FROM COMMINGLED ACCOUNTS = CP  

· EXCEPTION -- WHERE NO RECORDS THROUGH NO FAULT OF THE MANAGER.   

· [EG. Fire, flood, earthquake, zombies.]

· MANAGER CAN TRY TO SHOW ROUGH APPROXIMATIONS AT THE TIME OF ACQUISITION.
· Proving SP funds available and intent to use: Marriage of Mix (1975)

· OUTLIER CASE… this is evidence of SP funds available plus intent to use:  S.Ct. upheld trial ct finding that disputed assets were W’s SP.
· Facts: 

· married in 1958, separated 1968

· 1 child

· at time of marriage, Esther atty and Richard musician

· at time of separation, Esther 40% partner in firm, earning $25k

· Richard regularly employed as musician, earned $1-3K annually

· at time of marriage Esther owned “considerable” SP

· Richard’s SP bank acct became joint checking acct

· H and W deposited all earnings + income from W’s SP

· 1963  Esther opened separate acct and deposited most of her law firm income and SP income

· trial ct awarded Esther her law practice, equity in home found almost all real or personal prop = Esther’s SP

· Issue: Did trial ct err in finding Esther rebutted presumption of CP as to that property?

· Held: No

· Rationale: 

· Mere commingling of SP with CP does not destroy SP character if the amount thereof can be ascertained.

· Can SP funds be traced?

· Esther had management and control of her CP earnings and her SP earnings

· Presumption under Cal. Civ. Code. 5110 that any asset acquire by a married woman is SP does not apply because she (not her husband) had management and control

· **Controlling presumption is the one that property acquired during marriage is CP

· Can rebut by (1) direct tracing to SP funds OR (2) tracing to co-mingled account but showing only SP funds available because of family expenses/exhaustion 

· ***Here Esther “made no attempt to trace the source of the property by resorting to the `family expense method’.”

· She didn’t keep adequate records to show no CP available.

· BUT she argues she can satisfy (1) direct tracing.  How?

· Using method from Hicks case:

· Show that for each year there was an excess of separate property receipts over separate property expenditures, leaving a balance of SP funds

· [But Richard says that just shows that SP funds were available for the purchase of the assets, not that they were actually used to purchase those assets]

· Ct agrees “that the schedule by itself is wholly inadequate to meet the [Hicks] test…”

· BUT

· Esther says it was her intent to make each purchase of asset using SP funds. She testified at trial to that effect.

· Trial court evidently believed Esther: 

· “There is substantial evidence to support the trial ct’s finding so judgment can be upheld on the basis of an adequate tracing” to Esther’s SP funds.

· Why believe Esther Mix?  She was a well-known attorney and magistrate with anexcellent reputation for truthfulness.

· Conclusion:  Trial ct had substantial evidence that SP was actually used to buy the assets
· Failure to prove SP actually used: 

· Marriage of Frick (Cal. App. 1986): 

· Facts: 

· H owned Hotel as SP; during marriage made payments on hotel mortgage from commingled account. 

· H received SP funds from tenant of his (another) SP rental property and deposited them in commingled account.

· H intended to use those funds to make mortgage payments on Hotel. 

· Trial ct found mortgage payments made from commingled account were presumed = CP.

· Issue: Did H meet his burden to trace mortgage payments to his SP?
· Held: No

· Rationale: 

· To rebut presumption, H must show:

· (1) SP available at time mortgage payments made, and

· (2) intention to use SP specifically for that purpose.

· Regarding (2) H testified to his intent to use SP.  However, 

· (1) Here showed only that each month received SP rental income sufficient to pay mortgage.  No evidence to show that SP funds were available at the time mortgage payment made.

· No records kept = CP presumption stands: 
· Estate of Murphy (cal. 1975): 

· Facts: 

· Both H and W deceased;  trial court found disputed assets (Property A and B) presumed to be CP.   Murphy’s Heirs argued assets were H’s S, because:

· Property A) was purchased at least in part from proceeds of sale of stock (Murphy’s SP);

· Property B) was purchased when both SP and CP available.

· Issue: Did Murphy’s heirs meet their burden to rebut CP presumption?
· Held: No

· Rationale: 

· Property acquired during marriage is presumed = CP

· Property purchased with commingled funds is presumed = CP

· Prop A bought with some SP funds but some CP also could have been used.
· Prop B could have been bought with SP but no evidence that it actually was.
· Both spouses deceased so no evidence of intent. Throughout marriage SP and CP funds commingled.

· H chose not to  keep records; his heirs “are bound by his inaction”

Jointly Held Bank Accounts: At divorce and death

Anti-Lucas Laws do not apply to joint accounts: 
· Cal Fam Code 2581 AND 2640 DO NOT APPLY TO JOINT BANK ACCOUNTS HELD BY SPOUSES.

· No CP Title Presumption under 2581.

· No right to reimbursement under 2640 of SP funds previously deposited in account and spent.

Joint Bank Accounts at divorce: 

· CP Presumption applies to funds held in joint account by married persons (whether or not deposit agreement indicates they are married):

· Rebuttable by:

· (a) separate written agreement that funds claimed to be SP are SP or

· (b) tracing funds in the joint account claimed to be SP to SP source. 
Joint Bank Accounts at Death: 

· Cal Probate Code 5305:  CP Presumption applies to funds held in joint account by married persons (whether or not deposit agreement indicates they are married):

· Rebuttable by: 

· (a) separate written agreement that funds claimed to be SP are SP, or 

· (b) tracing funds claimed to be SP to SP source.

· Cal Probate Code 5302(a): Sums remaining on deposit in a joint account at the death of one party belong to the surviving party unless there is clear and convincing evidence of a different intent.

· Application:  If account is titled “Community Property” or “Tenants in Common” there is no right of survivorship but the account passes according to CP rules.

CP Contribution to SP Businesses:
Problem / Fact Pattern:
· Spouse A owns SP business [e.g. bakery] or income-producing SP asset [e.g. stock portfolio]

· During marriage, Spouse A works (labor = CP) in SP business, or manages (labor = CP)  SP asset
· During marriage SP asset increases in value or produces income/profit
Why is this a problem? 

· George v. Ransom rule:  Income from SP is SP
· BUT

· When Community Contributes Labor to SP asset
· Community is Entitled to Community Income [not CP property interest in SP asset] 

· Q: How to calculate “Community Income” ?

· A: Two Formulas: Pereira or Van Camp
Pereira Formula:

· Pereira: Use when management by the spouse was the primary cause of the growth or productivity of the initially separate business.
· Formula:

· Calculate “a fair rate of return” (i.e. interest rate) and call that SP Income.
· The Total Income  -  SP Income  =  Community Income
· The “fair rate of return” is what the SP spouse is entitled to keep as SP.
· *Do not subtract Family Expenses.
Van Camp Formula: 

· Van Camp: Use when the character of the separate business is largely responsible for the growth or productivity
· Formula:

· Assign a “reasonable value” to services performed by H and call that Community Income.
· DO subtract the amount of Family Expenses paid from the SP Business Total Income.
· Community Income -  Family Expenses = Net Community Income
· Business Total Income – Net Community Income = SP Income
Who wants which formula? 

· Pereira formula will usually benefit the community more because it gives the SP spouse only a fair return.  Ex. 7%.  The community gets the rest.

· So, if you’re the non-SP owner spouse, you probably want the court to apply Pereira.
· Van Camp formula will give the community a ‘standard salary’ value for owner spouse’s labor, but the rest is owner spouse’s SP.

· If you’re the SP owner spouse, you probably want Van Camp applied.
Beam v. Bank of America: 

· Facts:

· H and W married 1/31/39; divorced in 1968 = 29 yrs of marriage

· prior to marriage and during early years H inherited $1.6 million [=SP] 
· except for “brief and insignificant intervals in early 1940’s” was not employed at all during marriage
· “devoted his time to handling the separate estate and engaging in private ventures with his own capital”
· “Mr Beam was not particularly successful in these efforts”

· At divorce estate was worth only $1,800,507.33

· Only income of parties during marriage was H’s SP

· 29 years W was a housewife and mother (4 kids)

· At divorce, trial court found no CP except $38,000 promissory note which ct assigned to W w/ H’s stipulation

· W was awarded $1,500/mo alimony and $250/mo each for 2 minor kids;   W appeals

· Issues: 

· (1) Did trial ct fail adequately to compensate the community for income attributable to H’s skill, efforts and labor in handling his SP during marriage?

· (2) Did trial ct err in suggesting that community living expenses, paid from H’s separate estate, be charged against CP to determine balance of CP funds?

· Held:

· (1) No.  Trial ct affirmed.

· (2) No.  Trial ct affirmed
· Rationale:


· Under Fam Code sec. 770 [old Civ Code 5108] generally the profits accruing from a husband’s SP are also SP

· BUT “the community should receive a fair share of the profits which derive from the husband’s devotion of more than minimal time and effort to the handling of his separate property…

· “the apportionment of profits is required not only when the husband conducts a commercial enterprise but also when he invests separate funds in real estate or securities…

· Here “without question, Mr. Beam’s efforts in managing his SP throughout the marriage were more than minimal… and thus trial court was compelled to determine what proportion of the total profits should properly be apportioned as community income

· [Again Ct is not saying that Community “owns” the business, the securities or real estate, but that the community is entitled to a proportion of the profits as “community income” based on the idea that the management = spouse’s labor]
· Trial court applied Pereira, but even assuming Van Camp applies, still no CP 
Formulas Applied to Facts in Beam: 

· Apply Pereira:

· 1.8 million SP at divorce

· 1.6 mil. principal brought in = orig. SP
·    0.2 million = Actual Return

· But, H is entitled to a “Fair Return” on his SP.  

· What is a Fair Return here?

· Court says assume 1.6 million (initial SP brought in) at 7% should yield:

· 4.2 million total SP at divorce

· 1.6 million (original investment)
·   2.6 million = Fair Return
· Since H’s “Actual Return” was less than the projected “Fair Return” = NO Community Income
· For there to be any Community Income, the Actual Return (profit) must exceed the Fair Return.

· Apply Van Camp: 

· Reasonable value of H’s services is $17K/year 29 yrs x 17K = $357,000 Community Income
· DO subtract Family Expenses, which amounted to $24,000/year

· 29 yrs x 24K = $696,000 Family Expenses

· $696,000 Family Expenses exceeds

· $357,000 Community Income 

· = 0 Net Community Income 

Change Facts in Beam and apply Pereira: 

· What if H had earned 3.6 million on his original investment?

· Using Pereira formula:

·    3.6 million

· - 2.6 million (Fair Return SP)
·    1.0 million Excess Community Income
·  (W gets ½ = $500K, H gets ½ = $500K)  

· DO NOT subtract Community Expenses
Change Beam Facts and apply Van Camp: 

· What if the reasonable value of H’s services had been $30,000 annually?

· Apply Van Camp Formula: 

· $30,000 annual Community Income

· - $24,000 annual Family Expenses 
·     $6,000 annual Net Community Income  

Compare how two different approaches yield different results in: 

· Gilmore v. Gilmore (Cal Sup Ct 1955)

· Facts:  

· At time of marriage H owned three auto dealerships.  During marriage H received salaries from the dealerships.

· Trial ct found (1) salaries were sufficient to compensate H and community for value of H’s services; (2) all of salaries were expended for family expenses.  Therefore, no CP left.

· Issue:  Did trial ct err in deciding to use Van Camp formula?  (W argues should have used Pereira)

· Held: 
No.  Correct to use Van Camp.
· Rationale: 

· Def H’s corporations were staffed by well trained personnel who were capable of carrying on the business themselves.

· Def worked short hours and took many vacations
· During period involved there was tremendous increase in value of all auto franchises.

· Conclusion:  the increase in value derived from the nature of the business, not from H’s efforts on behalf of the community

· Pereira if applied would “allocate to the community a large part of the increase in defendant’s net worth during the marriage.”  But Pereira is to be applied only “in the absence of circumstances showing a different result.”

· Here trial ct found salary was adequate compensation to community for H’s efforts.

· Tassi v. Tassi (Cal App 1958) [full case not in book, cited in Beam]
· Facts:


· At time of marriage, H owned wholesale meat business, book value about $14,500

· H set up trust funds and bought stock with income from the meat business

· Trial ct found meat company was H’s SP, and allocated earnings and profits from business 27% to the CP of decedent H and plaintiff W and 73% to the SP of decedent H (so to H’s heirs)

· Issue: 

· (1) Did trial ct err in 27/73 percent allocation of CP/SP?


· (2) Did trial ct err in deducting family expenses from the CP?

· Held:
(1)No.  (2) No.

· Rationale:

· (1) Not error to find 27/73 percent allocation.
· Decedent H devoted full-time to the management of the business.

· Trial ct heard testimony that $10-15,000 per year is salary for meat company manager

· No error in admitting this testimony

· Trial ct found using Van Camp that reasonable value of decedent’s services did not exceed $15,000 per year

· Even though H did not actually “pay” himself a salary, not error for trial ct to use Van Camp and find $15,000 yearly salary = CP contribution

· High profit years in meat industry after WWII

· One-third of sales came from customers of business before marriage

· “The ct was justified in finding that the business earnings were chiefly attributable to the business as such rather than to decedent’s services”

· (2) Not error to deduct family expenses

· It is presumed that expenses of the family are paid from community earnings.

When don’t need to use either formula: 

· If owner-spouse plays absolutely no part in the management or operation of the SP business

· Then there is NO CP contribution to the increase in the SP value or income 

· Examples: 

· SP assets in a “blind trust”  [can’t make decisions about operation] 
· SP undeveloped real estate [just pays taxes and makes no improvements]
Non-Owner Spouse’s CP Contribution: 

· What if non-owner spouse (B) works in owner-spouse (A)’s  SP business during the marriage?

· If B receives a (reasonable market rate) salary, the Community is compensated.    

· If B does not receive a salary (or less than a reasonable market rate), some of the SP business  increase in value or income results from B’s labor.

· Van Camp or Pereira formula would apply to determine Net Community Income.
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Increase in Value of Business During Marriage: SP and CP

· Assume that the SP business original value was $10,000; and the value at divorce, 20 yrs. later was $300,000. The increase in value is $290,000. 

· Using Van Camp:
· First assign a value to the owner-spouse’s efforts (based on comparable salaries).  Ex. $20,000/year

· Subtract from that the yearly family expenses.  Ex. $15,000/year

· Remainder = $5,000 CI 
· Multiply $5,000 CI x # of years business was operated during marriage.  Ex. 20 years = $100,000 CI. 
· Increase in value $290,000.  

· Subtract $100,000 CP = $190,000 SP.

· Concl: Owner spouse owns the business as SP
· $190,000 of the increase in value is SP
· $50,000 of the increase as ½ of the CP.  

· Non-owner spouse gets $50,000 as ½ CP share
· Using Pereira: 

· Take the original value of the SP business ($10,000) and calculate a fair rate of return using a simple interest rate of, for example, 7%.  

· 7% of $10,000 = $700.  

· $700/year interest x 20 years of the marriage = $14,000 SP.

· You do NOT deduct family expenses from the SP.

· The value of the business at the time of divorce = $300,000.

· Subtract from that the original $10,000 + $14,000 fair rate of return = $24,000 SP total.

· The remaining $276,000 is CP.

· Concl:  Owner spouse still owns the business as SP, including $14,000 fair rate of return as SP, and $138,000 as ½ CP share.

· Non-owner spouse gets $138,000 as ½ CP share.

Bottom Line: 

· Both formulas are ways of trying to allocate between SP and CP the business income (annually, for each year of the marriage) OR the increase in value of an SP business owned and managed by one spouse.  

· The business is and remains the owner-manager spouse’s SP.
· NOTE:    *Despite dictum to the contrary in Beam, in Pereira accounting you do NOT subtract family expenses paid by business earnings because Pereira accounting starts by calculating the value of the separate property, and the residue (already reduced by money withdrawn to pay family expenses) is CP.   In contrast, in Van Camp  accounting, family expenses are properly taken into account insofar as they were in fact paid from the business income, because the analysis starts by calculating the value of the CP share, and after family expenses are deducted from that share, the remainder is SP.

Fiduciary Duty:

Cal. Fam Code §721: 

· Fiduciary duty to spouse and community 

· Governs transactions between spouses
· These are subject to “a duty of the highest good faith and fair dealing on each spouse and neither shall take any unfair advantage of each other… 

· This confidential relationship is a fiduciary relationship subject to the same rights and duties of non-marital business partners…” 

· Duty to:


· Provide access to books

· Provide upon request true and accurate accounting

· Hold as a trustee any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property
Cal. Fam Code §1100(e): 

· Manager spouse has fiduciary duty to other spouse in management and control of CP under general rules governing fiduciary relationships

· Duty to: 
 

· Make full disclosure of all material facts and information re existence, characterization and valuation of all assets provide equal access to all information, records and books 

The Remedies Available for Breach: 

· Cal. Fam Code §1101: 

· Applies when spouse has claim against other spouse for:

· Breach of fiduciary duty 
· Which impairs community estate
· Includes, but not limited to, a single transaction or a pattern or series….which…have caused or will cause a detrimental impact to the claimant spouse’s undivided one-half interest in the community estate
· Court has power to: 

· Order an accounting;
· Classify all property of the parties to a marriage;
· Determine rights of ownership, beneficial enjoyment of, or access to CP;
· Order a spouse’s name to be added or title otherwise changed to reflect CP character [some exceptions; 
· e.g. one spouse has interest as general partner in business or professional association].

Exemplary Damages: 

· If court finds that the spouse who breached is guilty of malice, fraud or oppression (“despicable conduct”) [Cal. Civ. Code 3294] court may award injured spouse 100% of any asset undisclosed or transferred in breach of the fiduciary duty.

· REMEDIES ACTIONS MAY BE FILED SEPARATELY OR IN CONJUNCTION WITH AN ACTION FOR SEPARATION, ANNULMENT OR DISSOLUTION (DIVORCE) OR UPON THE DEATH OF A SPOUSE. 
· IF FILED SEPARATELY THE STATUTE OF LIMITATIONS IS 3 YEARS FROM THE DATE THE SPOUSE BECAME AWARE OF THE BREACH
Wrongful Gifts and Other Transfers to Third Party: 

· RULES:  

· (1) Spouse with control and management of CP (either spouse in most instances, manager spouse in case of e.g. business) may sell or encumber the CP for a valuable consideration without the consent of the other spouse.

· (2) One spouse may not make a gift of CP w/out written consent of other spouse.  A transfer is a gift if not made in exchange for valid, valuable consideration.

· DEFENSES:
· Other spouse “ratified” after the fact in writing
· [“Dear Aunt Bertha, I was so glad to hear that you enjoyed the gift Ned bought for your anniversary”]

· Other spouse “waived right to object” by conduct showing knowledge and consent or should be “estopped” from objecting because giving spouse relied detrimentally on other spouse’s knowledge and consent.

· Also laches. 
· REMEDIES: 

· The non-consenting spouse only may bring an action 

· (a) against the Third Party to:

· Set aside the entire gift (if donor spouse is still living) OR

· Recover half of the gift (if donor spouse is dead)

· Plus attorneys fees and court costs

· (b) against the donor spouse to:


· Reimburse the community for the full value of the gift (if donor is alive) OR

· Recover half the value of the gift from the donor’s estate (if donor is dead).

· Plus attorneys fees and court costs.

Rule Re Real Property: 

· Neither spouse may sell, mortgage, lease for more than one year, encumber, contract to sell, or otherwise transfer for value any CP real property without the express written consent of the other spouse.

· Exceptions: 
· “Involuntary transaction” due to operation of law, as where a mechanic’s lien arises due to work performed on a CP residence (even with consent of only one spouse).

· There is a rebuttable presumption that transfer is valid if:
· CP asset is held in name of transferor spouse only


· Third party acts in good faith and did not know of marriage

· Non-consenting spouse may:

· Have entire transaction set aside (if transferor spouse is still alive)

· Have a transfer for value as to spouse’s 1/2 interest (if transferor dead)

· In both cases must reimburse creditor for full consideration given.
· BUT…See Cal. Fam. Code sec. 1101(e):  

· In any transaction affecting community property in which consent of both spouses is required, a court may, upon petition of one spouse, dispense with the requirement for the other spouse’s consent if both:

· Proposed transaction is in the best interests of the community and
· Consent has been arbitrarily refused or cannot be obtained due to the physical or mental incapacity or long absence of the non-consenting spouse. 

Professional Degrees / Education:
General Situation: 

· One spouse acquired education or training during the marriage which substantially enhances his/her earning capacity, while the other spouse provided primary or total economic support.

· Is the education, training or degree marital property?
· Equitable distribution states vary: 

· No in NJ; Yes in NY
· No in California.  Education, training or degree is not property, thus neither SP nor CP.
Right to Reimbursement? 

· Can the working spouse be reimbursed for the financial contributions that he/she made?
· Equitable distribution states vary

· In NJ yes reimbursement in the form of “reimbursement alimony” (spousal support).
· In NY not reimbursement but property award to spouse representing proportional contribution to value of degree (payable in 1 lump sum or in periodic payments).

· In California the community has a right to reimbursement (thus working spouse gets ½ of reimbursement).

Illustration of NJ Classification of Professional Degrees: 

· Mahoney v. Mahoney (N.J. 1982): 

· Facts: 

· During marriage, H got an MBA. W contributed $24,000 to household support; H contributed 0.  Veteran’s benefits and the Air Force paid for his tuition.  At divorce, H’s salary was $25,000; W’s was $21,000.

· At divorce, W sought 50% of the $24,000 she had contributed to household support plus ½ of the cost of H’s tuition.

· Trial ct said no to ½ tuition bcz Air Force paid; awarded W $5000 as her share of degree value. 

· H appealed

· Does W have the right to share in the value of the professional degree earned by her former husband?

· NO; a degree is not property in NJ.  It “cannot be sold and its value cannot readily be determined.”

· Can W recover the money she contributed to her husband’s support while he pursued his professional education?

· YES, insofar as it can be considered part of “reimbursement alimony.”  
· Used to compensate a supporting spouse who has suffered a loss or reduction of support and has now been deprived of a better standard of living in the future.

· Remand to trial ct to calculate reimbursement.
· Reimbursement alimony includes: all financial contributions toward the former spouse’s education.; household expenses; educational costs; school travel expenses; any other contributions used by supported spouse in obtaining degree.

· If divorce occurs many years after the degree is awarded, the ct. will allow an “equitable distribution of the assets” not reimbursement alimony. 
Illustration of NY Treatment of Professional Degrees

· O’Brien v. O’Brien (NY 2d 1985): 

· Facts: 

· At the time of marriage, H had ½ year of college to go.  W supported H while finished college, relocated to Mexico to attend med school, back to NYC to earn MD.

· W “relinquished the opportunity to obtain permanent [teaching] certification while plaintiff pursued his education.” 

· Two months after H became licensed to practice medicine, he filed for divorce
· Is H’s license to practice medicine marital property, subject to equitable distribution?

· YES; New York legislation defines marital property as “all property acquired during marriage…regardless of the form in which the title is held.”  

· Once classified as marital property, “then the working spouse is entitled to an equitable portion of it, not a return of funds advanced.” 

· Expert testified that the value of H’s license was $472,000. 

· W awarded $188,800 (40%) to be paid over 11 years

Two Different Approaches: 

1. Make the license / degree property and split it (50/50 or equitable distribution) or

2. Reimburse supporting spouse in the form of alimony 

3. Which approach did CA choose? Neither! 

California Treatment of Professional Degrees: 

· Marriage of Sullivan (Cal. 1984): 

· Facts:

· H attended med school 1968-71; W worked part-time until earned her college degree in 1969, then full-time 
· 1972 H took an internship in Oregon; W gave up her job to accompany him, worked part-time until birth of child 1974; resumed part-time work 1975
· 1976-77 W worked full-time; H completed residency 

· Returned to Cal. 1977; filed for divorce 1978

· Trial ct found M.D. not property, not CP; did not award spousal support; W appealed

· While case pending, Legis.passed Cal. Fam .C. 2641

· Upon divorce, is the spouse who made economic sacrifices to enable the other spouse to obtain a professional degree, entitled to any compensation?
· The COMMUNITY is entitled to compensation (not just one spouse) Fam. Code sec. 2641, provides “for the community to be reimbursed, with interest, absent an express written agreement to the contrary, for community contributions to education or training of a party that substantially enhances the earning capacity of that party.” 

· Applies to all cases not yet final on Jan 1. 1985
· So, the supporting spouse gest ½ of what the community spent 
· Cal. Fam Code §2641: 
· Community has a right to reimbursement, with interest [at the legal rate, accruing from the end of the calendar year in which the contributions were made] ,  when community funds are:

· 1. used either to pay for education or training or are used to repay a loan incurred for education or training, and
· 2. the education or training substantially enhances the earning capacity of the spouse receiving it.

· Statute provides that this is the exclusive remedy. 

· Loans repaid can include a loan incurred for pre-marital education or training so long as the loan is repaid during the marriage with CP funds. 

· When educational loans have a balance outstanding at divorce, the balance shall be assigned solely to the educated spouse.

· Only direct education costs, such as tuition, fees, books, supplies and transportation are expenses that are reimbursable to the community under 2641.  Ordinary living expenses are not.  
· BUT…the community has the right to reimbursement for payments made on educational loans, even if the loans were used for ordinary living expenses. 

What are the Defenses to a Reimbursement Claim? 

1. Written waive by spouse 

2. Community has already substantially benefitted 

a. Rebuttable presumption that the community has benefitted if it has been more than 10 years since the education of training was completed 

b. Rebuttable presumption that community has not benefitted if less than 10 years since the education or training completed 

3. Other spouse received community-funded education also 

4. Education or training substantially reduces need that the educated spouse would otherwise have for spousal support 

Professional Degrees in Action: 

· Example 1: 

· A and B marry in 2012.  A has $10,000 in edu. loan debt incurred before marriage while he earned his M.D. in 2011.  

· During marriage CP funds were used to pay $5,000 of that loan.  B supports A while he earns his J.D. during marriage. A is a full-time law student and does not earn anything. 

· CP funds are used to pay for law school tuition, fees and books for a total cost of $90,000.  A graduates and passes the bar on the first try in 2016.  He then files for divorce. 

· Is the community entitled to reimbursement for $5,000 paid on A’s educational loan for his M.D.?
· YES.  Since marriage lasted less than 10 years from acquisition of M.D. degree = a presumption that community did not benefit from the investment in A’s M.D. Community has a right to reimbursement for $5,000.  B gets $2,500.

· The remaining $5,000 of the medical school loan debt will be assigned to A at divorce. 

· Is the community entitled to reimbursement for $90,000 cost of H’s law school tuition, fees and books?
· YES, because CP funds were used. Marriage lasted less than 10 years from acquisition of J.D., so = a presumption that community did not benefit from its contribution to A’s J.D.

· B will get paid $45,000 reimbursement for her ½ of the community contribution.

· Is the community (or B) entitled to reimbursement for living expenses during marriage?
· NO
· Example 2: 

· A and B marry in 2012.  A has $10,000 in edu. loan debt incurred before marriage while he earned his M.D. in 2011.  

· During marriage, CP funds were used to repay $5,000 of that loan. B supports A who goes on to earn a J.D. during marriage.  A is a full-time law student and does not earn anything.  

· A has a full scholarship to pay for law school tuition, fees and books for a total cost of $90,000.  A graduates and passes the bar exam in 2016.  A then files for divorce
· Is the community entitled to reimbursement for $5,000 paid on A’s educational loan for his M.D.? 

· YES.  The remaining $5,000 of the medical school loan debt will be assigned to A.

· Is the community entitled to reimbursement for $90,000 cost of A’s law school tuition, fees and books?

· NO, because A had a full scholarship and no CP funds were used.
· Is the community (or B) entitled to reimbursement for living expenses during marriage?

· NO
· Example 3: 

· A and B marry in 2012. A has $10,000 in educational loan debt incurred before marriage while he earned his M.D. in 2011. 

· During marriage CP funds are used to repay $5,000 of that loan.  B supports A who goes on to earn his J.D. during marriage.  A is a full-time law student and does not earn anything.  

· A takes out a $30,000 educational loan each year to pay for law school tuition, fees and books at a total cost of $90,000.  A graduates and passes the bar in 2016.  A then files for divorce.  His first payment on his law school education loans is due in January 2017.    

· Does the community have a right to reimbursement for CP payments on the old M.D. educational loan?
· YES.  The remaining $5,000 of the medical school loan debt will be assigned to A at divorce.

· Is community entitled to reimbursement for $90,000 cost of A’s law school tuition, fees and books?

· NO, because A took out a loan and no CP funds were used.  The $90,000 loan is assigned to A.  
· Example 4: 

· A and B marry in 2012.  A has $10,000 in edu. loan debt incurred before marriage while he earned his M.D. in 2011. 

· During marriage CP funds used to repay $5,000 of that loan.  B supports A who goes on to earn a J.D. during marriage.  A does not earn anything during marriage.  A takes out an edu. loan of $30,000/year to pay for law school tuition, fees and books for 3 years. Total cost: $90,000. 

· A graduates and passes bar exam in 2016. He then takes a federal clerkship job at a salary of $35,000.  He uses his salary, which he keeps in a separate bank account in his name only, to pay off $10,000 of his law school loans during 2016 and 2017. A files for divorce in January 2018
· Does the community have a right to reimbursement for CP payments on the old M.D. edu. loan? 

· YES.  The remaining $5,000 of the medical school loan debt will be assigned to H. 

· Is the community entitled to reimbursement for the $10,000 debt H paid off on his law school loans?

· YES because H used CP funds (salary from his clerkship during the marriage, even though it was deposited in a separate bank account).  W will get $5,000 reimbursement, which is her ½ interest in the CP funds used to pay back the loan. 

· At divorce, 100% of the remaining $80,000 law school loan debt will be assigned to H.
Spousal Support: Cal Fam Code §4320: 

· Adds to list of factors court must consider in deciding whether to award spousal support:

· “The extent to which the supported (party seeking spousal support) contributed to the attainment of an education or training, a career position, or a license by the (supporting party).”

· Interpretation: Fam. Code 4320(b) “should be interpreted broadly to require consideration of all the working spouse’s efforts (including ordinary living expenses.) Marriage of Watt.
Spousal Support and Professional Degrees: 

· Marriage of Watt: (Cal. App. 1989)

· Facts: 

· Married in 1972, separated in 1981.  

· H was a full-time student for 9 ½ years of marriage. 

· H received his M.D. 5 months after separation.

· W worked full-time during marriage, using all of her income for family expenses.

· At trial, W testified that she wants to get a culinary degree, become a chef.

· H introduced evidence that most chefs earn less than W’s current salary.

· Trial ct found no right to: (1) reimbursement to CP; or (2) spousal support for W. 

· 1) Did the trial court err in finding no Community right to reimbursement for CP contributions to H’s education?

· NO.  Reimbursable community expenditures for the spouse’s education do not include ordinary living expenses.

· 2) Did the court err in denying W spousal support?

· YES, because when making spousal support decision, trial ct. must consider the totality of “extent to which supported spouse contributed to the other spouse’s attainment of an education, including contributions for living expenses.” 

Things to Remember in CA: 

· Cal. Fam. C. 2641 is the sole remedy for the “problem”: [where spouse A supports spouse B while B gets a degree/education/training = increase B’s earning capacity] 

· The degree/education is NOT property and thus can’t be either SP or CP.

· The Community is “reimbursed” NOT “compensated”
· Community can only be reimbursed for direct education costs:

· Tuition, fees, books, supplies and transportation, but NOT ordinary living expenses.
Loan and Spousal Support at divorce in CA: 

· What happens to the educational loans incurred by the spouse?
· Loans are assigned to the spouse whose education they pay for. (Fam. Code sec. 2641).

· What about spousal support?
· Court is required to consider “the extent to which the supported spouse contributed to the attainment of an education, training or a license by the other spouse” (Fam. Law C. 4320).

· Will the supporting spouse always get support?
· NO, Ct. can consider the “balance of the hardships to each party” and any other “equitable” factors.

Spousal Support

What is it?

· Spousal Support aka “Alimony”

· Spousal Support is a right and a duty

· Each spouse has a duty during the marriage to support the other spouse

· Each spouse has a right during the marriage to be supported by the other spouse

· This is called “a mutual duty of support”

Spousal Support Ordered by Court: 

· Spousal support can be ordered by the same court that has jurisdiction over legal separation or divorce/dissolution

· “Temporary” spousal support [also called “pendente lite”] = for the duration of the legal separation or divorce action

· “Permanent” spousal support = takes effect once the divorce is granted
Spousal Support by Agreement: 

· The separating or divorcing spouses can make an agreement about spousal support

· Agreement can include the amount and the support, as well as conditions under which the support could be modified or terminated

· The court with jurisdiction over the legal separation or divorce has to approve the spousal support agreement

Why is there such a right? 

· 4 Theories:

· 1) Fault divorce/breach of contract theory

· 2) Equity/Compensation theory

· 3) Equity/Benefit to children theory

· 4) Need/Ability to pay theory

#1: Fault Divorce/ Breach of Contract Theory:

· Support only given to innocent spouse

· BUT:

· Support continues only while party remains unmarried and faithful

· Terminates on remarriage
#2:Equity/Compensation Theory:

· Supported spouse was economically dependent during marriage

· Supporting spouse required or encouraged dependency

· H could, until mid-1800’s, control W’s earnings and property in C.L. states; H could control all CP in Cal. until 1975

· Compensate spouse for:

· Foregone opportunity to earn money, advance education or career.  Cal. Fam.C. 4320 (a)(2)
· Provided services to family, cared for children, spouse. Cal. Fam. C. 4320 (a)(2), (g)
· Supported other spouse to enable other spouse to get degree or advance career.  Cal. Fam. C. 4320 (b) 

#3: Equity/ Benefit to Children Theory:

· Supported spouse has been caring for children, will continue to do so.

· Cal. Fam. C. 4320(2)(g)
#4: Need/ Ability to Pay: 

· Supported spouse needs it.  Cal.Fam.C. 4320 (a)
· Supporting spouse can pay it. Cal. Fam.C. 4320 (c)
· State doesn’t want to pay it. Cal. Fam. C. 4303.  
· If the county furnishes support to spouse, can pursue supported spouse’s claim to reimbursement and support against supporting spouse. 

· State wants to encourage people to marry: enforce their reasonable expectations.

· Cal.Fam.C. 4320 (j) (“balance of hardships”), l (“any other just and equitable factors”). 
How Much Money: 

· Need (of supported spouse)

· Court must make finding concerning standard of living during marriage.

· Is it based on basic survival?  Standard of living during marriage?  At the beginning?  At the end?  Cal.Fam.C. 4320 (d), 4332.

· Ability of supporting spouse to pay.  

· includes earned income, assets, inheritance, windfalls

Property Division vs. Spousal Support: 
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· Remember, at Common Law, title controlled at divorce

· Supporting spouse usually had income, acquired and had title to property

· Spousal support was often the only economic benefit that the supported spouse got at divorce

· Community Property: 50/50 split in Cal; varies elsewhere on equitable grounds 

· Former C.L. states now all do Equitable Distribution

· If property division leaves economically dependent spouse able to support self, then no need for spousal support.

· In most marriages, property division is not enough.  So, spousal support can be a significant issue.  

How long does a spouse have to support the other? 

· “permanent” spousal support awards can be: short term or long term 

· Short term spousal support: 

· Intended to “rehabilitate” supported spouse

· How long is reasonable?  Half the duration of marriage.  

· Example:  Married 6 years = 3 years of support.  Cal. Fam. C. 4320(2)(k). [court need not stick to this formula]
· Long term spousal support: 

· Court finds the other spouse likely can’t ever fully “rehabilitate.”

· Supported spouse is disabled or elderly and unlikely to ever become self-supporting.  Cal. Fam. C. 4320(h): “health and age of parties.”

Marriage was of Long Duration: 

· Cal. Courts are supposed to reserve jdx in marriage of long duration (10+ years).  Cal. Fam. C. 4336.  [But, parties can agree in writing to termination of jdx.]

· Court may consider periods of separation in determining whether marriage is of long duration

· Court may find marriage of less than 10 years is still a marriage of long duration

When and Why can Spousal Support be Modified?: 

· Change in circumstances of supporting or supported spouse

· Supporting spouse loses job, has decreased ability to pay

· Supported spouse gets raise, has decreased need for support.

· Change in health, capacity to earn etc.

What if New Spouse or Live-in Lover?:

· New spouse (remarriage) = terminates spousal support from prior marriage.
· Domestic partner (legally registered) = same as remarriage (terminates support) bcz DPs have mutual duty of support
· Live-in lover = may be change in circumstances justifying reduction of support amount if support by the lover frees up EITHER ex-spouse’s income by reducing his/her living expenses.

· Examples: 

· Ex 1: If A supports B and A is now living with C, B may ask court for more support because A is supported by C and has more money to pay B with
· Ex 2: If B moves in with D, A may ask court to pay less support to B because B is supported by D and so needs less!

What is the obligation of the supported spouse? 

· Make reasonable efforts to become self-supporting: education, seeking job [exception: elderly or disabled]

· Don’t remarry
· Remarriage still terminates support 

· Don’t cohabit with a member of the opposite sex [or same-sex life partner]
· This creates a rebuttable presumption of decreased need for spousal support. Cal. Fam. C 4323.
Does the support obligation end with the death of a spouse? 

· Usually yes, BUT…

· Court can order purchase of annuity or maintain insurance for life-long support even after death of the supporting spouse.

Separate and Apart: end of community
When does “the community end”?
· Rule in most jurisdictions: 

· At death of one of the spouses or 

· At entry of a judicial termination order (legal separation or dissolution/divorce)

· CA also recognizes: separate and apart

· Cal Fam Code §771(a): “The earnings and accumulations of a spouse…,while living separate and apart from the other spouse, are the separate property of the spouse.”
· Spouse A’s earnings while living separate and apart from Spouse B, are A’s SP.
· Spouse B’s earnings while living separate and apart from Spouse A, are B’s SP.
Criteria for separation: 

· Case law applying “separate and apart” under Cal. Fam. Code 771(a):

· SPOUSE ASSERTING A DATE OF SEPARATION MUST SHOW:

· (1) SPOUSE HAD HAVE SUBJECTIVE INTENT TO END THE MARRIAGE and

· (2) OBJECTIVE EVIDENCE OF CONDUCT FURTHERING THAT INTENT.

· Standard of proof for determining date of separation is preponderance of evidence.
Marriage of Baragy (cal. App. 1977): 

· Facts: 

· Aug 4, 1971 H moved out of house; then took apt w/ his 28 y.o. girlfriend

· H didn’t sleep in family residence but “maintained continuous and frequent contact with his family,” ate dinner at home almost every night 1971-73 

· 3 to 5 x week thereafter; Xmas Eve 1971 slept at home

· H “frequently took wife to social occasions….dinners for professional and 

· academic groups, outings w/other doctors and their wives”


· H sent wife numerous birthday and anniversary cards 1971 to 1975

· H and W filed joint tax returns

· H paid all household bills and supported family

· Regularly brought laundry home to wife, who washed and ironed it

· H and W had no sexual relations after 4 Aug 1971

· W knew of girlfriend but desired a reconciliation

· H did not tell her he was never coming back

· H filed for divorce 14 October 1975

· Issue:  Trial court found date of separation  Aug 4 1971 (date husband moved out). Wife appeals claiming date of separation is October 14, 1975 (date husband filed for divorce)?

· [Were husband’ earnings after Aug 4,1971 CP or his SP?]

· Held: Ct of Appeals ruled that date of separation was October 14, 1975.  Reversed trial court and remanded for further proceedings.

· Husband’s earnings until that date were CP.
· Rationale: 
· Fam. Code sec. 771 “living separate and apart” has been defined by case law as:

· “that condition when spouses have come to a 
parting of the ways with no present intention 
of resuming marital relations.”
· Living in separate residences is not enough.

· “The question is whether the parties’ conduct evidences a complete and final break in the marital relationship.” 
· Here only evidence is absence of sexual relationship.

· Conclusion: This is not enough to satisfy 771(a).
· “So long as wife is contributing her special services to the marital community she is entitled to share in its growth and prosperity…”
· W “was furnishing all the normal wifely contributions to a marriage that husband was willing to accept and most of the services normally furnished in a 20 year old marriage.”
· H “was presumably enjoying a captain’s paradise, savoring the best of both worlds…One who enjoys the benefits of a polygamous lifestyle must be prepared to accept its accompanying financial burdens.”

Effect of Reconciliation: 

· WHAT IF IN BARAGRY  W’S HOPES FOR RECONCILIATION HAD BEEN MET?

· HYPO: 
· AFTER H FILES FOR DIVORCE, HE MOVES BACK IN, THEY HAVE SEX, THEN [SIX MONTHS? SIX DAYS?] LATER HE MOVES OUT AGAIN, RETURNS TO GIRLFRIEND, AND FILES FOR DIVORCE AGAIN.

· OR

· AFTER THE INITIAL JOY AT RECONCILING, W DECIDES SHE HAS HAD ENOUGH, AND SHE FILES FOR DIVORCE?
· Marriage of Jaschke

· H overheard telephone call between W and her lover. H moved out and filed for divorce the next day. H intended at that time [trial ct found] to terminate marriage. H moved back in, slept in separate bedroom, gave W intimate apparel. Default judgment dissolution entered 17 May 1993. Parties reconciled, W moved to set aside divorce, granted Oct 1, 1993. On May 24, 1993, 7 days after default judgment granted, H purchased 40-acre walnut orchard; later got proceeds of harvest. On Dec. 7, 1993 W moved out and filed for divorce Dec. 15, 1993. Appeal. 

· What was date of separation?  What was character of walnut orchard?
· Trial ct found separated Feb 17, 1993 to June 4, 1993 and earnings then were SP; walnut orchard SP when purchased. H and W were separated again Dec. 7, 1993

· Issue(s): Did trial court err in: (1) finding separate and apart under 771(a) from Feb 17, 1993 to June 4, 1993? And (2) characterizing walnut orchard as H’s SP?

· Held: Yes.  (1) Separation was not final, and  (2) Orchard was thus CP.
· Rationale: Under sec. 771(a), “living separate and apart” means:

· the couple has no present intention to resume the marital relationship   and 
· their conduct shows a complete and final break in the marital relationship.

· Husband’s conduct in moving out, filing for divorce and then moving back in, getting a default judgment, which is later set aside by stipulation does not satisfy 771(a). “The most it proves is a temporary, though serious, rift in the marriage relationship.”

· Concl:  “While there is sufficient evidence of Husband’s intention to end the marriage when he moved out of the marital residence and filed a petition for dissolution in February 1993

·  The evidence does not support a finding of a complete and final break in the marital relationship at that time because the parties eventually reconciled before the final rift.”  

· Thus separation, for purposes of property characterization, did not take place on [Feb 1993].
· Trick Question: 

· IF SPOUSE A EXPRESSES TO SPOUSE B AN INTENT TO END THE MARRIAGE, SPOUSE A THEN WALKS OUT AND SPOUSE A AND SPOUSE B DO NOT RECONCILE: IS THE MARRIAGE ENDED? 

· NO, THE MARRIAGE ONLY ENDS UPON DEATH OR JUDICIAL GRANT OF DIVORCE/FINDING OF NULLITY.

· BUT THE ‘COMMUNITY’ ENDS FOR PURPOSES OF PROPERTY CHARACTERIZATION

· BECAUSE THE COUPLE ARE LIVING ‘SEPARATE AND APART’
Living Separate in the Same House?:

· WHAT IF THE COUPLE CONTINUE TO LIVE IN THE SAME HOUSE? CAN THEY BE ‘SEPARATE AND APART’ FOR PURPOSES OF CAL. FAM. CODE 771(a)?

· Marriage of Davis, (Cal. 2015)

· “We conclude that living in separate residences is an indispensable threshold requirement…for a finding that spouses are “living separate and apart” for purposes of section 771(a). 

· “If there are other public policy concerns that now advise the adoption of a different rule, it is up to the Legislature to craft one….”

The Legislative Repose (Effective Jan. 1, 2017): 

· Cal. Fam. Code 70(c): It is the intent of the Legislature in enacting this section to abrogate the decision of Marriage of Davis
…
· Cal. Fam. Code 771 (Effective January 1, 2017):

· “The earnings and accumulations of a spouse…after the date of separation of the spouses, are the separate property of the spouse.” [amendment in italics].

· How to determine the date of separation?

· Cal. Fam. Code 70:

· (a) “Date of separation means the date a complete and final break in the marriage relationship has occurred, as evidenced by both of the following:

· (1) The spouse has expressed to the other spouse his or her intent to end the marriage.

· (2) The conduct of the spouse is consistent with his or her intent to end the marriage.

· (b) In determining the date of separation, the court shall take into consideration all relevant evidence.
Division at Divorce:
The Court has jurisdiction to divide and dispose of CP and Quasi-CP

Equal Division of Community Estate: 

· Cal. Fam. Code § 2550:
· In legal separation or dissolution of marriage, the court “shall divide the community estate of the parties equally.”
· 50-50 division of CP except in accordance with:
· Written agreement of the parties

· Oral stipulation of the parties in court

Unequal Division and Compliance with Cal. Fam Code §2550: 

· Marriage of Dellaria (Cal. App. 2009): 

· Facts: 
· H filed for divorce 09/22/2000; [note ct found separated on 12/31/2001]

· W testified they made oral agreement in March 2003 under which W got family home,  H got another property, each waived interest in other’s pension

· H denied any oral agreement but had no “rational explanation” for signing over house and accounts to W, and getting re-finance money and title to other property

· Trial ct “found it persuasive that assets were divided and necessary transfers were signed.”

· Trial ct ruled that “parties fully executed their own agreement,” and upheld un-equal division of CP.  

· H appealed.

· Issue:  Did trial ct err when it found that parties entered into a valid and enforceable oral agreement to divide unequally marital assets?

· Held:   Yes.   Agreement was legally unenforceable
· Rationale:

· Standard of review on appeal is abuse of discretion.

· But interpretation of statute = issue of law/de novo.

· Parties’ alleged agreement was never reduced to writing nor was there an oral stipulation in court as required under Cal. Fam. Code sec. 2550. 

· Cite to Marriage of Maricle, 200 Cal. App. 3d 55 (1990); trial ct upheld oral agreement made while dissolution was pending;  reversed as not complying with sec. 2550.

· Legislative Intent/Policy:

· Requiring strict compliance encourages parties to settle.

· Requiring writing or in-court oral stipulation prevents risk of court enforcing agreement not actually made.

· Issue 2:  [W argued] Did exchange of deeds and other writings = transmutation?

· Rule:  

· Parties cannot transmute community property after the date a marital dissolution action commences.

· If the disputed property was part of the community estate at the time the action was commenced, the division is governed by Cal. Fam. Code sec. 2550.

· Concl:    No transmutation possible on these facts.

“Substantially” Equal Division: 

· Cal. Fam. Code sec. 2601: Awarding asset to one party to effect substantially equal division.    
· “Where economic circumstances warrant, the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.” 

· Marriage of Brigden (Cal. App. 1978): 

· Facts:  
· During marriage H and 7 other persons formed Logicon company; H was on board of directors from beginning and at time of divorce

· Trial ct found 66,304 community-owned shares of Logicon 

· W requested “in kind” award of ½ stock to her

· Ct awarded all shares to H as his SP, but ½ conditional on H either buying them from W or releasing them to her on a schedule

· H had complete control over stock

· W given no security for her interest in stock

· Issue:  Did trial ct err in awarding community Logicon shares to H as his SP subject to such conditions? 

· Held:   Yes.

· Rationale:

· Marital community is a partnership; treat divorce like dissolution of a business partnership

· Equal division of marital assets is the rule

· Substantially equal division exception applies “where an asset cannot be divided without impairment”

· Here block of stock can be divided = Cal. Fam. Code sec. 2601 exception does not apply

· Trial ct award inequitable: deprives W of control and gives H financial advantage

“In Kind” Division: Change in Value: 

· Marriage of Connolly (Cal. 1979): 

· Facts:  Trial ct, with consent of H and W, awarded all Amdahl company stock to H, and H executed promisory note to W for (then current) value of stock.  Value of stock increased dramatically. W moved to reopen judgment

· Issue:  Did trial ct err in awarding all stock to H? 

· [Did this conflict with Cal. Fam. Code sec. 2601?]

· Held:
No.  

· Rationale:  Brigden distinguishable: here W on advice of counsel did not seek stock division

· Strict “in kind” division may cause, rather than avoid, financial inequities

· W’s decision reasonable given volatile nature of stock compared to security of promissory note

Family Law Act Limits Family Court Jurisdiction: 

· Family Court has jurisdiction to:

· Characterize property as separate or community
· Confirm SP to a particular spouse

· Divide community and quasi-community property
· Family court does not have jurisdiction to:

· Dispose of either spouse’s SP
· Impose a constructive trust on one spouse’s SP
· Award damages to either spouse for tort of conversion

Deliberate Misappropriation of CP: 

· Cal. Fam. Code sec. 2602:
· “The Court may award from a party’s share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate.”

Limits on Family Court’s Powers: 

· Robinson v. Robinson (Cal. App. 1944): 

· Facts: 
· Trial ct found house was H’s SP; ordered H to pay W spousal support and gave W “the right to remain in… and enjoy possession” of the house; H appeals

· Issue:
 Did trial court err?

· Held:
Yes. Trial court had no power to give W life estate in H’s SP

· Rationale:
· Once property is determined to be SP, family court has no jurisdiction over it. 

Court can order H to repay W out of CP for damage done to W’s SP: 

· Marriage of Hebbring (Cal. App. 1989): 

· Facts:
· H threw W’s SP jewelry into the sea after no hope of reconciliation

· Trial ct ordered H to repay value $5,100 from his share of CP
· Issue:
· Does trial ct have such power, or must W file separate civil suit for tort of conversion and move to have it joined w/divorce action?

· Held:  Yes. 

· The trial court possesses jurisdiction in a marital dissolution action to order reimbursement for separate property of one spouse which has been willfully destroyed by the other from the community property share of the latter
· Rationale: 

· Trial ct did not award damages for tort of conversion, or order any disposition of H or W’s SP. 


· Only exercised its equitable power  “to return the separate property or be charged for its equivalent from the CP”

The court has jurisdiction to divide and dispose of SP in JT or TinC: One Party Requests: 

· Cal. Fam. Code sec. 2650 (1985): 
· In a proceeding for division of CP, the court has jurisdiction,

· at the request of either party,

· to divide the separate property interests of the parties:

·  in real and personal property,

· wherever situated and whenever acquired,

· held by the parties as joint tenants or tenants in common.
· Claim that exceed court’s jurisdiction: 

· Claims for relief that exceed the family court’s jurisdiction must be filed separately in superior court.

· Claims can then be consolidated with dissolution case.

· Exception: claims that conflict with no-fault divorce public policy [e.g. mental distress]

· No jury trial available in divorce action
Consolidation of civil action with dissolution: conflict with no fault? 

· Marriage of McNeill (Cal. App. 1984): 

· Facts: 
· W (Jo) falsely told H (Sam) she was an attorney, an accountant, and had cancer; he moved out of the house so she could have quiet during chemotherapy

· H owned house as SP before marriage; changed title to “Sam and Jo McNeill, H and W”

· W told H had only 90 days to live; H signed what he was told was a trust; really marital settlement agreement

· W filed for divorce, alleged all property hers under settlement

· H responded to dissolution petition:

· Pleaded marital settlement agreement was void; house = his SP;

· Filed 4 civil claims (including fraud, and seeking exemplary damages) and moved to consolidate;

· Trial court granted consolidation of claims except for mental distress; found for H on claims of fraud and breach of fiduciary duty and awarded damages.

· Affirmed on Appeal: Justice Wallin, concurring:

· Consolidation of intentional torts should not be granted.

· Such claims require evidence contrary to no-fault divorce.

Duty to Account for CP expenditures Post-separation: 

· Williams v. Williams (Cal. App. 1971): 

· Facts:


· When divorce was imminent, H withdrew $39K from a savings and loan and received $73K from dissolution of stock account [both CP]

· At trial, accountant traced $22K to mortgage expenses and payments on real property

· “$39K paid to 5 persons 

· [H testified for debts created by loans by those people to him]

· “Could not find remaining $49K 

· [H testified spent on ordinary living expenses]

· Trial ct failed to make any findings w/respect to the $110k

· Issue:


· (1) Did any of this money exist at time of divorce?

· (2) If so, does W have any right against H for some of it?

· Held:


· Trial ct erred in not finding about (1).

· If any still exists, (2) W has right to an accounting so court can determine whether any CP was spent for non-community purposes.   

· If CP found not to be spent for community purposes, W is entitled to reimbursement (1/2).

· Rationale:

· H is manager of CP [this is before 1975] and is entitled to spend CP for any community purpose.

· Normally not required to be “as prudent as a trustee or [to] keep complete and accurate records of income received and disbursed.”

· But here the $110K “was intact immediately prior to the filing of the action.” 

· “Under these circumstances, the husband would obtain `an unfair advantage’ over his wife if he is not required to account” for it.

Post-Separation Accounting: 

· Marriage of Margulis (Cal. App. 2011): 

· Facts:
· H and W married for 33 years, then separated in 1996; H relocated to Chicago, W remained in Irvine home; after 6 years W filed for divorce, H did not reply until 5 years later

· During 33 years of marriage and 11 years of separation, H had exercised complete control of couple’s finances

· At divorce, H maintained that most of couple’s assets and savings had been consumed by expenditures and stock market losses 

· Trial court held that H had breached his (new statutory) duty to keep adequate records, BUT W had not adequately proved that H had misappropriated any CP assets

· Trial court sanctioned H $20K for breach, but did not require H to repay community; took the 20K from H’s share of family home

· W appeals

· Issue:  Did trial court err in failing to place burden on H to account for his post-separation management of CP assets?

· Held:   Yes.

· Rationale: 
· Trial ct did not require H to prove the amounts that had been in CP accounts or that he had properly disposed of CP funds.
· Lack of accountability = risk of abuse.

· Contra to broad fiduciary duty of disclosure and accounting on manager spouse.

· Ct of Appeal adopted rule suggested by amici:

· Cal Assn of Certified Family Law Specialists and

· So Cal Chapter of Amer Acad of Matrimonial Lawyers 

· New Rule: 
· Once a non-managing spouse makes a prima facie showing concerning the existence and value of CP assets in control of other spouse post-separation, 
· Burden of proof shifts to manager spouse to rebut the showing or prove the proper disposition of lesser value of these assets.
·  If manager spouse fails, court should charge her/him with the assets according to the prima facie showing.

Prevent Pre-Divorce Disposal of Property that could be CP: 

· Cal. Fam. Code sec. 2040:
· When divorce petition filed, court automatically issues a TRO preventing both parties from disposing of any property, SP or CP, QMP or QCP, w/out written consent of party or of court.  

· [Exception for ordinary living expenses].

· Remedy for violation of a 2040 injunction:

· Spouse A sold CP stock without court order; trial ct awarded Spouse B ½ the sale proceeds plus one-half of the lost profits = appreciation of stock value from date of sale to date of divorce McTiernan & Dubrow, 133 Cal.App.4th 1090 (2005)
Division of Liabilities: 

· Cal. Fam. Code sec. 2550: 
· General rule:  
· The CP liabilities also divided 50-50
· Three exceptions to the general rule:

· Educational loans assigned to spouse receiving the education

· Tort liability caused by spouse not pursuing community activities is assigned to that spouse  
· [e.g. H runs over swimmer while motoring out to houseboat for adulterous liaison]
· Where liabilities exceed assets, court can make equitable division

· Remember that although during marriage, Community is liable for debts which either spouse brought to the marriage…

· At divorce those pre-marriage debts (to the extent they still exist, i.e. the remaining balance) are assigned back to the spouse who first incurred them. 

· Unless specifically provided for by statute (e.g. educational loans), community has no right to reimbursement for payment of SP debts

Personal injury damages:
Personal Injury Damages as CP: 

· Cal. Fam. Code 780: Money and other property”

· Received by a married person

· In satisfaction of a judgment for damages for personal injuries, OR

· Pursuant to an agreement or settlement of [such a claim]

· = CP if the cause of action arose during the marriage. 

CP Character = Cause Arose During the Marriage:

· CP if the cause of action arose during the marriage. 
· Does not matter when action actually filed.

· Does not matter when settlement made.

· Does not matter when damage award actually received by spouse(s).

SP Exception: 

· Cal. Fam. Code 781 (a) Money and other property… = [SP of the injured spouse] if the cause of action for the damages arose as follows:

· (1) After the entry of a judgment of dissolution of a marriage or legal separation.

· (2) While either spouse, if he or she is the injured person, is living separate and apart from the other spouse.

Reimbursement of SP or CP: 

· Cal. Fam. Code 781 (b):  [Notwithstanding (a)], 

· if the spouse of the injured person has paid expenses by reason of the personal injuries from SP or from CP,
· the (non-injured) spouse is entitled to reimbursement of the SP or the CP for those expenses from the SP received by the injured person under 781 (a).

Contributory Negligence of Other Spouse: 

· Cal. Fam. Code 783.  If a married person is injured by the negligent or wrongful act or omission of a person other than the married person’s spouse, 

· the fact that the negligent or wrongful act or omission of the spouse of the injured person was a concurring cause of the injury 

· is not a defense in an action brought by the injured person to recover damages for the injury except in cases where the concurring negligent or wrongful act or omission would be a defense if the marriage did not exist.

Cause of Action Against other spouse: 

· Cal. Fam. Code 781(c). 

· If one spouse has a cause of action against the other spouse which arose during the marriage of the parties:
· Money or property damages paid by or on behalf of a party to the party’s spouse 
· = SP of the injured spouse.
Damages owed by one spouse to the other: SP first

· Cal. Fam. Code 782 (a). If injury to married person is caused in whole or in part by other spouse’s negligent or wrongful act or omission,

· CP may not be used to discharge liability to injured spouse or to third party until
· SP of tortfeasor spouse is exhausted.

· BUT injured spouse may give written consent to use of CP to discharge liability.

Attempted Murder of Spouse:

· Cal. Fam. Code 782.5. In addition to any other remedy authorized by law, when a spouse is convicted of attempting to murder the other spouse, the injured spouse shall be entitled to an award of 100 per cent of the community property interest in the retirement and pension benefits of the injured spouse.

Assignment at Divorce: 

· Cal. Fam. Code 2603 (a). All personal injury damages if the cause of action arose during the marriage = CP. 
· Exceptions: 
· Is SP as described in section 781.
· The money or other property has been commingled with other assets of the community estate.
· Cal. Fam. Code 2603 (b): 
· CP personal injury damages shall be assigned to the [injured] party unless court determines that the interests of justice require another disposition, considering:

· Economic needs of each party, 

· Time elapsed since recovery of damages,

· All other facts of case.

· Injured party must be awarded one-half of damages.
Putative Spouses 
What is a putative spouse? 

· A person whose marriage is found to be invalid BUT

· Who can prove s/he had a good faith belief that the marriage was valid

· A putative spouse is entitled to benefits s/he would have gotten had the marriage been valid

CA Putative Spouse law: 

· Cal. Fam. Code §2551(a): If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:

· (1)Declare the party or parties to have the status of a putative spouse.

· (2) ….[D]ivide…that property acquired during the union that would have been community property or quasi-community property if the union had not been void or voidable. This property is known as “quasi-marital property.” (QMP)
QMP Liability for Debts: Spousal Support for Putative Spouse: 

· Cal. Fam. Code 2252:  “….QMP is liable for debts of the parties to the same extent as if the property had been CP or quasi-CP.

· Cal. Fam. Code 2254: Court can order spousal support during proceeding for nullity of marriage, and after declaring nullity…for benefit of the party found to be a putative spouse.

Contexts where putative spouse applies: 

· Judgment of Nullity [may start out as divorce/dissolution: court finds marriage not valid]

· Inheritance [decedent left will or died intestate]

· Death benefits [cause of action for    wrongful death, insurance benefits]

Putative Spouse and Death:

· If will (testate), decedent’s 1/2 CP share passes according to will;  remaining 1/2 of CP belongs to surviving spouse; 

·  If no will (intestate) decedent’s share of CP goes to the survivor [100% CP to surviving spouse]

·  If putative spouse, same rules apply because CP = QMP
What is the standard for “Good Faith Belief?”

· Old Rule: “Objective” Standard

· Marriage of Vryonis (Cal. App. 1988): 

· Test is whether a reasonable person in his/her situation would harbor a good faith belief in a lawful marriage.

· Person seeking putative spouse status must show:

· Attempted compliance with procedural requirements of marriage

· Indicia and conduct consistent with marriage

· Belief that marriage was lawful in California.
· [therefore no belief in common law marriage made in California would satisfy this requirement]
· CA Rule: Subjective standard: 

· On June 30, 2013, the California Supreme Court decided that a subjective standard applies to the “good faith” belief of a putative spouse.

· The Court specifically disapproved the Vryonis objective standard.

· Ceja v. Rudolph v. Sletten (Cal. App. 2011): 

· Facts:  
· H Robert killed in work-related accident; W Nancy filed wrongful death claim

· Robert and Nancy had taken out marriage license and gone through church ceremony with 250 guests

· Marriage invalid because Robert’s divorce not final at the time

· Employer moved for summary judgment claiming that Nancy knew divorce not final when married, so cannot be putative spouse

· Nancy had forwarded divorce papers (showing final date after wedding ceremony) to Robert’s union

· Nancy testified that she “always believed their marriage was valid” and

· If she had believed final divorce date meant their marriage was invalid, would have remarried

· Trial court granted Summary Judgment for employer; Nancy appealed

· Ct of Ap: Rejected Vryonis rule (objective standard)

· “When the question is whether a party acted in good faith, the inquiry concerns the party’s subjective state of mind and: whether it is genuine and sincere or tainted by fraud, dishonesty, collusion, deceit, and unfaithfulness.”

· Held: SJ not proper because Nancy’s state of mind presented triable issues of fact.
License but no ceremony:

· Santos v. Santos (Cal. App. 1932)

· Facts: 
· Couple did not speak English and were not familiar with California requirements for marriage.

· Obtained a marriage license, but never had a ceremony to solemnize the marriage.

· Believed that the marriage license = they were legally married.

· Lived together as husband and wife.

· Held: Both were putative spouses.

How to preserve putative claim: 

· Right to recover as putative spouse depends on ‘good faith’ state of mind…What happens when the ‘putative’ wife discovers her marriage is invalid?
· Must leave and file for annulment/dissolution to preserve rights after date of her discovery.

· If she stays with other party after learning the marriage is invalid, she gives up her putative spouse claim as to any QMP acquired AFTER the date of discovery.

· Problem: If she stays with other party, how can she prove she ever was a putative spouse? [should keep evidence of discovery that shows date]

Both Spouses Putative? 

· Can both spouses be putative spouses?
· YES, if each proves a good faith belief, as described in Ceja:
· “When the question is whether a party acted in good faith, the inquiry concerns the party’s subjective state of mind and: whether it is genuine and sincere or tainted by fraud, dishonesty, collusion, deceit, and unfaithfulness.”

What if one spouse putative, one not? 

· ISSUE: WILL THE ‘BAD FAITH’ (NOT PUTATIVE) SPOUSE GET 1/2 THE QUASI-MARITAL PROPERTY?
· TWO APPELLATE COURT DECISIONS:  

· In Re Marriage of Tejeda, 179 Cal. App. 4th 973 (2009)(affirming an award of QMP to the putative and to the non-putative spouse) vs
· In Re Marriage of Guo & Sun, 186 Cal. App. 4th 1491 (2010) (denying any award to the non-putative spouse where putative spouse did NOT seek any QMP)
· Cal. Fam. Code 2251(2): “Quasi-marital property” will be divided only if putative spouse requests it.
Why not seek putative status? 

· MIGHT SOMEONE ELIGIBLE FOR PUTATIVE SPOUSE STATUS DECIDE NOT TO CLAIM IT?  

· HYPO:  Spouse A is a high wage earner and has a valuable pension plan.  He discovers that his ‘wife’ Spouse B knowingly went through a ceremony of marriage with him even though she never divorced her first husband.  Moreover, the ‘wife’ has not earned wages during the marriage, or her earnings have been very minor compared to his.  She has incurred a great amount of credit card debt.

· If Spouse A files for a declaration of nullity, and chooses NOT to seek putative spouse status, he can keep all his wages and employment benefits earned during the (invalid) marriage – because they are his SP. 

· But if he seeks and gets putative spouse status, he is only entitled to what he would have received had the marriage been valid: one-half of QMP. Spouse B, although not putative, would get the other half of the QMP.

· The QMP would be liable for both spouses’ debts.

· Spouse B however, could not get spousal support.

Death Case: Estate of Vargas (Cal. App. 1974) 

· Facts:   Juan Vargas died intestate in 1969

· Mildred married in 1929, 3 kids, lived in L.A. until Vargas died

· Josephine married in 1945, 4 kids, lived in West L.A. until Vargas died

· After 1949, Vargas no longer spent nights with J, told her he had business in Long Beach; but had nightly dinner with them etc.  

· J worked unpaid in Vargas’ business

· Probate court divided Juan’s estate between Wife (Mildred) and Putative Wife (Josephine)

· On appeal: 

· 1. Is J a putative spouse?
· YES.  The record “amply supports” that finding. 

· J’s marriage was void b/c of prior marriage to M.

· J testified she married V in good faith belief that he was divorced from first wife.

· V assured her that he was divorced.

· J’s testimony was “not inherently improbable.”

· 2. Did the trial court err in granting J 1/2 of V’s estate acquired during their “marriage”?
· NO; there was an equal division of Vargas’ estate between J and M.

· QMP = property V acquired with J that would have been CP had marriage been valid

· J received 1/2 of QMP acquired during her putative marriage to V

· M received the other 1/2 of that QMP
· What are they fighting over? 

· “Property accumulated during the active phase of the bigamy” = QMP acquired from time Juan “married” J in 1945, not CP acquired with M since marriage in 1929. 

· Because V died intestate survivors also have competing claims over his SP.
· Remember M also inherits 100 % of the CP acquired during her marriage to V before V’s putative marriage to J.

· Vargas ruling unfair? 

· Did M lose anything because of J’s putative status?
· If Vargas had died intestate and no putative spouse, M would have taken all CP.  “Instead she received only her one-half share, and the trial court awarded Juan’s one-half share, which ordinarily would have passed intestate to the surviving spouse, to Josephine, Juan’s putative spouse.” 

Death Case: Estate of Leslie (Cal. 1984)

· Facts:
· 1972 William Garvin & Fay Leslie were married in Mexico; marriage invalid under Mexican law because was never recorded.

· Garvin believed validly married; lived as H and W for 9 yrs. until Leslie died intestate in 1981. 

· The two acquired 3 parcels of land during “marriage.” 

· Trial ct. found:

· Putative marriage existed between Leslie and Garvin.

·   
Garvin inherited all quasi-marital property BUT

Garvin was not entitled to inherit any of Leslie’s SP.

· Garvin appealed.

· Ct of Ap found that trial ct. erred.
· Held:  Putative spouse entitled to inherit deceased’s separate property as well as quasi-marital (community) property.

· Rationale: 
· Cal. Fam. Code regulates right of putative spouses to property and support in the context of marital dissolution. 
· Putative spouse must be treated as if married for all purposes.

· Putative spouses have been found entitled to:

· Bring an action for wrongful death

· Claim death benefits under Public Employees’ Retirement Law

· Claim surviving spouse’s worker’s comp. benefits

· Claim surviving spouse’s benefits under civil service law

Remember with Putative Spouse Cases: 
· 1) Judgment of Nullity involves ONLY claim on QMP (and possibly spousal support)

· 2) Death can involve both QMP and deceased’s SP (if died intestate)

· 3) Consider whether person with possible putative spouse claim may be better off not seeking putative spouse status.
Living together unmarried in CA:
Living Together (“Marvin”) Agreements and Domestic Partnerships

Living Together (“Marvin”) Agreements: 

· Marvin v. Marvin (1976) established the following principles:

· Unmarried people can make a valid contract as to mutual duty of support and holding of property.

· Such contracts are not void, so long as sex is not the consideration.

· Court will recognize and enforce:

· 1) Written contract;  2) Express contract, or

· 3) Implied contract or agreement

· Remedies include: constructive trust, resulting trust.

· Marvin agreements may contain provisions regarding property and support different from the “contract” established by California Law for marriage.

How can a party prove an implied agreement?

· Maglica v. Maglica (Cal. 1998):

· “While the facts that a couple live together, hold themselves out as married, and act as companions and confidants toward each other do not, by themselves, show an implied agreement to share property, those facts, when taken together and in conjunction with other facts bearing more directly on the alleged agreement…can show an implied agreement.”
· Court also considers whether the couple had the same last name or had children together. 

What if the party can’t prove an agreement? 

· Marvin states that party can recover in quantum meruit for the value of services performed.

· But…note Maglica says that the measure of recovery is the reasonable value of services rendered, provided they were of direct benefit to the defendant, not the amount of benefit to the defendant.

· Example:  A provides a variety of career support services for B, including scheduling appointments, organizing business-related and social events, managing media coverage.  B’s earnings average $5 million per year.  A’s recovery in quantum meruit is the fair market value (what a paid employee would have earned) for this work. 

Rules in Application: 

· Q: If court finds there is an agreement to share all property, is this the same as finding that the property is CP?
· NO.
· Q: If the court finds a living together agreement, does that mean that there is a common law marriage (“CLM”)?
· NO.  A valid CLM can’t be made in California.

· Q: If the court finds a living together agreement, does that mean there’s a finding of a putative spouse?
· NO.  A living together agreement is made when two adults know they are not married.

· Can a same-sex couple make an enforceable Marvin agreement?

· YES.
Domestic Partnerships in CA: 

· Cal. Fam. Code 297 (effective Jan. 1, 2005), two adults  can file for DP registration with the Sec. of State if:

· 1) Neither is married to someone else or in a DP with someone else that has not been terminated

· 2) The persons are not related by blood in a way that would prevent them from being married to one another in this state

· 3) Both persons are at least 18 years old [or if under age 18 have parental and court consent to establish DP]

· 4) Both persons are capable of consenting to the DP
· Legislative purpose to treat DPs like Spouses: 

· Cal. Fam. Code 297.5:

· (a) “Registered DPs shall have the same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law…as are granted to and imposed upon spouses.”

· (k)(1)This includes: “with respect to community property, mutual duty of support, mutual responsibility for debts to third parties, the right…to seek financial support from the other following the dissolution of the partnership.”

· Additional rights of DPs:

· Cal. Fam. Code 297.5:
· (d) “The rights and obligations of registered DPs with respect to a child of either of them shall be the same as those of spouses. [same] of former or surviving DPs.”

· (e)“to the extent that provisions of California law adopt, refer to, or rely upon, provisions of federal law in a way that would cause DP to be treated differently than spouses, registered DPs shall be treated by California law as if federal law recognized a DP in the same manner as California law.”

CA Recognition of DPs from Other States: 

· Cal. Fam. Code 299.2:  A legal union of two persons of the same sex, other than a marriage, that was validly formed in another jurisdiction and that is substantially equivalent to a domestic partnership as defined [by California law]…shall be recognized as a valid domestic partnership in this state regardless of whether it bears the name domestic partnership.

Other States and CA court orders: 

· Not all other states will give full faith and credit to California Domestic Partnerships.

· BUT

· All other states are required to give full faith and credit to valid orders from courts having jurisdiction over the parties.

· Thus a California court order to allocate property of a divorced couple or a DP couple (including quasi-CP or quasi-Marital Property located in another state) is entitled to recognition.

What to Remember: 

· Same-sex partners may lawfully marry in California.

· Domestic partners have the same rights and duties as married persons under California law.

· California recognizes valid marriages, as well as civil unions/domestic partnerships made in other states and territories.

· No common-law marriage (CLM) can be made in California. 

· California recognizes a valid CLM marriage made in another state or territory.

· California treats marriages and DPs the same for all purposes under state law.

· Despite availability of DPs, same-sex or opposite-sex couples can still make Marvin living together agreements.

· Marvin agreements may contain provisions regarding property and support different from the “contract” established by California Law for marriage and DPs.
Premarital Agreements (Prenups)
Family Code sec. 1500 permits H and W to make agreements before marriage as well as during marriage to alter their property rights.

Subject matter: (1)-(5) property rights (6) choice of law (7) “any other matter, including their personal rights and obligations, not in violation of public policy” or criminal law.
Can a prenup be valid if both parties enter into it figuring the marriage will not last long? 

· Marriage of Dawley (Cal. 1976): 

· Facts:
 Betty Johnson and James Dawley met in 1961 “and maintained an intimate relationship” until March 1964; fought in May and made up; 2 weeks later, Betty is pregnant. Betty was a tenured elementary school teacher; “she feared a nonmarital pregnancy would result in her losing her teaching job”

· James was an engineer; “she threatened him with a paternity suit” and “publicity intended to imperil James’ employment

· Both agreed to a temporary marriage as a solution to their dilemma”

· James’ atty drafted contract; Betty’s atty reviewed it; both signed it on June 11, 1964, and married 2 days later

· Agreement terms: 

· (1) all property and earnings belonging to each before marriage = SP

· (2) all property acquired during marriage = SP

· (3) each disclaimed all CP rights in other spouse’s property

· (4) James will support Betty and her daughter Carolyn for a minimum of 14 calendar months following marriage so Betty could take a leave of absence from teaching

· (5) James will support any child born to Betty w/in 10 months until the child reaches majority.

· Daughter Lisa born January 1965

· 14 months expired in Sept 1965 when Betty resumed teaching job.

· BUT parties continued to live together until July 1972 [6 years later]

· April 1973 James filed for dissolution.

· Ct granted, awarded Betty $1/yr spousal support, custody of Lisa w/ $300/mo child support, and $1,000 attorney’s fees.  No CP award.
· Betty appeals.

· Issue(s): 

· (1)  Is agreement void because it contemplates divorce?

· (2)  Is agreement void because it was tainted by undue influence?

· (3)  Is agreement void because it waives or limits Betty’s right of spousal support?

· (4)  Was agreement rescinded after the 14 months when Betty and James continued to live together?

· Held: (1) No. (2) No. (3). No (4) No

· Rationale: 

· (1) Is agreement void because it contemplates divorce?
· Betty argues agreement invalid because made in expectation that marriage would be of short duration = contrary to public policy favoring marriage. [cites Higgason language “in contemplation of a marriage to last until death”]

· Ct says: “Our decisions…do not hold an agreement void if the parties contemplated dissolution; they hold it void only insofar as the terms of the agreement itself promote the dissolution of the marriage.”

· Court says:  Look to the objective language of the agreement not to the subjective contemplation of the parties

· Rule: An antenuptial agreement violates the state policy favoring marriage only insofar as its terms encourage or promote dissolution.

· Does the agreement promote divorce?

· Any agreement as to property division upon divorce “facilitates” divorce,

·  BUT this does not offend public policy unless it “encourages or promotes dissolution”

· Ct: Rejects the dictum in Higgason “that such agreements are invalid unless the parties contemplated a marriage lasting until death”

· (2) is the agreement invalid because of undue influence? [sexual relationship] 

· Trial court found that Betty freely and voluntarily entered into the agreement = 
no undue influence.

· Was there a “confidential relationship” and breach of fiduciary duty? No.  

· “Parties who are not yet married are not presumed to share a confidential relationship.”
· Betty consulted her own attorney; “she did not rely on the advice and integrity of James.”

· COMPARE Estate of Nelson (1964) 50 y.o. real estate broker before marrying his 22 year old secretary, obtained her agreement to waive all CP, all spousal support, limit $150 attys fees.  This “shocks the conscience” = procured by fraud and undue influence.]

· (3) is the agreement void because it waives or limits Betty’s rights of spousal support? 

· Higgason: void as contrary to public policy to waive spousal support

· Here:
14 months is a minimum period of support only

· Par. VIII gave Betty assurance that Carolyn would be supported for that period of time.

· She as wife had right to support, but James could have filed for divorce.

· Par. VIII protected her against that loss of support if divorce granted.

· Concl:
Purpose of Par. VIII was not to promote dissolution, but to deter it.
· Agreement to provide support for Carolyn is not invalid attempt to limit spousal support
· (4) was agreement rescinded after the 14 months when betty and james continued to live together? 
· Trial ct found lived together freely, BUT each maintained exclusive control over own earnings and property.

· Betty argues filed joint tax returns BUT

· Trial ct found they each paid a proportionate share of taxes depending on SP income.

· Concl:  Trial ct’s finding that “the parties relied upon the antenuptial agreement during the entire course of their marriage” was supported by substantial evidence.

PMAS made before 1/1/1986: 

· GENERAL CRITERIA FOR VALID AND ENFORCEABLE PMA 
· (Marriage of Dawley, 1976) [APPLIES TO PMAS MADE BEFORE 1/1/86]
· 1.PMA need not be made in expectation that marriage will terminate only by death.
· 2. PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).
· 3. Objective terms of the PMA control, not the subjective contemplation of one or both parties.
· 4. Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence.
· 5. PMA may deal with property rights of spouses, but may not waive or limit spousal support (ref. to Higgason). [spousal support provisions per se invalid]
· Factors re fraud, duress, coercion or undue influence: 
· (a) Timing of signing of PMA – discussions before, circumstances surrounding signing (e.g. immediately before wedding)

· (b) Understanding of the PMA – parties’ age, education, sophistication, prior experience with divorce, consultation with legal counsel or opportunity for such consultation; terms of PMA (e.g. vagueness)
How to tell when a PMA is “promoting divorce”? 

· Marriage of Noghrey (Cal App 1985)

· Facts: 
Kambiz’ brother Jamshid dictated a ketubah stating that Kambiz agreed to settle on Farina the house in Sunnyvale, and $500,000 or 1/2 of his assets, whichever is greater, in the event of a divorce.

· In return for agreement, Farina gave Kambiz assurances (medical exam) that she was a virgin [cultural value – harder to be remarried after divorce because no longer virgin]

· Kambiz and Farina signed the agreement

· Kambiz and Farina married for 7 and 1/2 months [who filed for divorce? Farina]

· Issue: is antenuptual agreement invalid as promoting divorce? 

· Held: Yes

· Rationale: 

· Rule is that usually pre-nups are upheld if dealing with property owned prior to marriage and property and earnings after marriage.

· This agreement is not of the type that seeks to define the character of property acquired after marriage nor does it seek to ensure the separate character of property acquired prior to marriage.

· “It constitutes a promise by the husband to give the wife a very substantial amount of money and property, but only upon the occurrence of a divorce.”  

· No incentive for Husband to divorce BUT “She, for her part is encouraged by the very terms of the agreement to seek a dissolution, and with all deliberate speed…”

· W and her family do not possess great wealth.  “The prospect of receiving a house and a minimum of $500,000 by obtaining the no-fault divorce available in California would menace the marriage of the best-intentioned spouse.”

· Can you redraft the contract in such a way as to be legally enforceable?

· [If H files for divorce, she gets the property; if she files for divorce, she does not get the property]  BUT Who is the true “initiator” of the divorce?  Wouldn’t this provision encourage wife to make husband’s life hell?

· Not enforceable if Court finds that this provision is contrary to Cal public policy of no-fault divorce. 
Can a husband contract to pay his spouse for services ‘required by’ or ‘inherent in’ the marital relation [so-called essentials of marriage?]

· NO

· Borelli v. Brusseau (Ct Ap 1993)

· Facts:
H and W executed prenup 4/24/80, married next day remained married until H died on 1/25/89

· H hospitalized w/heart problems 3x from 1983-1987; “became frightened about his health and longevity, told W intended to leave to her [specific list of his SP] property’
· In August 1988 H suffered stroke in hospital, then tx in rehab center

· Told W repeatedly did not want to go to nursing home

· In Oct 1988 H and W entered into oral agreement whereby:

· H promised to give W all [listed] property AND

· W promised to care for H in his home for duration of his illness, thereby avoiding the need for him to move to a rest home or convalescent hospital
· W performed her promise but H did not.  H’s will left W $100,000 and H’s interest in the house they owned as JT [so he gave her his CP share assuming not true JT]; rest of estate to H’s daughter.

· W (Borelli) brought suit against daughter (Brusseau) as executor of estate of H seeking specific performance of promise. Daughter demurred; trial ct dismissed complaint on grounds that agreement is void as against public policy.

· Issue: (1) Did trial ct err?  (2) Is agreement void as contrary to public policy?
· Held:  (1) No.  (2) Yes

· Rationale: 

· Marriage contract differs from other contracts “in that there exists a definite and vital public interest in reference to the marriage relation.”

· Concern of society is primarily for status of parties as H and W

· Concern as to property rights of parties is secondary.

· H and W have obligation of mutual respect, fidelity and support.
· Obligation of support is not conditioned on existence of CP or income.

· 2 cases (1937) and (1941) hold that “a wife is obligated by the marriage contract to provide nursing type care to an ill husband.”

· “Therefore, contracts whereby the wife is to receive compensation for providing such services are void as against public policy and There is no consideration for the W’s promise.”

· We therefore  adhere to the longstanding rule that a spouse is not entitled to compensation for support, apart from rights to community property and the like that arise from the marital relation itself.”

· The rule is gender neutral as applied more recently: both H and W can recover for loss of consortium:
· includes love, companionship, affection, society,

· sexual relations, solace 

· and physical assistance in maintenance of household

· Marital duty of support in Cal. includes caring for spouse who is ill.

· “Support” includes sympathy, comfort, love, care and affection.

· These cannot be delegated to a third party, any more than the statutory duties of fidelity and mutual respect.

· [So would a W or H who put spouse in a nursing home despite pleas to stay at home have breached the duty of mutual support? No]


· Public policy: want to discourage “sickbed bargaining”; “such negotiations are antithetical to the institution of marriage as the Legislature has defined it.”

· SO WATCH FOR A BAR EXAM QUESTION WHERE SPOUSE A AND SPOUSE B ARE NOT MARRIED OR MARRIAGE WAS NOT VALID – IN SUCH A CASE THE AGREEMENT WOULD BE ENFORCEABLE!  [HINT, HINT]

· ***WHAT IF W HAD LEFT H AND FILED FOR DIVORCE, SAYING IT WAS TOO HARD TO CARE FOR HIM, AND H HAD OFFERED HER ALL THAT SP IF SHE WOULD RECONCILE AND STAY MARRIED TO HIM?

· Good consideration?  Yes

· Contrary to public policy?  No [it’s good to encourage people to reconcile]

· WHO KNOWS HOW THIS MIGHT SHOW UP ON THE BAR EXAM -- THINK OF IT AS A POSSIBLE PROBLEM IN A PRE- OR POST- MARITAL AGREEMENT TO TRANSMUTE.

· Borelli court referred to H and W’s mutual duty of support.  During marriage this is “enforced” by the ability either spouse has to encumber the community.  What if there is no community?  Obligation to pay for “necessaries” out of SP.    

Other subject matters deemed void against public policy: 

· PROVISIONS UNDER WHICH ONE OR BOTH SPOUSES WILL FORFEIT PROPERTY INTEREST FOR ADULTERY, SMOKING, DRUG ABUSE, PHYSICAL ABUSE 

· = VOID BECAUSE OF NO-FAULT DIVORCE.  CAN BRING CIVIL SUIT FOR DAMAGES IN DOMESTIC VIOLENCE CASES.]

PMAS Made on/after 1/1/1986: 

· CALIFORNIA PREMARITAL AGREEMENT ACT (CPMAA)
· A. SUBJECT MATTER OF PMAs: (see section 1612):

· 1. Subject matter can include property, choice of law, any other matter including personal rights and obligations, not in violation of public policy of state. [Because Pendleton interprets the statute, spousal support waivers made on or after 1/1/86 are not per se invalid]
· 2. Spousal support waivers are not per se unenforceable and will not violate public policy when “executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waivers.” (Pendleton v. Fireman, 2000).

· Marriage of Penleton v. Fireman (Cal. 2000): 

· Facts:   Candace Pendleton and Barry Fireman got married in July 1991

· Represented by separate counsel executed prenup

· Agreed that, in the event that marriage did not last until death did them part, neither would seek spousal support from the other.

· They separated in 1995, and Candace filed for divorce in April 1996, including a petition for spousal support [Her net worth at the time was 2.5 million, and she reported a gross monthly income of $5,772]

· Barry, who had a doctorate in pharmacology, a law degree, ownership in various companies, also had a net worth of around $2.5 million.

· Trial ct found prenup waiver of spousal support void as contrary to public policy, and ordered Barry to pay Candace $8,500 spousal support pendente lite

· Barry appealed. Ct of Ap reversed, finding spousal support waiver valid.

· Cal. Supreme Court granted review, affirmed 6-1.

· Issue: Whether, given the current state of case law and “recent’ legislative enactments, spousal support waivers in premarital agreements violate any public policy or any statute imposing a criminal penalty?

· Held: spousal support waivers and limitations contained in written premarital agreements are not contrary to public policy and are not per se void or unforeseeable 

· Legislative History: 

· 1985 Cal. Legis. Adopted Uniform Premarital Agreement Act

· Omitted provision permitting waiver of spousal support

· Did so on advice of counsel that Cal case law did not permit such waivers Dawley)(citing Higgason)

· The Legislature deleted the express authorization for spousal support waivers because they recognized that the enforceability of such waivers is a question for the courts, not the Legislature.

· If had wanted to prohibit them outright, would have said no explicitly.

· Public Policy Issue: 

· Spousal waivers considered void because they would encourage divorce
· Theory: Bad spouse uses spousal support waiver to limit the damage in event of divorce; treats other spouse badly and s/he has no recourse.  If divorces, won’t get supported even though s/he was “innocent” and other spouse at “fault.”)

· BUT

· 1970 No fault divorce in Cal

· 1973/1975 Both spouses given power to manage CP

· 50-50 division of CP upon divorce (not based on “fault” anymore)

· The public policy considerations of the 19th century have little, if anything to do with the lives we live on the eve of the 21st century.  A system of laws that has abandoned fault-based divorce and unequal control of community property in favor of a statutory scheme imposing mutual and androgynous support obligations should not per se prohibit premarital spousal support waivers or limitations.”
· Can spouse in prenup waive right to a family allowance from other spouse’s probate estate or homestead? 

· Yes, where minor children are not involved—no public policy prohibition 

· Can spouse in prenup waive right to all property interest? Yes 

· We fail to see any public policy reason (or any reason at all) to permit all of these agreements but not those coving spousal support 

Enforceability of PMAS Post-1986: 

· Section 1615:    
· NOT enforceable if party against whom enforcement is sought (i.e. spouse who is disadvantaged by the PMA) proves EITHER:

· 1. The spouse did not execute the agreement VOLUNTARILY (that there was coercion and lack of knowledge). (Bonds, 2000).

· Factors include:

· Proximity of execution to the wedding

· Surprise in presentation of the agreement

· Presence or absence of independent counsel

· Inequality of bargaining power such as age and sophistication of parties, disclosure of assets

· Understanding or awareness of the (objective) intent of the agreement. 

· Or 

· 2(a) The agreement was unconscionable when it was entered into (execution)AND

· 2(b) Before execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial agreements of the other party.

· [NOTE: Yes, this means that if there was fair and reasonable disclosure and the parties entered into the agreement voluntarily, the PMA will be enforced even if unconscionable.  The spouse arguing against enforcement must prove BOTH an unconscionable agreement AND inadequate disclosure.]

· C. EXCEPTION TO STATUTE OF FRAUDS requirement “are equally applicable to” the CPMA Act. (Hall).
CPMA Amendments: 1/1/2002: 

· A. SUBJECT MATTER OF PMAS: See Section 1612(c) (Legislative reaction to Pendleton and Fireman):

· 1. Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.

· 2. Even if that party was represented by independent counsel, a spousal support provision will NOT be enforced if it is unconscionable at the time of enforcement.
· B. ENFORCEABILITY OF PMAS:  See Section 1615(c) (Legislative reaction to Bonds):
· 1. The parties are required to have independent legal counsel OR to waive that right in a separate written document.  

· 2.  The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel, and the time the PMA is signed.

Retroactivity of Amendments?

· APPLY TO PMAS MADE BEFORE 1986?    NO
· Cal. Fam. Code 1503: Validity and effect of PMAS made before January 1, 1986 shall continue to be determined by the law applicable to the agreements before January 1, 1986.

· APPLY TO PMAS MADE FROM 1986 TO 2002? YES
· Cal. Fam. Code 4(c): Amendments to the Family Code apply to all matters governed by those amendments without regard to when the operative events occurred….subject only to Section 4(h) and due process requirements.
· Cal. Fam. Code 4(h): “If a party shows, and the court determines, that [retroactive application] would substantially interfere with the effective conduct of the proceedings or the rights of the parties or other interested persons…the court may [decline to apply the new law retroactively.]”
· Marriage of Cadwell-Faso&Faso,  191 Cal. App. 4th 945 (2011). 

· Facts: Both spouses had independent counsel, negotiated for 6 months. Two days before wedding, they added a newly drafted addendum, and both signed.

· Issue:  Does 7 day requirement apply retroactively so that the PMA here was unenforceable??

· Held:  The 7 day requirement does not apply when both parties are represented by counsel. 

Legislative response: 

· LEGISLATURE INTENDED BOTH REPRESENTED AND UNREPRESENTED PARTIES TO HAVE 7 DAYS TO CONSIDER THE PMA AFTER PRESENTATION OF THE FINAL VERSION. 

· Effective January 1, 2020 as prospective only, 
· Sec. 1615(c)(2)…(B) For an agreement executed on or after January 1, 2020, the party against who enforcement is sought had not less than seven calendar days between the time that party was first presented with the final agreement and the time the agreement was signed, regardless of whether the party is represented by legal counsel. This requirement does not apply to non-substantive amendments that do not change the terms of the agreement.
Retroactive application of family law amendments? 

· Cal. Fam. Code 4(f):  No person is liable for an action taken before the operative date [of the new law] that was proper at the time of the action, even though the action would be improper if taken on or after the operative date….

· Cal. Fam. Code 4(h): If a party shows that the retroactive application of the new law would substantially interfere with the conduct of the proceedings or the rights of the parties, the court has discretion to apply either the new law or the old law to the extent necessary to mitigate that substantial interference.
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