

Ad Law Outline

Advertising Law
False Advertising
Federal Trade Commission (FTC) and Attorney Generals (AG) — Regulatory Check
FTC Act 15 USC 45(a)(1): 

Unfair methods of competition OR

Unfair or deceptive Acts or Practices 

In or Affecting Commerce —> Unlawful


“Unfair” requires



Injury: Material Misrepresentation w/ Actual Injury




MM: Designed to influence/impact consumer’s behavior/activity




AI: Damages (Health, Safety = High Interest)



Balancing of Interests: Limited Funds and Resources to pursue


Analyzed in the Totality of the Messaging (Name, Claims, Ads)



What is the “Reasonable Consumer” is likely to perceive?

Administrative Litigation, Federal Litigation, and Rule-making, Guidelines and Advisory 


Opinions


Receive Injunctive Relief, Restitution to be paid out to consumers, Class Actions
Competitors and Self-Regulation
Lanham Act False Advertising: Competitors may sue under this IF

False or misleading Statement of Fact 


Fact: Specific and measurable claim



capable of being proven false OR



reasonably interpreted as a statement of objective fact

In interstate commerce

In connection w/ commercial ads or promotion that 


likely to induce consumer action

Materially Misrepresents (actually deceives or has tendency to deceive an appreciable 


number of consumers in the intended audience about a material fact)


Material Fact: a fact likely to influence/impact consumer behavior


Nature, Characteristics, Qualities, or Geographic origin 

that is likely to cause injury to the P
Better Business Bureau (BBB) and National Advertising Division (NAD)

Self-Regulation of Ads / Typically Competitors, Sometimes Initiate proceeding themself

Voluntary Proceedings


Private, NOT legal —> Recommendations



or Ad is Substantiated


Rec NOT followed / NO Participation: Refers matter to the FTC (legal regulation)
Private Plaintiffs (Consumers)
Contract Law:

General Rule: Ads are NOT Offers


Ex) Pepsi Points Commercial: not enough information of how to earn “rewards”, 



Joking as teen earns Jet for seemingly nothing =/= Offer

Exception: Ad is clear, definite, AND explicit (leaves nothing for negotiation)


Considers the Reasonable consumer acting Reasonably under all circumstances


Ex) Fur Coat for $1 case: had all information, clear, required nothing more of 



consumer than to show up = Offer

FTC “Free” Guidelines: T&C set forth 


clearly and conspicuously


“at the outset” AND 


“in close conjunction” w/ free offer
Fraud: requires

1) False and Material Representation

2) Scienter (recklessness+) of falsity w/ intent to deceive

3) Purchaser’s justifiable reliance on Misrepresentation


Ex) Vokes v. Arthur Murray: 70+ yr old widow buys 2300 hrs of dance lessons for 

$31K; Told her she was a great dancer (wasn’t) and if she had a little bit more 



practice (hrs) would be amazing —> Fraud
CA Consumer Protection Laws
Deception
Fact v. Opinion v. Puffery
Fact: Specific and measurable claim

capable of being proven false OR

reasonably interpreted as a statement of objective fact
Puffery: 

Exaggerated, blustering, and boasting statement OR


no reasonable consumer would be justified in relying on

General claim of superiority 


so vague, understood as nothing more than opinion

Ex) Pizza Hut v. Papa John’s: 


“Better Ingredients. Better Pizza.” = Puffery



not specific, mere opinion, can’t be proven false


Slogan + Sauce (vine-ripened tomatoes) and Dough (long yeast period, filtered 



water vs. tap) = Fact



adds on specificity, details, manner presented conveyed superiority



influenced consumer behavior shown by Sales of Pizza Hut going down
Depictions must be Fair, Reasonable, Accurate w/ Solid Substantiation

Ex) SC Johnson v. Clorox: Goldfish in Ziploc bag vs. in Glad bag —> Dripping shown in 
both as TOO much = False and Misleading, did NOT drip at rate shown in commercial

Ex 2) Time Warner v. Direct TV: Pixelated depiction, although false and misleading =/=


misrepresentation as no reasonable consumer would believe the depiction to be true
Falsity (explicit or implicit)
Taken in Totality, considering all circumstances, contexts, and implications

Literally False Claim: courts presume consumer deception 


Ex) 
Voiceover: Razor changes beard hair angles —> didn’t do that



Animation showed hair extension —> didn’t do that

Implied False/Misleading Claim: Not untrue claim creating false net impression


Evidence must show consumers got implied false message (NOT FTC/NAD)


False by necessary implication: 
Substantiation: 
Advertiser must have 

Reasonable Basis for Claims before making such

Done w/ adequate percentage of Targeted Audience
Establishment Claim: Ad must have

Amount AND Type of Substantiation actually represented


Adequate Survey/ Test AND apples-to-apples comparisons


Number and Quality of Surveyed 

False IF Bad Science
Special Substantiation Situations:

Endorsements and Testimonials: requires


Clear and Conspicuous disclosure of generally accepted performance, in depicted 



circumstances, based on adequate substantiation

Scientific / Health Claims:


Food or Drug = FDA Authorization


Health Benefits (Competent and Reliable Science)
Materiality
Likely to mislead consumers:

Receive the message (understand what ad wants them to believe, even if aren’t deceived)

Reasonable Targeted Consumer

Not Insubstantial Number (Lanham Act) / Substantial Number (FTC)


>20% favors P ; <10% favors D
Material: Likely to affect purchasing decision

Inherent Quality or Characteristic OR if harms (NOT required)
FTC presumes materiality when

1) express claim: makes Claim —> Must think influences consumers

2) Implied Claims where intent to make claim

3) Omissions where seller knew consumers needed info to evaluate product/service

4) Claims of important matters (health, safety)

Ex) FTC v. Kraft: 5 oz of milk in Kraft Singles =/= 5 oz of calcium from milk w/in 


Singles —> Material Misrepresentation of health claim
Omissions
15 USC § 55(a)(1): FTC & Omissions

not every aspect of product

facts necessary to dissipate false assumptions material in light of representations 



actually made
Lanham and NAD
Regulates omissions that lead to erroneous conclusions about claims made

Lanham Act


Omissions NOT included —> left to courts to apply in practice


NOT required auto disclose all info consumers might find relevant to making 



decision

NAD


disclosures are only required to avoid materially misleading facts

Ex) Tiffany case


Omission actionable if it leads consumer to draw erroneous conclusions about 



explicit claims in ad



Be literally false



Be misleading



Convert apples to apples to apples to oranges
Disclosures
Materially Incomplete or misleading w/o the disclaimer?

YES —> Disclose
Limitations to disclosures

space, time, and creative imperatives
Effective Disclaimer

1) clearly written and 


clear: readily understood, appropriate to targeted consumer



ex) children have special rules


Four P’s: Prominence (notice), Presentation (understand), Placement (where they 



will look), and Proximity (near the claim it qualifies)

2) prominent
FTC Deception Statement

Written disclosures or fine print may be insufficient to correct misleading representation


Deceptive ads can be rewritten simply and easily 
Disclaimers only good to cover ambiguities

NOT literally false claim
If format makes disclosure impossible  —> shouldn’t use
First Amendment and Advertising
Regulation of Advertising 
Hudson Gas + Electric Corp. vs. Public Service Commission of 

Energy Crisis
Informational Aspect of Advertising 

No protection to the suppression of commercial messages that don’t accurately inform the 
public

1) Is it protected by 1st Am?

2) Is it lawful activity and not misleading?

3) Is the asserted govt interest substantial?


is regulation directly advance the asserted interest? AND

4) NOT more extensive than necessary?
Trademarks

TM law applies to anything signifying product source to consumers 

Federal Law —> Lanham Act/TM Act of 1946 (15 U.S.C. § 1127)

State Law —> Versions of Model State Trademark Bill

Private Entities —> Internal TM policies, brand policies, extra-judicial adjudication 


processes for TM disputes
Acquiring Recognized TM Rights
1) In-Use TM Application, requires a
Use in Commerce: “bona fide use of a mark in the ordinary course of trade and not made 
merely to reserve a right in a mark” (15 U.S.C. § 1127)

may include advertising 
- Must be Genuine and Real
· Legitimate Ongoing Commerce
· Generally, must be displayed on the product and actually be available for offer
Products, require
1) Mark on products, packaging, labels/tags, or documents w/ products
2) Actually sold or transported w/in US or territories
Services, require
1) Mark is used in ads, marketing, fliers, radio ads, TV, or websites
2) Services have actually been rendered in US or territories
2) Intent-to-Use TM Application

Selects a brand, has NOT begun using it

When actually begins using TM in Commerce


Amendment to Allege Use OR Statement of Use
Benefits of Registration 

TM Infringement Claims do not require surveys, nor materiality

National priority to the TM Owner


not limited to use in commerce geography

Guaranteed access to federal courts


Procedural Benefits: Presumption of Validity (of the TM)

Eligible for Enhanced Remedies


Treble Damages and Attorney’s Fees
TM Definitions of Semantic Distinctiveness (Strong to Weak)
Inherently Distinctive TMs: eligible for TM protection and registration immediately after use in commerce 

1) Fanciful: newly coined terms (Oreo)

2) Arbitrary: dictionary words for novel meaning (Apple)

3) Suggestive: suggestion about associated product (Greyhound Bus)
Sometimes Protectable as TM (requires Secondary Meaning)

4) Descriptive: dictionary words describing attributes (Dress Barn)


Includes Personal Names and Geographic Terms


“Secondary Meaning” for Protection: refers to 1 user in marketplace (U-Haul)
Never Protectable as a TM

5) Generic words: dictionary words w/ dictionary meanings (apple)
Potential Loss of a TM

Genericide: Term becomes a Generic Description for class of goods


LOSES all protection (Aspirin)
TM Infringement 
Elements:

1) P has valid and protectable TM Rights


Assumed by Registration

2) P’s use in commerce date predates D’s giving it “priority”


by Usage or Application Date

3) D used TM in commerce*


Controversial: 
1) “Commerce” (as defined by Commerce Clause) and “Use in Commerce” (as defined by TM law, on product or packaging) have an irreconcilable ambiguity
1) Courts gloss over element when D clearly made a use in commerce of P’s TM

4) D’s usage creates likelihood of Consumer Confusion about product’s source, 



sponsorship or affiliation


Ex 1) Mastercard International Inc. v. Nader



Establishing Consumer Confusion


Ex 2) Belmora LLC v. Bayer Consumer Care AG



Using TM Rights in confusing way
Consumer Confusion Multi-factor Balancing Test



1) Strength of P’s mark

2) Degree of similarity b/w two marks

3) Proximity of the products or services

4) Likelihood prior owner will “bridge the gap” into newcomer’s product or service line

5) Evidence of actual Confusion

6) Whether D adopted mark in Good Faith

7) Quality of D’s product or service

8) Sophistication of the parties’ consumers
Trade Secrets

info that derives value as a secret and gives business competitive edge

Protected from


misappropriation or misuse

Loses when not secret


Avoid by Trade Secret License
Future Marketing Plans

Premature Disclosure 

Ex) Pepsico Disclosure:


high ranking employee left to work w/ competitor



given a parallel position


Pepsico tries to prevent employee from spilling trade secrets



Misappropriation suit; temp rest order from starting job


Direct competition


likelihood would disclose information


attempt to keep this secret


argued would inevitably disclose knowledge
1) sufficiently secret to derive economic value from secrecy

calling on prior knowledge from sparse marketing plan from Redmond
1) From effort that are reasonable under circumstances to maintain secrecy
Customer Lists

Lists of actual or prospective customers


generally not Trade secrets

Ex) Gary Van Zeeland Talent v. Sandas


Sandas took list of all the people the GVZ had sent Christmas cards to


GVZ sued for TS


NOT a TS: 



Abbot Lab v. Norse and American Welding 



6 Factor Test from this
Idea Submissions

allegedly benefits from commercial value

Ex) Burgess v. Coca Cola (unsuccessful)


Burgess claimed it was his idea


small idea of animals in vending machine —> small polar bears w/ ice


sent to 


4 elements 

Ex) Taco Bell (successful)


Had access to both ad materials for Wrench and TBWA


advanced negotiations w/ Wrench and TBWA for new ad —> dropped


retroactive TBWA indemnity clause after receiving idea


ONLY TB faulted



TBWA not a party, not aware of Wrench chihuahua  —> already came up 




with it

Patents

not many in advertising

Make, use, sell, offer for sale or import the invention for the duration (20 yrs)

3 Types: novel, non-obvious 


Design, Plant, Utility

Utility Patents: new and useful products
In advertising

tracking activity and what ads are best suited

where to advertise on a shopping cart
Abstract ideas aren’t patentable

if a software/program does this —> not enforceable
Copyright

original work of authorship fixed in a tangible medium of expression

No registration required


Pre req for filing suit, Procedural benefits, Burden to D to prove invalid

Owners’ exclusive rights


reproduction, distribution, public performance, derivative works 
Protectable

anything fixable and tangible BY Constitution (S8, Cl 8)

Ex) Bleinstein v. Donaldson


art for advertisement for Circus


supreme ct —> ads are protectable


others are free to copy original NOT to copy the copy


no reason to deny protection for ads w/ purpose to attract consumer and 




increasing trade


Non-discrimination principle —> all that’s needed is original creative work



not up to judges to determine merits of art
Copyright Infringement
1) Valid Copyright
2) D copied registered work

a) D had access to work and

b) substantial similarity b/w 2 works


actual copying: probatively similar

Ex) Ets Hokin v. Skyy Spirits


Product shots —> photographer wanted to retain rights to photos



Skyy hired other photographers who took similar photos


Skyy argued not worthy of copyright



Threshold for originality = extremely low



modicum of creativity is enough


Found no infringement —> NOT substantial similarity



not virtually identical —> Thin Copyright: protection only to the point of 




when someone exactly copies your work

Defenses


Merger: only one, or a few ways to express an idea



idea merges w/ author’s expression


Ex) Webloyalty v. Consumer



Copied registered copyrights in “sell page” and “special offer banner”



found infringement —> Multiple ways to express the ad



had web loyalty number at bottom


Scenes a faire: certain elements expected b/c of a particular genre



training montage in sports movie
Photo Cases
Shrock v. Learning Curve

Photos of something w/ a copyright

P registered photos and sued for infringement 

Derivative work: Thomas Train already had Copyright and authorized 


owned rights to photographs, but only to extent used in 
Photos w/o permission to take of products w/ copyright

Thin copyright: photos of products not completely 

Derived from original 

Not having permission does not matter —> Useful articles are allowed to have product 


shots, regardless of underlying CR
Copying Advertising Concepts

Not verbatim or pure reproduction —> Substantial Similarity instead

Ex) Culver v. Steak N Shake


similar combo of dialogue, pacing, sequence, background, and visual elements 


ct determined can only do sequence in certain ways 


W/ Substantially Similar 



about small details



can’t copyright facts
Who can own Ad Copy?

Advertisers

Third-party help (photographers, ad agency)


generally —> own by default, UNLESS K that says otherwise

Work for hire = advertiser owns 


must be in writing and fit 9 categories

Ad Agencies


Own any ad copy they prepare for the advertiser 


Advertiser has them sign K to give right to pitch materials
Ownership Issues

Website Designers: copyright ownership of an advertiser’s website designed by an 


independent contractor

Written Ks HELP

Overlapping Publicity Rights: 


High damages


need separate permission to use publicity/privacy rights of anyone depicted in the 



ad

W/o such —> Flickr 


invasion of privacy, slander/libel etc.
James Bond Case —> BIG CR case

General Idea


Parody?  —> didn’t critique them/take them down



celebrated instead 


Honda beat BMW ads to market —> MGM and BMW not happy


Sequence altogether —> Professor Film Studies: dissertation on James Bond 



movies


Discovery Request that wasn’t general


Casting Call and Storyboards called for James Bond similarities



interfered w/ evidence


Matching of scenes and characters
Fair Use Defense

Affirmative Defense; D must prove

Courts can avoid rigid interpretation of CR Act to consider the public benefit for artistic 


creativity and social criticism
17 USCA §107: Limitations on Exclusive Rights: Fair Use

Criticism, comment, new reporting, teaching, scholarship, or research NOT infringement

NOT exhaustive list, case-by-case


1) purpose and character of the use (commercial or nonprofit education)



Transformative: adds something new (expression, meaning, or message)



How the works may reasonably be perceived —> question of LAW



direct economic benefit NOT required


2) nature of CR work



Expressive = High CR vs. Thin CR


3) amount and substantiality of portion used 



the heart of the work —> not enough alone, must be in context and 




compared with alleged work


4) effect of use on potential market for or value of CR work (MOST 




IMPORTANT)



extent of market harm and adverse effect on potential market for OG and 




derivative works
Parody and Fair Use

Must use the OG to comment on artist’s work —> Transformative

“aims to comment upon or criticize a prior work by approaching elements of the OG in 


creating a new artistic, as opposed to scholarly or journalistic work” (Houghton Mifflin)

Ex) Mattel: Barbie case, use of Barbie dolls to depict objectification of women —> 


Could be Fair Use


1) Can a parodic character reasonably be perceived? —> Question of LAW, not 



fact



doesn’t take into account surveys



Barbie as symbol for American girlhood is flipped by injury from 





domestic items
COPPA (Children’s Online Privacy Protection Act)

prohibits unfair or deceptive practices for

collection, use, and/or disclosure of personal info of children using the internet


under 13


gathering any personal information about the child


can NOT condition participation on giving info
NOT liable if

Operator took reasonable measures to delete all child’s information before being public 


and doesn’t retain it
Regulation

Notice of collection, use, and disclosure w/ parental rights


Direct: reasonable attempt to notify parent



Must have: parent’s info, consent required, types of personal info 





collected, privacy policy, means of verifiable consent, deletion rights


Voluntary Notice, Intent to communicate multiple times, and to protect child’s 



safety

verifiable parental consent


prior to collection, use, or disclosure


reasonably calculated to obtain and verify actual parent or guardian


EXC) purpose to contact parents for consent, notify of participation, before 



immediate deletion, child safety

no conditions on personal information provided

reasonable confidentiality, integrity, and security 
Rights of parent

Request review of personal info

Refuse to permit further collection and deletion

Requires assurance this is the parent and not unduly burdensome to exercise rights

EXC) Operator’s Good Faith w/ reasonable means of verification
Data Retention and Deletion

Retained for what is reasonably required to perform purpose

Deleted to preclude use or recovery
Safe Harbor

Alternative to COPPA

Approval requires


greater protections


independent assessment


Disciplinary actions 


Must request according to statute


Record keeping once granted
CARU (Children’s Advertising Review Unit)

Self-regulatory agency for children under 13


similar to NAD

handles ad challenges and consumer complaints

protects against deception and unfairness
Deception similar to FTC

in light of the child’s experience, maturity, limited cognitive ability, and evaluation of ads
Product Presentation and Claims

presentation can not mislead children about


1) performance 


2) method of operation


3) sound


4) durability

benefits of use can not mislead children


1) strength acquisition


2) status


3) popularity


4) intelligence

accurate performance by children and what’s included
Food is also regulated 

Ex) Kellogg’s Bad Apple Ad: Kellog’s pulled ad as it could be understood that apples


were bad for children and cinnamon is sweet
Children’s Food and Beverage Advertising Initiative (CFBAI)

participants agree to healthy promotion for children under 13

no ads in elementary schools

no product placement

limit use of characters inconsistent with Initiative
Puffery is not allowed
Material Disclosures

clear considering children’s experience, context clues

made periodically, not inconsistent or contradictory 
Promotions, Loyalty Programs, Sweepstakes, and Contests

especially careful 

Clearly and Conspicuously disclosed info for each category/detail 
Sales pressure —> avoid any statements that would push a sale onto the child

Ex) Subway case: “Hurry into Subway…otherwise you’ll miss out” = Sales Pressure
Unsafe or Inappropriate Ads to Children 
CARU Updates (1/1/22)

In Game Ads


should be easily ID’d as ads


should not use unfair, deceptive tactics


exiting must be clear and conspicuous


clear that uses real money


age appropriate

Diversity and Inclusion —> positive change
Blurring of Ads and Content

must have clear distinction b/w ads and content

Ex) Talking Tom: banner ads not clearly distinct from game, may tap ads w/o knowing

Ex) Barbie: no label on ads, couldn’t exit screen —> clearer labels and disclosures
Self-Regulatory Guidelines for Children’s Online Privacy Protection

consistent w/ COPPA Data Collection 
Influencers, Endorsements, Testimonials
Rules from

FTC Guides for testimonials

any ad likely to believe reflects opinions, beliefs, findings or experiences of a party other 


than sponsoring advertiser

False Ad rules apply to endorsers as well


must be actual beliefs or experiences


can’t say anything deceptive that advertiser couldn’t say
Social Media Influencers

When to disclose


any material connection to the brand (financial, employment, family relationship)


even if for free, even if brand didn’t tell them —> must be disclosed


can’t assume consumers know (in long standing relationship)

Disclosure


obvious, shouldn’t be mixed w/ other hashtags, good practice


can’t disguise their benefit w/ the brand

Ex) FTC v. Teami, LLC


partnered w/ a lot of celebrities and influencers


and said could cause weight loss and health things —> w/o substantiation 


didn’t disclose they were being paid


went after celebrities and advertiser (usually advertiser)
Giveaways

Ex) Cole Haan: decided against enforcement b/c didn’t issue guides on giveaways


Boards on Pinterest —> advised more apparent disclosure b/w competition and 



posts


Online hair colors


didn’t pay people to endorse the product


interacted w/ reviews 


“hair color we love” —> NOT their product
Endorser’s Liability

will principally enforce against advertisers rather than endorsers

Follow guidelines


disclose, monitor the resulting online posts to assure compliance
FTC put out a letter —> to put out a notice

disclosures are proper

Civil penalties per violation 
Branded Entertainment and Integrated Marketing
Integrated Marketing

Strategy behind delivering company’s message


Apple store —> square in different sections


Share a Coke w/ —> happy friendly


Southwest —> Transparency 
Product placement/Embedded Marketing
ERMA
FTC Guidelines

Commercial Alert —> requested investigations and guidelines for product placement


Clear and Conspicuous


ID product placements —> No

Section 5


if just placed —> ok


if makes a claim —> may be bad 



talking about attributes —> may be bad

No need for disclosures

Ex) BluBlocker Sunglasses


consumer challenge 



not news, but was a 30 minute commercial w/ actors


complained they violated Section 5 as some independent investigative program



instead of based on objective product testing


still using to this day
Product Placement and Children

only if it will deceive an ordinary child
Native Advertising

Paid ads that seem like they belong


cohesive w/ interface but w/ small indicator as ad
Types

1) In-Feed: IG posts w/ Sponsored


like other organic posts

2) Paid Search Native Ad: Looks exactly like Google search but w/ ad

3) Recommended Widgets: 


Ads around the web or For You


could not be relevant w/ what looking at

4) Promoted Listing Native Ad


Money to get to the top

5) In-Ad w/ Native element Units


Ad on page


contextually relevant content w/ ad



difference from recommended widgets

6) Custom Native Ads


anything else that doesn’t fall into categories


sponsored playlist on Spotify sponsored by Hyundai
Regulation

FTC Act Section 5
Cases
Ads appearing in News Format

Ex) FTC v. NourishLife: 


2 different sites


Research —> benefits of Nourishlife capsules 



no disclosure w/ Nourishlife and research website



misrepresented as independent server


Can operate 2 different websites —> MUST disclose
Misleading Door Opener

Ex) FTC v. LeanSpa


operated several other websites to promote weigh-loss products
Deceptive Endorsement that does not Disclose a Sponsoring Advertiser

Ex) FTC v. Reverb Communications
Key Takeaways for Native Ads

Disclosure


clear that ads are ads


use verbiage that best describes relationship to product


avoid ambiguous terms

Visibility


must NOT be hidden, not prominent


w/ the reasonable consumer and what they would think

Liability


PR companies, Ad developers both had to pay fines


must who work w/ carefully 


can be held liable for others actions


Indemnity Clauses

