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1. Overview & General Principles
a. General Principles:
a. The American law of succession, both probate and nonprobate, is organized around the principle of freedom of disposition.
b. The right of a property owners to dispose of her property at death on terms that she prescribes has become to be recognized as a separate stick in the bundle of rights called property.
c. There is not an unfettered ability to transfer assets as the government taxes estates.
d. There is also no unfettered right to inherit
1) The rights are subject to appropriate restriction (reasonable regulation).
2) CA probate code represents the regulations on the appropriate restriction of property.
b. Roadmap to answer the following question: who gets your stuff when you die?
a. Is the property probate or non-probate property?
1) First determine non-probate property. If property is non-probate property, it is not included in the decedent's estate and it passes to the intended beneficiary outside of probate.
2) Any residual property is probate property and included in decedent's estate. Who gets probate intestate property also depends on whether decedent died testate, intestate, or both.
a) Testate:
i) Terms of the will govern
a) Has to go through court because the court has to decide the validity of the will.
b) Once the court decides the validity of the will, then the property will be disbursed.
b) Intestate
i) Who gets property subject to intestacy depends on whether the decedent is single or married.
ii) If married, it further depends on whether the couple is domiciled in a community property state or not.
1. If couple is domiciled in a community property state, the community property assets are owned by both spouses.
a. Community property is the primary spousal protection. Can't give away your spouse's property
b. However, spouses can agree to a prenuptial agreement where one spouse waives rights to community property.
2. Nevertheless, if there is separate property (owned before marriage, received by gift or inheritance), you can give away separate property without spousal consent.
iii) If unmarried, property passes pursuant to the table of consanguinity
1. Blood descendants have priority to the estate's assets
2. If there are no direct blood relatives, you go up the chart to your parents.
a. If your parents are not alive, you go down the chart to brothers/sisters, neices/nephews, etc.
3. If none of your parent's blood relatives are alive, you go up to your grandparents.
a. If your grandparents are not alive, you do down the chart and follow the same process.
b. Non-probate property
1) Non-probate property is a self-executing transfer that occurs upon death. There are generally five types:
a) Joint-tenant with right of survivorship
i) Technically nothing passes from decedent; rather, the decedent's interest disappears.
ii) Don't need a will, don't need to go to court.
b) Insurance Contracts
i) Third party beneficiary receives the policy amount outside of probate.
c) Inter-vivos trust
i) Trust is an entity where a trustee holds legal title for the benefit of another.
ii) A transfer to an inter-vivos trust is effectively a gift in trust while settlor is alive
d) Legal possessory estates and future interests
i) O to A for Life then to B
a) A has a possessory estate
b) B has a future interest
e) Pay on Death and Transfer on Death Contracts
a) Today, bank, brokerage, and other accounts commonly allow for a POD or TOD beneficiary designation under which the account custodian distributes property at the decedent's death to the named beneficiary.
2) In all of these five instruments intent is clear. That is the similarity. We do not need probate to direct these assets.
c. Probate Terminology
i. When a person dies and probate is necessary, the first step is the appointment of a personal representative to wind up the decedent's affairs.
ii. The personal representative is a fiduciary who collects and inventories the property of the decedent; manages and protects the property during the administration of the estate; processes the claims of creditors and files federal and state tax returns; and distributes the property to those entitled.
iii. If a decedent dies with a will, she is said to die testate.
1) Dies with a testamentary device
iv. If a testate decedent in her will names the person who is to execute the will and administer the probate estate, such personal representative is usually called an executor.
1) If the will does not name an executor, the named executor is unable or unwilling to serve, or the decedent dies intestate, the court will name a personal representative who is generally called an administrator.
a) The administrator is usually selected from a statutory list of persons who are given preference (e.g. family).
2) These people are responsible for protecting the assets of the estate and publish notice to creditors of the estate.
a) Then the executor pays creditors first.
b) Once all claims have been resolved, the residual estate will be allocated to the beneficiaries under the terms of the will.
c) If intestate, distribute per terms of the terms of the probate code.
d) Once the probate process goes, the will is public.
e) Once the executor distributes property, beneficiaries take property with clean slate.
v. Today a single statute of descent and distribution governs intestacy in almost all states, making the same persons intestate successors to both real and personal property.
d. Barring Creditors
1) Every state has a nonclaim statute that requires creditors to file claims within a specified time period. Claims filed thereafter are barred.
2) Probate administration therefore may be advantageous if it is important to fix a date after which property can be distributed to the beneficiaries without concern about a subsequent claim by a creditor.
3) Nonclaim statutes come in two basic forms:
a) They bar claims not filed within a relatively short period after notice is given that probate proceedings have commenced, generally two to six months
b) They bar claims not filed within a longer period after the decedent's death, generally one to five years
4) The Supreme Court has held that the Due Process Clause requires that known or reasonably ascertainable creditors receive actual notice before they are barred by a notice-based statute running from the commencement of probate proceedings.
a) However, a one year self-executing SOL running from the decedent's death has been upheld by a state supreme court, and most states have a similar self-executing statute.
2. Intestacy
a. Statutes:
1) CPC 6400: What assets pass through intestacy?
Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs as prescribed in this part (intestacy).
a) Notes:
a) Only the probate property exists in the estate; nonprobate property is not included in the estate
b) If there is property that is not covered by a will, that portion of the property will be included in the estate subject to the rules of intestacy.
a) Decedent can therefore die testate and intestate if the will is not comprehensive
1. Can prevent this using a residuary clause.
2) CPC 6401: What portion of intestate estate does surviving spouse get?
(a) As to community property, the intestate share of the surviving spouse is the one-half of the community property that belongs to the decedent under Section 100.
· Notes
· Surviving spouse gets 100% of the decedent's 50% community property.
· Once the property is distributed, the surviving spouse would have 100% of the community property that exists then.
(b) As to quasi-community property, the intestate share of the surviving spouse is the one-half of the quasi-community property that belongs to the decedent under Section 101.
· Notes

· Quasi-community property is property that is outside of the home state where the couple is domiciled.
· States can do this because they are allowed to protect the interests of those in divorce or death.
· Property that would have been community property had it been acquired in the jurisdiction where the couple lives.
· CA recharacterizes the property to protect the spouses. Thus, surviving spouse gets this too.
· Thus, CA protects migrating spouses that come into the state
(c) As to separate property, the intestate share of the surviving spouse is as follows:
(1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.
· Notes:
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· 100% of the deceased separate property goes to goes to the surviving spouse if none of the individuals above are alive.
· Issue is (1) a lineal descendant, or (2) someone "up and to the right" in the table.
· No issue or issue of parents
· 100% to the surviving spouse if there is no one in the two parentelic lines.
· If there is anyone if either of those two lines, then the provisions below apply.
(2) One-half of the intestate estate in the following cases:
(A) Where the decedent leaves only one child or the issue of one deceased child.
(B) Where the decedent leaves no issue, but leaves a parent or parents or their issue or the issue of either of them.
· Notes
· 50% to SS if only one living child or issue of a deceased child
– Issue is a lineal descendant
· We equate living children with deceased children who leave issue.
· Does not matter how many issue the deceased child leaves behind.
· When the decedent has no children, but has parent, parents, or parent's issue, 50% goes to surviving spouse, other 50% governed by 6402.5
(3) One-third of the intestate estate in the following cases:
(A) Where the decedent leaves more than one child.
(B) Where the decedent leaves one child and the issue of one or more deceased children.
(C) Where the decedent leaves issue of two or more deceased children.
Notes:
· Doesn't really make sense that the surviving spouse gets less because there are more issue, but this is arbitrary by the legislature.
3) CPC 6402: Governs the portion of the estate that does not pass to the surviving spouse IF there is a surviving spouse. The entire estate IF there is no surviving spouse
Except as provided in Section 6402.5, the part of the intestate estate not passing to the surviving spouse, under Section 6401, or the entire intestate estate if there is no surviving spouse, passes as follows:
Notes
- This statute focusses on (1) what is left after a portion goes to the surviving spouse or (2) if there no surviving spouse, who gets the property.
(a) To the issue of the decedent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
Notes
· Goes to the children equally under the assumption that the children are of the same degree of kinship to the decedent.
· If unequal degree of kinship, (e.g. children and great grandchildren), Section 240 controls and assets are distributed per capita
- CPC 240.
· If a statute calls for property to be distributed or taken in the manner provided in this section, the property shall be divided into as many equal shares as there are living members of the nearest generation of (1) issue then living and (2) deceased members of that generation who leave issue then living, each living member of the nearest generation of issue then living receiving one share and the share of each deceased member of that generation who leaves issue then living being divided in the same manner among his or her then living issue.
Notes:
· Preserve the deceased child's share.
· This is per capita--living members of the nearest generation is the giveaway.
· So if you have one child and two great grandchildren:
· Split into two shares, child gets 50%
· The remaining 50% is then allocated into two equal shares between the two great grandchildren or 25% a piece.
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(b) If there is no surviving issue, to the decedent’s parent or parents equally.
(c) If there is no surviving issue or parent, to the issue of the parents or either of them, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
Notes
· This is to the issue of the parents
· So it would go to potentially the brothers and sisters of deceased and if the deceased has brothers and sisters that are dead, but nieces and nephews still living, to those nieces and nephews.
(d) If there is no surviving issue, parent or issue of a parent, but the decedent is survived by one or more grandparents or issue of grandparents, to the grandparent or grandparents equally, or to the issue of those grandparents if there is no surviving grandparent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
Notes
· If no surviving issue, parents, issue of the parents, then to:
· Grandparents
· Issue of the grandparents, IF there is no surviving grandparents.
– Per 240, nearest generation of (1) issue then living and (1) issue of deceased of the same generation of the nearest gen issue.
(e) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, but the decedent is survived by the issue of a predeceased spouse, to that issue, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
Notes
· This goes to step-kids from a previous marriage.
· These kids aren't included in the first allocation because they are not issue of the deceased.
· They are presumably issue from (1) predeceased spouse and (2) predeceased spouse's spouse from a prior marriage, not deceased.
· Predeceased spouse means that you were married at the time of death
· Not an event of divorce
· If deceased has a predeceased spouse, in addition to a deceased surviving spouse or no current spouse at all, to the kids of the deceased and the predeceased spouse.
· Could also go to the issue of the predeceased spouse.
· Given the existence of 6402.5, this seems that it would only come into play if there was step-kids from a previous marriage that ended more than 15 years before the death of deceased.
(f) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.
· After step kids, great grandparents, issue of great grandparents, great-great grandparents, and issue of great-great grandparents.
(g) If there is no surviving next of kin of the decedent and no surviving issue of a predeceased spouse of the decedent, but the decedent is survived by the parents of a predeceased spouse or the issue of those parents, to the parent or parents equally, or to the issue of those parents if both are deceased, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· Parents of the step children
· In-laws of ex-spouse
6402 Roadmap:
1. Share that does not go to surviving spouse goes to:
a) Issue of the decedent
b) Decedent's parents
c) Issue of decedent's parents
d) Decedent's grandparents or issue of decedent's grandparents
e) Issue from prior marriage between decedent and predeceased spouse (ex spouse)
f) Next of Kin
g) Parents of predeceased spouse (ex spouse) or issue of those parents
h) Escheat - goes to the state
b. What is Next of Kin
i. General
1. Next of Kin refers to someone that is one of the remote parentelic lines.
a) This can stretch to infinity and there will be someone who shares some relationship to you.
b) Someone shares a common ancestor that deceased and next of kin you can both trace back to.
c) Determining kinship has become popular and a possible thing in the past 50 years.
d) Kinship means you are related by blood
ii. Parentelic Approach
1. This is the oldest approach. The parentelic tables provides a suggestion as to who is closest to you.
2. Heirs that are to the right of you on the parentelic lines are collateral descendants
3. Those who reside in the closest parentelic line take.
4. "where on the chart do you line up"...closer you are better the chances.
iii. Degree of Relationship Approach
1. Degrees of relationship are like links in a chain.
2. Under the degree of relationship approach, you count the number of links between the decedent and the relative wins.
3. Lower the links, the more successful you are.
4. Examples:
a) Children are one generation removed from the decedent
b) First cousin - Four degrees
i) Parents
ii) Grandparents
iii) Aunts/Uncles
iv) First Cousin
c) Grand neices and nephews - 4 links
i) Parents
ii) Down to brother/sister
iii) Down to neices
iv) Down to grand neices and nephews
iv. Hybrid Approach
1. Degree of relationship with a parentelic tiebreaker.
2. The win goes to those who are in the closest parentelic line.
3. CA uses this approach.
CPC 6402
(f) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.
v. If you can inherit through decedent in two ways, the manner in which you get the larger share shall be used.
CPC 6413.
A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.
c. How to Divide Equally
i. Analysis:
1. Where do make the division:
a. At which generational tier do we make the cut/division
1. First: child level (living or deceased that leave issue) - always start here
2. Generational tier where we find the "live taker"
1. Child and issue are not the same. Every child is an issue. Child is the first level of blood relation.
a. Issue are not always child (e.g. grandchildren)
2. Intro how many shares do we divide?
a) Divide based on the number of "children"
b) Divide based on the number of "takers" that we find in the tier in which the division is being made
3. What do we do with the "dropping shares"
a) The dropping shares are those that pass through a deceased taker to the next generation. (e.g. through children to grandchildren). Two options to do this.
i) Common law approach was to let these pass following bloodline.
ii) Pooling approach: Focusses on all of the shares dropping to a lower generation, pool the shares together, and then reallocate the pro-rata pool to the taking heirs.
1. Provides equality for people in the same generation the same share.
ii. Table
	
	
	Per Stirpes
	Per Capita
	Per Capita @ Each Generation

	1
	Where do we divide
	Child always--only care about this children
	Divide at the tier where the first live taker is. Don't focus on the child; rather you look for the first live taker.
	First live taker, same model as per capita

	2
	How Many Shares
	1 for each live child; 1 for each deceased leaving issue
	1 share for each live taker in that generation; 1 share for each deceased leaving issue in that generation
	1 share of each live taker; 1 for each deceased taker who leaves issue behind.

	3
	Dropping Shares
	Strict Bloodline descent - if you are deceased but leave issue, that share drops to those issue who then share in deceased's share equally
	Strict Bloodline descent
	Pooling - Amalgamation model


iii. Hypo:
· Facts: Husband and Wife have four kids (A-D), Husband dies and property passes to wife. What if A has one kid (R), B had 2 kids (S/T), c has none, d has 3 (XYZ)
	
	
	
	H
	W
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	B
	B
	C
	D
	D
	D

	R
	S
	T
	
	X
	Y
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· A, C, and D then die
· Wife survives and dies immediately after. Who takes?
· Per Stirpes (common law approach)
◊ Make the cut at the child level because you always start at the first generation.
◊ Into how many shares: Each living child and each deceased with issue will take. So you cut into three shares as C is dead and leaves no issue.
◊ How to deal with dropping shares: Strict bloodline. So R will get 1/3, S and T will take none, XYZ will take 1/9.
◊  If there are no children alive (B is also dead), there is no change because you ALWAYS start at the child level in per stirpes.
· You would make three cuts because there are three children who leave issue.
· All shares would drop then to the grandchildren (R takes 1/3); (S and T take 1/6); XYZ take 1/9
· This analysis would be different under per capita though because there is no live taker though at the child level. You would start at the grandchildren level. You would follow bloodline
◊  If there are no children, you would kick the estate up to the parents and then make the cut there.
· Per Capita (American model) this is the default per the probate code.
◊ Make the cut at first living person, which is B.
◊ Therefore, the analysis here would be the same as per stirpes.
◊ If B was dead, you would start the analysis at the grandchild level. There are six people at that level, then you get a 1/6 interest.
◊ If there is one live child, the results under per stirpes and per capita will be the same because you make the cut in the same place.
· Per Capita at each generation
· Make the cut at the first living person, which is B.
· Divide into the same number of shares (3) because there are only two living and one deceased with issue.
· Pooling would result in 1/3 going to B, but then each grandchild would take 1/6 (2/3*1/4 = 2/12 = 1/6)
· Facts:
· Decedent has three children (ABC).
· A has five children (PQRST)
· T has one child F
· B has a spouse and one kid U
· Spouse has no inheritable right from deceased because they are not in the family.
· C has two children (Y and Z)
· Z has two children G and H
· A dies, B dies, C dies, R and T die, Z dies
· D then dies, who gets the property.
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· Outcome under Per Stirpes:
· Break at the children, none living, but three leaving issue.
· P,Q,S,F get 1/12 each (1/3 * 1/4), R gets nothing because deceased and no issue; U gets 1/3; Y gets 1/6 and G and H, children of Z get 1/12)
· Outcome under Per Capita:
· Break at the grandchildren (first living generation):
· Living: P, Q, S, U, Y
· Deceased Leaving Issue: T, Z
· Break into 7 shares
· P, Q, and S get 1/7, F gets 1/7, R gets nothing since deceased and no issue, U gets 1/7, Y gets 1/7, G gets 1/14 (1/7 *1/2), H gets 1/14
· Outcome under Per Capita per Generation:
· Break at the grandchildren (first living generation)
· Living: P, Q, S, U, Y
· Deceased Leaving Issue: T, Z
· Break into 7 shares
· So the living grandchildren (P, Q, S, U, Y) get 1/7 each
· Dropping shares to great grandchildren are pooled.
· Thus, 2/7 gets distributed to (F, G, and H), so, they get 2/21 (2/7 * 1/3) each
iv. Statutes
1. CPC 245.
(a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 240 of the Probate Code,” or where a will, trust, or other instrument that expresses no contrary intention provides for issue or descendants to take without specifying the manner, the property to be distributed shall be distributed in the manner provided in Section 240.
· Notes:
· Because this section applies to a will, trust or other instrument, it does not apply to intestacy.
· You can invoke 240 in a writing here.
· So if you don’t say how it is to be distributed (the document is silent), it will be distributed per capita
· If the writing is confusing and it's not clear, section 240 and therefore per capita rules.
· Need to express a contrary intent
(b) Use of the following words without more, as applied to issue or descendants, is not an expression of contrary intention:
(1) “Per capita” when living members of the designated class are not all of the same generation.
(2) Contradictory wording, such as “per capita and per stirpes” or “equally and by right of representation.”
Notes:
· The phrases above are not sufficient to invoke a different regime
· Needs to be a clear uncontradictable expression of intent that it should not be per capita
2. CPC 246.
(a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 246 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living children of the designated ancestor, if any, and deceased children who leave issue then living. Each living child of the designated ancestor is allocated one share, and the share of each deceased child who leaves issue then living is divided in the same manner.
Notes:
· Not a provision applies in intestacy because the bolded language preempts this.
· This is per stirpes
· Bloodline descent.
(b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or “by right of representation,” the property shall be distributed in the manner provided in subdivision (a).
(c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or by “right of representation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.
(Enacted by Stats. 1990, Ch. 79.)
3. CPC 247.
(a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 247 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living. Each living member of the nearest generation of issue then living is allocated one share, and the remaining shares, if any, are combined and then divided and allocated in the same manner among the remaining issue as if the issue already allocated a share and their descendants were then deceased.
Notes:
· This is per capita per generation.
(b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a).
(c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.
d. What Constitutes a Surviving Spouse?
i. General
1) A person must live longer than 120 hours to be a surviving spouse. If this is not met, then the couple is deemed to have died without a surviving spouse.
a) Thus, no probate intestate assets transfer to one another
b) Thus, you would look to 6402 and all separate property and 50% of community property likely reverts back to each side of the family.
2) Property held in JT still transfers, but recapture works to take the asset back to the decedent's side of the family that died first.
3) Hypo: What if person didn't have authority to marry the two people
· Can surviving spouse inherit.
· CA has a doctrine called "putative spouse", had a reasonable belief and in good faith that you were married and you had no knowledge of the defect, then the surviving spouse can take for inheritance purposes.
4) CA doesn’t recognize common law marriage.
5) Registered Domestic partner is the same as a spouse
6) Issue with Separation (not formal divorce)
· Upon separation, when one spouse moves out, the assets that accumulate after that point is separate property.
· Without a formal termination of the marriage, inheritance rights are undisturbed.
· Married until they are not married.
· Thus, if you die intestate, your ex has a right to inherit, any community and any separate property.
· If there is a pool of investment assets that are community property, the accrual of income from these assets would be segregated and would be community property moving forward.
ii. Statutes
1) CPC 6403: How Long Must a Surviving Spouse Survive
(a) A person who fails to survive the decedent by 120 hours (5 days) is deemed to have predeceased the decedent for the purpose of intestate succession, and the heirs are determined accordingly. If it cannot be established by clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours, it is deemed that the person failed to survive for the required period. The requirement of this section that a person who survives the decedent must survive the decedent by 120 hours does not apply if the application of the 120-hour survival requirement would result in the escheat of property to the state.
Notes:
a) For purposes of intestacy, a surviving spouse must (1) actually survive, and (2) legally survive for 120 hours or 5 days.
i) One or two days, your treated as predeceased
ii) 6403 is the legal survivability test.
b) If you live longer than 5 days and live for a month, this isn't better for the family. Thus, CA legislature then implemented 6402.5
c) If the wife would be predeceased, there would be no surviving spouse and then the property would be allocated accordingly.
d) 6403 exclusively applies to intestacy
i) Does not apply to nonprobate transfers and other transfers
ii) Milisecond rule, unless expressly stated otherwise will apply in those cases.
e. Doctrine of Recapture
i. General
1) If decedent dies without a surviving spouse or issue, and decedent spouse predeceased him within the last 15 years, the real property attributable to the predeceased spouse is recaptured.
2) If decedent dies without a surviving spouse or issue, and decedent spouse predeceased him within the last 5 years, the personal property attributable to the predeceased spouse is recaptured.
3) If the specific asset attributable to the spouse is no longer in the estate, then it cannot be recaptured back to the predeceased spouses family.
ii. Statutes
1) CPC 6402.5: Doctrine of Recapture - Protects the Predeceased Spouse's Interest
(a) For purposes of distributing real property under this section if the decedent had a predeceased spouse who died not more than 15 years before the decedent and there is no surviving spouse or issue of the decedent, the portion of the decedent’s estate attributable to the decedent’s predeceased spouse passes as follows:
Notes:
· This is the doctrine of recapture.
· If the decedent got property from a predeceased spouse, and the decedent did not remarry, and decedent does not have issue, and decedent has no will, then there is no one with a higher call on those assets on than the family of the predeceased spouse.
· The part that gets recaptured is only the portion attributable to the predeceased spouse.
· So this would be 50% of community property
· 100% of spouses separate property that comes over.
· This provision does NOT apply to the decedent's property that is NOT attributable to the predeceased spouse.
· Can avoid this by (1) getting married, having a kid, making a will
· First thing to note: this provision by its terms applies to real property.
· A applies to real property, B focusses on personal property.
· 15 year window: if the deaths occur within 15 years of each other, this provision applies.
· There must ALSO be no (1) surviving spouse or (2) issue of the decedent
· This is an intestacy provision, so implicit is that there is no will.
(1) If the decedent is survived by issue of the predeceased spouse, to the surviving issue of the predeceased spouse; if they are all of the same degree of kinship to the predeceased spouse they take equally, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
· If there step kids, non-blood of decedent, of the predeceased spouse are still alive at deceased death, then it goes to them.
· If none, up and to the right.
(2) If there is no surviving issue of the predeceased spouse but the decedent is survived by a parent or parents of the predeceased spouse, to the predeceased spouse’s surviving parent or parents equally.
(3) If there is no surviving issue or parent of the predeceased spouse but the decedent is survived by issue of a parent of the predeceased spouse, to the surviving issue of the parents of the predeceased spouse or either of them, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
(4) If the decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse, to the next of kin of the decedent in the manner provided in Section 6402.
(5) If the portion of the decedent’s estate attributable to the decedent’s predeceased spouse would otherwise escheat to the state because there is no kin of the decedent to take under Section 6402, the portion of the decedent’s estate attributable to the predeceased spouse passes to the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
Recapture Doctrine Summary for Real Property
· If decedent dies without a surviving spouse or issue, and decedent spouse predeceased him within the last 15 years, the property attributable to the predeceased spouse (100% of separate property and 50% of community property) passes as follows:
1. Issue of predeceased spouse (step-kids)
2. Parents of predeceased spouse (in-laws)
3. Issue of predeceased spouse's parents (step-nieces/nephews)
4. Next of kin of the decedent
5. Next of kin of predeceased spouse
6. Escheat
(b) For purposes of distributing personal property under this section if the decedent had a predeceased spouse who died not more than five years before the decedent, and there is no surviving spouse or issue of the decedent, the portion of the decedent’s estate attributable to the decedent’s predeceased spouse passes as follows:
Notes:
· Recapture Doctrine for Personal Property
· Decedent must have died without a surviving spouse, nor issue. Property recaptured is limited to property attributable to predeceased spouse (100% of separate property, 50% of community property, 50% any interests in property previously held in joint tenancy).
· Attributable to decedent's predeceased spouse
· Property that may have been gifted qualifies
· Property that passes under the will of the predeceased spouse qualifies
· The notion of attributable is a broad and elastic measure of how the decedent acquires the property from the predeceased spouse.
· Personal property is defined in subsection e
(1) If the decedent is survived by issue of the predeceased spouse, to the surviving issue of the predeceased spouse; if they are all of the same degree of kinship to the predeceased spouse they take equally, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
(2) If there is no surviving issue of the predeceased spouse but the decedent is survived by a parent or parents of the predeceased spouse, to the predeceased spouse’s surviving parent or parents equally.
(3) If there is no surviving issue or parent of the predeceased spouse but the decedent is survived by issue of a parent of the predeceased spouse, to the surviving issue of the parents of the
predeceased spouse or either of them, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.
(4) If the decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse, to the next of kin of the decedent in the manner provided in Section 6402.
(5) If the portion of the decedent’s estate attributable to the decedent’s predeceased spouse would otherwise escheat to the state because there is no kin of the decedent to take under Section 6402, the portion of the decedent’s estate attributable to the predeceased spouse passes to the next of kin of the predeceased spouse who shall take in the same manner as the next of kin of the decedent take under Section 6402.
Recapture Doctrine Summary for Personal Property
- If decedent dies without a surviving spouse or issue, and decedent spouse predeceased him within the last 5 years, the property attributable to the predeceased spouse (100% of separate property and 50% of community property) passes as follows:
1. Issue of predeceased spouse (step-kids)
2. Parents of predeceased spouse (in-laws)
3. Issue of predeceased spouse's parents (step-nieces/nephews)
4. Next of kin of the decedent
5. Next of kin of predeceased spouse
6. Escheat
(c) For purposes of disposing of personal property under subdivision (b), the claimant heir bears the burden of proof to show the exact personal property to be disposed of to the heir.
(d) For purposes of providing notice under any provision of this code with respect to an estate that may include personal property subject to distribution under subdivision (b), if the aggregate fair market value of tangible and intangible personal property with a written record of title or ownership in the estate is believed in good faith by the petitioning party to be less than ten thousand dollars ($10,000), the petitioning party need not give notice to the issue or next of kin of the predeceased spouse. If the personal property is subsequently determined to have an aggregate fair market value in excess of ten thousand dollars ($10,000), notice shall be given to the issue or next of kin of the predeceased spouse as provided by law.
(e) For the purposes of disposing of property pursuant to subdivision (b), “personal property” means that personal property in which there is a written record of title or ownership and the value of which in the aggregate is ten thousand dollars ($10,000) or more.
Notes:
· This is 10K in the aggregate
· Lots of little assets in the aggregate
· More difficult limitation is that there must be a written record of title or ownership
· What we're talking about is
· Cars
· Stock
· Receipts on large acquisitions of property
· Need to prove that this is the asset that the decedent got this from the predeceased spouse.
(f) For the purposes of this section, the “portion of the decedent’s estate attributable to the decedent’s predeceased spouse” means all of the following property in the decedent’s estate:
(1) One-half of the community property in existence at the time of the death of the predeceased spouse.
(2) One-half of any community property, in existence at the time of death of the predeceased spouse, which was given to the decedent by the predeceased spouse by way of gift, descent, or devise.
(3) That portion of any community property in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
(4) Any separate property of the predeceased spouse which came to the decedent by gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
Notes:
· This provision summarizes what property is "attributable to" predeceased spouse.
· Subsection (2) states that community property given to the decedent by way of will or gift can still be recaptured
(g) For the purposes of this section, quasi-community property shall be treated the same as community property.
(h) For the purposes of this section:
(1) Relatives of the predeceased spouse conceived before the decedent’s death but born thereafter inherit as if they had been born in the lifetime of the decedent.
(2) A person who is related to the predeceased spouse through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.
f. What is a Spouse?
i. General
1) What is meant by spouse:
a) Legally married, CA does not acknowledge common law marriage.
b) Family code expressly acknowledges that domestic partners have identical intestacy rights to traditional spouses.
i) Rights and duties are the same
2) People who file with the state as domestic partners are equivalent.
a) Whenever you see spouse, think domestic partner too.
ii. Statutes
1) CFC 297.
(a) Domestic partners are two adults who have chosen to share one another’s lives in an intimate and committed relationship of mutual caring.
(b) A domestic partnership shall be established in California when both persons file a Declaration of Domestic Partnership with the Secretary of State pursuant to this division, and, at the time of filing, all of the following requirements are met:
(1) Neither person is married to someone else or is a member of another domestic partnership with someone else that has not been terminated, dissolved, or adjudged a nullity.
(2) The two persons are not related by blood in a way that would prevent them from being married to each other in this state.
(3) Both persons are at least 18 years of age, except as provided in Section 297.1.
(4) Both persons are capable of consenting to the domestic partnership.
2) CFC 297.5.
(a) Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon spouses.
g. Partition for Property Held in Joint Tenancy
i. CPC 223: Partition of Property Held in Joint Tenancy when no Joint Tenant Survives
(a) As used in this section, “joint tenants” includes owners of property held under circumstances that entitled one or more to the whole of the property on the death of the other or others.
(b) If property is held by two joint tenants and both of them have died and it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenancy shall be administered or distributed, or otherwise dealt with, one-half as if one joint tenant had survived and one-half as if the other joint tenant had survived.
(c) If property is held by more than two joint tenants and all of them have died and it cannot be established by clear and convincing evidence that any of them survived the others, the property held in joint tenancy shall be divided into as many portions as there are joint tenants and the share of each joint tenant shall be administered or distributed, or otherwise dealt with, as if that joint tenant had survived the other joint tenants.
Notes:
· This explicitly says clear and convincing evidence
· The effect of this rule is a bifurcation. Partition
· 1/2 of the joint tenancy goes to spouse's heirs, 1/2 to other spouse's heirs.
3. Transfers to Children
a. What is Issue
i. Everyone in the first parentelic line are issue.
1) However, not all issue are children (i.e. grandchildren)
2) If there are issue present, they take after the surviving spouse before anyone else in the parentelic lines.
b. Inheritance Rights
i. Inheritance rights go both ways.
1) Four lane highway--two roads (from and through) on both sides.
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2) If daughter predeceases mother, then mother dies, daughter cannot take.
a) What happens to mother's estate if daughter can't take? Issue will take or the grandchild.
b) Thus, grandchild will take mother's interest through daughter
3) Inheritance rights are both from and through the parent to the child
a) Similarly, they are from and through the child to the parent.
1) If daughter dies and then grandchild dies.
a) Grandchild's estate can't go down, so it goes up.
b) Passes through daughter to grandmother.
c) Goes from daughter and through daughter
1) Inheritance rights are established at birth
a) Pass from both parent to child
b) Pass from child to both parents
2) When we speak of issue, what we are saying is that we are creating the inheritance chain.
a) Creating links in parent/child relationships all the way down the chain.
c. How to Establish a Parent/Child Relationship
i. Traditional - Natural Birth
1) Manner in which this occurs:
a) Married parents
b) Unmarried parents
2) Notes:
a) Children have inheritance rights despite the marital status of the parents
b) Child inherits from and through parents.
c) Parents inherits from and through child.
i) Exception:
1. Statute: CPC 6452: When a Parent Loses Inheritance Rights from a Child
(a) A parent does not inherit from or through a child on the basis of the parent and child relationship if any of the following apply:
a. (1) The parent’s parental rights were terminated and the parent-child relationship was not judicially reestablished.
b. (2) The parent did not acknowledge the child.
c. (3) The parent left the child during the child’s minority without an effort to provide for the child’s support or without communication from the parent, for at least seven consecutive years that continued until the end of the child’s minority, with the intent on the part of the parent to abandon the child. The failure to provide support or to communicate for the prescribed period is presumptive evidence of an intent to abandon.
(b) A parent who does not inherit from or through the child as provided in subdivision (a) shall be deemed to have predeceased the child, and the intestate estate shall pass as otherwise required under Section 6402.
a) Notes:
a) If any of the provisions from above apply, the statute will operate to SEVER the inheritance rights from the child to the parent.
a) Subsection B kicks in and they are treated as predeceased.
b) The parent is presumed to be dead. But this does not prevent your other ancestors from inheriting through you.
a) Grandparents of the bad guy's parents can inherit. Siblings of the bad guy's parents can potentially take.
c) The model just works to punish the wrongdoer.
d) Child can still inherit through the father AND the father's family
a) The child is not punished in this situation.
b) Termination of parental rights (subsection 1):
a) You have to do something really bad, abuse, neglect, abandonment. Need to "earn" termination of parental rights --hard to do by accident.
c) Parent did not acknowledge the child (subsection 2):
a) Need to not acknowledge the child in totality. If they do that before death, but then acknowledge the child after death to get money, then this does work.
d) Abandonment (subsection 3):
a) Need intent to abandon for subsection 3.
a) If you're in prison that doesn't apply.
b) There is a presumption of intent to abandon if the temporal requirements are met, but this presumption can be overcome.
b) What if you send a birthday card every year with 50 bucks but you abandon. Give a call every year on the birthday
a) Seems like this would still be a failure to communicate.
ii. Adoption/Artificial/Other


c) So if you abandon from 14-21, that is ok because the seven years included times when the child was an adult.
a) The harm is abandonment when a child was a minor.
1) Manner in which this occurs:
a) Classic adoption
b) Equitable adoption
c) Foster parent adoption
d) Step-parent adoption
e) Post-death (of parents) adoption
f) Non-step parent adoption
2) Notes:
a) Adoption is an ancient technique that has been used to secure heirs, secure titles
b) Historical Adoption Model
i) Adopted Mother and Adopted Father adopt a child
1. Inheritance rights go both ways: from and through
2. Adopted child is inserted into the family tree of the adopted parents
3. Inheritance rights between the child and the child's natural parents are severed.
a. Plucking the child out of one tree and placing them into another.
b. Should only have one set of parents that you can inherit from. Should not be at an advantage to adopt from more than two parents.
ii) Severance of the old relationship and establishment of the new relationship.
iii) Statute
1. CPC 6450: How to Establish a Parent and Child Relationship
Subject to the provisions of this chapter, a relationship of parent and child exists for the purpose of determining intestate succession by, though, or from a person in the following circumstances:
(a) The relationship of parent and child exists between a person and the person’s natural parents, regardless of the marital status of the natural parents.
(b) The relationship of parent and child exists between an adopted person and the person’s adopting parent or parents.
iv) Case: Hall v. Vallandingham Cite: 540 A.2d 1162
Facts: Earl Vallandingham died in 1956, survived by his widow, Elizabeth, and their four children. Elizabeth then married Jim Killgore who adopted the four children. 25 years after the adoption of Earl's children, Earl's brother died childless, unmarried, and intestate. Sole heirs were surviving brothers and sisters. Earl's children were left out of this estate and they protested stating they should be entitled to their share.
Issue: Did the trial court err in denying the appellants right to inherit through their natural paternal uncle, when said appellants were adopted as minors by their stepfather after the death of their natural father and the remarriage of their natural mother.
Holding: Once a child is adopted, the rights and privileges of the natural parents and relatives are terminated. Because an adopted child has no right to inherit from the estate of a natural parent who dies intestate, it follows that the same child may not inherit through the natural parent by way of representation. What may not be done directly most assuredly may not be done indirectly. In CA, 6451(a)(2) would save the natural parent's inheritance rights.
c) Exception to Historical Adoption Model per 6451
i) If:
1. The natural parent and adopted person lived together as a "family unit" at any time OR the child was precluded from living as a family unit because one of the natural parents died before birth; AND
2. The adoption was by the spouse of either of the natural parents OR the adoption was after the death of the natural parents
ii) Then
1.   The child retains original inheritance rights from and through the natural parents; AND
2.   The child establishes new inheritance rights from and through the new adopted parents.
iii) Notes:
· In the absence of the exception applying, adoption severs the inheritance rights between the natural parent and the child.
· Then we create new inheritance rights between the adoptive parent and the adopted child.
· If there is a divorce between natural parents and natural parent has a new partner, adoptive parent cannot adopt the child UNLESS the other natural parent consents.
· Can't just steal the kid.
· But, if consent is provided, the exception likely applies as adoption was by the spouse of new parent.
· What about a domestic partner? If the natural parent consents, can a child still inherit under 6451(a)(2) because domestic relationship is effectively marriage?
· Domestic partner counts here as well. Whenever I see spouse, read this as (spouse or domestic partner).
· 6451(b) says that if 6451(a)(1)-(2) is satisfied, the natural parent or a relative of a natural parent cannot inherit from or through the adopted person. Only inheritance rights that are retained are the rights of wholeblood siblings.
· Severs the parent's right to inherit through the child, and the rights of any parent's relatives from inheriting.
· Exceptions are for wholeblood brother or sister of the adopted person, or the issue of that brother or sister (nieces and nephews).
· Policy reason: You may not like the parent, but you are probably pretty close with your brothers and sisters.
· Wholeblood means you share the same parents (brother and sisters)
· If there are three kids (A, B, C) and A is adopted by one couple and B and C are adopted by another, if A dies, you can use the natural parents to distribute assets to the brother/sister even though the inheritance rights to the natural parents are severed.
iv) Hypos:


· CA goes away from the common law approach.
· CPC 6406: Except as provided in Section 6451, relatives of the half-blood inherit the same share they would inherit if they were of the whole blood.
· Common law stated that whole-blood received 1 share, half-blood received a half-share.
1. Natural Mother and Father live together, have a child, then get a divorce. Natural father leaves household. Natural mother remarries, and Natural mother's partner adopts child.
a) Child would get new inheritance rights from and through adopted parents AND retain inheritance rights from and through natural father because child lived in house with father and adoption was by natural mother's partner. Natural father cannot inherit through the child.
b) If natural mother and partner were unmarried, child's inheritance rights from and through natural father would be severed because the second part of 6451(a)(2) is not met.
2. Natural Mother and Father live together, have a child, Natural father dies. Natural mother does not marry, and natural mother's partner adopts.
a) This comes out the same because if the adoption if after the death of either of the natural parents, whether or not the adoptive parent marries the natural mother is irrelevant.
b) Child can still inherit from father, father and father's family can't inherit from them.
v) Statute
1. CPC 6451: Impact of Adoption on Parent Child Relationship
(a) An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:
(1) The natural parent and the adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent
 at the time the person was conceived and died before the person’s birth.
(2) The adoption was by the spouse of either of the natural parents or after the death of either of the natural parents.
(b) Neither a natural parent nor a relative of a natural parent, except for a wholeblood brother or sister of the adopted person or the issue of that brother or sister, inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of paragraphs (1) and (2) of subdivision (a), unless the adoption is by the spouse or surviving spouse of that parent.
(c) For the purpose of this section, a prior adoptive parent and child relationship is treated as a natural parent and child relationship.
d) Foster Adoption
i) General Notes:
1. Generally speaking, there is no inheritance rights created when a foster family takes care of a child. That relationship is not an adoptive relationship.
2. However, what if foster parents want to adopt, but the natural parent withholds consent.
a) Absent the termination of parental rights, you can't adopt a child without consent unless CPC 6454 applies.
b) CPC 6454 provides inheritance rights between a child and the child's foster parent or stepparent if two requirements are satisfied:
a) The relationship needs to start when they were a minor and they became part of your family and you maintain a relationship with the foster child until the death of the foster parent.
b) There is clear and convincing evidence that the foster parent would have adopted but for the presence of a legal barrier.
a) Legal barrier: Lack of consent from the natural parents.
c) If these criteria are established, the court will recognize a relationship that is sufficient to establish a parent child relationship between the foster parent and the foster child from and through the foster parent.
a) The foster parent cannot inherit through the foster child though.
d) What happens when the kid turns 18
a) Child can consent to adoption and the legal barrier that existed before disappears.
b) So, this statute is really tailored towards minors under 18--court will establish a right to claim a portion of the estate.
c) Trap for the unwary. If the foster child does not get adopted after they turn 18, then they cannot get a claim to the foster child's estate because there is no legal barrier that exists.
d) Foster parent could also write a will that provides for the foster child.
ii) Statute
CPC 6454.
For the purpose of determining intestate succession by a person or the person’s issue from or through a foster parent or step parent, the relationship of parent and child exists between that person and the person’s foster parent or stepparent if both of the following requirements are satisfied:
(a) The relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent.
(b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.
e) Issues with Adult Adoption
i) General Notes:
1. Adult adoption is recognized, however, the inheritance rights for adult adoption are different.
2. CPC 21115 has two provisions that limit children's ability to inherit from a transferor who is not the natural/adoptive parent. (thus, a grandparent or other relative)
a) A child that does not live with the natural parent or the natural parent's brother/sister/spouse/surviving spouse as a minor will not inherit through natural parent.
a) Transferor needs to be on notice of the child.
b) Can't have a child out of wedlock and insert the child into the tree for inheritance purposes.
c) Child still inherits from the natural parent, but not through the natural parent to inherit from other ancestors.
b) A person adopted by the adoptive parent will not be issue for purposes of construing ANOTHER PERSONS WILL UNLESS
a) They were indisputably part of the family as a minor (either before or after adoption) as a regular member of the household o f:
a) Adopting parent
b) Adopting parent's brother, sister, or surviving spouse (adopted child's uncles, aunts, or other adoptive parent)
b) Overall premise is that you can't shoehorn an adopted child, or a natural child, as issue into the family tree for the purposes of administering the state of someone OTHER THAN THE ADOPTED OR NATURAL PARENT.
ii) Statutes:
CPC 21115
(b) In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household of the natural parent or of that parent’s parent, brother, sister, spouse, or surviving spouse.
In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived while a minor (either before or after the adoption) as a regular member of the household of the adopting parent or of that parent’s parent, brother, sister, or surviving spouse.
iii) Case:
1. Case: Minary v. Citizens Fidelity Bank & Trust Co. Cite: 419 S.W.2d
Facts: Women died leaving her residuary estate in trust to pay the income to her husband and three sons. Trust would terminate upon death of the last surviving beneficiary and would be distributed to surviving heirs and then the church. Husband died, 1 son died with no descendants. 1 son died leaving 2 kids. Last son married a woman and then adopted her as his child. Trust terminated upon last son's death.
Issue: Did last son's adoption of his wife Myra make her eligible to inherit under the provisions of his mother's will.
Holding: Adoption of an adult for the purpose of bringing that person under the provisions of a preexisting testamentary instrument when he clearly was not intended to be so covered should not be permitted and we do not view this as doing any great violence to the intent and purse of the adoption laws.
Policy: A man must be permitted to pass on his property at death to those who represent the natural objects of his bounty. The rules should not be given a construction which allow property to be distributed contrary to the deceased's wishes.
f) Equitable Adoption
i) General Notes:
1. Requirements of equitable adoption:
a) Agreement by the adoptive parent and natural parent for the disposition of the child.
b) Performance by the natural parents of the child in giving up custody
c) Performance by the child by living in the home of the adoptive parents
d) Partial performance by the foster parents in taking the child into the home and treating it as their child
e) Intestacy of the foster parent.
2. Some minority jurisdictions look at equitable adoption more in equity as opposed to contractually.
a) CPC 6455 states that equitable adoption can apply but is silent on the method to be used (contract v. equity)
b) However, a 2004 CA Supreme Court case named Ford held that "CA is a contract based jurisdiction"
a) Equitable adoption was based on contract and the promise or intention to adopt must be approved by clear and convincing evidence.
ii) Statute
1. CPC 6455.
Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption for the benefit of the child or the child’s issue.
d. Disinheritance by Negative Will
i. Common law states that inheritance was not possible by negative will. Just give all your stuff away to other people instead.
ii. The modern trend is that disinheritance by negative will is allowed (the person disinherited is treated as disclaiming his share, i.e. as having predeceased the decedent).
e. Posthumous Children (Conceived before Father's Death)
i. General Notes
1) Presumption is that any child born to a married couple is born to the father/mother.
2) For posthumous children, the common law rule stated that the child must be born within 280 days of the deceased father. If this is met, then the child will obtain inheritance rights from the father.
a. Child was determined to be a life in being and therefore in existence at the time of father's death.
b. CFC 7611 states that any child born within 300 days of husband's death is presumed to be his child.
i) If child is born more than 300 days after Father's death, the mother then needs to prove that the child is the child of the father.
c. An annulment will not (7611 CFC) ruin this if the marriage is called off after the fact and therefore they aren't married at the time of conception.
d. If the father puts the name on the birth certificate, father provides voluntary support, child is received openly into the home of the father, then these are all presumptions that provide inheritance rights between father and child.
f. Posthumously Conceived Child (Conceived after Father's Death)
i. General Notes
1) CPC 249.5 states posthumously conceived child shall be determined to be alive during the lifetime of the decedent.
a. Therefore, posthumously conceived children inherit from and through the parent.
2) CA says that posthumously conceived children will qualify as heirs, survivors, and issue of the decedent IF the conditions in CPC 249.5(a) in a are met.
a. The writing is effectively providing consent by the decedent.
b. Decedent must identify an agent who is going to take care of this matter.
3) Notice Requirements - CPC 249.5(b)
a. Notice must be given to the administrator of the estate, insurance company, the court banks, everyone, so they don't act that is detrimental to their interests.
b. If notice is not given, the qualification of a posthumously conceived child for inheritance rights will fail.
c. Notice has to go out within four months.
4) Temporal Requirements - CPC 249.5(c)
a. Two years is sufficient time for the other spouse to get it going and get pregnant.
b. The two years determination is the balancing of the following policy considerations:
i) Promote the best interests of the child
1. Best interest of the child is to provide benefits.
2. This is pretty obvious and there isn't really an argument that benefits should be withheld.
ii) States interests in orderly administration of the state
1. The issue has to deal with the conflict between the issue living at the time of decedent's death and the posthumous child's right to the estate.
2. The longer that you hold open the process, you don't provide closure to the issue at the time of decedent's death and this is the tension because closure may provide an undue burden on the interests of the child.
3. Court did not impose a strict time limit, but they said that "well know it when we see it" in the next case.
iii) Reproductive rights of the genetic parent
1. Courts don't want to impose conditions on when and how parents should be able to have children.
5) For a gift by will or trust to A's children, issue, or descendants, A's death might not be the triggering event.
6) Under traditional law, membership in a class, such as A's descendants is fixed with respect to a distribution whenever any member of the class becomes entitled to the distribution. The possibility of an afterborn child of A whether conceived before or after A's death, does not undermine the finality of earlier distributions.
a. Martin B case
i) In the absence of evidence that James's father would have wanted the children to be excluded, they would be eligible for future distributions if alive at the time of those distributions.
ii) In effect, the court treated the children no differently than if James had been alive at their conception.
iii) How would this come out in CA:
One. Likely comes out the same because the child can inherit from and through the deceased father as discussed above.
ii. Statutes
CPC 249.5.
For purposes of determining rights to property to be distributed upon the death of a decedent, a child of the decedent conceived and born after the death of the decedent shall be deemed to have been born in the lifetime of the decedent, and after the execution of all of the decedent’s testamentary instruments, if the child or his or her representative proves by clear and convincing evidence that all of the following conditions are satisfied:
(a) The decedent, in writing, specifies that his or her genetic material shall be used for the posthumous conception of a child of the decedent, subject to the following:
(1) The specification shall be signed by the decedent and dated.
(2) The specification may be revoked or amended only by a writing, signed by the decedent and dated.
(3) A person is designated by the decedent to control the use of the genetic material.
(b) The person designated by the decedent to control the use of the genetic material has given written notice by certified mail, return receipt requested, that the decedent’s genetic material was available for the purpose of posthumous conception. The notice shall have been given to a person who has the power to control the distribution of either the decedent’s property or death benefits payable by reason of the decedent’s death, within four months of the date of issuance of a certificate of the decedent’s death or entry of a judgment determining the fact of the decedent’s death, whichever event occurs first.
iii. Cases


(c) The child was in utero using the decedent’s genetic material and was in utero within two years of the date of issuance of a certificate of the decedent’s death or entry of a judgment determining the fact of the decedent’s death, whichever event occurs first. This subdivision does not apply to a child who shares all of his or her nuclear genes with the person donating the implanted nucleus as a result of the application of somatic nuclear transfer technology commonly known as human cloning.
1) Case Name: Woodward v. Commissioner of Social Security
Cite: 760 N.E.2d 257 (Mass 2002)
Facts: Lauren and Warren Woodward were married. Husband got lukemia and then arranged to have semen withdrawn and stored. Husband underwent a surgery, died in October 1993, and wife was administratrix of his estate. Two years later, wife gave birth to twin girls. Wife applied for two forms of social security survivor benefits: child and mothers benefits. SSA rejected the wife's claim on the ground that she had not established that the twins were the husband's children within the meaning of the act b/c they cant inherit from father under intestacy and paternity laws.
Issue: If a married man and woman arrange for sperm to be withdrawn from the husband for the purpose of artificially impregnating the wife, and the women is impregnated with that sperm after the man, her husband, has died, will children resulting from such pregnancy enjoy the inheritance rights of natural children under Massachusetts law of intestate succession?
Holding: Without evidence that the deceased intestate parent consented (1) to the posthumous production and (2) to support any resulting child, a court cannot be assured that the intestacy statute's goal of fraud prevention is satisfied. The court did not rule one way or another, but said that the wife should come forward with evidence to prove the factors listed absove.
g. Doctrine of Advancement
i. General Notes
1) Essence of the Advancement Doctrine: During lifetime, decedent makes a gift to the donee who is also an heir in intestacy. Do you could that gift as part of the amount that goes to the child?
a. Advancement is known as an inter-vivos down payment on the estate.
2) Common Law Rule: This only applied to children. The gift was presumed to be an advance against the estate unless there is evidence to the contrary
3) Modern trend:
a. Advancement doctrine applies to any heir IF one of the following conditions are satisfied:
i) Contemporaneous Writing: There is a contemporaneous writing that the gift is an advancement
a) With no contemporaneous writing, it's just a gift and never comes back into the estate.
b) Writing saying "advance against estate by joe"
a) This would be sufficient to satisfy the test.
b) Anything that would indicate that the gift shall be deducted is sufficient.
c) What if the acknowledgement is written down one to two hours later?
a) Is this contemporaneous: No
b) One you make the gift, you feel the wrench of delivery. You can't go back and make conditions.
a) Good Guy Prong: Heir acknowledges in writing that the gift shall be deducted from his/her share of the estate
a) What if you wake up the next morning and acknowledge that it's an advancement
a) That is fine, there is no time limit
b) Statement against pecuniary interest and its likely to be true.
b. Modern Trend: Unless there is evidence that the transferor intends it to be an advance, it will not be considered an advance.
4) If the recipient of property advanced fails to survive the decedent, the property is not taken into account for the hotchpot calculation UNLESS the writing or acknowledgement provide otherwise
a. Thus, the property advanced is treated as an irrevocable gift.
b. In the case of satisfaction, a pre-death gift will count as a deduction against the value of the estate going to the heir.
c. Example
· Estate is $1.4M; Dad gives son advance of $100K; contemporaneous writing and acknowledgement; Son is one of three children; son has four children;
· If son is alive: the advancement rule applies and the $100K augments the estate so that total is $1.5M and each gets 500K, adjusted for the pre-death gifts.
· If son predeceases father: 6409(d) states that the 100K does not go into the hotchpot because the writing and acknowledgement did state anything to the contrary. The advancement does not count against son's kids in per capita distribution. 1.4M gets divided 3 ways or 467K each.
· Kids still gets the benefit of the $100K; but that is the way the statute works.
5) This is the doctrine that applies to intestacy (dies intestate is the giveaway in first sentence). Testacy is the doctrine of satisfaction (21135).
6) Hotchpot: How to Distribute the Intestate Estate
a. If we have an advancement, we need to figure out how to account for it.
b. We need to do that by reestablishing the value of the estate to augment the estate and then divide by the augmented estate and adjust by giving credit for gifts already made.
c. Example
1) Estate of $1.4M, Gift of $100K, Augmented estate if $1.5
1) Distribute three ways, each gets $500K
2) First one that received a gift gets $400K
3) Second two get $500K.
2) Decedent has two daughters (A and B); A goes to state school, tuition is 40K, intended as advance against A's share; B went to private school, tuition was $140K advanced against estate.
a) Decedent dies with estate of $200K. Augmented estate is increased by $180 so total is $380K.
b) A gets 190 less her 40K so she gets 150
c) B gets 190 less her 140 so she gets 50
d) Total distribution is 200 which equals the estate value at death.
3) If estate was 50K, then augmented estate would be increased by 180 to a total of $230.
a) A gets 115, already received 40, so she gets 75. Estate is only 50 so she's short 25K
b) B gets 115, already received 140, so she's over by 25
c) Since the gift to B is irrevocable, then B is not liable to A for the excess that B has received.
d) However, in the interest of family harmony, B may choose to write a check, but B is not obligated to do so.
i) There is a moral issue but not a legal issue.
7) Statutes:
CPC 6409.
(a) If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir is treated as an advancement against that heir’s share of the intestate estate only if one of the following conditions is satisfied:
(1) The decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate or that its value is to be deducted from the value of the heir’s share of the estate.
(2) The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir’s share of the estate.
(b) Subject to subdivision (c), the property advanced is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first.
(c) If the value of the property advanced is expressed in the contemporaneous writing of the decedent, or in an acknowledgment of the heir made contemporaneously with the advancement, that value is conclusive in the division and distribution of the intestate estate.
(d) If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient’s issue unless the declaration or acknowledgment provides otherwise.
CPC 6410.
(a) A debt owed to the decedent is not charged against the intestate share of any person except the debtor.
(b) If the debtor fails to survive the decedent, the debt is not taken into account in computing the intestate share of the debtor’s issue.
h. Guardianship and Conservatorship
i. General
1) If you die intestate and your children are minors who lack capacity to hold property, there are mechanisms that can be used to protect the property until the minor reaches the age of majority or dies.
2) You can create whatever of the four in a will or trust. If you don’t make a choice then the default is a guardianship.
3) Four Options:
a) Guardianship of the property
1) This is the oldest technique and can be requested in a will or intestacy.
2) Parent should appoint someone to act as a guardian and courts will follow that recommendation
3) Guardian is a fiduciary, prepare annual accounting to show the court that they are being a fiduciary.
i) Get court approval for things that may bring liability upon the guardian.
4) Downsides:
i) Delay, expense, and ongoing till child reaches the age of maturity.
ii) Public proceedings
iii) Upon reaching age of majority, child gets the assets.
i) Child gets large sums of cash which is not optimal.
b) Conservatorship
1) Guardian of the property has been renamed the conservator and given the title as trustee to the protected persons property along with investment powers similar to those of a trustee. Appointment and supervision by a court is still required but a conservator has more flexibility than a guardian. The conservatorship terminates when the minor reaches the age of majority or dies.
2) The court is taking control over the estate or the person of an individual.
i) If a person is incapable of managing themselves, they get control over the person and the estate.
3) This is very similar to a guardianship.
i) Conservator is a fiduciary that acts in the interest of the conservatee.
ii) Frequent accountings
4) This is like opening a probate without an end. This can stretch until the death of the conservatee.
i) This is how you protect an individual and protect them from people that tend to exploit the vulnerable person.
c) Custodianship
1) A custodian is a person who is given property to hold for the benefit of a minor.
i) Property may be transferred to a person, including a donor, as custodian for the benefit of the minor.
2) This is like a trust that terminates once the minor reaches the age of majority. No exceptions.
3) Custodian acts as a fiduciary and like a trustee
i) A custodian has the power to manage the property and to reinvest it. However, the custodian is a fiduciary and is subject to "the standard of care that would be observed by a prudent person dealing with property of another."
4) Benefit: Not under supervision of the court.
i) No accounting to the court annually or at the end of the custodianship is necessary, but an interested party may require one if he wishes.
ii) Offer flexibility into the type of investments you can make, reduce the court supervision requirements
d) Trusteeship
1) A transfer to one person (trustee) for the benefit of another (beneficiary)
2) Trustee distributes assets to beneficiary as appropriate.
3) Trust once established operates free of probate court supervision.
4) No annual accountings or accounting fees.
4. Bars to Succession
a. The Slayer Rule
i. General
5) 
Trust is the only mechanism that allows for the distribution of assets at an age after 18.
6) Trust can last longer than the child's life and seek to achieve anything
1) Court discusses three options to deal with the slayer issue:
a) Strict Construction: Title passes to the slayer despite the crime
b) Transfer to heir in equity
c) Constructive Trust: Legal title passes to the slayer but equity holds him to be a constructive trustee for the heirs or next of kin of the decedent.
2) In CA, the slayer's action must be felonious and intentional.
a) Negligence or manslaughter doesn't count here. There must be a mens rea here.
b) Voluntary manslaughter would count here.
c) An argument of self-defense would eat away at the felonious and the intentional requirements.
3) If the slayer commits a felonious and intentional act, the slayer does not take:
a) Any property under a will or trust
b) Any property under intestacy
c) Any of decedent's quasi community property
d) Burden of proof is a preponderance of the evidence:
1. A conviction of homicide will satisfy the burden of proof. (CPC 254)
2. An acquittal does not disprove the “feloniously and intentionally” element. (CPC 254)
4) Under the slayer rule, the statute does not taking property away from the slayer. Rather, the slayer is prevented from acquiring additional property.
5) CPC 250(b) states that although the slayer is treated as having predeceased the decedent (CPC 252), the anti-lapse rules in CPC 21110 do NOT apply for any property interest arising from a will or trust.
a) Therefore, anti-lapse will apply to pass property to the slayer's heirs for any intestate property.
6) If the slayer holds property as joint tenant with ROS and feloniously and intentionally kills the other joint tenant, then slayer keeps his half, but the right of survivorship ceases and the slayer does not acquire the other half.
a) This is CPC 251.
b) JT is transmuted into a TIC ownership structure.
7) CPC 252 also says that the slayer rule applies to nonprobate transfers (bonds, life insurance or other contractual arrangement)
ii. Hypos:
1) Mom has four kids (A,B,C,D). A has two kids (S & T).
a) A predeceases mom who dies intestate: Intestacy would say that each of her kids get a 1/4 share. Since A predeceased M, S & T inherit 1/8 each.
b) A predeceases mom who dies with a will saying proceeds go to kids evenly. Since A predeceased M, S & T inherit 1/8 each.
1. If S predeceases A, then lapse and anti-lapse kick in and 1/2 portion will go to S's heirs
c) A kills mom who dies intestate: Intestacy would say that each of her kids get a 1/4 share, but slayer rule operates to prevent the gift to A. Thus, S & T inherit 1/8 each.
d) A kills mom who dies with a will saying proceeds go to kids evenly. A will be treated as having predeceased M. CPC 250(b)(1) says that antilapse doesn't apply. Thus, S&T don't inherit. B, C, and D take a 1/3 share.
iii. Statute
CPC 250: Slayer Rule
(a) A person who feloniously and intentionally kills the decedent is not entitled to any of the following:
(1) Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust.
(2) Any property of the decedent by intestate succession.
(3) Any of the decedent’s quasi-community property the killer would otherwise acquire under Section 101 or 102 upon the death of the decedent.
(4) Any property of the decedent under Division 5 (commencing with Section 5000).
(5) Any property of the decedent under Part 3 (commencing with Section 6500) of Division 6.
(b) In the cases covered by subdivision (a):
(1) The property interest or benefit referred to in paragraph (1) of subdivision (a) passes as if the killer had predeceased the decedent and Section 21110 does not apply.
(2) Any property interest or benefit referred to in paragraph (1) of subdivision (a) which passes under a power of appointment and by reason of the death of the decedent passes as if the killer had predeceased the decedent, and Section 673 does not apply.
(3) Any nomination in a will or trust of the killer as executor, trustee, guardian, conservator, or custodian which becomes effective as a result of the death of the decedent shall be interpreted as if the killer had predeceased the decedent.
CPC 251: Slayer Rule Applied to Property Held in JT
A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent’s property and the killer has no rights by survivorship. This section applies to joint tenancies in real and personal property, joint and multiple-party accounts in financial institutions, and any other form of coownership with survivorship incidents.
CPC 252: Slayer Treated as Predeceasing Decedent
A named beneficiary of a bond, life insurance policy, or other contractual arrangement who feloniously and intentionally kills the principal obligee or the person upon whose life the policy is issued is not entitled to any benefit under the bond, policy, or other contractual arrangement, and it becomes payable as though the killer had predeceased the decedent.
CPC 254: Felonious and Intentional Requirement
(a) A final judgment of conviction of felonious and intentional killing is conclusive for purposes of this part.
(b) In the absence of a final judgment of conviction of felonious and intentional killing, the court may determine by a preponderance of evidence whether the killing was felonious and intentional for purposes of this part. The burden of proof is on the party seeking to establish that the killing was felonious and intentional for the purposes of this part.
b. Slayer Rule Extension for Elder Abuse
i. CPC 259.
(a) Any person shall be deemed to have predeceased a decedent to the extent provided in subdivision (c) where all of the following apply:
(1) It has been proven by clear and convincing evidence that the person is liable for physical abuse, neglect, or financial abuse of the decedent, who was an elder or dependent adult.
(2) The person is found to have acted in bad faith.
(3) The person has been found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts upon the decedent.
(4) The decedent, at the time those acts occurred and thereafter until the time of his or her death, has been found to have been substantially unable to manage his or her financial resources or to resist fraud or undue influence.
· Higher standard than preponderance in the slayer rule
· Elder abuse is (a)(1) and states that someone should not inherit if they are found of this.
· (a)(2) states there must be bad faith.
· A2 and a3 may be inherent in the actions taken.
· A4 states that the decedent was unable to take care of finances
(b) Any person shall be deemed to have predeceased a decedent to the extent provided in subdivision (c) if that person has been convicted of a violation of Section 236 of the Penal Code or any offense described in Section 368 of the Penal Code.
· Penal Code 236 is false imprisonment
· Penal Code 368 elder abuse
· This provision lists other ways that people can't inherit.
(c) Any person found liable under subdivision (a) or convicted under subdivision (b) shall not (1) receive any property, damages, or costs that are awarded to the decedent’s estate in an action described in subdivision (a) or (b), whether that person’s entitlement is under a will, a trust, or the laws of intestacy; or (2) serve as a fiduciary as defined in Section 39, if the instrument nominating or appointing that person was executed during the period when the decedent was substantially unable to manage his or her financial resources or resist fraud or undue influence. This section shall not apply to a decedent who, at any time following the act or acts described in paragraph (1) of subdivision (a), or the act or acts described in subdivision (b), was substantially able to manage his or her financial resources and to resist fraud or undue influence within the meaning of subdivision (b) of Section 1801 of the Probate Code and subdivision (b) of Section 39 of the Civil Code.
(d) For purposes of this section, the following definitions shall apply:
(1) “Physical abuse” as defined in Section 15610.63 of the Welfare and Institutions Code.
(2) “Neglect” as defined in Section 15610.57 of the Welfare and Institutions Code.
(3) “False imprisonment” as defined in Section 368 of the Penal Code.
(4) “Financial abuse” as defined in Section 15610.30 of the Welfare and Institutions Code.
(e) Nothing in this section shall be construed to prohibit the severance and transfer of an action or proceeding to a separate civil action pursuant to Section 801.
c. Disclaimer
i. General
1) This is a rejection of the gift being offered by the deceased.
2) Often used as an estate planning devise to redirect assets to achieve a better outcome.
3) An individual who disclaims and interest will be treated as having predeceased the decedent
4) Most disclaimer statutes provide that a disclaimer relates back for all purposes to the date of the decedent's death.
a) Ordinary Creditors
a) Suppose A disclaims her interest in O's estate. Most cases have held that A's ordinary creditors cannot reach the disclaimed property.
b) Because the disclaimer relates back to the date of O's death, the property is treated as passing directly to others, bypassing the disclaimant.
c) So long as the disclaimer was made prior to the filing of a bankruptcy petition, the federal courts will respect the state law relation-back doctrine for claims against a bankrupt debtor.
i) If however, a bankruptcy petition is filed before the debtor disclaims, courts almost invariable hold that the disclaimer is ineffective under federal bankruptcy law.
5) Individuals cannot use disclaimers to avoid super-creditors
a) IRS
a) Dyre v. United States: he disclaiming heir inevitably exercises dominion over the property and determines who will receive the property--himself. This power to channel the estate assets warrants the conclusion that Drye's held "property" or a "right to property" subject to the Government's liens. Therefore, the control rein he held under state law rendered the inheritance property or rights to property belonging to him within the meaning of the IRC and subject to the liens.
b) Medicaid
a) A person cannot transfer property away in order to qualify for Medicaid.
b) A person who qualifies for Medicaid benefits would not lose his benefits if he were to disclaim an inheritance.
6) Individuals cannot use disclaimers to game advancements
a) Advancement
a) Hypo: Mom has two kids, A and B. A has two kids, S&T. Mom dies with estate of 200K. Mom made an advance to A of $100K. When Mom dies, that $100K goes back in the hotpot. A and B slated to get 150. A already got 100, so A gets 50, B gets 150.
b) Scheme: If A tries and disclaim, so A is predeceased the advance doesn't go in the hotchpot. Thus, mom's 100 share will go to S&T and therefore get more than they would have if mom did not disclaim.
a) 282(b)(2) shuts this down and states that the mom is not dead for purposes of 6409 or advancement.
b) Per Capita by Generation Divisions
a) Mom has two kids, A and B. A has 1 kid, B has 9 kids. A dies, then mom dies.
a) Generally, A's kid would get 100K and B would get 100K.
b) What if B disclaims and the first generation where there is a live taker. Then we could give 10K to A's kid and B's kids would get 90K.
c) 282(b)(1) shuts this down by saying B will not be predeceased for purposes of the per capita division.
ii. Statutes
1) CPC 275.
A beneficiary may disclaim any interest, in whole or in part, by filing a disclaimer as provided in this part.
2) CPC 282
(a) Unless the creator of the interest provides for a specific disposition of the interest in the event of a disclaimer, the interest disclaimed shall descend, go, be distributed, or continue to be held (1) as to a present interest, as if the disclaimant had predeceased the creator of the interest or (2) as to a future interest, as if the disclaimant had died before the event determining that the taker of the interest had become finally ascertained and the taker’s interest indefeasibly vested. A disclaimer relates back for all purposes to the date of the death of the creator of the disclaimed interest or the determinative event, as the case may be.
(b) Notwithstanding subdivision (a), where the disclaimer is filed on or after January 1, 1985:
(1) The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made under Part 6 (commencing with Section 240) or other provision of a will, trust, or other instrument.
(2) The beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of Section 6409 or subdivision (b) of Section 6410.
5. Wills
a. General Notes
i. By writing a will, you don't get out of probate.
ii. To challenge a will, you must have standing (i.e. you must benefit if you are successful in the will challenge).
iii. First question when you judge the validity of a will is to determine the capacity of the testator.
1) Does the testator have the requisite capacity?
2) Without capacity you can't make a valid will.
3) Even if you have capacity, the will may be subject to defects that render the will invalid.
a) Undue influence, duress.
iv. CA is primarily a strict compliance jurisdiction.
1) But, CA has adopted:
a) Delayed attestation
b) Conscious Presence
c) Harmless Error
d) Misdescription Doctrine
2) CA never did substantial compliance
v. The strict compliance approach is the majority approach.
vi. The Wills Act formalities serve four functions:
1) The main function of the Wills Act formalities is to enable a court to decide, without the benefit of live testimony from the testator, whether a purported will is authentic.
2) Secondary Functions:
a) They standardize the form of wills
b) They impress upon the testator the significance of making a will
c) They protect the testator from manipulative imposition.
3) The main and secondary functions are known as the evidentiary, the channeling, the cautionary or ritual, and the protective functions.
vii. The law of the state where the decedent was domiciled at death governs the validity of a disposition by will of personal property, and the law of the state where real property is located governs the validity of a disposition by will of that property.
1) Almost all states have a statute that recognizes as valid a will executed with the formalities required either by the state where the testator was domiciled at death, by the state where the will was executed, or by the state where the testator was domiciled when the will was executed.
b. Requirements to Make a Will
i. Statute
i. CPC 6110: Requirements to Make a Will
(a) Except as provided in this part, a will shall be in writing and satisfy the requirements of this section.
(b) The will shall be signed by one of the following:
(1) By the testator.
(2) In the testator’s name by some other person in the testator’s presence and by the testator’s direction.
(3) By a conservator pursuant to a court order to make a will under Section 2580.
(4) Except as provided in paragraph (2), the will shall be witnessed by being signed, during the testator’s lifetime, by at least two persons each of whom
(A) being present at the same time, witnessed either the signing of the will or the testator’s acknowledgment of the signature or of the will and
(B) understand that the instrument they sign is the testator’s will.
(5) If a will was not executed in compliance with paragraph (1), the will shall be treated as if it was executed in compliance with that paragraph if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator’s will.
ii. Four Requirements
i. Writing - Self Explanatory Requirement--the will must be written.
ii. Signature
a) General Notes:
a) A will must be signed or acknowledged by:
a) Testator
b) Another in presence at direction of testator
c) Conservator, if required
b) Signature and acknowledgement is legally equivalent
a) If you point to the signature and say "that is my signature" that is the equivalent of a wet signature.
c) A signature whatever the signer intends to be his or her signature.
a) Does not matter how the signer signed previously, or even the past 1K times.
b) CA requirements to authenticate a mark as a signature:
i) Witness must observe the making of the mark
ii) Witness must write the name of the testator under the mark
a) CA court accepted a typed name of the testator as substantial compliance even though CA is strict compliance.
iii) Witness must sign
iv) Witness must write witnesses name.
d) What if testator cannot physically sign, can you help the testator sign and guide their hand?
a) Yes, if the testator asks and then intends the signature to be the signer's signature, then its fine. It's not unethical to help sign
b) However, the action by the testator needs to be volitional.
i) In Thorne case, testator kept dropping the pen. Person who kept helping the testator was new wife, and this new will was leaving everything to wife. Court held that keep dropping the pen was evidence that the testator did not want to sign.
b) Order of Signing
a) In general, the testator must sign or acknowledge the will before the witnesses attest.
a) Witnesses cannot attest to an act that has not yet happened. This was the common law approach.
b) However, if they all sign "as part of a single (or continuous) transaction, the exact order of signing is not critical.
a) As long as no one enters the room and no one leaves the room, the order does not matter. One happy signing ceremony, no risk of fraud if there is no one entering or leaving.
c) Testator dies half way through signing the will. Question is whether Theodore died with a valid will.
a) Testator did not intend to not do a 1/2 signature; thus, court held that there was no valid signature.
c) Subscription and Addition After Signature
a) CA Approach:
a) In CA, text that appears after the signatures is presumed to be added later in time, and must independently satisfy the Wills Act to be relevant.
i) This presumption can be rebutted (e.g. with witness testimony).
b) Thus, if the writing was on the will before the signature was provided, the signature requirement will be met.
i) If there was writing was after the testator and witnesses signed, that is an issue.
ii) It’s about when, not where.
a) Common Law Approach
a) If edits are below where the testator signed the will, and added after the fact, the will would be admitted to probate, but the line below would be ineffective as a subsequent unexecuted codicil.
i) The writing below needs to be independently authenticated with another signature and attestation.
ii) So the writing below the signature doesn't work, but above the signature is valid as a will.
iii. Attestation
a) General Notes:
a) CPC 6110 requires two witnesses that:
a) Are present at the same time
b) Witnessed either:
i) The signing of the will
ii) The testator's acknowledgement of the signature of the will
c) Understands the instrument they sign is the testator's will.
b) California requires that the witnesses attest to the will at some point during the testator's lifetime.
a) CA relaxes the temporal requirement for witness signatures. This is a departure from the common law Wills Act
b) Further, witnesses don't have to sign in the presence of the testator so long as they sign in the testator's lifetime
i) Surreseig Case: Witnesses signed 10 years after the testator. CA Supreme Court reversed the lower courts and said the delayed attestation only required signatures before the testator died.
c) Witnesses also do not need to sign at the same time.
i) Contemporaneous signature does not matter so long as you have a vivid memory.
d) Hypo: Testator signs, fire drill and everyone leaves the office, testator leaves, attorneys go up to the office and forget to sign, W1 signs one month later, W2 signs one month later
i) Assuming all other requirements are met, this would satisfy the attestation requirements.
e) Harmless Error Provision: CPC 6110(c)(2) states that even if the witness requirements in CPC 6110(c)(1) are not met, the will shall be treated as in compliance if:
i) The proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator's will.
c) The witnesses must understand, at the moment of execution, that the instrument they signed is the testator's will.
d) Attestation Clauses
a) An attestation clause recites that the will was duly executed in accordance with the particulars of the applicable Wills Act.
b) No state requires an attestation clause, but such a clause gives rise to a rebuttable presumption of due execution.
c) With an attestation clause, a will may be admitted to probate even if the witnesses predecease the testator or cannot recall the events of execution.
i) If one of the witnesses testifies that the steps for due execution were not satisfied as in Groffman, an attestation clause gives the proponent's lawyers ammunition for a vigorous cross-examination in which the witness may be impeached with the text of the clause.
b) Witness Presence Requirements
a) Line of sight test:
a) Witness does not actually have to see the Testator sign, but must be able to see them were the testator to look.
i) Have to actually see the testator sign the will.
b) Conscious presence test:
a) A witness is in the presence of the testator if the witness, through sight, hearing, or general consciousness of events, comprehends that T is in the act of signing.
b) This is the test used by CA.
c) Hypos:
a) Two witnesses sign T's will in T's dining room while T was in her bedroom. T could have walked in the room to see them sign.
i) Pass line of sight test? No
ii) Pass conscious presence test? Yes, this would be satisfied.
a) Assuming testator is fully mobile and is conscious about what is going on, then conscious presence works
b) Loft hypo, where signing is going on 200 feet away: Conscious presence probably still works, but line of site doesn't work because you don't know exactly what their signing.
b) T's lawyer takes T's will to T's home where T signs the will and the lawyer attests as witness. Lawyer returns to office with will and has secretary call T on the phone and T requests secretary to attest and secretary signs the will.
i) Pass line of sight test? No
ii) Pass conscious presence test? No
a) There needs to be some witness.
iii) But what about video conference?
a) This would not work, same answer, the requirements are that physical presence should be present.
c) T signs a will in his car, teller can see T sign. Bank president sees T sign in the car and attests. President takes will back to teller who signs as witness.
i) Pass line of sight test? No
ii) Pass conscious presence test? No, this would not be satisfied. There are limits to the conscious presence test.
a) This wasn't substantial enough. There were too many loose ends. How does Teller know T was signing a will?
c) Interested Witnesses
a) Common Law:
a) An interested witness was viewed as no witness at all. That witness would be expunged and you would need a new witness. If you had no other witness, the will would fail.
b) CA Approach
a) A will is not invalidated because it is signed by an interested witness.
b) Unless there are two independent witnesses, a devise to an interested witness creates a presumption that the witness procured the devise by duress, fraud, or other means.
i) Presumption affects the burden of proof.
· If you rebut the presumption of bad acts, you get the bequest
· If you fail to rebut the presumption of bad acts, the interested witness gets the share that the interested witness would have received if the testator dies intestate.
· It doesn't mention intestacy, it says that you get what you would have gotten if the will doesn't exist. This is because if the current will is not valid, an earlier will may apply.
· If there was an earlier will, the court will consider what was in an earlier will as a substitute.
ii) Does not apply to a witness to receives a devise in solely a fiduciary capacity.
c) CPC 6112
(a) Any person generally competent to be a witness may act as a witness to a will.
(b) A will or any provision thereof is not invalid because the will is signed by an interested witness.
(c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof. This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.
c. Misdescription Doctrine


(d) If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established. Nothing in this subdivision affects the law that applies where it is established that the witness procured a devise by duress, menace, fraud, or undue influence.
i. Courts will only use the testator's words after striking an error that is in the will.
ii. "white out" approach. The courts would solve the problem so long as they could white out the error.
iii. Example:
i. 1331 v. 1313 on an address. If you just strike the address, it could be probated properly.
iv. CA adopts the misdescription doctrine, even though they are strict compliance.
d. Substantial Compliance
i. Substantial compliance was another doctrine that tried to probate more wills that did not comply with the Wills Act formalities.
ii. Compliance with statutory formalities is important not because of the inherent value that those formalities possess, but because of the purposes they serve.
iii. When formal defects occur, proponents should prove by clear and convincing evidence that the will substantially complies with statutory requirements.
i. If so, the instrument should be deemed in substantial compliance with the Wills Act and admitted to probate.
iv. However, the emergence of substantial compliance was turning into a whole other issue because there is now a question whether it was substantial enough.
v. CA does not adopt the substantial compliance doctrine, because they are strict compliance with a little bit of harmless error on the attestation requirement
e. Harmless error
i. Harmless Error provides for the probate of a document that was not properly executed if the court "is satisfied that the deceased intended the document to constitute his will.
i. Only thing that matters is intent of the testator.
ii. Clear and convincing evidence standard.
iii. Harmless error doesn't care about how many foot-faults are made with the statute, all that matters is intent.
ii. Intent Requirement
i. Evaluating intent of the testator depends on their awareness with Wills Act formalities. Facts and circumstances inquiry.
a) We must consider if the testator was contemplating any sort of delay before the document was the final will.
b) We're basically grappling with what the term "will" means
a) Is a will the document that the testator signed?
b) Or is a will a document that has been attested to by the witnesses as well.
ii. Example: Sliskovich saying that he intended his will to be finalized over zoom, knowing well that there is an attestation requirement necessary for the will to be final, suggests he really didn't intend for the version shown over zoom to be final.
a) However, if a layperson does the same thing, likely this would be sufficient intent.
iii. Whereas the substantial compliance doctrine allows a court to deem a noncompliant will to be in compliance with the Wills Act, a kind of "close enough" analysis, the dispensing power statute (which is harmless error) allows the court to excuse the noncompliance if there is an abundant evidence that the testator intended the document to be his will
iv. Harmless Error is only used in CA to fix the witness requirement.
i. Strict compliance with a little harmless error on the witness requirement.
v. Hypo:
1. Lawyer says will is ready to go, testator reviews it and says it’s a perfect will, I'll sign after class.
a) In NJ, probably ok b/c harmless error.
b) But in CA, you need signature. Harmless error only applies to witnesses in CA
· Child was orphaned as an early age. Becomes wealthy, dies, Fiona says that she was engaged to the orphan. Tells a story, while sitting at the table, tycoon takes a piece of paper and shows it to Fiona. Says it's his will and he will give her everything. Gets two witnesses, tycoon signs in their presence, witnesses sign. Tycoon takes out an envelope, puts the will in the envelope. Puts mail in the mail slot to send to the probate court. Probate court can't find the will.
· Under harmless error, all you need is clear and convincing evidence of testator's intent.
· In theory, if you are a firm believer in harmless error, then you should be able to dispose of all three requirements.
· There should be no difference in disposing the writing requirement versus the signature or witnessing requirements.
· But this is a case ripe for fraud, how do you know Joe and Fiona aren't in cahoots.
vi. Harmless Error and Lack of Signature
1. Among the defects in execution that can be excused, the lack of a signature is the hardest to excuse.
2. An unsigned will raises a serious but not insuperable doubt about whether the testator adopted the document as his or her will.
3. Theodore Dwight case: Columbia law dean is signing his will and dies mid-way through the signature. Harmless error is not recognized at the time and the will was not probated.
4. In In re. Anton Jr., the court admitted to probate under the harmless error rule an unsigned instrument that T had intended to sign, but did not because he died the day before his appointment with his lawyer to do so.
a) T had said his lawyer did exactly what I asked him to do and the will was perfect as written.
f. Wills recorded on electronic devises
i. CA does not allow electronic writings as a substitute for a written document.
1. CA is strict compliance when it comes to the writing requirement.
ii. Some jurisdictions are expounding on the definition of a writing. Case from Ohio below allows a writing to be done on a tablet. Case Name: In re Estate of Javier Casto
Facts: Javier was taken to a hospital and refused a blood transfusion. Doctors said he would die shortly. Javier wanted to write a will. His brother, Albie, was present and had a tablet to write the will on. The will was written on the tablet, with the provisions therein being recited back to Javier. Then Javier signed, his brothers miguel and albie witnessed and then signed. Other witnesses also confirmed he did sign it on the galaxy and there was no contradictory accounts.
Issue: Was the writing on the tablet a sufficient writing? Has sufficient evidence been presented that this was the last will and testament of Javier?
Holding: The Ohio statute has a liberal definition of writing and includes various mediums that can be used. These include computer software, or other things having any written matter. Thus, the court ruled that the writing on the tablet was a writing.
Further, the court stated that the testimony of six witnesses who all confirmed that he signed the tablet and expressed intentions that it was his will were consistent. No contradictory accounts. Thus, the court ruled that there was clear and convincing evidence that he intended this to be his will and therefore it was admitted to probate
6. Holographic Will
a. General
i. A holographic will is written by the testator's hand and is signed by the testator; it need not be attested by witnesses
ii. CA recognizes the holographic will in CPC 6111
iii. Both holographic wills and formal wills have the same legal effect.
b. Requirements
i. Signature
1. The testator must sign a holographic will.
2. No one else is allowed to sign for the testator
3. There is no location requirement for the signature in a holographic will.
ii. Material Provisions
1. The material provisions must be included in the testator's handwriting in the holographic will.
2. Material provisions is best defined as: "who gets what"
iii. In Handwriting of Testator
iv. Testamentary Intent
1. In all jurisdictions, the document must demonstrate the testamentary intent of the decedent.
2. Testamentary intent: Intend that this particular piece of paper is a will and that intention exists at the time of signing.
a) Testator should expect that this is the document that will be taken to probate court.
3. This is a facts and circumstances inquiry that depends on who the testator is.
a) If the testator has worked with attorneys a lot and knows that there are specific requirements for wills, then bar for establishing testamentary intent is higher
a) Kuralt case: The letter to his lover likely doesn't have the requisite testamentary intent if he has already created (1) a valid holograph and (2) a valid will.
b) Default standard is preponderance of the evidence.
4. In Macool case, the instructions that were given to the lawyer were in the testator's hand. Instructions to write a will is not the same as the will itself.
a) Not everything written can be shown to have testamentary intent, there needs to be evidence suggesting so.
5. Case: Tractor rolled on a guy and he wrote his will on a tractor fender. Feder was submitted to probate because the court found testamentary intent was present.
6. If a testator writes up a will on a pre-printed form, the pre-printed form can be used to show testamentary intent.  However, the material provisions of the will must be in the testator's hand in order to be a valid holograph.
a) Thus, the pre-printed language can be used to show testamentary intent, but will not have legal effect.
Case Name: In re Estate of Gonzalez Cite: 855 A.2d 1146 (Me. 2004)
Facts: Gonzalez showed Elizabeth and Joseph two copies of a preprinted will form. He had already written his testamentary wishes before showing the document. He had also signed the document, but there were no attesting witnesses. Gonzales also showed a copy of a blank pre-printed form and stated his intention to copy over the information neatly onto the blank form. He
then asked Elizabeth, Joseph, and mother to sign the blank pre-printed form. He then died. Some siblings petitioned to probate the will, others argued that the will was not a valid holographic will.
Issue: Was the will that was written on a pre-printed form, but was purportedly a draft of the final version, a valid holographic will?
Holding: The relevant provisions of the state statute say that "a holographic will is one where the signature and material provisions are in the handwriting of the testator. The court ultimately holds that the printed portions of a will form can be incorporated into a holographic will where the trial court finds testamentary intent, considering all of the evidence in the case. The hand written material, implicitly adopted and incorporated the printed text on the form and converted the form into a more clear will.
v. Date?
1. Holographic will does not have to be dated
a) But if there is another will that conflicts with the holographic will, then the holographic will is invalid to the extent of the inconsistency unless the holographic will is established to be written after the execution of the other will.
vi. Statute:
CPC 6111
(a) A will that does not comply with Section 6110 [formally attested will] is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator.
(b) If a holographic will does not contain a statement as to the date of its execution and:
(1) If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will.
(2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
-
(c) Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.
CPC 6111.5
Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.
- CA legislature states that if will has ambiguity, extrinsic evidence is allowed to show what the testator meant.
c. Conditional Wills
i. In most cases, courts presume that the language of condition is not meant to be a condition but rather is a statement of the inducement for making the will.
1) However, if the condition is presented in a lawyer drafted will, that condition will be given more weight.
ii. In Eaton v. Brown, the testator wrote a holographic will saying: I am going on a journey and may not ever return. If I do not, I leave everything to my adopted son. Testator returned home, but died some months after.
1) SCOTUS ordered the will to be probated stating that, "the sentence, I am going on a journey and may not ever return, expresses the fact which was on her mind as the occasion and inducement for writing it...She was thinking of the possibility of death or she would not have made a will."
d. Types of Gifts in Wills
i. Specific
1) Gift of a very specific identifiable piece of property
2) Trigger word "my" as it denotes possession of a particular piece of property
3) Ex: My watch to Fred
ii. General
1) A fungible item indistinguishable from others.
a) Ex: 1000 dollars to Bill. Doesn't matter which grand Bill gets, so long as he gets his 1K.
2) Demonstrative Gift
a) A demonstrative gift is a general gift, but made payable out of a particular designated fund or source of property in the estate of the testator.
b) Ex: Give $1000 from US Bank
c) What if there is only $800 in US Bank
a) 800 will come from US Bank, residual 200 will come from the estate.
iii. Residual
1) Gift of what is left. After all specific, general, and demonstrative gifts are made, the rest can be left
2) "The balance of my estate, the rest and residue,
3) Often, the residual request is the largest request.
7. Revocation
a. General
i. A will is said to be ambulatory, meaning that it is subject to amendment or revocation by the testator at any time prior to death.
1) Wills govern property acquired after the will was created because a will is not effective until the decedent dies.
ii. All states permit revocation of a will. Revocation is a testamentary act. Thus, you can only revoke in the following ways in order for revocation to be effective:
1) By a subsequent writing executed with Wills Act formalities; or
2) By a physical act such as destroying, obliterating, or burning the will with the intent to revoke
iii. An oral declaration that a will is revoked, without more, is insufficient to revoke the will.
iv. If a duly executed will is not revoked in accordance with the applicable revocation statute, the will must be admitted to probate.
v. A codicil is a testamentary instrument (i.e. a will) that supplements, rather than replaces, an earlier will. The later codicil supersedes the earlier will to the extent of inconsistency between them.
1) Codicil is effectively a partial revocation in writing.
vi. CPC 6120: Revocations of Wills
A will or any part thereof is revoked by any of the following:
(a) A subsequent will which revokes the prior will or part expressly or by inconsistency.
(b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.
b. Revocation by Writing
i. Express Revocation
1) A writing executed with Wills Act formalities may revoke an earlier will in whole or in part by express revocation. Most well-drafted wills open with an express revocation line.
2) Generally, the testator needs to be the one to revoke the will.
a) If someone else (e.g. a lawyer) writes on the will that the will is revoked, that generally will not suffice.
b) However, the testator can appoint someone to revoke the will on their behalf.
a) In the presence and at the direction of the testator.
3) Testator must have capacity to revoke the will too
4) CA has harmless error with respect to the witness requirement though.
a) So, if there is a writing and signature without the witnesses, that writing will be sufficient to expressly revoke the will provided that the proponent can show the testator intended to revoke by clear and convincing evidence.
ii. Implied Revocation
1) A writing executed with Wills Act formalities may also revoke a prior will in whole or in part by inconsistency (sometimes called implied revocation).
a) The issue arises when a testator executes a subsequent will that does not include an express revocation clause.
2) The modern view is to treat a subsequent will that does not expressly revoke a prior will, but makes a complete disposition of the testator's estate, as presumptively revoking the prior will by inconsistency.
a) If the subsequent will does not make a complete disposition of the testator's estate, it is instead viewed as a codicil, and any property not disposed of under the codicil is disposed of in accordance with the prior will.
c. Revocation by Physical Act
i. General
1) Under modern approach, a destructive act to any part of the will is sufficient.
a) Modern approach also will leverage harmless error to revoke the will so long as there is clear and convincing evidence of the intent to revoke.
2) Revocation by physical act is legally equivalent to revocation by writing.
3) Can't accidentally revoke a will.
a) Can't trip and drop the will and the shredder and revoke the will. There must be an intent element in addition to the act.
b) At the moment when the destructive act is made there must be intent.
4) CA and common law state that the destructive act must be applied to the face of the document for the revocation to be effective.
a) CA does not have harmless error with respect to revocation, only the witness requirements.
Case Name: Thompson v. Royall Cite: 175 S.E. 748 (Va. 1934)
Facts: Kroll signed a will typewritten on five sheets of paper, signature was on the last page and it was attested to by three witnesses. A codicil was typed on the top third of one sheet of paper dated 9/15/32, which was 11 days after the will was written, signed by the testatrix and in the presence of two witnesses. On 9/19, at the request of Kroll, the attorney and the executor took the will and codicil to her home where she told the attorney in the presence of another to destroy both documents. At the suggestion of the judge, Kroll decided to retain them as memoranda to be used in the event she wanted to write a new will.
On the back of the manuscript cover, there was language which says the will is destroyed and is kept as memoranda. Kroll died and the estate was 200K. Will and the codicil were offered for probate.
Procedure: Jury found that the instruments were the last will and testament. Issue: Whether the will of Mrs. Kroll had been revoked shortly before her death.
Holding: The statute provides two ways that a will may be revoked. (1) a subsequent writing declaring an intention to revoke the will and executed in the same manner as a will is required to be executed or (2) by his direction, cutting, tearing, burning, obliterating, cancelling, or destroying the same or the signature thereto with the intent to revoke. Since note did not satisfy the statute (wasn't in testator's writing), Kroll must satisfy the second test. The court held that since written words were used for the purpose of revocation, as opposed to a physical act, it cannot be given any greater weight than a similar writing on a sheet of paper.
In CA, this would likely be an acceptable revocation by express writing because although there weren't witnesses to the writing that revoked the will, harmless error would kick in to alleviate that requirement.
ii. Presumption of Revocation Doctrine
1) Requirements:
a) The valid will was last in the testator's possession.
b) The testator had capacity throughout the period in which they had the will.
c) The will cannot be found
2) Notes:
a) The presumption is that because you can't find it, the testator must not have wanted anyone to find it, therefore there is a presumption that you tore it up or destroyed it by some physical act.
a) What about if a house burns down and you can't find the will
a) The presumption would not apply if there is another plausible explanation that the testator did not destroy herself.
b) If there is no capacity to make a will, then there would be no capacity to revoke as well.
c) If the requirements are met, the burden of proof shifts to the proponent to prove that the absence of the will was not due to destruction and revocation of the will.
a) If the presumption of revocation has been rebutted, the will is entitled to probate if its contents can be proved, unless the party opposing probate provides the will was actually revoked.
d) In CA, the presumption of revocation doctrine will not apply if a duplicate original can be found after the testator's death.
a) You'll need evidence of a destructive act in order to revoke the will.
e) If a lost or mutilated will was last known to have been in the possession of someone other than the testator, there is no presumption of revocation, and the will is entitled to probate unless, of course, there is proof that the testator in fact revoked the will.
3) Statute:
a) CPC 6124: Presumption of Revocation Doctrine
If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.
4) Case:
Case Name: Harrison v. Bird
Cite: 621 So.2d 972 (Ala. 1993)
Facts: Speer executed a will in November 1989 in which she named Harrison as the main beneficiary. In March 1991, Speer called her attorney and said she wanted to revoke her will. Speer's attorney then tore the will into pieces and send Speer a letter stating that he had revoked her will as he had instructed. Attorney sent the will to Speer so she would have the evidence. Speer died. Postmarked letter was found, but no one could find the actual will that was torn.
Issue: Was the revocation of the will valid?
Holding: Court holds that the attorney's acts did not revoke the will. The testator needs to tear the document. But, the court holds if the evidence establishes that Ms. Speer had possession of the will before her death, but the will is not found among her personal effects after her death, a presumption arises that she destroyed the will. Therefore, the burden shifted to Ms. Harrison to present sufficient evidence to rebut the presumption--to present sufficient evidence to convince the trier of fact that the absence of the will from Ms. Speer's personal effects after her death was not due to Ms. Speer's destroying and thus revoking the will.
iii. Lost Will Doctrine
1) Just because you can't find a will, that doesn't mean you can't reconstruct.
a) If you can establish and reconstruct using extrinsic evidence, then a court may find that the will can be probated.
2) The contents of a lost but unrevoked will can be proved by a photocopy, a digital copy, the drafter's notes or recollections, or by other clear and convincing evidence.
a) The testator's exact words need not be proved; only the substance need be shown.
b) If the contents of a lost will cannot be proved in full, the will is entitled to probate to the extent its contents are proved.
3) Lost will doctrine and presumptive revocation are mutually exclusive. You can't have both.
iv. Revocation of Duplicate Originals
1) If a duplicate original is revoked, then all are revoked.
2) Same holds true if you revoke by writing.
3) CPC 6121: Revocation of Duplicate Originals
A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the
testator or (2) another person in the testator’s presence and by the testator’s direction.
v. Partial Revocation by Physical Act
1) CA in 6120 specifically says that you can revoke in whole or in part in writing or by physical act.
2) CA does recognize the doctrine of partial revocation by physical act.
3) Many jurisdictions do not take this approach
a) Reason: It results in ambiguity.
b) Don't know whether a mark was accidental, an intention to revoke the entire will, revoke a singular provision, don't even know if there is intent at all, this is ripe for fraud
c) Many jurisdictions say that you may only partially revoke in writing and comply with the wills act.
a) If you don't comply with the wills act, it goes to intestacy.
4) Impact of Partial Revocation by Physical Act?
a) CA holds that the partially revoked gift goes to the residuary clause.
i) Rule is that a partial revocation by physical act can only increase the residuary.
a) You cannot increase a non-residuary request without coming up with a new will that meets the wills act.
b) At common law, you can't increase any bequest unless the bequest complied with wills act.
a) Thus, any partially revoked gifts would go through intestacy under common law.
5) Hypos:
· Will with 5 paragraphs, signed by testator, signed by 2 witnesses. After T's death, we see that 4th provision ($10K to LLS) was crossed out.
◊ CA: $10K gift to LLS was a partial revocation by physical act and the gift goes to the residuary.
◊ Common Law: Cannot increase any bequest without a Wills Act compliant writing. Thus, $10K goes to intestacy.
· Will says: I give a total of $10K to A and B. T then crosses out B with intent to revoke.
· Can't increase gifts to individuals without compliance with Wills Act.
· Under CA and majority approach, A gets $5K and $5K goes to the residue.
· Under UPC, harmless error would apply. UPC states to read the will as it exists and $10K gift would go to A.
d. Wills v. Codicils
i. Indicators:
1) Temporal:
a) Wills come first, codicils come next
2) Identify which document has residuary request:
a) Most likely, the will has the residuary clause.
ii. Wills are tree trunks and codicils are the branches
1) If you revoke a codicil, it doesn't revoke the will.
2) If you revoke the will, then it revokes all the codicils too
iii. Hypos - Identifying Wills v. Codicils:
1) Hypo 1
a) Will #1: I give everything to LLS
a) Residual
b) Will #2
a) I give my car to Fred and the residue to LLS
a) Specific gift and a residual gift
b) Partial revocation by writing because the gift of the car overrides will #1 and in will #2 the residue identified in Will 1 is being given away.
c) This is known as a codicil.
d) Will #1 is revoked by inconsistency because there is nothing for document 1 to do
2) Hypo 2
a) Will 1: Everything to LLS
b) Will 2: I give my car to Fred
a) Document takes the car and gives it to Fred, everything else goes to LLS
b) Document #2 is an amendment to Will #1. It leaves Will #1 to dispose of everything else.
c) Will #1 is the will and Will #2 is the codicil
3) Hypo 3:
a) Will #1: I leave my car to LLS
a) Specific, residual would be part of intestate estate
b) Will #2
a) I give my watch to Fred
b) No overlap between these two documents.
c) This is an example where you have two equally valid standalone wills.
4) Hypo 4
a) Will #1: I leave my car to LLS
a) Specific, residual would be part of intestate estate
b) Will #2
a) I give my watch to Fred and the residue to GW
b) The residue clause in the second will is now inconsistent with the first will.
c) In Common Law, where there was subsequent use of the residuary clause, it will not override the specific request in Will #1
d) The modern approach states that the introduction of a residuary clause is "shaking up the etch a sketch" the old bequests get wiped away and the subsequent residuary clause would control.
a) Will 2 would revoke Will 1 by inconsistency and control.
iv. Hypos - Analyzing Effects of Revocation
· Hypo 1:
· Writing 1: 1K to A B and C
· Writing 2: 1K to D
· These are two independent wills.
· If writing 1 were cancelled, then that wouldn't really impact will #2
· Hypo 2:
· Writing 1: 1K to A B and C and residual to LLS
· Writing 2: 1K to D
· #1 is the will and 2 is a codicil: partial revocation by writing. Taking 1K from LLS and giving it to D.
· If Writing 2 is revoked, then Writing 1 would control.
· If Writing 1 is revoked, since Writing 2 was the codicil, then the codicil falls to and the testator dies intestate.
- When residuary is in #1, but not number 2, will 2 is likely a codicil
e. Harmless Error in revocation
i. CA does not recognize harmless error when it comes to revocation.
1) But, harmless error will apply to forgive witness defects in a testamentary instrument that is designed to revoke a will.
ii. However, there are some jurisdictions that do adopt the harmless error approach to revocation.
1) If the intent to revoke is proved by clear and convincing evidence, the failure to perform the act on the will, accompanied by performance of the act on a copy that the testator mistakes for the will, may be excused as harmless error.
iii. Case Name: In re: Estate of Stoker  Cite: 122 Cal. Rptr. 3d 529 (App. 2011)
Facts: Decedent executed a will that gave property to Donald and Destiny and the residual goes to a trust where Destiny was the beneficiary. However, decedent signed a 5x7 card and where he tried to revise his trust where he tries to give nothing to Donald and Destiny and instead give everything to his kids
Issue: Was the 5x7 inch card an effective revocation of the prior will?
Holding: Issue was that the will that Stoker pissed on was a copy of the will. Thus, the revocation was invalid because it was not performed on a valid will.  However, this was evidence of the intent to revoke. Nevertheless, since the act was insufficient, we need to evaluate whether the subsequent writing was an effective will that expressly revoked the initial will. However, none of the provisions were in his writing. Thus, it can't be a holographic will. Last chance it needs to be a Will that complies with the Wills Act. The 5x7 card didn't have any witness signatures but he died right after the harmless error law came into play which effectively creates this 5x7 card a valid will.
Unfortunately, the language was an express revocation of the trust, not the will. But, the new will states that Destiny and Judy get nothing and everything goes to his kids. Thus, he has affirmatively made a residuary request to his two kids. That will is now inconsistent with the terms of the earlier will and effectively the earlier will was revoked.
f. Revival of Revoked Wills
i. General
1) CA/Majority Approach:
a) Upon revocation of will 2 by physical acts, will 1 is revived if the testator so intends.
a) Intent can be proven:
1. From the circumstances of the revocation of the second will
2. From the testator's contemporaneous or subsequent ORAL declarations
3. Basically any evidence is allowed in.
b) If a third will revokes a second will (revocation by writing), the first will is revoked unless it's clear that testator wanted the first will to take effect.
1) Intent can be proven solely by the terms of the third will.
a) No extrinsic evidence allowed.
2) If will #1 was revoked by physical act, it cannot be revived.
a) The revival statute will only operate to revoke a will that was done in writing.
a) This is evident where it says "a second will would have revoked the first will". Thus, implicit is that there was revocation by writing.
3) CPC 6123 - Revival by Revoked Wills
(a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts under Section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
(b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.
g. Dependent Relative Revocation (Mistake Defense)
i. General
1) If a testator undertakes to revoke her will upon a mistaken assumption of law or fact,
a) under the doctrine of dependent relative revocation,
b) the revocation is ineffective
c) if the testator would not have revoked the will but for the mistaken belief.
2) Causation is therefore an issue. The mistaken belief must cause the errant revocation.
a) Very difficult to piece together the evidence to prove that the mistake caused the errant revocation
3) Two options with DRR
a) Respect the revocation and the will stays revoked
b) Ignore the revocation and bring the will back to life.
4) If the testator was based on a mistake of fact or law, it is hard to say the testator formed the necessary intent to revoke the testamentary devise.
a) Often the issue will be a mistaken fact because lay person are not expected to know the law.
5) Courts use DRR to disregard a testator's revocation
a) The basis for disregarding the revocation is that the testator's mistake negates her revocatory intent.
6) DRR Analysis:
a) Is there a valid revocation of a will?
b) Was the revocation premised on a mistake of law or fact?
c) Causation: But for the mistaken understanding, can you show that T would not have revoked?
d) Where can you look for evidence?
a) Revocation by writing: new writing
b) Revocation by act: facts and circumstances surrounding the failed alternative testamentary plan
e) Respect or Ignore the Revocation?
a) Which result better carries out decedent's plan.
7) Where to look for evidence of mistake?
a) If the revocation was by writing, the mistake must be set forth in the terms of the new writing.
a) No extrinsic evidence allowed.
b) However, under Anderson, in CA, courts allow extrinsic evidence in if the proponent can show the testator's intent by clear and convincing evidence.
b) If the revocation was by act, the mistake can be proved by looking to the failed attempt of the new will or plan of disposition.
a) Alternative plan of disposition can be an original will that was previously revoked, but is now revived.
b) What did the new will say?
a) If the new ineffective will is closely related to the old will, maybe you use DRR to negate the revocation.
b) If the new ineffective will is unrelated to the old will, do not use DRR as testator seemingly would have revoked notwithstanding the mistaken belief.
c) Explains the thought process behind the revocation and what they were trying to accomplish.
a) This allows the court to determine would the testator revoke but for the mistake.
Case Name: LaCroix v. Senecal Cite: 99 A.2d 115 (Conn. 1953)
Facts: Woman died leaving a will and a codicil. These items were admitted to probate. Will stated that 1/2 goes to nephew (Nelson Lamoth) and 1/2 to Aurea Senecal. Codicil reads that 1/2 goes to newphew (Marcisse Lamoth), AKA Nelson Lamoth, and Aurea Senecal. Woman also left a neice. One of the witnesses was Aurea Senecal's husband which was not a valid witness per statute. Neice contested the bequest to Aurea.
Issue: Whether the doctrine of DRR may be invoked to sustain a gift by will, when such gift has been revoked in a codicil which substantially reaffirmed the gift but was void as to it under statute
because of the interest of a subscribing witness.
Holding: When a testator repeats the same dispositive plan in a new will, revocation of the old one by the new is deemed inseparably related to and dependent upon the legal effectiveness of the new. Here, there was no doubt about the intention that the original will was only to be revoked if the codicil was in fact valid. Thus, the court held that the codicil was valid and admitted the will and codicil to probate.
· DRR Analysis:
· Valid Revocation by writing.
· Mistake of law because she did not think an interested witness would jeopardize the will.
· Causation: But for the mistake of law, the testator would not have made the codicil. Thus, the court thought the codicil should be binding.
h. Revocation by Operation of Law
i. General
1) These rules of presumptive revocation, which rest on a legislative judgement about the typical testator's probable intent, can be overcome by evidence of contrary actual intent.
ii. Divorce
1) Statutes in nearly all states provide that a divorce presumptively revokes any provision in a decedent's will for the decedent's divorced spouse.
a) This presumption can be rebutted by express language in the will to the contrary
a) You can in your will state a contrary intention, and declare a gift to your spouse such as "whether we are married at death or not"
b) If the couple remarries, any dispositions previously revoked are revived.
a) It is as if divorce never happened.
2) California also has provisions that state that divorce will cause a nonprobate transfer at death to fail.
a) The nonprobate transfer does not fail if:
a) This presumption can be rebutted by clear and convincing evidence
b) The nonprobate transfer can't be revoked (property in an irrevocable trust)
c) Court order
b) Exception: Insurance contracts will still pass to the beneficiary.
a) Administrability provision that provide cash in the hands of heirs fast.
b) If the beneficiary is predeceased, there is an investigation as to who the beneficiary and all the cost that would take.
c) If nonprobate transfer fails, treat former spouse as having predeceasing transferor
3) California also has provisions that state that divorce severs property held in joint tenancy.
a) Property is not severed if:
i) Property is not subject to severance
ii) This presumption can be rebutted by clear and convincing evidence
b) Right of survivorship ceases upon a divorce
4) In all cases, legal separation does not terminate the status of spouses is not a dissolution for purposes.
a) There must be a divorce decree. Married till you're no longer married.
5) Rules above apply for married couples and domestic partners.
6) CA will respect a bequest in a will to a step-child in a will, even though the divorced parent can't take under the will because of divorce.
a) See hypo below.
7) Hypo:
a) T leaves everything to W in will. If W predeceases T, to C who is wife's child from prior marriage. T and W divorce. T dies without changing will.
b) Will says everything to W, but this bequest has been presumptively revoked.
c) Question, where to draw the line as to where to revoke. Are you going to ignore the bequest to C?
i) Two approaches:
a) Broad interpretation: Revoke bequest to W and C
b) Narrow approach: Apply narrowly to ex-spouse and no one else.
i) In this case, C would take.
ii) CA takes the narrow approach. Likely that CA would provide C the bequest because the will provides evidence of the testator's intent if W did not take.
8) Statutes:
CPC 5040: Divorce Causes Nonprobate Transfers to Fail
(a) Except as provided in subdivision (b), a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage or registered domestic partnership, fails if, at the time of the transferor’s death, t he former spouse is not the transferor’s surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or termination of registered domestic partnership. A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.
(b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
(1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor’s death.
(2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
(3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor’s death.
(c) Where a nonprobate transfer fails by operation of this section, the instrument making the nonprobate transfer shall be treated as it would if the former spouse failed to survive the transferor.
(d) Nothing in this section affects the rights of a subsequent purchaser or encumbrancer for value in good faith who relies on the apparent failure of a nonprobate transfer under this section or who lacks knowledge of the failure of a nonprobate transfer under this section.
(e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types:
(1) A provision of a type described in Section 5000.
(2) A provision in an instrument that operates on death, other than a will, conferring a power of appointment or naming a trustee.
CPC 5042: Property Held in JT Severed Upon Divorce
(a) Except as provided in subdivision (b), a joint tenancy between the decedent and the decedent’s former spouse, created before or during the marriage or registered domestic partnership, is
 severed as to the decedent’s interest if, at the time of the decedent’s death, the former spouse is not the decedent’s surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or registered domestic partnership. A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.
(b) Subdivision (a) does not sever a joint tenancy in either of the following cases:
(1) The joint tenancy is not subject to severance by the decedent at the time of the decedent’s death.
(2) There is clear and convincing evidence that the decedent intended to preserve the joint tenancy in favor of the former spouse.
(c) Nothing in this section affects the rights of a subsequent purchaser or encumbrancer for value in good faith who relies on an apparent severance under this section or who lacks knowledge of a severance under this section.
(d) For purposes of this section, property held in “joint tenancy” includes property held as community property with right of survivorship, as described in Section 682.1 of the Civil Code.
◊  Provides that the right of survivorship ceases upon a divorce
CPC 6122: Dispositions to ex-spouse are revoked upon divorce
(a) Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved or annulled, the dissolution or annulment revokes all of the following:
(1) Any disposition or appointment of property made by the will to the former spouse.
(2) Any provision of the will conferring a general or special power of appointment on the former spouse.
(3) Any provision of the will nominating the former spouse as executor, trustee, conservator, or guardian.
(b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator’s remarriage to the former spouse.
(c) In case of revocation by dissolution or annulment:
(1) Property prevented from passing to a former spouse because of the revocation passes as if the former spouse failed to survive the testator.
(2) Other provisions of the will conferring some power or office on the former spouse shall be interpreted as if the former spouse failed to survive the testator.
· Treating divorced ex-spouse as predeceased
(d) For purposes of this section, dissolution or annulment means any dissolution or annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78. A decree of legal separation which does not terminate the status of spouses is not a dissolution for purposes of this section.
(e) Except as provided in Section 6122.1, no change of circumstances other than as described in this section revokes a will.
(f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment of dissolution or annulment of marriage occurs before January 1, 1985. That case is governed by the law in effect prior to January 1, 1985.
6122.1: Dispositions to domestic partner are revoked upon divorce
(a) Unless the will expressly provides otherwise, if after executing a will the testator’s domestic partnership is terminated, the termination revokes all of the following:
(1) Any disposition or appointment of property made by the will to the former domestic partner.
(2) Any provision of the will conferring a general or special power of appointment on the former domestic partner.
(3) Any provision of the will nominating the former domestic partner as executor, trustee, conservator, or guardian.
(b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator establishing another domestic partnership with the former domestic partner.
(c) In case of revocation by termination of a domestic partnership:
(1) Property prevented from passing to a former domestic partner because of the revocation passes as if the former domestic partner failed to survive the testator.
(2) Other provisions of the will conferring some power or office on the former domestic partner shall be interpreted as if the former domestic partner failed to survive the testator.
(d) This section shall apply only to wills executed on or after January 1, 2002.
iii. Marriage
1) Common Law: A premarital will is revoked upon marriage.
2) Modern Approach: Most states today have changed this rule so that a premarital will remains valid in spite of a subsequent marriage.
a) But a surviving pretermitted spouse (a surviving spouse whom the decedent's married after executing his or her will)
b) May take an intestate portion of the deceased spouse's estate
c) Unless the will indicates that the omission was intentional or
d) the spouse is provided for in the will or by a will substitute.
3) The effect of these statutes is to revoke a premarital will to the extent of a pretermitted spouse's intestate share.
4) Hypo:
a) Make a will, then you get married, then you die without having changed the will. Will makes no provision for spouse because will was created when T did not have a spouse.
b) Community property will rule in this case, but there is a question of separate property.
c) Question whether its accidental or intentional.
i) If accidental, give the spouse an intestate share. Treat testator as if T dies intestate and give the surviving spouse an intestate share.
a) There is a limit, under no circumstance can the surviving spouse take more than 1/2 of the separate property.
b) 1/2 of the other separate property will pass under the terms of the valid will that was created by T before marriage.
ii) Partially revoking all gifts to others in order to give the surviving spouse the intestate share.
a) Doctrine of abatement governs who has to give assets to surviving spouse.
iii) If intentional, surviving spouse gets nothing
iv. Birth of Children
1) A pretermitted child statute, if applicable, results in a revocation of the parent's will to the extent of the share given to the child under the statute.
2) Hypo:
a) Create a will, have a child, die without changing a will.
b) Question: Was it intentional or accidental.
i) There is a presumption that this omission of the child was accidental if the child was born after the will was created.
a) If child was alive and then the will was created with no provision for the child, then its presumed to be intentional.
ii) So, we will pool assets to give the child a share of the estate.
iii) Doctrine of abatement will govern who contributes assets to the child.
i. Revocation Summary:
i. Valid will can be revoked by
1) Writing
a) Wills act compliant
b) Whole or partial revocation
c) Codicils v. wills
2) Physical Act
a) Physical act w/ intent to revoke.
b) Accidental revocation cannot occur.
3) Presumptive
a) Had the will, can't find it.
b) Presumption that it was revoked
c) Can be rebutted and lost will doctrine comes in.
4) Operation of law
a) Testate decedent: presumption of revocation to the ex-spouse if divorced.
b) Non-probate transfer: rebuttable presumption except for life insurance policies.
c) Spouses and children: not exactly revocation but have the same effect of revocation.
8. Components of a Will
a. Integration
i. General
1) Under the doctrine of integration, all papers that are present at the time of execution and are intended to be a part of the will are treated as part of the will.
2) We're looking at physical presence at the time of execution.
i. It's also those pages that the testator intends to be present at the time of execution.
3) The answer is usually obvious, as typically:
a) The pagers are physically connected with a staple and are numbered
b) There is sufficient language carrying over from one page to another to show a coherent progression.
ii. Case Name: In re: Estate of Rigsby Cite: 843 P.2d 856 (Okla. App. 1992)
Facts: A will was found by a surviving spouse, folded together, but not stapled. Both pages are written in the handwriting of the decedent, and are initiated and dated at the top of each page. One page was signed at the bottom of the writing, leaving 2.5 inches below the signature. The second page is not numbered and doesn't refer to the first. Second page is not signed.
Issue: Whether the trial court errored in ruling that the second page of the will was inadmissible to probate.
Holding: Where the instrument offered consists of more than one sheet of paper, it must be made clearly apparent that the testator intended that together they should constitute the last will and testament of
the testator. Here, there was no mention of the list offered on the second page, there is no referencing to either page in the document, and the second page conflicts with the first. Presumably, the second page could have been a working sheet that listed out the assets before the will was made. Thus, the court held that the court did not error in precluding the second page of the document from being admitted to probate.
b. Republication by Codicil
i. Under the doctrine of republication by codicil, a validly executed will is treated as re-executed (i.e. republished) as of the date of the codicil.
ii. A will is treated as if it were executed when its most recent codicil was executed, whether or not the codicil expressly republishes the will, unless the effect of so treating it would be inconsistent with the testator's intent.
iii. Suppose that a testator revokes his first will by a second will and then executes a codicil to the first will.
i. If the first will is republished, the second will is revoked by implication (squeezed out).
iv. The doctrine should only be applied if updating the will carries out the testator's intent.
v. This doctrine could solve problems to the original will:
i. Arising from interested witnesses
ii. If there is a subsequent codicil by disinterested witnesses, this will cleanse the old will that had an execution problem.
iii. Example:
i. T executes a will devising all property to A. A and B are witnesses
ii. T then executes a codicil leaving $5K to C. C and D are witnesses to the codicil.
iii. T then executes a 2nd codicil leaving a diamond ring to C. D and E are witnesses to the codicil.
iv. Under the doctrine of republication by codicil, the will and first codicil are deemed to be re-executed in 2017 by the second codicil, which has two disinterested witnesses.
vi. In Estate of Neilson (CA case), the testator drew lines through the dispositive provisions of his typewritten will and wrote between the lines where his property should go.
i. Near the margin of these cancellations and interlineations were the testator's initials and date.
ii. At the top and bottom of the will were the handwritten words "revised by Loyld M. Nielson.
iii. The court held the handwritten words constituted a holographic codicil that republished the typewritten will as modified.
vii. Example:
i. 3/25/32, T wrote the following in will: I give gift of $4K to executors to pay in accordance of the terms of a letter also dated 3/25/32 addressed to executor which will be found in my effects after death.
ii. Letter on the date of execution wasn't found in his possession. Letter was actually dated 7/3/33
1) Under the doctrine of incorporation by reference, this letter wouldn't be incorporated because it wasn't in existence at the time the will was executed.
iii. Find a codicil dated 11/8/33 stating which republished the original will.
1) Because the letter at 7/3/33 was in existence as of the date of the codicil, the letter could be incorporated by reference.
c. Incorporation by Reference
i. General
i. Incorporation by reference allows for a writing that was in existence but not present at the time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator's will--a kind of constructive integration.
ii. Integration v. Incorporation by Reference
1) Integration is about physicality. What is present and apart of the testamentary scheme.
2) Incorporation by reference allows you to reach beyond the four corners of the will.
iii. Incorporation by reference requirements per CPC 6130:
i. Will must express an intent to incorporate something beyond its four corners.
ii. Will must adequately identify the document to be incorporated
iii. Writing must be in existence at the time the will is executed
iv. Exception to General Rule: If the writing being incorporated disposes of personal property, CPC 6132 applies.
i. A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied:
(1) An unrevoked will refers to the writing.
(2) The writing is dated and is either in the handwriting of, or signed by, the testator.
(3) The writing describes the items and the recipients of the property with reasonable certainty.
ii. Exception states that a writing, not in existence at the time of the will's execution, cannot dispose of:
i) Money
ii) Assets used in a trade or business
iii. The total value of tangible personal property identified and disposed of in the writing shall not exceed twenty-five thousand dollars ($25,000)
i) Further, any item over $5K is not covered by this provision and passes through the residuary.
iv. The writing, that disposes of tangible personal property, may be written or signed before or after the execution of the will.
i) Note: Change from the standard rules in CPC 6130 that require a document to be in existence at the time of the will's execution.
ii) The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistency, the most recent writing controls.
v. Statute requires that any property disposed of in a writing incorporated by reference is not otherwise disposed of by the will.
i) Writing can't override wills act compliant will
vi. If the document being incorporated is not in testator's hand or signed, evidence will be allowed in that establishes testator's intent.
vii. If the recipient of the gift dies before the testator's death, the gift lapses and drops to the residue.
ii. Case Name: Clark v. Greenhalge Cite: 582 N.E.2d 949 (Mass. 1991)
Facts: T devised a will in 1977 that named G the executor and principal beneficiary of the estate, except for those items which she designated by memorandum left by her and known to G, or in accordance with her known wishes. T executed a memorandum in 1972 the listed out 49 specific bequests. In 1976, T modified the 1972 memorandum.  At this point, the memo did not include a bequest of the painting. In 1980, T told Virginia Clark orally that she could have the paining. T executed 2 codicils later in 1980 that amended certain bequests and deleting others, while ratifying the will in all other respects. T died in 1986. G wanted to keep the painting that T wanted to go to Clark.  Trial court ruled that the notebook was in existence at the time of the 1980 codicil which ratified the language of Article 5 that incorporated by reference the memo. Thus, the painting should go to Clark.
Issue: Whether a probate judge correctly concluded that specific, written bequests of personal property contained in a notebook maintained by a testatrix were incorporated by reference into the terms of the testatrix's will.
Holding: A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, whether the paper referred to be in the form of a mere list or memorandum if it was in existence at the time of the execution of the will, and is identified by clear and satisfactory proof as the paper referred to therein. Since the codicils ratify the language of the will, the edits in 1979 to the notebook were in place at the time of the ratification of the will and therefore, that bequest was valid. Gifts made after the 1980 codicil up until 1986 were not in effect because they   weren't in effect when the last codicil was created.
d. Acts of Independent Significance
i. If the beneficiary of property designations are identified by reference to acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance (also called the doctrine of nontestamentary acts).
ii. Doctrine of independent significance is intended to show that things change.
iii. Key limitation:
i. The act cannot be testamentary nature
ii. Ex: You cannot move stuff in and out to change the bequest
iv. Focusing on the independent lifetime purpose of the act versus the testamentary intent of the testator.
i. Stuff that you would do anyways will be respected.
ii. Acts solely with testamentary intent will not be respected because they must comply with the wills act.
v. Hypos:
i. Will says, "I give everyone in brother's will $1K"
1) If his will is already in existence, that is incorporation by reference
2) If he has not prepared his will, it may still be fine under the doctrine of acts of independent significance.
a) Referenced act is the brother's creation of a will.
b) Brother is going to create a will whether T has a will or not.
i) So, you would assume that because this act would have occurred if T made a will or not, then it is valid under the acts of independent significance.
ii. Will says "I give everyone $1K that was in my note written last Thursday"
1) Fine, using incorporation by reference.
iii. Will says "I give everyone $1K in a note written tomorrow"
1) But for the will, you wouldn't have created the note.
iv. I hereby give $10K to every afterborn (after the will) child after death
1) This has an act of independent significance
v. I hereby give $10K to every grandchild that goes to college
a) This has significance because the act is to encourage grandchildren to go to college. This is an act independent from the bequest. There is independent real life significance.
vi. If a testator bequests the contents of his home, courts will typically allow the bequest for typical contents of the home, not valuable intangibles (which are not typically included in the notion of “contents”).
a) But if the house was shown to typically contain items of high value (e.g. famous paintings kept by the testator), courts would likely allow the bequest.
vii. If a testator bequests the contents of a safety deposit box, courts are likely to find independent significance even for valuable items because safety deposit boxes typically contain valuable items, and because there is less of a potential for fraud.
9. Contracts Relating to Wills
a. General
i. A person may exercise her freedom of contract to bind herself to a particular exercise of her freedom of disposition at death by way of a contract to make a will or not to revoke a will.
ii. Contract law, not the law of wills applies.
iii. To enforce the contract, the contract beneficiary must sue under the law of contracts and prove a valid contract.
iv. The party to the contract claims to be a contract creditor to get preferential distributions out of the estate.
i. Party wants damages
b. Contracts to Make or Not Revoke a Will
i. A contract to make a will typically arises in the context of a premarital or divorce agreement or as part of an agreement to take care of a sick or older person.
ii. Cases involving a contract not to revoke will typically involve a married couple that has executed a joint will or mutual wills.
i. A joint will is one instrument executed by two persons as the will of both.
1) When one of them dies, the instrument is probated as the decedent's will.
2) Then, when the other dies, the instrument is again probated, this time as the will of the second decedent.
ii. Mutual wills are separate wills of two persons that contain mirror-image provisions.
1) Mirror-image wills are common because spouses often want to favor the surviving spouse, and then the same beneficiaries after the death of the survivor
iii. Absence of a writing is not fatal in CA
iv. The majority/CA view, followed in Keith, is that the execution of a joint will or mirror-image will does not, by itself, give rise to a presumption of contract.
v. Contract to Make a Will Examples:
i. T agrees in a contract with A to leave everything to A at T's death if A takes care of T for life. T executes a will leaving her estate to A.  Subsequently, A changes her mind and decides not to care for T. T rescinds the contract.
a) The will was not revoked, so the estate will go to A.
b) The will and the contract operate separately.
c) The question of unjust enrichment is a separate and distinct analysis.
d) Estate could sue under the contract for the breach of contract and they could get expectancy damages.
ii. W promises her husband H, that she will take care of him to life in consideration of H devising Blackacre to her. H dies devising the estate to A.
a) There is likely no consideration to H and there is no enforceable contract.
b) If there is consideration, W would be able to claim contract damages and jump in front of A.
vi. Contract Not to Make a Will Example
i. Husband and wife had three kids (a-c)
ii. H will says estate to W if she survives, if not to kids.
iii. Wife's will say estate to H if he survives, if not to kids.
iv. H dies, W gets total estate.
v. Even if wife starts spending money on another guy. No issue with this.
vi. Wife changes a will so that everything goes to Mario.
a) Can't do anything because no contract to revoke
vii. If there is a contract not to revoke, W can generally do whatever she wants. Broad latitude to spend the money.
a) However, if W's is spending large sums of money and this is creating waste, the children may be able to sue to prevent waste of the estate since she may be in fact revoking the will.
viii. If W revokes and creates a new will leaving everything to Mario
a) When can the kids bring the action?
b) Since the new will is not operative, there is not really a breach.
c) Rights to the assets does not accrue until W's death.
a) There is an impending breach, but since the breach is impending, there is no damages.
ix. Can create a contract that says the husband and wife cannot revoke, nor can they take any action inconsistent with the terms expressed in the mutual wills.
a) The extravagant gifts would be actions that are inconsistent with the will.
b) Kids may be able to sue because the actions are inconsistent with the terms of the will.
c) If W marries Mario, the simply act of marriage creates a change against the estate because Mario is now entitled to property rights because the default rule says surviving spouse gets some.
a) This act of remarrying would be an act inconsistent.
b) Do you elevate the kids as a creditor over the surviving spouse?
i) Common law holds that the children will prevail.
i) Mario would not get anything because kids come in as contract creditors.
ii) CA is a contract based jurisdiction that rules this way.
ii) Courts hold that the subsequent spouse prevails (putnam case)
i) Not widely followed.
CPC 21700: Contract to Make a Will or Not to Revoke a Will
(a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:
(1) Provisions of a will or other instrument stating the material provisions of the contract.
(2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract. (incorporation by reference)
(3) A writing signed by the decedent evidencing the contract.
(4) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity. (promissory estoppel)
(5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity. (third party beneficiary)
(b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.
(c) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract prior to the effective date of this section.
10. Capacity to Make a Will
a. General
i. Need to evaluate capacity every time there is a question whether a will is valid.
ii. Capacity Requirements:
i. The testator must be capable of knowing and understanding in a general way:
1) The nature and extent of his or her property
2) The natural objects of his or her bounty (who is getting the property)
3) The disposition that he or she is making of that property (Need to know that this is a will)
4) Must be capable of relating these elements to one another and forming an orderly desire regarding the disposition of the property.
CPC 6100: Capacity to make a will
(a) An individual 18 or more years of age who is of sound mind may make a will.
(b) A conservator may make a will for the conservatee if the conservator has been so authorized by a court order pursuant to Section 2580. Nothing in this section shall impair the right of a conservatee who is mentally competent to make a will from revoking or amending a will made by the conservator or making a new and inconsistent will.
iii. Key word is "capable".
i. The test for testamentary capacity is one of capability, not of actual knowledge.
i. If the test were one of actual knowledge, a reasonable mistake about whether a child was alive or the value of the parcel of land would incapacitate the testator for not knowing this information.
ii. You don't have to show that the testator knew any of the factors above. You just have to show that they were CAPABLE of reaching the conclusions.
ii. Christo example:
1) Affluent artist doesn't know where all his property is, doesn't know what a will is.
2) However, although this individual is detached from mundane realities of life, he is probably capable of understanding the four requirements above.
iv. The threshold for finding testamentary capacity is a relatively low one.
i. Capacity to contract is a higher burden than the capacity to make a will.
ii. Capacity to marry is the lowest because it is a fundamental right.
1) So a marriage could be respected, but a will could not. Could create a surviving spouse even though you can't make a will.
v. General Rule: A properly executed will comes into probate court with a presumption of validity. It is therefore incumbent upon the contestant to challenge capacity or construction.
vi. Eccentricity is not a lack of capacity. You need a significant deficiency in one's ability to process information.
i. Case Name: In re Wright's Estate Cite: 60 O.2d 434 (Cal. 1936)
Facts: A will for Lorenzo B. Wright was not probated and the executrix appealed that order. The Testator left property to Charlotte, his daughter, and his grand-daughter various property. Various other people got $1. The drawer of the will, witnesses, and a notary stated that the testator was of unsound mind.
Issue: Did T have requisite capacity at the time the will was executed?
Holding: Yes, the fact that the will was subscribed by witnesses creates a presumption that the testator had capacity. Witnesses have a duty to be satisfied that T has the adequate capacity. Further, the acts that were described about the testator's behavior, while weird, doesn't have anything to do with his actions at the time the will was executed. Moreover, they are really just isolated acts and idiosyncrasies that depart from the normal, but didn't effect the will.
There is no evidence that he did not appreciate his relations and obligations to others, or that he was not mindful of the property he possessed. For these reasons, the trial court ruling was reversed.
vii. Capacity shall be evaluated as of the time at which the will was executed.
i. No other period in the testator's life matters. If they get dementia later after drafting a will...doesn't matter.
ii. Case Name: Wilson v. Lane Cite: 614 S.E.2d 88 (Ga. 2005)
Facts: A will was submitted for probate but challenged on the basis that the testator lacked the mental capacity necessary to execute a will. The will was compliant with the wills act and therefore a presumption existed that the testator did have the necessary intent. Clear that woman had dementia, all sorts of issues whose mental faculties were declining
Issue: Did the plaintiff satisfy the evidentiary burden to rebut the presumption of capacity?
Holding: No, There was no testimony, expert or otherwise, that was offered to establish at the time the will was executed, T suffered from dementia in form or extent to render her unable to form the rational desire regarding the disposition of her assets. At most, it showed a woman whose mental health was in decline at the end of her life. Although the contestant showed the woman may have had dementia in her life, there as no evidence AT THE POINT THE WILL WAS EXECUTED that she had dementia.
b. Insane Delusion
a. A person may satisfy the test for testamentary capacity, but nonetheless be suffering from an insane delusion that causes the entire will or a particular disposition to fail for lack of capacity.
b. Insane delusion is a legal, rather than medical, term of art.
1) An insane delusion in the legal sense, which bears on testamentary capacity, is one to which the testator adheres against all evidence and reason to the contrary.
c. To prevail in an insane delusion case:
1) The contestant must show both that the testator labored under an insane delusion
1) Honigman: You look at the facts from the average reasonable person perspective to determine whether THAT reasonable person CANT reach the same conclusion.
2) Modern trend: If any factual basis exists to support the testator's belief, it cannot be an insane delusion.
2) That the will or some part thereof was a product of the insane delusion.
1) Old Rule: You might show that the insane delusion might have caused the testator to do what he/she did.
2) Modern Rule: But for the insane delusion, would the testator have done what he did?
a) Higher standard that the old rule.
3) CA Follows the Modern Trend for Both
d. Matters of faith are generally beyond evidence, so courts don’t consider religious belief an appropriate target for the insane delusion doctrine.
1) However, courts do not shy away from finding religions fraudulent (e.g. flying spaghetti monster).
e. Hypos:
1) Sees the lochness monster, then leaves a will to research for the loch ness monster.
1) Average reasonable testator could not reach the same conclusion?
a) Maybe, question for the jury
2) Is there a factual basis that exists the supports this viewpoint?
a) Factual inquiry. Need to find a trier of fact that thinks all the evidence provides a factual basis. If you can find there is a factual basis, then you are precluded from finding there is an insane delusion.
2) See's St. Ignatius of Loyola visits Sliskovich in the car. Creates a will where everything is left to Loyola.
1) Average reasonable testator could not reach the same conclusion?
a) If they cannot reach the same conclusion, then its an insane delusion.
b) Yes, likely an insane delusion. No Factual basis.
2) Matters of faith are generally beyond evidence, so courts don’t consider religious belief an appropriate target for the insane delusion doctrine.
c. Undue Influence
i. General
1) A donative transfer is procured by undue influence if
1) The wrongdoer exerted such influence over the donor
2) That it overcame the donor's free will and
3) Caused the donor to make a donative transfer that the donor would not otherwise have made.
2) A contestant has the burden of proving that a will was procured by undue influence.
i. However, the trier of fact may infer undue influence from circumstantial evidence that shows:
1) The donor was susceptible to undue influence
a) Physical, emotional, and mental factors.
b) Ability for an influencer to intervene
2) The alleged wrongdoer had an opportunity to exert undue influence
a) Opportunity
b) This can occur over years. Can be entirely honest, or well-meaning conversations between kid and parents.
c) Don't need to show that there was malice. Just need to show that the influencer had opportunity
3) The alleged wrongdoer had a disposition to exert undue influence
a) Motive
b) Often just money.
c) Not just money, can be revenge.
4) There was a result appearing to be the effect of the undue influence.
a) Causation
ii. Presumption of Undue Influence
1) Because causation is hard to prove, at common law, there is a rebuttable presumption of undue influence when:
i. There was a confidential relationship between the testator and alleged wrongdoer.
ii. Alleged wrongdoer receives the bulk of the testator’s estate.
iii. The testator suffered from a weakened intellect, e.g. a failing mind or dementia.
2) In CA, there is a presumption of undue influence when:
i. There is a confidential relationship between testator and wrongdoer
1) A fiduciary relationship (e.g. lawyer/client).
2) A reliant relationship (e.g. testator/caretaker).
3) A dominant-subservient relationship (e.g. adult child/ feeble parent).
4) Others may qualify as well (question of fact).
ii. The alleged influencer was active in the procurement or execution of the will
1) Alleged influencer prepared the will, was in the room when the will was executed, reviewed the will, selected the lawyer, drove T to the lawyer's office
2) How close was influencer to the process of making the will?
a) The closer you are to making the will, the more suspicious it is.
iii. The alleged influencer unduly benefited
1) Objective Approach
a) Look what you would get in intestacy. If you're a close relative you would get a lot. Unrelated, you would get nothing
2) Subjective Approach
a) Look at the relationship between T and the beneficiary. Can help to support a benefit to a nonrelated beneficiary.
b) Takes into account things other than the intestacy share
c) CA is a subjective jurisdiction
3) If you show these three elements are present, the burden shifts to the alleged influencers to show that they acted properly
4) If you cannot meet the test to shift the burden, you can still rely on the four factor test (susceptibility, opportunity, motive and causation) to show undue burden.
iii. Cases
1) Case Name: In re Estate of Sharis
Cite: 990 N.E.2d 98 (Mass. App. 2013)
Facts: Richard Spinelli appeals a decision from the probate court that ruled a will created by his grandmother, Alice R. Sharis, was invalid due to lack of testamentary capacity and Spinelli's undue influence. Spinelli was a grandchild and moved into his grandparents' house. He lived there until his grandparents both died. Spinelli gained control of grandparents checking account and grandmother signed a power of attorney holding Spinelli to be her agent. He kept this information in secret.
Spinelli contacted an attorney to draft a will for grandmother where various assets would be bequeathed to Spinelli, not the grandmothers three daughters. Attorney did not meet with Alice in person, and could not remember what she hold Spinelli regarding the disposition of the estate. Ultimately an associate drafted the will and Spinelli provided comments. Spinelli then drove grandmother to a nursing home where the will was executed and witnessed. Will did state that checking account would go to the daughters.
Spinelli then opened a bank account in trust for the grandparents and transferred about 71K from the checking account to the trust account. Issue: Did the trial court err in finding the will ineffective for lack of testamentary capacity due to undue influence?
Holding: No, the court found that while the burden of proof ordinarily rests with the party contesting the will, a fiduciary who benefits in a transaction with the person for whom he is a fiduciary bears the burden of establishing that the transaction did not violate his obligations. Here, Spinelli did not meet that burden. He tried to argue that independent counsel represented his grandmother, but this is not true. He hired counsel, he communicated with the attorneys, transported grandmother to the nursing home. She never met with the attorney, never communicated with the drafter, and no one reviewed the will with her. Thus, he did not meet the burden.
Case Name: In re Will of Moses Cite: 227 So. 2d 829 (Miss. 1969)
Facts: Moses was married three times. Her third husband died and she became friends with Holland, a lawyer that was 15 years  younger.  After the third husband's death, Holland was a lawyer and lover. Three years before Moses' death, she devised a will leaving almost all property to Holland. This will was drafted by an independent lawyer who had no connection to Moses or Holland. Probate court found that there was undue influence and ruled the will invalid. Holland appeals.
Issue: Was there undue influence exerted upon Moses in the creation of this will?
Holding: The court held that the attorney was effectively a scrivener and did not provide counsel. The court stated that the absence of any discussions about why property should go to Holland over other relatives, or the relationship between testator and holland, was suspect. Since the attorney was a scrivener, it couldn’t overcome the presumption of undue influence.
Dissent: The dissent thought that counsel provided a sufficient job in advising the client. There is additional evidence that testator talked to another attorney and stated that her will is "exactly what she wants". Argues majority conflated promiscuous behavior and alcoholism with her ability to properly execute a will.
· MS has almost an irrebuttable presumption that fiduciaries should not benefit from their client's will because of the special relationship and
· If the Moses case were in CA, you may have difficulty proving that that the influencer was active in the procurement of the will.
Case Name: Lipper v. Weslow
Cite: 369 S.W.2d 698 (Tex. App. 1963)
Facts: This was a dispute over Sophie Block's Will. The will left the testate of Mrs. Block to her two children (G. Frank Lipper and Irene Dover), defendants in this case. Plaintiffs were Mrs. Block's three grandchildren of a deceased son, Julian Weslow, from a prior marriage.
The will was executed by Mrs. Block. The will was prepared by Frank Lipper (defendant), who was an attorney, who was also a beneficiary and executor of the will. The will was witnessed by two former business associates of Mr. Block. There is evidence that Mr. Block despised his dead half brother.
Article 9 of the will outlined Mrs. Block's rationale behind why no bequest was made to her three grandchildren. The reasons were that she allegedly never saw these grandchildren, and Julian's wide hated Frank Lipper. She admitted that they did send flowers and cards, but not often.
Will was executed 22 days before she died. Mrs. Block did not read the will before she signed, and she did not discuss the provisions when it was executed. Before the will was executed, she heard from a caretaker that Julian's wife would sue the estate if she did not receive a share. Caretaker then relayed this message were she said she would revise the wills. Mrs. Block then had two other conversations after the will was executed repeating some of the verbiage that was in Article 9 of the will.
Issue: Did Mrs. Block possess the requisite testamentary capacity, free from undue influence, when executing her will.
Holding: The court first found that Mrs. Block possessed the requisite capacity to execute a will. She was of sound mind and physical health at the time the will was executed. Then the court held that even though there was a confidential relationship, the opportunity, and perhaps motive by Lipper, this evidence simply sets the stage.
Contestants must go forward and prove in some fashion that the will as written resulted from the defendant substituting his mind and will for that of the testatrix. Here, the circumstantial evidence raises suspicion, but it does not provide proof of the vital facts of undue influence.
The court found that the testatrix was of sound mind and she made statements before and after the will was executed that confirmed the will was accurate.
d. Preventing Litigation
i. Statement of Reasons
1) Surveys have found that expressive, individualized language, stating reasons for what might appear to be an unnatural disposition is helpful in resisting a later claim of undue influence.
i. However, when making a statement of reasons for disinheritance, the client should be cautioned against exposing the estate to a claim by a defamed survivor for testamentary libel.
1) Will is a public document.
2) Give the letter to the lawyer to deliver after your dead privately. Then no libel.
2) Errors in the statement of reasons could be a basis to challenge capacity.
ii. No-Contest Clauses
1) A no-contest clause deprives an unsuccessful contestant of her bequest under the challenged will.
2) A prospective contestant will be put to the choice of taking the smaller but certain provision in the will, or challenging the will for a chance at more if the will is set aside, but at the risk of taking nothing if the will is upheld.
3) If proponents receive nothing under the will, then the no-contest clause has no effect on the action.
i. Nothing to lose.
4) Courts generally respect these clauses
i. Need to make sure that the clause is not entered in there
ii. Be careful when drafter is a beneficiary and puts a no contest clause
1) Need to prove that the testator knew it was there.
5) In CA, so long as the contest is a direct contest (challenging the validity of the will itself) and has probable cause (i.e. it isn't frivolous), the no-contest clause will not apply
6) CPC 21311
(a) A no contest clause shall only be enforced against the following types of contests:
(1) A direct contest that is brought without probable cause.
(2) A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
(3) The filing of a creditor’s claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
(b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery.
e. Bequests to Lawyers and Fiduciary Appointments
i. A presumption of undue influence arises when a certain individuals receives a bequest.
1) Draftsman
2) Transcriber who was in a fiduciary relationship with transferor
a) Could be a lawyer who caused his associate to draft the will.
3) Caretakers if the instrument is executed while care is given
4) Caretakers if the transfer is made less than six months after marriage, cohabitation, domestic partnership
5) Anyone related by blood, within the third degree, to:
a) The lawyer
b) Transcriber
c) Caretaker
6) Cohabitant or employee of:
a) The lawyer
b) Transcriber
c) Caretaker
7) Partner, shareholder, or employee of:
a) Lawyer
b) Transcriber
ii. A conclusive presumption of undue influence exists for
1) The draftsman
2) Family of draftsman within the third degree
3) Draftsman's cohabitant or employee
4) Draftsman's partner, shareholder, or employees
iii. Presumption of Undue Influence does not exist when:
1) Independent lawyer reviews the instrument and attaches a certificate of independent review. CPC 21384
2) Transfer is made to family within the fourth degree except for caretaker spouse
3) Transfer is made to cohabitant of transferor
4) Family within the fourth degree drafted or transcribed the will
5) Transferor's cohabitant drafted or transcribed the will
6) Total transfer is less than $5K when the estate is larger than $166,250
iv. Undue Influence Analysis for Lawyers:
1) Claims of undue influence can almost always be raised against lawyers. In re Will of Moses. In general:
a) Look at CPC 23180, 23182, 23184 to see if an automatic presumption of undue influence applies.
1) A power of attorney raises the presumption of undue influence. In re Estate of Sharis.
b) Then look at CA’s 3 elements for a presumption of undue influence.
c) Then look to the common law factors for undue influence.
CPC 21380: Operation and Effect of Presumption of Undue Influence
(a) A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:
(1) The person who drafted the instrument (draftsman)
· The word instrument is broad enough to cover all transfer arrangements.
· A transfer to a lawyer who drafts the instrument is presumed to be the product of undue influence.
· This is the interested draftsman provision.
(2) A person who transcribed the instrument or caused it to be transcribed and who was in a fiduciary relationship with the transferor when the instrument was transcribed.
· This is where you are very close to the transferor and you have a fiduciary relationship with the transferor.
· In Moses, you would say that he was a fiduciary but he was not the transcriber, so not applicable.
(3) A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period.
· Caretakers have to watch out if the instrument is executed during the period in which the custodian provided services.
(4) A care custodian who commenced a marriage, cohabitation, or domestic partnership with a transferor who is a dependent adult while providing services to that dependent adult, or within 90 days after those services were last provided to the dependent adult, if the donative transfer occurred, or the instrument was executed, less than six months after the marriage, cohabitation, or domestic partnership commenced.
· Even caretakers that marry are subject to undue influence.
· Bequest has to be made within the six month period after the marriage
(5) A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3), inclusive.
· If you are related by blood or marriage within the third degree to the drafter, then you are presumptively engaged in fraud.
(6) A cohabitant or employee of any person described in paragraphs (1) to (3), inclusive.
(7) A partner, shareholder, or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.
· This is the colleague of the draftsman.
(b) The presumption created by this section is a presumption affecting the burden of proof. The presumption may be rebutted by proving, by clear and convincing evidence, that the donative transfer was not the product of fraud or undue influence.
· This is telling us that this is a rebuttable presumption except for irrebutable presumptions below.
· So long as there is clear and convincing evidence that this was not the product of fraud, the presumption will be rebutted.
(c) Notwithstanding subdivision (b), with respect to a donative transfer to the person who drafted the donative instrument, or to a person who is related to, or associated with, the drafter as described in paragraph (5), (6), or (7) of subdivision (a), the presumption created by this section is conclusive.
(d) If a beneficiary is unsuccessful in rebutting the presumption, the beneficiary shall bear all costs of the proceeding, including reasonable attorney’s fees.
CPC 21384: When 21380 Doesn't Apply
- There is an exception permitting a gift to an unrelated lawyer who drafts the instrument if the client consults an independent lawyer who attaches a "Certificate of Independent Review". The reviewing lawyer must conclude that the gift is not a product of undue influence, duress, or fraud.
(a) A donative transfer is not subject to Section 21380 if the instrument is reviewed by an independent attorney who counsels the transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers to the transferor an original certificate in substantially the following form:
CPC 21382: When 21380 Doesn't Apply
Section 21380 does not apply to any of the following instruments or transfers:
(a) Except as provided in paragraph (4) of subdivision (a) of Section 21380, a donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
· Four links on the table of consignuity.
· So this means that a family member CAN draft a will for relatives.
· Co-habitants is equivalent to blood relation here.
· Paragraph 4 above is the fake marriages, so those are still subject to the presumption stated above. Only real marriages count.
(b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
· The difference between a and b is (a) covers a donative transfer and (b) covers an instrument.
· In Moses, could argue that he was a cohabitant and could argue that he is exempt from the draftsman provisions and the presumption.
(c) An instrument that is approved pursuant to an order under Article 10 (commencing with Section 2580) of Chapter 6 of Part 4 of Division 4, after full disclosure of the relationships of the persons involved.
(d) A donative transfer to a federal, state, or local public entity, an entity that qualifies for an exemption from taxation under Section 501(c)(3) or 501(c)(19) of the Internal Revenue Code, or a trust holding the transferred property for the entity.
(e) A donative transfer of property valued at five thousand dollars ($5,000) or less, if the total value of the transferor’s estate equals or exceeds the amount stated in Section 13100.
· Relatively small amount from a relatively large estate.
(f) An instrument executed outside of California by a transferor who was not a resident of California when the instrument was executed.
f. Duress
· When undue influence crosses the line into coercion, it becomes duress.
· A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not have otherwise made.
· This is undue influence with a physical edge.
· Undue influence is persuasive. Truthful behavior.
· Fraud on the other hand is a lie.
· Always argue fraud and undue influence in tandem and when there is a physical edge, then duress comes into play.
Case Name: Latham v. Father Divine
Cite: 85 N.E.2d 168 (N.Y. 1949)
Facts: Plaintiffs are first cousins but not distributees of Mary Lyon's will. Mary died in 1946, leaving a will executed in 1943 that gave almost her entire estate to defendant Father Divine, two corporate defendants connected with the cult, and to an individual defendant said to be one of Father Divine's active followers. Decedent on serveral occassions expressed an interest to revoke the will and execute a new will which plaintiffs would receive a substantial sum. Mary then got an attorney to draft the new will, but by reason of false representations and physical force, they prevented Mary from executing the new will. Then defendants conspired to kill and did kill Mary before the will was executed.
Issue: If a testator expresses an intent to create a new will, but is unable to carry out that intention due to duress, and the existing will is probated, will the property distributed to the legatees be held in constructive trust?
Holding: Where a devisee or legatee under a will already executed prevents the testator by fraud, duress, or undue influence from revoking the will and executing a new will in favor of another or from
making a codicil, so that the testator dies leaving the original will in force, the devisee or legatee holds the property thus acquired upon a constructive trust for the intended devisee or legatee.
The truest does not act directly upon the will by modifying the gift, for the law requires wills to be wholly in writing; but it ats upon the gift itself as it reaches the possession of the legatee, or as soon as he is entitled to receive it.
· The theory is that the will has full effect by passing an absolute legacy to the legatee, and that then equity, in order to defeat fraud, raises a trust in favor of those intended to be benefited by the testator, and compels the legatee, as a trustee ex maleficio, to turn over the gift to them.
· Constructive trust is not a real trust, hence "constructive". The purpose is to prevent unjust enrichment. This is an equitable doctrine.
· Court is giving effect to an unsigned document that has not met the wills act requirement.
g. Fraud
i. A donative transfer is procured by fraud if:
1) The wrongdoer knowingly or recklessly made a false representation to the donor about a material fact that was intended to and (intent prong)
2) Did lead the donor to make a donative transfer that the donor would not otherwise have made. (Causation prong)
a) A donative transfer is invalid for fraud only if the donor would not have made the transfer if the donor had known the true facts.
ii. Claims of fraud usually involve fraud in the execution or fraud in the inducement.
1) Fraud in the execution:
a) Fraud in the execution occurs when a person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not carry out the testator's intent.
2) Fraud in the Inducement
a) Fraud in the inducement occurs when a misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer's favor.
iii. To the extent that the portions of the will can be carved out, the court will do that. But if the fraud is so pervasive, then the court will rule the whole will invalid.
h. Tortious Interference with an Expectancy
i. Intentional interference with an expectancy of inheritance elements:
1) Existence of an expectancy
2) Intentional interference with the expectancy through tortious conduct
i. Fraud, duress, undue influence, or other independent tortious conduct required for this tort is directed at the testator.
ii. The beneficiary is nor directly defrauded, the testator is.
3) Causation
4) Damages
ii. SOL starts to run when you reasonably should discover it.
iii. This cause of action is generally not allowed unless you exhaust all your options in probate court.
1) There is not a choice between a probate action or a tort action. You must pursue the probate action and then if that is unsuccessful, then you can sue in tort.
2) A failure to do so usually results in barring a later suit in tort.
iv. An interference with inheritance tort claim is not a will contest. It does not challenge the probate of a will, but rather seeks to recover damages from the defendant for wrongful interference with the plaintiff's expectation of an inheritance.
v. For a variety of strategic reasons, a disappointed expectant beneficiary might prefer to litigate in tort.
1) Because it’s a tort, you can get punitive damages.
11. Construction
a. Mistaken or Ambiguous Language in Wills
i. General
1) Plain meaning or no extrinsic evidence rule.
i. Under this rule, extrinsic evidence may be admitted to resolve certain ambiguities, but the plain meaning of the words cannot be disturbed by evidence that the testator intended another meaning.
ii. In a construction suit to resolve ambiguities, the donor's intention need only be established by a preponderance of the evidence.
iii. Case Name: Mahoney v. Grainger Cite: 186 N.E. 86 (Mass. 1933)
Facts: This is an appeal from a decree of a probate court denying a petition of a legacy under the will of Helen Sullivan among her first cousins who are contended to be her heirs at law. The residuary clause states, "all the rest and residue of my estate, both real and personal property, I give, devise, and bequeath to my heirs at law to be divided among them equally and share alike. However, there is extrinsic evidence that states she was trying to give the residuary of her estate to her nearest 25 cousins.
Issue: Should the extrinsic evidence related to the distribution of the residuary to the 25 cousins come in?
Holding: No, the court held that there was no confusion in determining what the word heir means and therefore, there is no need to introduce the extrinsic evidence. Because the testator's aunt fell into the term of heirs, then the estate should pass to her
2) However, if the evidence is being offered to get at validity of the will, courts will always allow in evidence.
i. Without evidence confirming that it is a valid will, there is nothing to construe.
ii. Thus, extrinsic evidence will be let in depending on what the evidence is being offered for.
3) Modern Trend: To permit the introduction of extrinsic evidence for ambiguities
i. Cole court has abolished the distinction between latent and patent ambiguities. Russell by CA Supreme Court abolished the distinction too.
1) 
If, after examining the surrounding circumstances at the time of the wills' execution an ambiguity or inconsistency persists, we may resort to extrinsic evidence and the rules of will construction.
2) But under the modern approach, extrinsic evidence is allowable to support one of the plausible interpretations.
a) There must be a nexus between the evidence and the ambiguity.
4) CA Approach (Duke): Allow extrinsic evidence in for unambiguous terms too. Supreme Court Holds:
a) An unambiguous will may be reformed to conform to the testator's intent.
b) The categorical bar on reformation of unambiguous wills is not justified and that reformation is permissible if
i) Clear and convincing evidence establishes an error in the expression of the testator's intent and
ii) Establishes the testator's actual specific intent at the time the will was drafted.
c) This is creating a harmless error doctrine to fix mistakes in unambiguous wills.
1) There must be a showing of a mistake in the will that should be reformed to reflect the testator's intent when the will was drafted.
a) BUT, you must show by clear and convincing evidence what his intent would have been.
ii. Patent Ambiguity
1) Defined: Ambiguous by its terms and apparent on the face of the document
2) Historical Rule: With a patent ambiguity, you don't need extrinsic evidence. If judge can make sense of the ambiguity, then the language would hold. If not, the language would not be valid.
3) Hypo: 1/2 estate to mills, richards, kostrencich. Apparent on the face that there is an ambiguity. Judge can likely overrule that this estate was intended to be split into thirds.
iii. Latent Ambiguity
1) General
i. Defined: Not apparent on the face of the will
ii. A latent ambiguity manifests itself only when the terms of the will are applied to the facts. Latent ambiguities usually take one of two forms: a description for which two or more persons or things fit exactly, or a description for which no person or thing fits exactly but two or more persons or things fit partially.
iii. In most states, extrinsic evidence is admissible to solve a latent ambiguity.
iv. Hypo: Bequest of $10K to favorite cousin Jennifer. Nothing ambiguous here. But, there are three Jennifer's.
1) Once there was evidence of a latent ambiguity, the court would allow in evidence that would clarify the ambiguity.
2) Ways to Solve:
a) Misdescription Doctrine
1) A description in a will does not exactly fit any person or thing
2) Ex: "I give my house at 1331 at Mockingbird Lane to Fred"
a) Nothing ambiguous, but if there is no house at 1331, Fred gets nothing.
b) No extrinsic evidence allowed.
c) Fred says testator owned house at 1313 Mockingbird Lane.
i) Could have been a scrivener error
3) Courts will strike the misdescription so that it just reads, I give my house at mockingbird lane to Fred.
b) Equivocation
1) When two or more persons or things fit the description exactly is called equivocation.
2) Ex: I give $10K to my favorite cousin Jennifer.
a) There are two cousins named Jennifer.
b) This occurs when there are more than one thing that fits the description.
3) The courts reasoned that extrinsic evidence merely made the terms of the will more precise without adding to them, which would be forbidden.
4) Court will allow extrinsic evidence to determine the testator's intent at common law.
c) Personal Usage
1) If extrinsic evidence shows that a testator habitually used a term in an idiosyncratic manner, the evidence is admissible to show that the testator used that term in accordance with his personal usage rather than its ordinary meaning.
b. Lapse


1) In Mosely v. Goldman, T left $20K to Ms. Mosely.
a) Wife of Mr. Mosely shows up claiming the money is hers.
b) Rather, Lillian Trimble, had a husband who worked at the Cigar store called Mosely. T called the salesman, Mr. Trimble, Mosely and his wife was Ms. Mosely.
c) Court allowed extrinsic evidence to determine testator's intent to get the bequest into the right hands.
i. If a gift is made to a dead person or one that doesn't exist (animals), that gift is void
1) Void gifts cannot be saved by antilapse; only lapsed gifts can be saved by the antilapse doctrine.
ii. If a devisee does not survive the testator, the devise fails and is said to have lapsed.
1) This is an issue of capacity. A person without capacity does not stand to take property.
2) In the case of lapse, the donee was alive when the will was created, but predeceases.
3) Common law stated that lapsed gifts go through intestacy
4) Modern Approach:
a) Specific or General Devise:
1) If a specific or general devise lapses, the devise falls into the residue.
b) Residuary Devise
1) If the residuary devise lapses and there are no other residuary beneficiaries, the heirs of the testator take by intestacy.
2) If there are additional residuary beneficiaries:
a) In CA, which has a "residue of the residue" provision, any surviving beneficiary that is receiving a residuary bequest would take the whole estate.
b) In jurisdictions without a "residue of the residue" provision, the bequest drops to intestacy.
iii. CPC 21109: Lapse
(a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument.
(b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
c. Antilapse
i. Requirements for Anti-lapse:
1) There must be a lapse
2) Must show the beneficiary is related to the testator
3) Must show that beneficiary leaves issue behind
4) No expression of contrary intent that antilapse should not apply.
ii. Impact of Antilapse: If these three conditions exist, antilapse will save the gift that lapsed and allow it to pass to the predeceased beneficiary's issue unless there is an expression of contrary intent.
1) What does Contrary Intention Look Like:
· Words of survivorship such as in a devise to an individual "if he survives me" or in a devise "to my surviving children" are not, in the absence of additional evidence, a sufficient indication of an intent contrary to the application of this section.
· The majority of cases have held that an express requirement of survivorship, such as "if he survives me" precludes the antilapse statute.
· This is the CA law.
iii. Policy: If you make a gift to someone in your family, but the beneficiary dies, there is a presumption that the testator would have wanted the gift to go to issue of beneficiary rather than residuary or intestacy.
iv. Gift that lapses can be any type of gift (general, specific, residuary)
v. CPC 21110 eliminates the distinction between a void and lapsed gift for purposes of antilapse.
1) This provision applies if you are dead or treated as dead
a) Slayer Rule - Antilapse would apply per 21110 but the slayer rule statute expressly provides that antilapse does not apply to gifts through a will or trust.
b) Disclaimer - Antilapse would apply to give a gift to disclaimer's issue.
2) This provision can be rejected if the testator express contrary intention in his will
a) Then living, if living
3) Antilapse applies to gifts made to people that are related by blood to the transferor, or related by blood to surviving, deceased, or former spouse of transferor.
a) Does not include the spouse of the transferor
· Why: Intestacy provides an avenue for the children of the current spouse of the decedent to get their share of property. Antilapse isn't necessary.
· If Antilapse applied, gifts to a the spouse would go to step kids and not natural kids.
· Husband and wife has three kids
· Wife dies, and he marries wife two that has two kids from a prior marriage.
· If H leaves estate to W2 and she predeceases him, antilapse would say that H's estate would go to W2 kids, and his other step-kids wouldn't be provided for
· Even if husband doesn't remarry, the kids would just take evenly in intestacy, you don't need antilapse.
vi. Example:
1) T devises Blackacre to my son Sidney if he survives me and devises the residue of his estate to his wife Wilma. Sidney dies in his father's lifetime, leaving a daughter, Debby. T is survived by Wilma and Debby.
· Here there is lapse
· Beneficiary is related to the testator
· Beneficiary leaves issue
· Contrary intent?
· In CA and majority of jurisdiction, this language about "then living" is contrary intent
□ Its deemed to say, if you don't survive, you don't take. Thus, the gift fails and its directed to residuary and intestacy.
vii. CPC 21110: Void gift is treated as lapsed gift.
(a) Subject to subdivision (b), if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee’s place in the manner provided in Section 240. A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee’s death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed.
(b) The issue of a deceased transferee do not take in the transferee’s place if the instrument expresses a contrary intention or a substitute disposition. A requirement that the initial transferee survive the transferor or survive for a specified period of time after the death of the transferor constitutes a contrary intention. A requirement that the initial transferee survive until a future time that is related to the probate of the transferor’s will or administration of the estate of the transferor constitutes a contrary intention.
(c) As used in this section, “transferee” means a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor, but does not mean a spouse of the transferor.
d. Class Gifts
i. If a class member predeceases the testator, the surviving members of the class divide the total gift, including the deceased member's share, unless an antilapse statute applies.
ii. A class gift arises if the testator was group minded. A testator is said to be group minded if he uses a class label in describing the beneficiaries, such as "to A's children" or "to my nephews and nieces".
iii. A class gift is not fixed and determinative until death.
1) The idea is that the members of the class still living at death will share pro rata.
2) You can say I give this money to my bowling team existing at 2020, but unless you state that specificity, the date of determination of the class will be at death.
iv. How to know when you have a class gift.
1) Magic Words: Make a gift to a class of students in my trust in wills class.
a) The magic words evidence the testator's intent
b) If the magic words aren't used the courts have to look for that intent.
v. How to Evaluate a Class Gift
1) How did the testator describe the gift
a) More specific the gift is, the more it looks like it is in fact a specific gift.
b) More generic it looks, the more it looks like a class gift.
2) How do you describe the beneficiaries
a) The more specific, the more it looks like we are defining specific individuals who are designed to take
b) The more general, the more it looks like a class.
3) Common characteristics
a) The more you can identify common characteristics between the beneficiaries, the more it looks like a class.
b) The more disparate the group, the more it doesn't look like a class.
4) Testator's overall testamentary scheme
a) How does finding that the gift is a class or not fit into the overall testamentary scheme
vi. Antilapse preserves gifts for those in a vertical relationship.
vii. A class gift preserves gifts for those in a horizontal relationship.
viii. CPC 21110(a): Antilapse generally applies to class gifts.
1) However, antilapse does not apply to void gifts made as part of a class gift where the transferor knew the gift was void when the transfer instrument was executed.
ix. Case Name: Dawson v. Yucus
Cite: 239 N.E.2d 305 (Ill. App. 1968)
Facts: Nelle Steward died with a will that stated 1/2 of her interest in a property would go to SW, nephew, and Gene Burtle, a nephew as well. Burtle predeceases testator. Trial court held that the bequest was not a class gift and therefore, the gift to Burtle lapsed and pursuant to the statutes, it passed into the residue of her estate.
Issue: Whether the gift to the nephews Wilson and Burtle was a class gift, so that the surviving nephew, Wilson, would take Burtle's share.
Holding: The appellate court affirmed the lower court because the gift was to two specific individuals and not to a class. A class gift is usually made to children, brothers, sisters, issue, etc.  It is a gift when the aggregate sum of bodies is uncertain at the time of the gift.  Here, the gift does not depend in any way on the number who shall survive the testator.  There is nothing in the language of the will that  testator intended to create a class of survivorship gift. Further, clause 9 indicates that she knew how to make a class gift because the residuary gift was to a class. Thus, the court held that this decision by the lower court was correct.
e. Changes in Property After Execution of Will
i. Ademption by Extinction
· A specific devise of real or personal property is subject to the doctrine of ademption by extinguishment
· Ademption applies only to specific devises.
· If you give away the specific gift (watch) before death, it is gone. The same cannot be said of a general gift or a residuary gift.
· Ademption does not apply to general, demonstrative, or residuary devises.
1) Under the traditional identify theory of ademption, if a specifically devised item is not in the testator's estate, the gift is extinguished.
2) Ways to get around harsh common law approach:
· Courts will try to define the gift as a general gift which is not subject to ademption.
· Outstanding Balance approach:
· Courts would view property (e.g. note, cash, etc.) as successor in interest to the property and give that residual property to the beneficiary.
· CPC 21133 provides that recipients of specific gifts have rights to property owned by the transferor and the following:
· Unpaid purchase price resulting from transferor's sale of property
· Unpaid amounts from eminent domain award
· Unpaid proceeds from fire or casualty insurance
· Property acquired as a result of foreclosure
If amounts above are paid before transferor's death, they fall outside the authority of the statute.
1) Hypo: If T bequests a car to A, but T dies in a car accident totaling the car, in CA, A can take both the car’s remains and any unpaid insurance proceeds.
· Look to substance over form
· If stock is exchanged for shares of new company as a result of a merger, just give recipient the new shares
· Construe the will at the time of death
· Ex: T bequests Yukon XL by will to son. T sold Yukon XL before death and bought a Tesla.
· Court construes the will at time of death. Testator meant to give away car he was driving and so the tesla would go to beneficiary.
3) Sales by conservators and fiduciaries on behalf of incapacitated principals:
· Whenever a trustee sells an asset, their action to sell the property cannot be attributed to the testator.
· Thus, the beneficiary is still owed the value of the property as a general gift, unreduced by the encumbrance.
21134.
(a) Except as otherwise provided in this section, if, after the execution of the instrument of gift, specifically given property is sold, or encumbered by a deed of trust, mortgage, or other instrument, by a conservator, by an agent acting within the authority of a durable power of attorney for an incapacitated principal, or by a trustee acting for an incapacitated settlor of a trust established by the
settlor as a revocable trust, the transferee of the specific gift has the right to a general pecuniary gift equal to the net sale price of the property unreduced by the payoff of any such encumbrance, or the amount of the unpaid encumbrance on the property as well as the property itself.
4) If there is an eminent domain award, proceeds from fire or casualty insurance paid to a conservator, or trustee representing an incapacitated individuals, and those proceeds relate to a specific gift, those proceeds shall be given to the recipient of the gift.
i. Proceeds don’t have to be outstanding for the beneficiary to receive it if the transferor is incapacitated when the sale or encumbrance occurs.
(b) Except as otherwise provided in this section, if an eminent domain award for the taking of specifically given property is  paid to a conservator, to an agent acting within the authority of a durable power of attorney for an incapacitated principal, or to a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, or if the proceeds on fire or  casualty insurance on, or recovery for injury to, specifically gifted property are paid to a conservator, to an agent acting within the authority of a durable power of attorney for an incapacitated principal, or to a trustee acting for an incapacitated settlor of a trust established by the settlor as a revocable trust, the recipient of the specific gift has the right to a general pecuniary gift equal to the eminent domain award or the insurance proceeds or recovery unreduced by the payoff of any encumbrance placed on the property by the conservator, agent, or trustee, after the execution of the instrument of gift.
5) Recipients of specific bequests are not entitled to proceeds if after the sale, mortgage, condemnation, fire, casualty, or recovery, the conservatorship is terminated and the transferor survives the termination by one year.
· Only for a conservator, not for other agents.
· Does not apply if the conservator sells the property and the conservatorship is terminated AND transferor survives the termination by one year.
· Presumption after one year that the testator assented to the sale and ademption would apply.
(c) For the purpose of the references in this section to a conservator, this section does not apply if, after the sale, mortgage, condemnation, fire, or casualty, or recovery, the conservatorship is terminated and the transferor survives the termination by one year.
ii. Stock Splits and the Problem of Increase
· Rule: Subject to a showing of contrary intent, a devisee of stock is entitled to additional shares received by the testator as a result of a stock split.
· This rule also applies to increases in stock as a result of stock dividends
· The underlying logic is the same: the testator's interest in the company has remained the same.
Hypo:
· 100 shares of CVX to Johnson, but T doesn't own any shares at the time the will was written.
□ Pubco stock is a general bequest unless you own the shares.
· What if T says go buy in n out stock which is privately held stock.
· The treatment of privately owned stock is different. Presume it is a specific bequest. If you own some at the time of death, you can give away.
· If you don't own, the identity approach will apply and the gift fails.
CPC 21132
(a) If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned securities that meet the description in the instrument, the transfer includes additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor’s ownership of the described securities and are securities of any of the following types:
(1) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options.
(2) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related, or acquiring organization.
f
(3) Securities of the same organization acquired as a result of a plan of reinvestment.
(b) Distributions in cash before death with respect to a described security are not part of the transfer.
- Assets are commingled and therefore hard to say whether that is part of the specific gift.
iii. Ademption by satisfaction
1) The doctrine of satisfaction (sometimes known as ademption by satisfaction) may be applicable if a testator makes an inter vivos transfer to a devisee after executing the will.
2) Common Law:
i. If the testator is a parent of the beneficiary and sometime after executing the will transfers to the beneficiary property of a similar nature to that devised by the will, there is a rebuttable presumption that the gift is in satisfaction of the devise made by the will.
3) CA Approach and Modern Trend state that there is a presumption that the fit was not in satisfaction unless it can be proven so.
4) CA states that property gifted during a transferor's lifetime is treated as satisfaction of an at-death transfer if one of the following are satisfied:
1. The instrument provides for deduction of the lifetime gift
1) Not applicable in intestacy/advancement as there is no writing
2. There is a contemporaneous writing that the gift is in satisfaction of an at-death transfer
3. Transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer
4. Property given is the same as the specific gift
5) In CA, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first
1. However, if there is a contemporaneous writing of the transferor expresses a value, in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.
6) In CA, if the transferee predeceases the transferor, any inter vivos gifts will be deducted against portion of the state going to transferee's error through anti-lapse, UNLESS the contemporaneous writing suggests otherwise
· DIFFERENT OUTCOMES HERE BETWEEN SATISFACTION AND ADVANCEMENT
◊ Under advancement, the gift is forgiven and not counted against the portion of the estate passing to transferee's beneficiaries
· If there is a will, we keep track, if there isn't a will we don't keep track.
7) Ex: T's will gives $50K to her son S and residuary to daughter. After executing the will, T gives S $30K. There is a presumption that the gift was in partial satisfaction of the legacy, so that S will take only $20K at T's death.
8) The doctrine of satisfaction applies to general pecuniary bequests but not to specific bequests.
1. When specific property is devised to a beneficiary, but then is given to that beneficiary during the testator's life, the gift is adeemed by extinction, not satisfaction.
CPC 21135 (Advancement but for testacy)
(a) Property given by a transferor during his or her lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:
(1) The instrument provides for deduction of the lifetime gift from the at-death transfer.
(2) The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
(3) The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
(4) The property given is the same property that is the subject of a specific gift to that person.
(b) Subject to subdivision (c), for the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first.
(c) If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.
(d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 and 21111 unless the transferor’s contemporaneous writing provides otherwise.
iv. Exoneration of Liens
· The common law doctrine of exoneration of liens states
· If a will makes a specific disposition of real or personal property that is subject to a mortgage to secure a debt on which the testator is personally liable, it is presumed that the testator wanted the debt, like other debts, to be paid out of the residuary estate.
· Modern Trend - CPC 21131
· There is a presumption that the debt attaches to the property unless there is an explicit instruction in the will that the property passes free and clear of all liens.
· Can't pass a property to someone and stick another beneficiary with the debt obligations.
· Clear exonerating language is needed to rebut the modern trend presumption.
v. Abatement
1) Abatement arises if an estate lacks sufficient assets to pay the decedent's debts as well as all devises.
2) CPC 21400: If the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.
i. Gives the probate court discretion to effectuate the testator’s intent.
3) CPC 21402: Abatement Order
(a) Shares of beneficiaries abate in the following order:
(1) Property not disposed of by the instrument. (intestacy)
(2) Residuary gifts.
(3) General gifts to persons other than the transferor’s relatives.
(4) General gifts to the transferor’s relatives.
(5) Specific gifts to persons other than the transferor’s relatives.
(6) Specific gifts to the transferor’s relatives.
(b) For purposes of this section, a “relative” of the transferor is a person to whom property would pass from the transferor under Section 6401 or 6402 (intestate succession) if the transferor died intestate and there were no other person having priority.
4) Abate first from general bequests to non-relatives
5) Case 13: T executes a will. T devises 300 to B, 100 to C, residue to A. T has $800K of estate at the time the will was created. T consumes $500K of assets before death. How to abate? Reduce the gift to her son. Two general bequests that split $300K. Prorate 3/4 to B, 1/4 to A.
6) If the spouse is omitted or child is omitted, the rule of abatement is different.
- Treat all beneficiaries the same and everyone's bequest will be proportionately reduced to give the omitted spouse/child their intestate share.
12. Nonprobate Transfers
a. General
· Apart from the revocable trust, the other main will substitutes are asset specific.
· That is, each type is a transfer system that is limited to the particular type of financial intermediary happens to offer and to service.
· Wills act does not govern nonprobate transfers, and accordingly, the Wills Act formal requirements do not apply.
b. Joint Tenancy (right of survivorship)
i. Joint tenancies almost always successfully avoid probate. The only time joint tenancies in real property is challenged is usually when there are claims of unjust enrichment, or else unclean hands (e.g. Pappas v. Pappas).
ii. Multi-party and joint accounts, on the other hand, can be interpreted in various ways:
1) As a truly joint account where both account holders have equal control. If only one person funds the account, it is interpreted as a gift to the other joint account holder.
2) As a convenience account, where one joint account holder acts as an agent to the other joint account holder.
3) As a non-probate alternative where one joint account holder has exclusive control until death, after which it passes to the other joint account holder.
iii. Courts have primarily interpreted joint accounts in the same way they interpret joint tenancy (equal control).
1) In Varela v. Bernachea, the court held that a joint account establishes a presumption of joint ownership that must be rebutted with clear and convincing evidence.
iv. The UPC approach (and the CA approach) bifurcates the analysis:
1) When both parties are alive: Presumption is that the ownership of the account is proportional to the actual contributions to the account.
2) When one party dies: Presumption is that the paperwork means what it says.
v. TOD deed for real property
· Under these statutes, T can identify the beneficiary who will succeed to Blackacre on T's death by recording a TOD deed.
· During T's life, the TOD beneficiary has no interest in Blackacre, and T retains the power to transfer it to others or to revoke the TOD designation.
c. Possessory Estates and Future Interests
i. For example, a decedent owns only a life estate has no interest in the remainder.
ii. The remainder becomes possessory upon B's death and is self-executing. No need for probate.
d. The revocable inter vivos trust
i. Trusts Overview
1) Description: Legal title with the trustee with the equitable benefit going to the beneficiary
2) Inter-vivos trust is one you create while you're alive.
1. For inter-vivos trust, only assets you get into the trust before the donee dies is excluded from probate.
2. A revocable trust avoids probate to the extent it is funded during the settlor's life, and it allows the settlor to consolidate the disposition of all her property, probate and nonprobate, under one instrument.
3) Testamentary trust is one you create after you die from provisions in your will.
1. Doesn't avoid probate because the assets that create the testamentary trust come from probate estate.
4) Requirements to transfer to a trust
1. Intent to make a gratuitous transfer
2. Feel the wrench of delivery
3. Trustee accepts
5) Trusts are a creature of the law of gifts
6) Trusts do not have to be in writing.
1. Inter vivos trust doesn't need to be in writing
i. Only reason to have this in writing is to comply with statute of frauds.
ii. To the extent that the trust only contains personal property and an indefinite duration, you don't need to have it in writing.
2. Testamentary trust necessarily needs to be in writing, complying with the wills act, because it's in a will.
ii. Like a will, a revocable trust is ambulatory, meaning that it is subject to amendment or revocation by the donor.
iii. Like a will, under modern law a revocable trust gives the beneficiaries no rights until the death of the donor.
iv. Do remainder beneficiaries have a vested interest in a revocable trust?
1) Farkas (common law rule):
1. Facts: Farkas declared a trust of certain mutual fund shares for the benefit of himself during his life, with the remainder to go to Williams after his death.
2. Holding: The court upheld the trust as an inter vivos transfer. The interest that passed to Williams, technically a "contingent equitable interest remainder, differentiated the trust from a will.
3. Unlike a testator who retains full dominion and control over his property until death, the court said that Farkas owed fiduciary duties to Williams.
4. But, Farkas held this power as trustee, and as trustee, he must conduct himself in accordance with the standards applicable to trusteeds generally.
2) Fulp (Majority Approach and CA Rule):
1. As long as the settlor is alive, no one has standing to sue for the property rights conveyed in the trust.
2. Power to revoke eliminates anyone else's standing to claim loss or breach of fiduciary duty.
3. If the trust was irrevocable, the interest of the beneficiary is no longer contingent. Then when the trust is created, the fiduciary duties attach.
v. Presumption of Revocability for Gifts in Trust
1) CA Approach: a gift in trust is revocable unless expressly made in the terms of the document.
2) Common law: gifts to a trust are irrevocable.
1. Majority of jurisdictions follow the common law rule.
vi. Ability to Modify Revocable Trusts
1) Patterson: A settlor of a revocable trust with wide latitude in the method of amendment, revocation, or modification.
1. The test to be applied is whether it was done in a manner manifesting clear and convincing evidence of intent
vii. Creditor's Ability to Collect from Trusts
1) The settlor's power to revoke the trust and take back the trust property is regarded as equivalent to ownership and hence, the trust property is subject to the claims of the settlor's creditors during life and death.
2) Different treatment for other nonprobate transfers
1. The creditors of a joint tenant cannot reach the jointly held property after the joint tenant's death. Right of survivorship eliminates the decedent's interest in the property.
2. Life insurance proceeds are usually exempt from the insured's creditors if payable to a spouse or child, and retirement benefits are also usually exempt.
3. U.S. savings bonds with a pay-on-death beneficiary may be exempt as well.
e. Life insurance, IRAs, Pension Plans
i. All forms of third-party beneficiary POD arrangements qualify as nonprobate transfers.
ii. Cook: If you want to change beneficiaries on a life insurance policy, you have to follow the insurer's policies to change the beneficiary and use their form.
1) The presumption for divorce in the context revocation of wills by law does not apply here per CPC 5040(e)
2) Nunneman states that exceptions to the general rule above when decedent does everything in his power to change the beneficiary on the policy.
iii. The same rules for life insurance contracts/beneficiaries apply to IRA accounts.
1) The issue is that you cannot in your will tell a commercial enterprise how they conduct their business.
2) However, if divorce occurs, the gift will be revoked by operation of law per 5040(e) as life insurance is the only nonprobate transfer carved out of that statute.
iv. If a pension plan is subject to ERISA regulations, beneficiaries must be changed pursuant to the policy.
1) Supremacy clause allows federal law to trump state law.
2) Thus, a jurisdiction that provides for revocation by operation of law will not operate to automatically revise the beneficiary on the pension without complying with the plan procedures.
13. Limitations on Disposition of Property: Protection of the Spouse and Children
a. Overview:
i. The law imposes limits on how much an individual can disinherit spouses and children.
1) If you die with an estate, you can't disinherit your surviving spouse.
2) Even if your will provides for no bequests to spouse or children, the law will provide for their needs.
ii. Rights to property are determined at the time of acquisition based on the laws where you are domiciled.
1) Thus, a marriage that occurs after you acquire property does not change the fundamental nature of that property.
iii. The jurisdiction in which you are domiciled at time of death or divorce will determine the spousal/child protection rights
1) Thus, spousal/child property rights will depend on whether death/divorce happened in a separate property or community property state.
b. Community Property Jurisdiction
i. Presumption attaches at marriage that all property acquired during marriage is community property.
ii. If individual has significant assets before marriage, and is retired, the income from the separate property will not be community property.
1) Then if spouse dies, the surviving spouse may not get anything and this is a hole in the system
iii. No elective share
iv. Rights to community property (1/2 interest) vest immediately
v. Putting Spouse to Election
1) Problems arise when spouse owns 1/2 of a property, but decedent wants to be bequest his 1/2 interest to someone else.
2) Decedent can "put the spouse to an election" by bequesting the surviving spouse property on the condition that the surviving spouse permits the entire bequest of another piece of property.
3) Kuralt case: Give you the $10M beverly hills condo and mistress gets montana house. Wife has to choose whether she wants:
1. $10M condo outright
2. 1/2 of $10M condo and 1/2 of Montana with mistress
4) Sometimes, there is a question about whether real property is community property or separate property.
1. Under CPC 21311(a), an action can be brought without triggering a no contest clause as long as there is probable cause.
2. But challenges brought to determine whether real property is community property does not trigger the no contest clause regardless of probable cause, unless the will’s no contest clause explicitly defines such a challenge as a contest.
vi. Ways to Take Title
1) JTROS - Allows property to easily pass
2) Community Property - Court needs to get involved and it's not easy
3) Community Property with ROS - JT with stepped up basis. 1. CCC 682.1
c. Separate Property
i. The primary form of spousal protection is the elective share. Surviving spouse elects:
1) To take under the will; OR
2) Take the statutory share in their jurisdiction (often 50%)
· Doesn't matter how assets were acquired.
◊  Could be acquired before marriage or during marriage.
· Hypo: Husband's estate is $2M. His will provides surviving spouse $400K. Elective share is 1/2
□ The amount under the will is deducted against the portion payable for the elective share.
· Wife can elect to go under or against the will.
d. Migration
i. Move from Community Property State to Separate Property State
1) If a couple moves from a community property to a separate property state, the couple is treated as holding the community property as tenants-in-common
2) When propertied spouse dies, spouse cant ALSO take the elective share. That would be doubling dipping.
1. Spouse is already protected immediately when they move into separate property jurisdiction.
3) Uniform disposition of community property at death act:
1. You cannot assert an elective share against any assets that were at any time community property in another jurisdiction.
2. If it was community property at some other time, the protective interest has already matured.
ii. Move from Separate Property State to Community Property State
1) If a couple moves from a separate property to a community property state, the separate property doesn’t become community property.
1. Rather, the property becomes "quasi-community property": Property acquired in a separate property state that would have been community property if purchased in a community property state.
2) Once the spouses re-domicile in a community property state, a surviving spouse loses her right to an elective share.
3) Instead, CA states that spouse gets 1/2 share of the quasi-community property too.
1) The law imposes a lien against the property owning spouse's assets for the purpose of protecting the non-propertied spouse.
2) Divorce or death trigger the right to this claim to assets
4) The non-propertied spouse doesn't have the right to gift 1/2 of the property during lifetime.
1) Non-propertied spouse, if she dies first, can't gift the property away.
2) Propertied spouse needs to die first for non-propertied spouse to get the share.
e. Other Support Rights
i. Social Security
1) When spouse dies, you can pick your social security or your spouses, whatever is higher.
2) Support right
ii. Pension plan - defined benefit plan
1) Pension plans terminate when you die generally, some offer a surviving spouse benefit
2) Since this terminates upon death, it’s a support interest
iii. Defined contribution
1) Assets are devisable
2) Share right because you keep it even after someone dies
iv. Family allowance
1) What is given to take care of the family while they wait for probate.
2) Issue is that the court is taking assets out of the estate.
1) Can affect rights of creditors and other beneficiaries
3) The amount of the allowance is that necessary to upkeep the lifestyle of the decedent’s spouse and children before the decedent’s death (more wealthy families are usually allotted a larger allowance).
4) Support right
□ Homestead
1) CA’s homestead exemption protects the primary home up to some set dollar amount (which varies depending on age, marital status, etc). It allows a surviving spouse to get that dollar amount from the forced sale of a home before any other creditors get their share.
2) FL has an unlimited homestead exemption that prevents the forced sale of a primary home to satisfy creditors before the death of a person or his surviving spouse.
3) This is a support right that ends at the death of the surviving spouse.
f. Pretermitted Spouses
i. If surviving spouse was left out of the will, the law provided protection.
1) Marriage must be after all wills and all codicils are executed. If there is an amendment to the testamentary scheme after marriage, this provision does not apply.
ii. General Facts: Make a will, get married, die without changing a will.
iii. Presumption that this was an accident and surviving spouse takes intestate share.
1) This presumption is rebuttable if any of the following are established:
1) The omission was intentional
2) Surviving spouse provided for by nonprobate transfers (life insurance, trust, etc.)
3) Prenuptial agreement says so
4) Surviving spouse (this prong is rebuttable if there is clear and convincing evidence that there was no fraud or undue influen ce)
i. Is custodian of dependent adult,
ii. marriage commenced while those services were performed of 90 days after
iii. Decedent dies within six months of marriage
iv. All beneficiaries take a reduction to their estates in proportion to what they received and spouse gets a share.
1) Under no case will surviving spouse get more than 50% of the will in CA
v. Abatement will apply to provide the spouse the gift.
CPC 21610.
Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate:
- All wills, all codicils
(a) The one-half of the community property that belongs to the decedent under Section 100.
(b) The one-half of the quasi-community property that belongs to the decedent under Section 101.
(c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half the value of the separate property in the estate.
CPC 21611.
The spouse shall not receive a share of the estate under Section 21610 if any of the following is established:
(a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
(b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.
(c) The spouse made a valid agreement waiving the right to share in the decedent’s estate.
(d) (1) If both of the following apply:
(A) The spouse was a care custodian, as that term is defined in Section 21362, of the decedent who was a dependent adult, as that term is defined in Section 21366, and the marriage commenced while the care custodian provided services to the decedent, or within 90 days after those services were last provided to the decedent.
(B) The decedent died less than six months after the marriage commenced.
(2) Notwithstanding paragraph (1), a spouse described by this subdivision shall be entitled to receive a share of the estate pursuant to Section 21610 if the spouse proves by clear and convincing evidence that the marriage between the spouse and the decedent was not the product of fraud or undue influence.
g. Pretermitted Spouses
i. If child was left out of the will, the law provided protection.
1) Birth must be after all wills and all codicils are executed. If there is an amendment to the testamentary scheme after birth, this provision does not apply.
ii. CA law presumes that omission is accidental.
1) Presumption is rebutted if any of the following are shown (CPC 21621):
1) Omission was intended
2) Decedent directed substantially all (not insubstantial) of the estate to the other parent of the child
3) Child provided for by nonprobate transfers (life insurance, trust, etc.)
2) If presumption is not rebutted, child is entitled to an intestate share per CPC 21620
1) Surviving spouse takes first, then issue
iii. Abatement will apply to provide the child the gift.
iv. CA also has a statute that provides children an intestate share solely because decedent is unaware of the child or believed the child to be dead
1) Larry Hillblom (DHL guy)
21620. Except as provided in Section 21621, if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument.
21621. A child shall not receive a share of the estate under Section 21620 if any of the following is established:
(a) The decedent’s failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
(b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
(c) The decedent provided for the child by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence.
21622. If, at the time of the execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments.
14. Trusts
a. General Notes
a. A trust is a legal arrangement in which a settlor conveys to a trustee to hold as a fiduciary for one or more beneficiaries.
1) The trustee takes legal title to the trust property, which allows the trustee to deal with third parties as the owner of the property.
2) The beneficiaries have equitable title to the trust property, which allows them to hold the trustee accountable for breach of the trustee's fiduciary duties.
b. A trust may be created during the settlor's life: an inter vivos trust.
i. An inter vivos trust may be revocable or irrevocable, depending on the intent of the settlor.
1) Common law rule states that a gift in trust is irrevocable unless you explicitly state so.
2) CA law says the opposite. Gift is revocable unless explicitly state the gift is irrevocable.
ii. An inter vivos trust may be created either by:
1) Declaration of trust whereby the settlor declares himself to be trustee of certain property; or
2) By deed of trust, whereby the settlor transfers to the trustee property to be held in trust
3) An inter vivos trust can be used as a will substitute to avoid probate
c. Or, it may be created by will: a testamentary trust
i. The settlor of a testamentary trust is the testator.
ii. Once established, a testamentary trust is irrevocable.
iii. Because a testamentary trust is created by will, it involves a probate transfer.
d. Four Types of Gifts
· Gift
· Donative Intent
· Delivery
i. At common law, if actual delivery is practicable, only actual delivery would suffice. But if actual delivery is impracticable, alternative valid forms of delivery are ( Hebrew University Ass’n v. Nye (1966)):
1. Constructive delivery: giving access to the item instead of the item itself (e.g. keys to the house, car, security box, etc).
2. Symbolic delivery: delivering something that symbolizes ownership (e.g. the deed to a house or car).
· Acceptance
· Promise to make a gift
· A promise to make a gift is not enforceable. Fails for lack of consideration.
· Precatory trust
· A gift where a testator expresses a "wish hope or recommendation" that property be used by the devisee in some particular manner.
· Not a trust at all, it’s a gift.
· There are no fiduciary duties/obligations
· Trust
· A trust closely resembles a gift
· The trustee must also have something to do, otherwise the transaction is treated as an outright gift.
e. Inter vivos trust is closer to making a gift rather than a will.
i. Difference between trust and gift is the duration
a) A gift is irrevocable
b) A gift in trust is not limited to the moment of transfer.
i) Can have many conditions that allow a trust to operate for decades.
f. Rule against perpetuities is always a relevant consideration to rise when thinking about trusts.
g. A trust won't fail because a trustee is not assigned by the settlor.
h. Trust terminates when:
i. Trust runs out of money
ii. The purpose for which the trust has been establish has been satisfied
i. If there is cash left in the trust when the trust terminates, three options:
i. Trustee is never intended to keep it.
ii. Settlor, if alive
iii. To estate and passes as part of residue.
j. Resulting trust remedy
i. Comparable to constructive trust.
1) Constructive trust is an unjust enrichment doctrine.
2) Constructive trust looks forward, moves assets to the rightful owner.
3) Resulting trust looks backward, returns assets to the settlor.
Two Scenarios for Resulting Trust
ii. If an express trust fails or makes an incomplete disposition
a) O devises property to X in trust to pay the income to A for life, and on A's death to distribute the property to A's then living descendants.
b) A dues without descendants.
c) Because the remainder to A's descendants fails, X holds the remainder on resulting trust for O's heirs or devisees.
iii. If one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the purchaser's bounty.
a) B purchases blackacre with money supplied by A.
b) Unless B can show that A intended to make a gift to B, B holds title to Blackacre on resulting trust for A
iv. In both examples, the holder of property is not entitled to the beneficial interest, which is said to result to the transferor or to the transferor's estate or other successor's interest.
a) Once a resulting trust is found, the trustee must convey the property to the beneficial owner upon demand.
b. Bifurcation of Ownership
a. The hallmark characteristic of a common law trust is bifurcation:
i. The trustee holds legal title to the trust property, but the beneficiaries have equitable or beneficial ownership.
b. Two categories of issues arise from this splitting of legal and equitable ownership:
i. Asset Partitioning and the Rights of Third Parties
1) Modern law in effect splits the trustee into two distinct legal persons:
1) A natural person contracting on behalf of himself
2) An artificial person acting on behalf of the beneficiaries.
2) There is a split between
1) legal and
2) equitable title.
a) Equitable title is split between:
i) Possessory and future
ii) Income and principal
3) Risks to the current income stream affect the future interest holder.
a) Thus, trustees often get conflicted.
ii. Fiduciary Administration and the Rights of the Beneficiaries
1) The trust's split of legal and equitable ownership puts responsibility for managing the trust property in the hands of the trustee.
2) Fiduciary Duties
1) Under the duty of loyalty, the trustee must administer the trust solely in the interest of the beneficiaries; self-dealing is presumptively prohibited.
2) Under the duty of prudence, the trustee is held to an objective standard of care and must administer the trust in a manner suited to the purpose of the trust and the needs of the beneficiaries.
3) Other Duties:
a) Duty of impartiality to show due regard for the respective interests of the beneficiaries
b) Duty not to commingle the trust property with the trustee's own property
c) Duty to inform and account for the beneficiaries
3) In the event of a trustee's breach of duty, the beneficiary is entitled to remedies that include compensatory damages to restore the trust estate and trust distributions to what they would have been but for the breach and disgorgement by the trustee of any profit to the trustee owing to the breach.
c. Creation of a Trust
i. The creation of a trust requires:
i. Intent by the settlor to create a trust
1) Hallmark trigger is a gift to one for the benefit of another.
2) No particular form of words is necessary to manifest an intention to create a trust.
3) The settlor need only manifest an intent to create the fiduciary relationship known by the law as a trust.
· The donee or trustee's thoughts/intentions are irrelevant.
4) No declaration of trust (where the settlor is trustee) where the settlor does not evidence an intent to assume fiduciary duties. Hebrew University Ass’n v. Nye (1961).
ii. Ascertainable beneficiaries who can enforce the trust
1) A private trust must have one or more ascertainable beneficiaries to whom the trustee owes fiduciary duties and who can call the trustee to account.
2) The beneficiaries need not be ascertained when the trust is created, they need only be ascertainable within the period of the applicable Rule Against Perpetuities.
1) You can make a trust for unborn children, because they will be ascertainable in the future.
2) However, if the beneficiaries are too indefinite to be ascertainable, the attempted trust will fail for want of an ascertainable beneficiary.
3) What is ascertainable
· Brothers, colleagues at work may be ok.
· Can't just say friends.
· How close a friend (close friends, or all friends)
· Need to know who the trustee owes fiduciary duties to.
· Need to know the property needs to be distributed who
4) Doctrine of Merger: If the settlor is trustee and the sole beneficiary, then there is no trust. Must have a separate beneficiary, even if that beneficiary’s interest is merely an expectancy (revocable trusts).
1) There needs to be either multiple trustees or beneficiaries to prevent the doctrine of merger.
a) An honorary trust is not an actual trust, and its terms cannot be enforced.
a) The recognition of such a “trust” is often used in situations involving bequests for the care of pets, for graveside maintenance, etc.
a) In addition to recognizing honorary trusts, CA codifies the notion of pet trusts (see CPC 15212 below).
b) The hallmark of such a “trust” is that there are no ascertainable beneficiaries, and thus no one to enforce it. But the honorary trust doctrine does not cure every trust that fails for want of an ascertainable beneficiary.
a) The doctrine only applies to those instances where it is impossible to name ascertainable beneficiaries.
b) So it wouldn’t apply when the description of the beneficiaries is too vague (e.g. “friends,” as in Clark v. Campbell). But it will apply when the beneficiaries are per se invalid (e.g. a pet, as in In re Searight’s Estate).
c) Courts generally uphold such bequests so long as:
a) The purpose of the “honorary trust” is honorable and legal, and not capricious or fraudulent.
· Trustee has to be agreeable and able to serve the beneficiary of the trust.
· Court will not appoint a successor trustee.
d) In an honorary trust, the transferee is not under a legal obligation to carry out the settlor's stated purpose, hence the qualifier honorary, but if the transferee declines to neglects to do so, she holds the property upon a resulting trust and the property reverts to the settlor or the settlor's successors.
e) An honorary trust for a noncharitable purpose is void if it can last beyond all relevant lives in being at the creation of the trust plus 21 years.
b) Pet Trusts Under CA Law
a) CPC 15212(a): A trust for the care of an animal is a trust for a lawful noncharitable purpose. The trust terminates when no animal living on the date of the settlor’s death remains alive. Extrinsic evidence is admissible in determining the settlor’s intent.
b) CPC 15212(b): A trust for the care of an animal is subject to the following requirements:
a) The principal or income shall not be converted to the use of the trustee or to any use other than for the benefit of the animal.
b) Upon termination of the trust, the trustee shall distribute the unexpended trust property in the following order:
i) As directed in the trust instrument.
ii) If the trust was created in a nonresiduary clause, under the residuary clause in the settlor’s will.
iii) To the settlor’s heirs under CPC 21114.
c) CPC 15212(c): The intended use of the principal or income may be enforced by a person designated for that purpose in the trust instrument or, if none is designated, by:
a) A person appointed by a court.
b) Any person interested in the welfare of the animal.
c) Any nonprofit charitable organization that has as its principal activity the care of animals.
iii. Specific property, the res, to be held in trust.
1) Under traditional law, a trust cannot exist without trust property
1) The property can be a penny or any other interest in any type of property
a) Contingent remainders, leasehold interests, royalties, insurance polices, etc.
2) Once corpus is present, the trust springs to life.
3) A trust may be created by declaration of trust without a transfer of property.
1) All that is necessary is a manifestation of intent by the settlor to hold certain of his property, over which he already had legal title, in trust for one or more beneficiaries.
2) A trust created by a deed of trust, by contrast, does require a transfer of property.
4) An Expectancy and Future Profits are not sufficient to constitute trust property
5) A revocable trust need not hold any assets initially if it is to be funded by a pour over will.
1) UTATA
2) Trust must be executed not more than 60 days after creation of the will.
iv. A writing to satisfy the Wills Act or Statute of Frauds IF
1) The trust is testamentary
2) The trust holds land
Examples:
1) Testamentary trust containing real property
a) Needs a writing because it’s a testamentary document and it conveys real property
2) Inter vivos trust containing real property also needs to be evidenced by a writing.
3) Inter vivos trust containing only personal property does not need to be in writing.
a) An oral inter vivos trust of personal property is permissible, but when there is no writing, courts generally require clear and convincing evidence of the existence of a trust. In re Estate of Fournier.
b) The oral declaration of the settlor, standing alone, is not sufficient evidence of the creation of a trust of personal property.
i) A witness would need to supplement
c) This is also the rule in CPC 15207
d. Secret and Semi Secret Trust
i. Secret Trust: If Donovan has left a bequest to Wells absolute on its face, without anything in the will indicating an intent to create a trust, a promise by Wells to Donovan to use the bequest for St. Stephen's Mission would be enforceable in restitution by a constructive trust imposed upon Wells.
i. This is called a secret trust because the will indicates no trust.
ii. This is the manifestation of the latent ambiguity.
1) Common law: Evidence comes in and figures out the intent of the testator and who the rightful beneficiaries are.
iii. Trust can't be imposed because there was no writing. However, constructive trust for the benefit of the beneficiaries.
ii. Semisecret Trust: If the will indicates that Wells is to take the bequest as trustee but does not identify the beneficiary, the bequest is said to be a semisecret trust, and it fails.
i. Because the will shows on its face an intent for Wells to take as trustee, it is not necessary to admit evidence of Well's promise in order to prevent his unjust enrichment.
ii. Such evidence is excluded and the semisecret trust fails for want of an ascertainable beneficiary in the terms of the will.
iii. Manifestation of a patent ambiguity.
1) Common Law: extrinsic evidence won't be allowed in.
iv. Under the resulting trust principle, the assets drop back into the estate and it passes through intestacy.
v. Remedy: resulting trust.
iii. Modern approach is to treat secret and semisecret trust the same and use constructive trust to get the property in the hands of the right beneficiary.
i. This aligns with Duke
iv. This is the issue that arises when the trust needs to be in writing.
e. Fiduciary Power of Appointment
i. A power of appointment, unlike a trust, is a power to distribute property without any fiduciary obligations (only a moral obligation).
i. General power of appointment: Gives the holder the authority to distribute to anyone in the world, including the holder himself.
ii. Specific power of appointment: Gives the holder the authority to distribute to anyone in a specified group. The holder cannot be a member of that group, otherwise he could transfer to himself and then distribute to anyone else.
iii. Courts will generally decline to find a power of appointment when trust-specific words are used. Clark v. Campbell.
f. Fiduciary Administration
i. Trustee has a fiduciary duty to hold, conserve, and deploy assets pursuant to the trust agreement. Duties Include:
ii. Duty of Loyalty
i. A trustee must act in the best interest of the beneficiary at all times.
ii. Subsidiary Elements of the Duty of Loyalty
1) Duty against self-dealing
1) A trustee must not engage in self-dealing
2) No further inquiry rule: It is a per se violation of the duty of loyalty for the trustee to buy from or sell to the trust he manages.
a) At any time a beneficiary can challenge a transaction and force the trustee to return the asset to the trust and you forfeit profits.
b) Trustee doesn't need to show that they were harmed. This is a per se violation.
2) Duty against entering into conflicts of interest
1) Conflict of interest raises a presumption of breach, but it is rebuttable.
2) Shouldn't do business with friends or sell/purchase property/services from family.
3) Duty of impartiality
1) Need to treat all beneficiaries fairly.
2) Issues arise when you have beneficiaries with a remainder interest.
3) There are rules where if a property is sold, a lifetime beneficiary may get a portion of the sale (which is generally corpus) to account for appreciation during their ownership of property.
4) There is conflict when a trustee dips into the principal of a trust because dipping into the principal of the trust is an act that is to the detriment of the remainderman and other
iii. Duty of Care/Prudence
i. Trustee will be subject to the "reasonable trustee standard".
1) Thus, the duty of prudence imposes on a trustee an objective standard of care.
ii. Trustee must segregate assets between the trust and personal
1) If assets are not segregated, there is a rebuttable presumption that any funds expended for trust purposes come from the trustee personally and not the trust. Jimenez v. Lee.
iii. Must keep trust assets active
1) Keep assets in savings v. checking account.
2) Trustee pays for breaches
iv. Protect the assets
1) Settlor says to not sell Kodak stock. What happens when holding is against interest
a) Trustee went to court to get modify the trust and get approval to sell.
iv. Duty to Make Assets Productive
i. This is essentially a duty to invest assets; Cannot let assets go to waste
ii. Need to be aware of tax implications
iii. Historically, this was a non-delegable duty.
1) Modern approach permits a trustee to hire an investment advisor to ensure the assets are invested properly.
iv. There is a duty however to oversee the individuals hired to perform the duties assigned.
1) Prudent Investor Rule.
1) Originally, every asset was looked at in isolation, so a portfolio could not even have a single risky asset. This resulted in hindsight bias.
2) The modern trend is to evaluate investment decisions in the context of the trust portfolio as a whole (including non-trust assets as well), since diversification is almost always advisable. Need to diversify and take risks to maximize returns.
i) Will be assessed regarding the performance of the entire portfolio.
ii) Failure to diversify may constitute a breach.
v. Duty to Account and Inform
1) Trustee's need to know what you're doing.
2) Need to account for the trust assets and provide them information re: the trust.
3) Statute of limitations does not begin to run until the accounting is provided.
1) Must be an accurate and sufficient accounting
vi. Trustee Discretion
1) A court will not interfere with a discretionary judgement of a trustee so long as the trustee acts reasonably and in good faith.
2) Trustee has a duty to inquire about the financial condition of the beneficiary in order to fulfill duties of the trustee.
· Trustee can't force beneficiary to respond, but rather, there must be a reasonable good faith effort.
· Duty exists even when the beneficiary doesn’t ask or is recalcitrant. Trustee must make an effort to inquire despite whether the beneficiary reaches out.
3) When settlor creates a trust for maintenance and support of beneficiaries, trustee must provide a lifestyle that the beneficiary was accustomed to.
1) Marsman was a cheapo and made it tough for him to get cash and he therefore mortgaged his house.
4) How to abuse discretion?
1) Discretion must be exercised reasonably and in good faith.
2) Courts have trouble challenging exercise of discretion, especially when there is language that says there is sole and absolute discretion
3) Reasonable - objective standard
i) Would a reasonable trustee come to the same decision with regard to the decision
ii) In comparison the reasonable trustee.
4) Good faith - subjective
i) What was the state of mind of the trustee when he made the decision.
5) Settlor determines what standard for the exercise of discretion applies to the trustee.
1) This is because the trust is effectively a contract between the settlor and the trustee.
2) Raise the bar to make it easier for trustee to do their duty.
3) However, if the standards are so low that there are no limits on the trustee, is it really a trust?
i) Precatory trust?
ii) If you relinquish too much authority, it may not be a trust because there is no enforceable duties.
4) Courts are willing waive the requirements of reasonableness, but they will NEVER waive the requirement of good faith.
6) Settlor can also provide a standard for the trustee to apply
1) Known as an "ascertainable standard"
2) Trustee shall provide maintenance, care, comfort
3) These instructions give guidance to the trustee.
4) These standards are to be judged from the perspective of the settlor.
i) Thus, if there is someone to be supported, you ask what would the settlor want in order for this person to be supported.
ii) Generally means that an individual is provided the quality of life that they were accustomed to before settlor's death
7) You can enter into a standard for the exercise of discretion (sole and absolute discretion), or ascertainable standard (care, comfort, etc.)
8) Exculpation Clauses
1) The Restatement Third or Trusts provides that an exculpatory provision inserted by a trustee is presumptively unenforceable.
i) The presumption is rebuttable and the clause will be given effect if the trustee proves that the exculpatory provision is fair and the existence, contents, and effects of the clause were adequately communicated to or otherwise understood by the settlor.
2) Even if a fully informed settlor knowingly includes an exculpation clause, the clause cannot exculpate:
i) Bad faith
ii) Reckless indifference
iii) Intentional or willful neglect
By the trustee
i. These provisions will be enforced unless the court finds that the clause is abusive.
i) Presumption, generally, is on the beneficiary to show that the exculpation clause was not a product of abuse.
ii. When the trustee is the draftsman of the document, they may have anticipated being the trustee.
i) Will be effective, and draftsman trustee has to prove that it was not a product of overreach, if fully disclosed, knowingly agreed to.
g. Alienation and Modification
i. Creditor's Ability to Pursue Assets in Trusts
1) In the absence of terms restricting a beneficial interest from being transferred, creditors can seize these assets.
i. If this occurs, creditor steps into the shoes of a beneficiary.
i) Thus, if there are mandatory distributions, the creditor would be entitled to those distributions.
ii) Trustee's can decline to make discretionary distributions however to frustrate the creditor and act in the beneficiary's interest
2) However, a trustee has no duties that run to the creditor. If the trustee starts acting in the creditor's interests, the trustee will breach fiduciary duties to the beneficiaries.
3) Hamilton Order:
i. This is a court order that mandates a trustee to pay the creditor instead of the beneficiary.
ii. Create a fiction that the creditor was entitled to the money.
iii. Trustee's can decline to make discretionary distributions. Makes creditor sit and wait for distributions to occur.
iv. This enhances settlement potential where the trustee attempts to discount the payment in exchange for a one-time payment.
4) Spendthrift Provisions:
i. These are provisions that prohibit the alienation of any interest in the trust.
i) Thus, this clause will force the creditor to wait until assets are distributed from the trust to collect.
ii. Rule: A spendthrift provision is enforceable unless:
i) The beneficiary is also the settlor or
ii) The assets were fraudulently transferred to the trust.
iii. A creditor launching an order against a spendthrift trust can be ignored.
iv. These provisions provide beneficiaries protection from the claims of creditors.
v. Four creditors that can reach spendthrift trusts:
i) Ex-spouses seeking support payments
ii) Minors seeking child support
iii) The federal government (often taxes)
iv) Necessity providers that support the beneficiary (hospital bills, etc.)
vi. Scheffel holds that tort victims are not super-creditors and cannot force the trustee to make distributions from the trust.
ii. Support Trusts
1) Support trust is defined as a trust that has a specific formula that dictates what is distributed.
i. A direction to the trustee only to distribute what is necessary.
2) Such trusts have spendthrift characteristics by default, even without an express spendthrift provision.
3) Under traditional law, a beneficiary of a support trust cannot alienate her interest in the trust, since a transfer would defeat the primary purpose of the trust.
4) Suppliers of necessities could still reach into support trusts, since the primary purpose of such a trust is to provide the basic necessities to the beneficiary.
iii. Protective Trusts
1) Trusts that by their terms provide for conversion into a fully discretionary trust if any creditors appear and pose threats to beneficiaries
2) These trusts are legitimate--protecting someone's assets from creditors.
h. Modification and Termination of Trusts
i. General
1) Can a trust be modified or terminated early?
i. Depends on:
i) Intent of testator
ii) Purpose of the trust
2) Revocable trusts can be modified at any time while settlor is alive.
i. No one has standing to prevent this, no consent necessary.
3) If an irrevocable trust, there are bigger issues.
i. Of modification/termination, courts are more inclined to modify because it’s the less invasive of the two.
ii. With termination, trust ceases to exist, therefore courts like modification more.
ii. Modification
1) Common Law Rule
1) Three factor requirement for petitions to modify:
i) All beneficiaries consent to modification
ii) There was an unforeseen change in circumstance.
iii) This unforeseen change results in a substantial impairment of the settlor's intent
2) Notes:
i) If beneficiary lacks capacity, guardian at litem needs to consent.
a) Guardian ad litem (who considers best interests, often economic, of the individual)
b) These individuals would struggle to approve the disinheritance of a trust.
ii) If beneficiaries are both adults and minors, adult can provide virtual consent on behalf of children because interests are aligned.
iii) To determine whether there was an unforeseen change in circumstance, one needs to evaluate the intent of settlor
iv) Just because the new trust will be more advantageous for beneficiaries, courts will not step in. Need to have substantial impairment.
a) Substantial impairment:
i) Inflation
ii) Tax changes
b) Furtherance of purpose standard.
i) Focus on beneficiaries.
c) New standard: unforeseen change materially frustrated the settlor's intent.
i) Change in language may seem softer, but it's essentially the same.
2) Modern Rule
1) Determine whether the proposed trust furthers the purpose of the settlor's intent.
2) Notes:
i) Beneficiary Focused: It's not about the settlor anymore, it's about furthering the trust from the perspective of the beneficiary.
ii) Likely that settlor would have wanted the best for each beneficiary, whatever that means.
a) Not only to be evaluated by economic health, but care, financially situated in the most optimal way possible.
iii. Termination
1) Trusts will terminate when they run out of assets (when the last dollar leaves the bucket) or when the trust's purpose has been fully served.
1) Whatever is left returns to the settlor or its estate under resulting trust.
2) A revocable trust can be revoked at any time.
3) It's the irrevocable trusts that have an issue with termination.
4) Common Law:
1) If all beneficiaries and trustee's consent, there is nothing to prevent the arrangement from terminating.
i) If trust is irrevocable, settlor doesn't have standing, all about beneficiaries.
5) Modern Trend: Focus on beneficiaries
1) If the settlor's purpose in creating the trust was to preserve the trust principal during the life of an income beneficiary, for eventual enjoyment by a remainder beneficiary, early termination ordinarily does not defeat a material trust purpose.
i) In contrast, if the settlor intended to protect the life beneficiary against his or her own mismanagement, termination before the life beneficiary's death would defeat a material trust purpose.
ii) Whether this, or any other material purpose, was among the settlor's purposes in creating the trust is, of course, a question of interperatation of the trust instrument, in light of all the circumstances.
2) Trustee owns moral duties to settlor, fiduciary duties to the beneficiaries.
6) Hypos:
1. Irrevocable trust, settlor is alive, all the trustees and beneficiaries consent to termination
i) Terminate, settlor's vote doesn't matter
2. Irrevocable trust, settlor is alive, all beneficiaries consent, trustee does NOT consent. Settlor consents
i. Terminate, no one has wishes otherwise. Settlor trumps trustee.
3. Irrevocable trust, settlor is not alive, all beneficiaries consent, trustee objects.
i. Trustee's protection based on wanting to protect settlor's intent, that objection is almost absolute.
ii. If trustee can argue there is a material unfulfilled purpose of the trust that has yet to been satisfied, then the trustee can block termination of the trust.
1) Four purposes that are per se unfulfilled.
a) If the trust has a spendthrift provision.
i) Objective can't be achieved if the trust is eliminated and the assets are distributed to the beneficiaries
ii) The trust is created to protect beneficiary from abuse or being taken advantage of. Thus, the trust continues to have a purpose as long as the beneficiary is alive.
b) Support trust
i) If trust is only to pay as little as necessary to support the beneficiary, early termination will not further that goal.
c) Discretionary trust
i) If trust provides trustee discretion, discretion goes away if trust is terminated
d) Any trust that builds in a specific age for distribution.
i) Until beneficiary meets the age for distribution, that purpose is still unfulfilled.
7) Settlor's intent about the trust, in an irrevocable trust, doesn't really matter. Trustee has a moral obligation to trustee, but no legal duty.
iv. Removing the Trustee
1) Common law required a terrific breach of duty because trustee was selected for specific reasons.
1. Sometimes it's necessary for trustees to say no, and you don't want to have them at risks for removal every time they conflict with the beneficiary.
2) Modern trend is to make it easier for the trustee to get replaced.
1. This aligns with the theory that the beneficiary owns the trust.
2. Thus, courts are willing to accept changes, but its not easy.
3. Trust should have an escape provision in the trust for the benefit of the beneficiary.
i. If unanimous consent of the current income beneficiaries says that the trustee can replace.
ii. Can state that any new trustee to be picked from a professional group with AUM under a certain amount.
iii. BofA trustee example from Sliskovich.
15. Pour Over Wills
a. A pour-over will is a residuary bequest in a will to a trust.
i. You can use the pour over will to create a testamentary trust.
ii. You can also fund an inter-vivos trust while you are alive, partially funded, and then direct the residue of your estate to pour over into the trust.
b. Pour over trust is intended to get at the loose ends that exist out there that weren't placed into the inter-vivos trust.
c. Courts historically said that if a largest portion of the trust was funded through the pour over will, it wasn't really an inter-vivos trust and therefore, you should be subject to probate court supervision.
i. Minimal funding created a presumption that it wasn't inter-vivos. If it was fully funded, no issues
ii. Issues happened when the trust was like 50% funded.
iii. Answer is the UTATA statute.
d. How to give validity to the pour over provision - Common Law
i. Incorporation by reference
1) Trust document doesn't need Wills Act formalities.
2) Therefore, the document being incorporated by reference can be an unsigned, unfunded trust
1. However, a trust document without funding, or a trust document with only nominal funding, is still a testamentary trust.
2. What about if you amend the trust that was incorporated by reference.
3. Then you would need a codicil to republish the will and incorporated the amended trust to incorporate the changes to the trust in the will.
ii. Acts of independent significance
1) Under this doctrine, a will disposes of property by referring to some act or event that has independent significance—here, by reference to a trust that disposes of property transferred to the trust during life.
2) The will can reference a trust that will be created in the future.
1. However, the trust must be funded before death to come to life.
2. If the bulk of the trust’s assets come from the probate estate, courts will still treat the inter vivos trust as a testamentary trust.
3) The assets poured over from the settlor's probate estate to the trust, like the assets the settlor earlier transferred to the trust, are subject to the terms of the trust.
e. UTATA / CPC 6300. (safe harbor for inter vivos trust classification)
(a) A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator, by the testator and some other person, or by some other person (including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts) if the trust is identified in the testator’s will and its terms are set forth in a written instrument (other than a will) executed before, concurrently with, or within 60 days after the execution of the testator’s will or in the valid last will of a person who has predeceased the testator (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator.
· The trust doesn't have to be in existence at the time of the will.
· However, needs to be executed within 60 days of the will's execution.
· The writing must be outside the will, therefore it must be an inter vivos trust.
· Doesn't matter whether the trust is amended or not
· With UTATA, funding is not required.
· There is no language about funding in UTATA, only about execution. Therefore, it isn't required.
(b) Unless the testator’s will provides otherwise, the property so devised
(1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and
· No probate supervision.
· Will not treat as a testamentary trust.
· Guarantees inter vivos trust treatment.
(2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator’s will).
(c) Unless otherwise provided in the will, a revocation or termination of the trust before the death of the testator causes the devise to lapse.
· If you fail to qualify for UTATA, you will get common law.
· You also may be able to use acts of independent significance to support the gift to the trust to get out of the testamentary trust rules.
· Assets in the will go through probate, but then they will be deposited into the trust and then the trust will be treated as an inter-vivos trust from there on out.
· You could have a signed trust, without any assets, receive a gift through the pour-over will so long as it was executed within 60 days that the will was executed.


