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1. General Notes
a. Transaction Consideration
i. Modern statutes afford managers considerable flexibility in the type of consideration that Bidder can use to acquire Target.
1) First, today's state corporation codes generally authorize broad powers for the modern corporation unless the company's artic les of incorporation limit the scope of its powers.
2) The other way in which statutes provide flexibility lies in the specific provisions authorizing corporate acquisitions.
i. Most important, today's merger statutes specify a broad range of consideration that Bidder may use to acquire Target shares, including cash, tangible or intangible property, or stock of bidder or  of some other corporation.
b. Doctrines Providing Shareholder Protection in M&A
1. Modern Appraisal Rights:
1. Because the corporation statutes were amended to allow the vote of the majority to eliminate the interest of any minority sha reholders who objected to a proposed business combination, the state legislatures generally felt compelled to address the plight of this disenfranchised minority interest.
i. The most widely adopted form of statutory relief is the modern appraisal right made available to those who object to certain types of proposed business combinations.
ii. The essential nature of this right of appraisal is that it allows the objecting shareholders to compel the corporation to pay them the fair value of their shares in cash.
iii. In this way, dissenting shareholders are not locked into continued investment in a corporation that undertakes a fundamental change that they oppose.
2. Four issues to consider:
i. Availability appraisal rights: What transactions trigger the dissenting shareholder's right to demand payment in cash for his /her/its shares.
ii. Perfecting the right of appraisal: what procedures must be followed for dissenting shareholders to obtain cash payment from t he company for their shares and how burdensome these procedures are.
iii. Valuation issues: What happens if the dissenting shareholder and the company cannot agree on FV.
iv. Exclusivity of the Appraisal Remedy: Does the modern appraisal provide the only remedy the unhappy shareholder may pursue.
2. Fiduciary Duty Law
1. The board's duties run directly to the entity itself--that is, to an intangible legal construct that serves the interests of many constituencies, which in the usual case will incl ude, at a minimum, minority shareholders, senior security holders, debt holders, other business creditors, and employees.
i. Duty of Care:
1) The board owes a duty of care to the company, obligating the board to manage the company's business affairs in a manner that they reasonably believe to be in the company's best interests.
2) The dominant paradigm of board decision making is the shareholder primacy model
a) Under this approach the board is required to exercise its decision-making responsibilities to maximize the wealth of the company's shareholders.
b) Modern corporate law extends great deference to the board's business decisions with respect to managing the company's busines s affairs.
i) Thus, the business judgement rule generally presumes that the board acts in the company's best interests in the absence of fr aud, illegality, or self-dealing.
ii. Duty of Loyalty: The board's fiduciary obligations also include the separate duty of loyalty, which, like the duty of care, runs directly to the corporation itself.
1) Today, this duty of loyalty requires the board to make business decisions that are not tainted by any conflict of interest.
c. The Requirement of Board and/or Shareholder Approval Under State Law
1. Failure to satisfy the statutory prerequisites imposed by the law of the state where the company is organized may create the basis for a shareholder challenge to the validity of the transaction.
1. Most often, this challenge will be an equitable action, usually seeking to enjoin completion of the transaction unless and un til the relevant corporate formalities have been satisfied.
2. Where the transaction is challenged for failure to satisfy the required formalities imposed by state corporate law, the challenge will often focus on shareholder voting rights and/or the availability of appraisal rights.
3. As an alternative to an injunctive action, which is generally intended to prevent consummation of an acquisition, the shareholder may bring an action for damages, or for rescission of the acquisition, after the transaction has been completed.
i. The equitable action for rescission is generally doomed to fail, as most courts are reluctant to unwind completed transaction s in order to restore the parties to the status quo before, as called for under the remedy of rescission.
ii. Therefore, it is incumbent on the shareholder who strongly opposes a proposed acquisition to bring an action prior to the con summation of the deal if the shareholder's primary goal is to preserve the independence of the company by preventing completion of the transaction.
iii. If, on the other hand, the shareholder's primary objection concerns the adequacy of the acquisition consideration, the shareh older may bring an action for damages.
1) In these cases, the modern appraisal remedy may provide adequate to address the shareholder's grievances.
2) In cases involving management's breach of fiduciary duty, however, there will be a threshold question as to the adequacy of t he appraisal remedy to address the public policy concerns raised by this kind of shareholder complaint.
d. Federal Securities Laws and the Stock Exchange Rules
a. In addition to state corporate law, a transaction planner must consider:
i. Federal securities law
ii. Rules of self-regulatory organizations, such as the NYSE.
b. Shareholder Approval Requirements of the NYSE
i. The provisions of the '33 Act do not apply to the trading activity that occurs on the floor of the NYSE.
ii. Rather, the provisions of the '34 Act apply to regulate the trading practices of sellers and other professionals who particip ate in the trading activity of secondary markets such as the NYSE.
iii. Under the provisions of the '34 Act, the NYSE qualifies as a self-regulatory organization (SRO).
1) As such, it has its own set of operating rules and procedures, and it regulates its membership by way of these rules and proc edures.
2) As an SRO, the rules and procedures adopted and enforced by the NYSE are subject to oversight by the SEC.
3) To be listed, a company must satisfy certain NYSE criteria as to size and share ownership, known as the listing standards.
4) Further, each company must enter into a listing agreement with the NYSE, which obligates the listed company to comply with th e rules and procedures contained in the NYSE Listed Company Manual.
iv. With respect to disclosure requirements, the NYSE obligates listed companies to make information about developments affecting the company publicly available on a timely basis.
v. NYSE Rule 312 Provides:
1) Shareholder approval is a prerequisite to listing in the following situations:
a. Shareholder is approval is required prior to the issuance of common stock , or securities convertible into or exercisable for common stock, in any transaction or series of related transaction if:
1. The common stock has, or will have upon issuance, voting power equal to or in excess of 20% of the voting power outstanding before the issuance of such stock or securities convertible into or exercisable for common stock; or
2. The number of shares of common stock to be issued is, or will be upon issuance, equal to or in excess of 20% of the number of shares of common stock outstanding b efore the issuance of the common stock or of securities convertible into or exercisable for common stock.
However, shareholder approval will not be required for any such issuance involving:
Any public offering for cash
Any bona fide private financing.
Where shareholder approval is a prerequisite to the listing of any additional or new securities of a listed company, the mini mum vote which will constitute shareholder approval for listing
purposes is defined as approval by a majority of votes cast on a proposal in a proxy hearing on the particular matter.
2) NYSE requires a majority of votes cast to approve the transaction; Quorum will be set under the NYSE by reference to the stat e law. But the yes votes need to outnumber the total number of votes (yes, no, abstain) voted.
a. This rule provides a fixed minimum number of yes votes.
vi. Like Rule 312, MBCA 6.21 is not confined to merger transactions, but rather is part of the MBCA provision dealing with the is suance of shares, generally.
vii. Policies for NYSE Rules:
1) The NYSE is a trading market that provides essential liquidity to those persons who invest in publicly traded securities. Ac cordingly, the rules of the NYSE are intended to instill confidence in those investors that the trading market provided by the NYSE is efficient and fair.
2) If investors lose confidence in the NYSE's ability to operate a trading market that is liquid, efficient, and honest, then th e entire capital market system suffers.
e. Random Notes:
a. Most states have amended corporations code to authorize "interspecies" business combinations--that is to allow a corporation to merger with some other type of business entity such as an LLC.
b. Because corporations may engage only in business combinations authorized by statute and then only if done in compliance with all the requirements imposed by the relevant corporation statute, the modern statutes are said to be enabling.
c. Under DGCL 251(c), a merger becomes effective when either:
i. The majority stockholder vote is certified on the agreement by the secretary and is filed with the secretary of state.
ii. Certificate of merger is filed with the secretary of state.
f. Non-acquisitive restructurings of a single firm: Reorganizations and Recapitalizations
a. In a divestiture, a company may decide to sell off certain assets.
b. Where the company disposes of unwanted assets that constitute less than substantially all of its assets, then the disposition does not involve a fundamental change. As such, the sale of these assets is a matter left to the business judgement of the company's board of directors.
c. MBO is where management takes the initiative to find the buyout firm that will finance the purchase of the company's unwanted assets.
g. Spin offs
a. The assets and business operations to be disposed will be assembled in a subsidiary corporation; the shares of the subsidiary are then distributed to the shareholders of the corporation.
b. The shareholders of the corporation then own shares in the spinor and spinee.
c. Distressed M&A: sell off certain assets or business operations in order to raise cash (and remain financially viable). This type of transaction is often undertaken as a last-ditch effort to remain solvent and avoid filing for bankruptcy.
h. Recapitalization
a. The company decides to change its capital structure by amending its articles.
i. This is considered to be a fundamental change that cannot be implemented unilaterally by board action alone.
ii. An amendment to the articles will require board approval by the requisite number of shares entitled to vote.
b. Most states require that an articles amendment receive approval by an absolute majority of outstanding shares of each class entitled to vote.
c. In addition, many states provide for a right to class voting even if the shares are not otherwise entitled to vote.
i. Under the terms of modern corporation statutes, this right to a class vote will most often be granted in situations where the proposed articles amendment would effect a change in the rights, preferences, and privileges of a class of outstanding shares that otherwise carry no voting rights.
i. Leveraging the B/S
a. Many recapitalizations are effected without any vote of the company's shareholders.
b. So long as there is no limitation on the company's issuance of debt, the company's board of directors may implement this decision by issuing, for example, new subordinated debentures and then using the proceeds of this debt offering to distribute an extraordinary dividend to the shareholders.
j. Blank Check Preferred Stock
a. The widespread use today of blank check preferred stock offers yet another example of a recapitalization that does not require shareholder approval.
i. Where blank check preferred shares are authorized, the rights, preferences, and privileges of these shares are not defined in the company's articles of incorporation or in any amendment approved by the shareholders.
ii. Rather, the rights, privileges, and preferences will be established later by the company's board of directors, usually at the time of issuance
b. Blank check preferred stock forms the basis of the distribution of the poison pill.
c. This has to be authorized in the articles.   Provides management and the board flexibility
k. To grant injunctive relief, the court asks to questions: (1) has the plaintiff satisfied the court that there is a reasonable possibility of his ultimate success on final hearing and (2) has plaintiff satisfied the court that he will suffer irreparable injury if the Court fails to issue the requested preliminary injunction.
a. Determination will normally come down to whether the plaintiff can prevail on the merits since irreparable harm is implied in an M&A transaction.
l. Valuing Exchanges of Stock - Fixing the Exchange Ratios
a. The proposed sale of a business to bidder for all-cash presents target shareholders with their only opportunity to receive a premium for their investment in target's business.
i. In a stock deal, the bidder's stock will be used as consideration and provides target shareholders additional upside growth.
b. Fixing the terms of the Exchange Ratio in PubCo Deals
i. Much of the complexity in a stock deal arises from the need to fix the terms of the exchange ratio. The need to fix the exchange ratio is an inherent attribute of any stock for stock transaction -- regardless of how the deal gets structured.
ii. The acquisition agreement must specify the number of shares of Bidder that Target shareholders are to receive at closing in e xchange for each of Target's outstanding shares.
iii. In these cases, Target and Bidder's boards need to value both the bidder and the target to vote on the transaction
1) Nothing less than a fully informed decision-making process will satisfy the fiduciary obligations to their respective shareholders.
c. Determining Fair Value in a Stock-For-Stock Deal
i. Bidder's board needs to be sensitive to the potential for equity dilution of its existing shareholders because of the issuanc e of its own stock as the acquisition consideration.
1) Thus, bidder's board must take care to document its determination as to the value of both Bidder Co and Target Co in order to be sure that the Bidder is receiving fair value for the shares that it proposes to issue to acquire target.
ii. The requirements for shareholder votes when a large amount of stock is to be issued reflects the difficulties inherent in val uing the non-cash consideration to be received by Bidder in exchange for the large block of its shares.
1) The potential for substantial disagreement as to the precise value that Bidder is to receive in this exchange justifies the d elay and cost associated with imposing the requirement that Bidder's shareholders approve the issuance of Bidder's shares in exchange for non-cash consideration.
iii. Target shareholders will generally get a right to vote on the transaction as a matter of corporate governance since it involv es a fundamental change for the company.
1) The decision of the target board whether to accept the price offered by Bidder will depend on the board's decision as to the inherent value of Target's business.
2) Target's board must also determine the value of Bidder and its prospects for the future.
iv. This valuation exercise is at the heart of negotiating the terms of the exchange ratio in those acquisitions where Bidder's s tock is to be used as currency in the acquisition.
a. Use of Fixed Exchange Ratio
i. The simplest structure is conventionally known as the fixed exchange ratio.
ii. Using this structure, the acquisition agreement simply says that at closing, every target share has the right to receive a fi xed number of Bidder shares.
iii. In the case of a fixed exchange ratio, the number of Bidder shares to be received by Target shareholders at closing will not vary, regardless of what happens to the price of Bidder's shares in the interval between signing and closing.
iv. At the other end of the spectrum, the parties to a transaction may agree that Target shareholders shall receive a certain val ue at the time of closing, which leads to the use of a fixed dollar value exchange ratio.
1) Using this kind of ratio means that at closing, every Target share will be exchange for Bidders shares with a specified dolla r value as of the date of closing.
2) Where this kind of ratio is to be used, the parties will also have to negotiate and agree the method to be used to determine the value of Bidder's shares.
a) The parties will typically include a provision in the acquisition agreement that looks to fix the dollar value that Target sh ares will receive by taking an average of the price of Bidder's stock in the trading market over say, a 10- to 20- day period prior to the date of closing on the parties' agreement.
b) Can also determine whether to use a volume weighted price or an arithmetic average or other options.
b. Use of Fixed Dollar Value Exchange Ratio
i. When a pure floating exchange ratio is used, the parties agree at the outset that the target shareholders are to receive a fixed value, say $40 for every target share outstanding as of the signing of the acquisition agreement--no matter what price Bidder's stock is trading at as of the date of closing.
ii. Here, the target shareholders are assured of receiving a fixed value no matter how many Bidder shares it takes to provide tha t value.
1) Hence the name pure floating exchange ratio
iii. The price fluctuations in Bidder's stock during the time period between signing and closing on the acquisition agreement are usually of no concern to Target shareholders.
c. Caps, Floors, and the Use of Collars
i. Collars are the term of art used to refer to the practice of placing limitations on the range within which the price of Bidde r's stock may vary for purposes of fixing the terms of the exchange ratio.
ii. The collar, which may be used in connection with either the fixed exchange ratio or the fixed dollar value ratio, is, in effe ct, the floor and the cap on valuation resulting from price fluctuations in the trading of Bidder's stock, and may be expressed in terms of either share price, or alternatively, the number of shares to be issued in the transaction.
iii. When using a collar to fix the terms of the exchange ratio, the parties' agreement will typically provide for a right to term inate the transaction if the price extends beyond the limits imposed by the collar.
i) The Bidder may, but is not required to, provide additional cash consideration to bring the purchase price up to the floor est ablished in the agreement.
ii) In the event that Bidder is unwilling to provide the additional consideration, the acquisition agreement will generally provi de that Target has the right to terminate the agreement if Target is unwilling to accept the lower price.
1. Attorney Professional Responsibility Rules Under SOX
a. The key principle implemented that applies to lawyers is the "up-the-ladder" rule.
b. Under this rule, if a lawyer for a publicly traded company becomes aware of evidence of a material violation of federal securities laws (or a material violation of state law, including evidence of a material breach of fiduciary duty, the lawyer must disclose the matter to the CLO or to the CLO and CEO.
c. CLO must conduct an investigation into the matter forming the basis for the "evidence of material violation" of the federal securities laws.
d. If the attorney who originally reported does not obtain a satisfactory response, then he or she must go up the chain to the board of directors if necessary.
2. Transaction Types
a. Statutory Merger
a. Background
i. In this transaction, bidder will swallow up Target who will then cease to exist as a separate entity when the transaction is consummated.
a) Bidder is the surviving corporation and the target is the disappearing corporation.
b) The beauty of the merger is that the merger effects by operation of law a transmutation of the stock interest in a constituen t corporation into whatever consideration is specified in the terms of the parties' agreement of merger.
c) At the moment a stock for stock merger becomes effective, the stock in a constituent corporation ceases to exist legally.
d) This conversion occurs by operation of law, without the need for any action on the part of the shareholder and notwithstandin g any objections or reservations that any individual (minority) shareholders may have.
ii. DGCL 251 is the basic merger statute in DE, which has been amended several times in the last half -century in order to further liberalize the procedures for effecting mergers.
iii. Board Approval
1) Delaware 251(a) authorizes the merger of any two domestic corporations.
2) Delaware 252 authorizes a domestic corporation to merge with a foreign corporation, and further authorizes that either the do mestic or the foreign corporation may be designated as the surviving corporation.
3) Under Delaware 251, the board of directors of each constituent corporation that is a Delaware corporation must approve the me rger agreement reflecting the corporate norm that the board manages the business affairs of the corporation. Del 141(a).
4) Delaware 251(b) describes the terms that must be set forth in the parties' merger agreement. The plan of merger must state:
a. Which company is to survive
b. Which company is to disappear,
c. Must identify the nature and amount of the consideration to be exchanged in the merger.
iv. Shareholder Approval
1) Delaware 251(c) requires that the merger agreement must be submitted to the shareholders for their approval in order for the merger to become effective.
2) Delaware 251(c) has relaxed the voting standard to require approval by "a majority of the outstanding shares entitled to vote thereon" there by making the statutory merger a more attractive means of accomplishing an acquisition.
3) Subsequent amendments to 251(c) eliminate the requirement of a shareholder vote in certain situations.
a. Today, the vote of the surviving corporation shareholders may be eliminated if the three conditions of Delaware 251(f) are sa tisfied.
4) Delaware 251 requires approval by the vote of only an absolute majority of the outstanding common stock, although the certifi cate of incorporation of a constituent corporation may require a higher percentage.
a. A provision for such a supermajority vote will generally be included at the insistence of those minority shareholders who, bu t for this type of supermajority requirement, would be vulnerable to the will of the majority, who could otherwise use their votes to force a merger onto the corporation.
a. Since this requirement for a supermajority vote must be contained in the articles of incorporation, this type of protection i s most likely to be bargained for at the same time the shares are purchased from the corporation as part of the minority shareholder's original investment decision.
v. Merger Consideration
1) A broad range of consideration may be used to effect a merger. Delaware 251(b).
a. Virtually any time of consideration is now permissible in a merger.
vi. Successor Liability:
a) The surviving corporation succeeds by operation of law to all the rights and liabilities of both Bidder and Target as the con stituent corporations.
b) The legal significance of this rule of successor liability lies in the transaction cost savings to the parties, which is ofte n quite substantial because the individual assets and liabilities do not have to be separately transferred to Bidder
vii. Abandonment of Merger
1) Delaware's 251(d) also allows the board of directors of any constituent corporation to abandon a merger without the approval of the shareholders--even if the plan of merger has already been approved by the shareholders--so long as the merger agreement expressly reserves that power to the board.
2) If the directors reserve this power, Delaware case law makes clear that the board must exercise this power in a manner that i s consistent with its fiduciary duties.
a. Accordingly, it may be desirable for the merger agreement to specify the circumstances under which the board may decide to ab andon a merger.
3) Delaware 251 was amended to permit a board of directors to amend a merger agreement at any time before it is filed with the S ecretary of State's office, provided that the agreement expressly reserves this power to the board.
4) Although the board may reserve the right to amend the agreement either before or after obtaining shareholder approval of the merger, "any amendment made after adoption of the agreement by the stockholders may not change the consideration to be received in the merger, change any term of the certificate of incorpo ration of the surviving corporation, or change the agreement in such a way as to adversely affect any class or series of stock of any constituent corporation.
b. Short-Form Merger
a) Overview
a) DGCL 253 governs short-form mergers
b) Short-form mergers can be upstream or downstream
a) Upstream: When subsidiary's is merged into the parent
b) Downstream: When parent is merged into the subsidiary
c) The short-form merger procedure operates to allow a parent corporation to absorb a subsidiary without a vote of either the parent or th e subsidiary's shareholders, so long as the parent owns at least 90% of the subsidiary's stock.
a) The Board of the target is likely the same as the board of the Bidder and therefore, approvals of the merger are a foregone c onclusion.
d) Modern corporation statutes allow the parent board to effect this type of merger unilaterally if the parent company's board o f directors duly adopts a resolution approving the transaction.
e) Since the law assumes that the parent board controls both the subsidiary's board of directors by virtue of its share ownershi p, no action is required to be taken by the subsidiary's board.
f) The parent corporation's dealings with the minority shareholder generally will be controlled by fiduciary duty law and theref ore may be subject to the entire fairness test.
c. Triangular Mergers
a) Background
a) If an acquisition is structured as a direct merger, then the shareholders of both constituent corporations must approve the d eal.
i. In the case of a target with a sole shareholder, the outcome of the vote is a foregone conclusion.
ii. However, the buyer would be required to obtain the votes of Nestle's shareholders, a time-consuming and expensive procedure.
b) In a triangular merger, the merger consideration will be provided by Bidder. Pursuant to the terms of the agreement, Target will be merged with a wholly-owned subsidiary of Bidder.
i. In order to consummate this plan of merger, Bidder will incorporate a new, wholly-owned subsidiary (NewCo) that will then merger with Target.
ii. The merger agreement will usually provide that the Target shareholders will receive Bidder shares --not shares of NewCo--in exchange for their Target shares.
1) DGCL 251(b); MBCA 11.02(c)
2) 251(b)(5) is the enabling language that allows triangular mergers.
iii. NewCo would acquire all of Target's assets, leaving Target's business operations to be held in a wholly owned subsidiary of B idder once the transaction is completed.
a) This may be advantageous in those situations where bidder desires to segregate its assets from those of Target.
c) For a forward triangular merger, NewCo will be the surviving corporation, and Target Co. will disappear once the merger is co nsummated.
d) In the case of a reverse triangular merger, NewCo will merge into target, leaving target as the surviving company once the me rger is consummated.
i. Benefits
a) The parties can very often preserve any valuable rights possessed by the acquired corporation without the necessity of transf erring any patents, licenses, leases, or other rights of the acquired corporation and can in many cases avoid the necessity of securing the consent of a third party to such a transfer or the payment of sales or other transfer taxes.
b) Bidder shields its assets from the business debts of Target.
c) By operating Target as a wholly owned subsidiary, and assuming there is no reasons for creditors to pierce the veil to reach the assets of the parent, bidder will be able to protect its asset base from the claims of Target creditors.
e) The triangular merger eliminated the need to obtain approval from bidder's shareholders because the subsidiary, NewCo, and no t bidder itself, was the acquiring corporation.
i. As a constituent corporation, the merger statute would generally require the consent of NewCo's shareholders; however, this a pproval is a foregone conclusion since Bidder was the sole shareholder of NewCo.
f) The use of a wholly-owned subsidiary obviates the need for one of the two shareholder votes --the subsidiary can merely obtain the written consent of its parent, and the shareholders of the parent would not get to vote--unless the number of shares issued by the parent was sufficient to require such vote under stock exchange listing requirement s applicable to the parent.
g) Triangular mergers are authorized under state corporate law by the simple expedient of amending the state's merger statute to expand on the type of consideration that may be used in a merger not only to include stock of the surviving corporation, but also to authorize use of stock of any corporation
i. MBCA 11.02(d)(4); DGCL 251(b)(5)
h) Since the right to appraisal generally follows the right to vote under the provision of most states' corporation statutes, Bi dder shareholders customarily will have no right of appraisal either.
d. Asset Acquisition
a) General Background
a. In cases involving the sale of a company's assets, a threshold determination must be made in each case as to whether the company proposes to sell all or substantially all of its assets.
a. If so, the transaction is a fundamental change and shareholder approval is required
b. If not, the transaction is NOT a fundamental change and shareholder approval is not required. BOD's decision will be subject to the BJR.
b. The substantially all test is a product of Delaware law. (DGCL 271).
a. The related provisions in MBCA (12.02) requires a shareholder vote for a sale of assets that would leave the corporation with out a significant continuing business activity.
b. Thus, MBCA focusses on what is left, not what is sold.
1. MBCA 12.02(a) provides a safe harbor and states, "A corporation will conclusively be deemed to have retained a significant co ntinuing business activity if it retains a business activity that represented, for the consolidated corporation, at least:
i) 25% of total assets at the end of the most recent fiscal year; and
ii) Either, for the most recently completed fiscal year:
a. 25% of income from continuing operations before taxes or
b. 25% of revenues from continuing operations
c. If the sale is challenged by the shareholders and the court later determines that the transaction involved a sale of "substan tially" all of Target's assets but did not receive shareholder approval:
a. Then the court may enjoin the transaction unless and until the requisite shareholder approval is obtained.
d. In determining whether a transaction involves all or substantially all of a company's assets, a strict mathematical standard shall not be applied in each case. Gimbel.
a. Case Name: Gimbel v. The Signal Companies, Inc.
Cite: 316 A.2d 599 (Del. Ch. 1974)
Facts: A stockholder of Signal filed a complaint seeking, among other things, injunctive relief to prevent the consummation o f the pending sale by Signal to Burmah of all of the outstanding capital stock of Signal Oil, a sub of Signal. The sale was for $480M and damages were claimed in excess of $300M. Earnings were 10/70, revenues were 20%ish, no other metrics indicated the business was more significant.
Analysis: To grant injunctive relief, the court asks to questions: (1) has the plaintiff satisfied the court that there is a reasonable possibility of his ultimate success on final hearing and (2) has plaintiff satisfied the court that he will suffer irreparable injury if the Court fails to issue the requested preliminary in junction.
Holding: If the sale is of assets quantitatively vital to the operation of the corporation and is out of the ordinary and substantiall y affects the existence and purpose of the corporation, then it is beyond the power of the board of directors. Here, the sale of the assets consisted of less than 1/2 of total assets and therefore it does meet the quantitative test. Fur ther, the court held that this company has morphed over time into a conglomerate in various industries. Thus, the sale of one subsidiary while co ntinuing to operate others does not constitute the sale of substantially all of the assets. Court holds that the shareholders had the right to vote the board out in the past when these deals were done. The shareholde rs by not voting them out effectively acquired to these acquisitions.
b. Case Name: Katz v. Bregman Cite: 431 A.2d 1274
Facts: Plaintiff filed a complaint seeking a preliminary injunction on the proposed sale of Canadian assets of Plant Industri es to Vulcan packaging. Management has been disposing several unprofitable subsidiaries and intended to sell the Canadian Plant business to raise cash. A formal contract was entered into between Plant and Vulcan on 4/2/81 for the sale of Plant Quebec despite higher bids from another buyer. The business that was sold represented 51% of the assets, 45% of revenues and 52% of profit. The Canadian business was also the income generating business while the residual US businesses were losing money.
Issue: Did this proposed sale involve all or substantially all of the business' assets?
Holding: Yes, the court held that after the sale of there will be a shift of the business away from its profit generating bus iness and the sale of the Canadian business would be more than 51% of the assets and 45% of sales. Thus, the court held that this did include substantially all of the Company's assets and they u sed Gimbel as a benchmark to support why this sale included more and should therefore go to a shareholder vote.
e. Since Target is selling assets, it will be a party to the APA, along with the acquiring corporation (Bidder).
i. Thus, Delaware 271 requires authorization of the transaction by the board of directors of the selling corporation , which most often will occur at a meeting of Target's board, although it is possible for the board to approve the sale without a meeting if all directors consent in writing.
1) The terms of Delaware 271(a) specifically require the Board of Directors to make a judgement that the terms of an asset sale "are expedient and for the best interests of the corporation'".
ii. Delaware 271 specifically requires that the shareholders receive at least 20 days' notice of the meeting to vote on the compa ny's proposed sale of assets.
iii. Delaware 271(a) requires approval by a vote of a majority of the outstanding shares entitled to vote, unless the written cons ent procedures of Delaware 228 are used to dispense with the need for a shareholder meeting.
f. Target holds all of the consideration received from the sale of its assets, in addition to whatever liabilities were not tran sferred to the Bidder as part of the sale of Target's assets.
i. Generally three options after asset acquisition:
1) Target may decide to continue the corporation's existence as a holding company
2) Target may distribute the consideration received from Bidder to its shareholders, usually in the form of an extraordinary div idend, leaving Target to continue in existence as a bare shell of a company
3) Target may distribute the consideration received from Bidder and dissolve the company
ii. With respect to the first two alternatives, Delaware case law generally assumes that the shareholders, by approving the trans action, have implicitly consented to one of these alternatives.
iii. Delaware case law has held that the target proxy statement must adequately inform the shareholders as to matters that are rel evant to the decision of whether to approve the proposed sale of assets including the consequences of the plan of sale and any plan for liquidation of Target Co. following the sale.
iv. Successor Liability
1) Since target co remains intact following the sale of its assets, the general rule is that Target creditors should bring their claims to Target, which will generally be paid out of the proceeds that Target received from Bidder on the sale of all of its assets.
2) The general rule is that Bidder has no direct liability to the creditors of target, unless the bidder (expressly or impliedly ) assumed such an obligation as part of its agreement to purchase target's assets.
1. Asset Purchases are more expensive because you have to separately transfer each asset and liability. More paperwork.
g. Recent amendments MBCA Chapter 12 reflect that the typical sale of assets involves a two -step transaction, unlike the direct merger.
i. However, the dissolution of Target Co. following the sale of all or substantially all of its assets is not the inevitable res ult.
h. MBCA 12.02 extended appraisal rights to any disposition of assets pursuant to 12.02 that required a shareholder vote.
a) However, MBCA 13.02(a)(3) has been revised to eliminate the shareholder's right to an appraisal if under the terms of the cor porate action approved by the shareholders:
i. There is to be distributed to the shareholders in case its net assets, in excess of a reasonable amount reserved to meet clai ms of the type described in 14.07 and 1.07
ii. Within one year after the shareholders' approval of the action and in accordance with their respective interests determined a t the time of distribution; and
iii. The disposition of assets is not an interested (conflict of interest) transaction.
b) This new exception to the availability of appraisal rights in connection with the sale of assets pursuant to MBCA 12.02 is li mited to those situations where liquidation of Target must take place within one year of the shareholder vote and Target's shareholders are to receive cash in accordance with their specific inter ests, so long as the transaction does not present a conflict of interest as defined in MBCA 13.01.
i. No appraisal rights under DE law for parties to an asset acquisition.
e. Stock Acquisition
a) Background
a. Under modern state corporation statutes, Bidder Co has the power to hold and to vote shares of another corporation. MBCA 3.0 2
i. Thus, Bidder can negotiate with target shareholders for the purchase of their shares in Target.
1. Do not need to involve the Target company in the acquisition.
ii. If Bidder acquires a controlling interest in target, Bidder may then exercise voting rights to remove incumbent BOD and repla ce them.
b. Agency Cost Problem: When the owners of a company delegate managerial authority over the company's business affairs to agents , the resulting separation of ownership and managerial control creates divergent incentives.
c. Hostile Takeover: Where target's board refuses to negotiate and reach a deal with Bidder, then Bidder may bypass Target's man agement altogether and take its offer to buy Target shares directly to Target's shareholders.
i. Typically a two-step acquisition:
i) First the hostile bidder makes an unsolicited offer to buy target shares at a (usually rather substantial) premium over the c urrent trading price in the open market.
a) Offer is usually conditioned on the raider's ability to get a sufficient number of shares to obtain voting control of Target.
ii) Once the first step is completed, the raider will generally undertake the second step which involves a back -end merger that eliminates the remaining minority shareholders from target.
a) This second step is often referred to as a squeeze out transaction.
b) Very often, the minority shares will be squeezed out in a second step transaction structured as a cash -out merger.
c) This back-end second-step, cash-out merger is often a triangular merger.
iii) Delaware Section 251(h): Medium Form Merger
1. 251(h) authorizes a new deal structure called the intermediate or medium form merger.
1. This statute streamlines the two-step transaction of the type described in the preceding note.
2. The first step is a cash tender offer for shares of a publicly traded target followed by a back -end, take-out merger that eliminates any shares not acquired in the front-end tender offer.
ii. By purchasing all, or at least a controlling interest in, target stock, this type of acquisition transaction will leave Targe t's business in place, to be operated as a wholly owned (or at least controlled) subsidiary of Bidder.
i) Hence, this method of acquisition is often referred to as a change of control transaction because there has been a change in ownership of all the target's stock.
iii. Successor Liability:
1. Since target remains in place, all of target's asset's remain available to satisfy the claims of target's creditors, unlike t he rule of successor liability that operates in the case of a merger.
2. Creditors of subsidiary cannot go after parent's assets legally unless they pierce the veil.
f. California Law Corporate Formalities
a) Corporate Combinations Under the Revised CA Corporations Code
a. A merger includes:
i. A merger reorganization:
1. A merger pursuant to Chapter 11 other than a short form merger
ii. An exchange reorganization (Bidder uses stock to acquire target's stock) :
1. The acquisition of one corporation
2. In exchange in whole or in part for its equity securities (or equity securities of a corporation which is in control of acquiring corporation)
3. of shares of another corporation,
4. if, immediately after the acquisition,
5. the acquiring corporation has control of such other corporation ;
iii. Sale of Assets Reorganization (Bidder uses equity and unsecured debt to acquire target's assets) :
1. The acquisition by one corporation
2. In exchange in whole or in part for its equity securities (or equity securities of a corporation which is in control of acqui ring corporation)
3. Or for its debt securities which are not adequately secured and which have a maturity date in excess of five years after the consummation,
4. or both,
5. of all or substantially all of the assets of another corporation.
b. Certain sales of assets for cash or for a form of consideration which was thought not to subject the recipient to the risk of long term investment in the acquiring corporation are not treated as reorganizations and are dealt with separately.
c. BOD Authorization
i. Section 1200 requires a reorganization be approved by the BOD of:
1) Each constituent corporation in merger transaction
2) The acquiring corporation in an exchange reorganization
3) The acquiring corporation and the corporation whose property and assets are acquired in a sale of assets reorganization
4) The corporation in control of any constituent or acquiring corporation under (a) -(c) and whose equity securities are issued or transferred in the reorganization (a "parent party")
ii. In effect, section 1200 requires approval of the board of each corporation which is a party to the reorganization. The only board approval not needed is that of the acquired corporation in an exchange reorganization because the individual shareholders must decide whether or not to sell their stock in such a reorgani zation.
d. Shareholders' Authorization
i. Section 1201(a) requires the principal terms of a reorganization must be approved by the outstanding shares of each class of each corporation where the BOD is required by 1200 to approve the reorganization.
ii. A majority vote or a higher proportion if mandated by the articles or a shareholders' agreement, is required by the shares of each class, regardless of any limitations on the voting power of a class.
iii. Preferred shares in the surviving or acquiring corporation or its parent need not assent to the reorganization if the "rights preferences privileges and restrictions granted to or imposed upon" such shares remain unchanged by the reorganization
iv. Neither preferred nor common shareholder approval is needed if the corporation, or its shareholders immediately before the re organization, or both, will own immediately after the reorganization equity securities of the surviving or acquiring corporation or its parent possessing more than 5/6 of the voting power of the surviving entity or its parent.
1) This exception does not apply in two circumstances:
a) If any amendment which would otherwise require shareholder approval is made to the articles of the surviving corporation in c onnection with a merger reorganization.
b) The outstanding shares of a class in a disappearing corporation must give their consent to a merger reorganization even thoug h the 5/6 rule applies if the holders of such class receive shares of the surviving corporation that have different rights than those surrendered.
e. Merger Reorganizations
i. The merger agreement must be approved by both boards.
ii. Dissenters' Appraisal Rights
1) If the approval of outstanding shares of a corporation is required for a merger reorganization under section 1201, each share holder of that corporation may require it to pay, in cash, the FMV of all dissenting shares.
2) A similar right is accorded to each shareholder of a disappearing corporation in a short-form merger.
3) Certain shares, including shares listed on national stock exchanges are not dissenting shares subject to the appraisal proced ures.
a) Thus CA also includes a "market out exception" for those dissenting shares that are publicly traded, but restores the right o f appraisal to these shares if the holders of the shares are required to accept for the shares anything except publicly traded shares and/or cash in lieu of fractional shares.
f. Sale of Assets Transactions
i. Sale of assets transactions are divided into two distinct categories, depending upon the types of consideration issued in the transaction.
1) Sale-of-assets reorganizations:
a) Such a sale will occur if the acquiring corporation issues:
i) any of its equity securities,
ii) any equity securities of a corporation which controls the acquiring corporation
iii) Any debt securities of the acquiring corporation which are not "adequately secured" and which have a maturity date more than five years after completion of the reorganization
iv) Or a combination of equity and debt securities
In exchange for all or substantially all of the property and assets of the selling corporation.
b) If none of these securities is issued as a part of the consideration for transfer, then the provisions related to sale of ass ets apply to the transaction, not the "sale of assets
reorganization" provisions.
c) The BOD may without shareholder approval, mortgage or hypothecate any part of the company's property for the purpose of secur ing performance of any contract or obligation.
d) A corporation may sell or otherwise dispose of all of its assets if its BOD approves the principal terms of the transaction. The principal terms of the transaction must be approved by the holders of a majority of the outstanding shares entitled to vote unless the transaction is in the usual course of busines s.
g. Exchange Reorganizations
i. Defined: The acquisition by one corporation in exchange in whole or in part for its equity securities of shares of another co rporation, if, immediately after the acquisition, the acquiring corporation has control of such other corporation.
ii. Section 160(b) provides that control in section 181 means the ownership directly or indirectly of shares possessing more than 50% of the voting power.
g. De Facto Mergers
a) Background
a. Shareholders may bring an action, claiming that a proposed acquisition has the same substantive result as a merger, even thou gh the acquisition is structured in some other form.
b. Arguing de facto merger is asking for an equitable remedy.
i. Plaintiff invokes the court's equity jurisdiction and asks to enjoin a proposed acquisition unless and until the statutory re quirements for merger transactions are satisfied, including the requirement of shareholder approval and the satisfaction of any available appraisal rights.
c. By invoking this equitable remedy, the complaining shareholder is asking the court to look through the form of the transactio n and to recognize the substance of the transaction as a merger.
d. These cases are known as de facto mergers and transactions that have the same substantive effect ought to have the same legal safeguards.
e. Successor Liability and the De Facto Merger Doctrine
a. By claiming that the transaction between Bidder and Target is in substance a merger, the creditor of Target is seeking to inv oke the rule of successor liability that is part of the law of mergers.
b. If the creditor is successful in showing that the transaction constitutes a de factor merger, then the target creditor genera lly will be able to collect from Bidder as the successor in interest to target.
i. DE Law
a. The Delaware courts have flatly rejected the de facto merger doctrine.
b. Independent Legal Significance Doctrine
i. Action taken under one section of DGCL is legally independent, and its validity is not dependent upon, nor to be tested by, t he requirements of other unrelated sections under which the same final result might be attained by different means.
ii. That is, so long as a transaction is effectuated in compliance with the requirement of one section of DGCL, Delaware courts w ill not invalidated it for failing to comply with the requirements of a different section of the DGCL--even if the substance of the transaction is such that it could have been structured under the other section.
iii. Delaware law places a premium on the form used to structure an acquisition.
1. Form over substance in DE
iv. This doctrine provides companies and counsel certainty when structuring transactions. If a corporate lawyer structures a tra nsaction in a certain way, in a way compliant with one section of the DGCL, they can have comfort that the courts will not invalidate the transaction for its failure to comply with a different se ction.
Case Name: Hariton v. Arco Electronics (rejection of de facto merger theory) Cite: 188 A.2d 123 (Del. 1963)
Facts: Arco and Loral engaged in a reorg where Arco agreed to sell shares to Loral in consideration of the issuance to it of 283K shares of Loral. Arco agrees to distribute Loral shares received to parent in liquidation.
Issue: Was this a de factor merger?
Holding: Court holds that the reorganization which was accomplished through 271 and a mandatory plan of dissolution and distribution was legal. This was so because the sale of assets statutre and the merger statute are independent of each other.
i. CA Law
a. California, in effect, has legislated/codified into place the de facto merger doctrine.
i. CA's statute is predicated on the basis premise that legal safeguards granted by statute to shareholders of a constituent cor poration in the context of a direct merger should be extended to any transaction that has the same effect as a merger.
b. California accepts the fundamental premise of the de factor merger doctrine as reflected in the Applestein opinion, which say s that like transactions should be treated alike. Case Name: Applestein v. United Board & Carton Corporation
Delaware Case, but this holding applies in CA.
Facts: United entered into a written agreement with Interstate and Epstein. There was no mention of the word merger, rather, it was an exchange of interstate stock for united stock. United would own Interstate and Epstein would own 40% of the stock interest. The agreement does not contemplate the continued operation o f interstate, rather United will take over all outstanding shares and dissolve the entity. Proxy statement issued to comply with Rule 312, but because it was only issued per Rule 312, there woul d be no appraisal rights.
Issue: Whether the agreement among United Board and Carlton Corporation, and the transaction set forth in the proxy statement amounted to a merger, entitling dissenting stockholders of United to an appraisal of their stock, and is therefore invalid.
Holding: The court holds that the corporate combination was a de factor merger, and in legal effect, within the protective pu rview of the statutes that provide shareholders the right to dissent and the right to an appraisal. The dissolution was really a short-form merger.
Factors the court looked at to determine this was a de facto merger:
1. Transfer of all shares and assets of Interstate to United
2. United assumes all of Interstate’s liabilities
3. “pooling of interests” of the two corporations
4. Absorption and dissolution of interstate
5. Joinder of officers and directors from both corporations on enlarged board
6. Shareholders of Interstate (Epstein) surrender target shares for newly issued bidder (United) shares
g. Appraisal Rights
i. Introduction to Dissenter's Right of Appraisal
1) General Background:
a) Modern appraisal rights deal with the tension between the desire of the corporate leadership to be able to enter new fields, acquire new enterprises, and rearrange investor rights, and the desire of investors to adhere to the rights and the risks on the basis of which they invested.
b) Through their approval of an amendment to the articles of incorporation, a merger, share exchange or disposition of assets, t he majority may change the nature and share of the enterprise and the rights of all its shareholders.
c) On the other hand, shareholders who object to these changes may withdraw the fair value of their investment in cash through t he exercise of their appraisal rights.
d) There are significant differences in the availability of appraisal rights under DE law as compared to the MBCA.
i) However, once it is determined that appraisal rights are available to minority shareholders, there are several other issue th at then need to be addressed, namely:
a) The procedures that must be followed to perfect the right to an appraisal
b) The valuation issues that must be addressed in the context of a judicially supervised appraisal proceeding; and
c) The exclusivity of the appraisal remedy (i.e. whether modern appraisal statutes provide the only remedy to the objecting shareholder.
2) Purpose of the Shareholders' Appraisal Remedy
a) Appraisal rights were given to shareholders to compensate them for their loss of the power to veto corporate changes.
b) The other oft-cited justification for the appraisal remedy is that it serves a liquidity rationale.
i) Once shareholders lost the right to veto fundamental changes, it was possible for shareholders to find themselves involuntari ly holding an investment in an entity vastly different from the one originally contemplated.
ii) Market out requirement kind of kills the liquidity theory and that is why it was created.
c) The appraisal remedy allows the shareholder a "way out" of an investment involuntarily altered by a fundamental change.
d) The remedy now serves a minority shareholder protection rationale, primarily in the context of cash out merger transactions.
e) The appraisal remedy holds management accountable to the shareholders, especially the minority shareholders because the minor ity shareholders lost the vote, to ensure that they are receiving fair value in any transaction.
3) Scope of Appraisal Rights Under DE Law
a) The availability and scope of the dissenting shareholder's right of appraisal set out in Delaware 262 and DE case law makes c lear that the shareholder's right to an appraisal is "entirely a creature of statute."
b) Delaware 262(b) grants a right of appraisal to the shares of any class or series of stock of a constituent corporation in a m erger to be effected pursuant to Delaware 251.
i) A constituent corporation is generally understood to refer to all of the corporations that are merging, whether they survive or disappear in the transaction.
ii) Accordingly, under DE law, there is no right of appraisal in the case of a sale of assets or an amendment to the company's ce rtificate of incorporation.
4) Delaware's Market Out Exception
a) Delaware 262(b)(1) eliminates the right of appraisal as to any shares that are listed on a national exchange (such as the NYS E) or that are traded on the Nasdaq.
b) Even if not so listed, the right of appraisal will still be eliminated as to those shares that meet certain criteria set fort h in the Delaware statute, which are intended to show that the shares are so widely held as to imply a liquid and substantial trading market.
i) The premise for this exception is that the right to be cashed out is not necessary where there is a liquid and accessible tra ding market for the dissenter's shares.
ii) Rather than compel the company to cash out the dissenting shareholder, the theory underlying this exception is that the objec ting shareholder should simply sell his or her shares in the open market.
c) The second part of Delaware 262(b)(1) eliminates the right of appraisal as to shares of the surviving corporation, but only i n those situations where the merger is effected without a vote of the shareholders pursuant to Delaware 251(f).
5) The "exception to the exception"--Restoring the Right of Appraisal Under Delaware
a) Even in those cases where the market out exception operates to eliminate the dissenting shareholders' right of appraisal, the ir right to an appraisal may be restored if the tests of Delaware 262(b)
(2) are satisfied.
b) Whether appraisal rights are to be restored under Delaware 262(b)(2) depends largely on the type of consideration that the di ssenting shareholders are required to accept under the terms of the merger agreement.
c) The Delaware statute provides that where the market out exception is triggered and the dissenting shares are required to take any consideration other than stock (such as bonds, debentures, cash,  or property), then an "exception to the market out exception" of Delaware 262(b)(1) is triggered, which operates to restore t he dissenter's right to an appraisal.
d) Delaware 262(b)(2)(a) and (b) further specify that the stock of the dissenting shareholder is to receive must consist of eith er shares of the surviving corporation or stock of some other corporation whose shares are publicly traded.
6) Appraisal Rights under the MBCA
a) Judicial appraisal rights should be provided by statute only when two conditions co-exist.
i) First, the proposed corporate action as approved by the majority will result in a fundamental change in the shares affected b y the action.
ii) Second, uncertainty concerning the fair value of the affected shares may cause reasonable persons to differ about the fairnes s of the terms of the corporate action.
b) Appraisal rights in connection with mergers and share exchanges under chapter 11, and dispositions of assets requiring shareh older approval under chapter 12, are provided when these two
conditions co-exist.
c) MBCA 13.02 grans appraisal rights more broadly than Delaware law since appraisal rights under the MBCA are not limited to mer ger transactions only.
i) With respect to merger transactions, appraisal rights are available in the case of those mergers that require shareholder app roval, although appraisal rights are denied as to any shares of the surviving corporation that remain outstanding after the merger is completed.
d) In addition, appraisal rights are granted under the MBCA in the case of
i) certain share exchanges effected pursuant to MBCA 11.03
ii) Certain sales of assets effected pursuant to MBCA 12.02
iii) Certain amendments to the company's articles of incorporation.
e) Like Delaware, MBCA includes a market out exception, which eliminates the right of appraisal in certain cases where the disse nter's shares are publicly traded.
f) Under MBCA 13.02(b) however, the appraisal right is restored in those situations where the dissenting shareholder is required to accept any consideration other than cash or some other publicly traded securities.
ii. Perfecting the Statutory Right of Appraisal
1) Any failure to comply with the procedural requirements of the relevant appraisal statute will usually deprive the dissenting shareholders of their appraisal remedy.
2) The procedures set forth in DE 262 require dissenting shareholders to take the following steps in order to perfect their righ t to an appraisal.
a) Before the shareholders vote on the proposed merger, the objecting shareholders must notify the company of their intent to demand an appraisal.
i) This requirement essentially places the company on notice of the number of shareholders' complaints as to the terms of the pr oposed merger and the extent to which the company's cash resources may be called upon to fulfill this demand.
b) At the time of the shareholder meeting, dissenting shareholders must either abstain or vote against the proposed merger.
c) Within a relatively short period of time following shareholder approval of the proposed merger, dissenting shareholders must notify the company in writing of their intent to demand payment  in cash for their shares.
d) As a final matter, dissenting shareholders must continue to hold their shares through the effective date of the merger.
e) You don't exercise the right of appraisal until you lose the vote.
i) Dissenting shareholders must initiate the appraisal proceedings
ii) It's disclosed in the proxy all the steps that need to be done.
iii. Judicial Determination of Fair Value in an Appraisal Proceeding
1) When there is no conflict, a Board's decision to sell at a certain value will be subject to the BJR.
a) Smith v. Van Gorkem (informed process)
2) However, when there is a conflict of interest, the "entire fairness" test applies.
a) This is often the case with squeeze out mergers. Controlling shareholder is getting a benefit to the exclusion of the minorit y.
b) Weinberger says that you can squeeze someone out, but it has to be fair.
c) If there is a conflict of interest, the conflict can be cleansed if there was a vote that was the result of an independent negotiating committee of the subsidiary's BOD.
i) An independent negotiating committee should consist of truly independent outside directors who would then bargain at arm's le ngth with the controlling shareholder/the parent company.
ii) If an independent negotiating committee exists, you are still under the entire fairness test, however, it would cut in favor of fair dealing.
iii) If this committee exists, the burden then shifts to the dissenting shareholders to show the existence of unfair dealing.
iv) DGCL 144
d) Transaction can also be cleansed if a majority of the minority approve the transaction. DGCL 144
3) Weinberger holds the following:
a) It is first the burden of the plaintiff attacking the merger to demonstrate some basis for invoking the fairness obligation.
i) The plaintiff in a suit challenging a cash-out merger must allege specific acts of fraud, misrepresentation, or other items of misconduct to demonstrate the unfairness of the merger terms to the minority.
ii) If corporate action has been approved by an informed vote of the majority of the minority shareholders , we conclude that the burden entirely shifts to the plaintiff to show that the transaction was unfair to the minority.
b) If the plaintiff can show some basis that the transaction was unfair, the burden shifts to the defendant (the party relying o n the vote) to show that they completely disclosed all material relevant facts to the transaction.
i) The majority shareholder has to show by a preponderance of the evidence that the transaction was fair.
4) Weinberg holds that "entire fairness" is a two pronged test:
a) Fair Dealing:
i) This question asked when the transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the directors and stockholders were obtained.
b) Fair Price
i) This question asks about the economic and financial considerations of the proposed transaction, including all relevant factor s: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's stock.
ii) Fairness Opinions
a) The BOD cannot abdicate its responsibility for determining the fair price for the target to the company's bankers.
b) This is a data point though that can support the fairness of the price.
5) Case Name: Weinberg v. UOP, Inc.
Cite: 457 A.2d 701 (Del. 1983)
Facts: Plaintiff challenged the elimination of UOP's minority shareholders by a cash-out merger between UOP and its majority owner, The Signal Companies. There was a tender offer that was executed by Signal in which they acquired 50.5% of UOP. After the merger, Signal controlled 6/13 seats on the board. One of the BOD members retired, then another Signal loyalist was nominated to the board so Signal had control. Signal management requested that UOP management perform a feasibility study concerning a merger where Signal would acquire the remaining 49.5% of UPO shares. The study concluded that a fair price would be anywhere up to $24/share. Ultimately, Signal acquired UOP for $21/sh are, but did not disclose the presence of a feasibility study that indicated
$24 would be fair too.
Issue: Did Signal breach its fiduciary duty to the UOP shareholders
· Entire fairness is two prongs
· Fair dealing
Lack of Fair Dealing in Weinberger:
· Senior executives in one company and they were also directors of the subsidiary, signal initiated the transaction and it took 4 days to reach an agreement. Shareholder vote was a few months later.
· In the merger agreement, there was a MOM clause. This stated that a majority of the minority interest must approve the trans action.
· Majority shareholder will benefit. The MOM was intended to invoke the cleaning procedures which say that the transaction can be done, and if majority of minority shares approve, then the transaction looks pretty fair.
· Court holds that the conflict isn't cleaned because the minority approved based on materially incomplete information.
◊ Information about FV derived in the feasibility study was not turned over to the minority shareholders.
· How to cleanse: appoint an independent negotiating committee to create the appearance of an arm's length transaction.
◊ If an independent negotiating committee exists, you are still under the entire fairness test, it would cut in favor of fair d ealing.
◊ If this committee exists, the burden then shifts to the dissenting shareholders to show the existence of unfair dealing.
· Fair Price
◊ Because of the findings in the feasibility report, the court said Signal failed on this prong as well
iv. What is Fair Value?
1) In Cavalier Oil, the DE Supreme Court rejected the use of a minority discount, focusing instead on valuing the corporation itself and then a warding the dissenter his/her/its proportion of the corporation's value as a going concern by dividing the value of the business by the number of outstanding shares.
2) The primary purpose of the appraisal remedy is to protect minority shareholders from wrongful conduct. If this purposes is t o be fulfilled, the dissenting shareholder must receive a pro rata share of the value of the corporation.
3) Appraisal statutes commonly mandate that the focus of the appraisal proceeding is to determine the fair value of the dissente rs' shares as of the date on which the merger closes "exclusive of any element of value arising from the accomplishment or expectation of the merger...together with the fair rate of interest.
Case Name: Cavalier Oil Corp. v. Harnett Cite: 564 A.2d 1137 (Del. 1989)
Facts: This was a short form merger. The minority shareholders are upset with the price paid for the short form merger.  Cav alier appeals an order by the DE court determining the FV of 1250 shares  of EMSI stock. Harnett rejected Cavalier's offer of $93,950 for his EMSI shares, electing to assert appraisal rights. Court held that the value of Harnett's EMSI stock was $347,000.
Issue: What was the fair value of the EMSI shares and was the application of a minority discount in valuing the shares approp riate?
Holding: The objective of a section 262 appraisal is "to value the corporation itself, as distinguished from a specific fract ion of its shares as they may exist in the hands of a particular shareholder. Thus, the dissenting shareholder's proportionate interest is determined only after the company is valued in its entirety.
To fail to accord a minority shareholder the full proportionate value of his shares imposes a penalty for a lack of control, and unfairly enriches the majority shareholders who may reap a windfall from the appraisal process by cashing out a dissenting shareholder.
4) Can deal price be used as evidence of fair value?
a) Dell holds that there is no presumption that deal price is fair value.
◊ However, if you have facts that show independent directors fulfill fiduciary duty obligations by running a well -designed sales process, this is a compelling consideration, but doesn’t rise to the level of a presumption.
- If there is a well-designed sales process, many buyers would have looked at the transaction to determine whether the price is fair or not.
i) Court finds that deal price is probative because:
a) Efficient market hypothesis.
i) Widely traded, deep liquidity, lot of analysts
b) Two independent free standing entities approved a transaction. They were subject to fiduciary duties and they agreed that th e deal price was fair.
Case Name: Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd. Cite: 177 A.3d 1 (Del. 2017)
Facts: Michael Dell wants to do an MBO, he partners with Silver Lake. Shareholders in Dell executed appraisal rights. Trial court did not consider the stock price of Dell in the computation of  FV because it determined that there was an inefficient market and deal prices in MBOs are unreliable. Thus, the trial court relied exclusively on the DCF valuation. Dell appealed this decision.
Issue: Should the stock price of Dell be considered in the computation of fair value of shares?
Holding: Yes, it should be given weight. The court held that the stock price has heavy, if not overriding value in the deter mination of fair value. Further, they held that prices in MBO transaction, while may exist elsewhere, weren't existing in this deal because the other bidders were able to perform DD.
v. DE and CA provides more protections than MBCA
1) Appraisal rights restored if shareholders are being asked to receive cash as consideration.
3. Successor Liability
a. Issue: Does the deal structure type trigger the non-assignability clauses
i. In determining whether the bidder can get the contracts, deal structure matters.
b. Mergers
· Introductory Note:
· In effect, once the articles of merger are filed with the secretary of state's office, Bidder succeeds by operation of law to all of the rights and all of the liabilities of Target.
· No individual transfer of ownership is required.
· From the perspective of a creditor of Target, the economic existence of Target continues as part of the surviving corporation , even though Target as a legal entity disappears by operation of law once the merger takes effect.
· Under this rule of successor liability, all of the assets of the surviving company are available to satisfy creditors of both constituent corporations in a direct merger regardless of whether the third party's claims arises under contract or tort.
· By contrast, an acquisition structured as a stock purchase leaves the entity, Target, in place.
· Consequently, all of target's assets also remain in place to satisfy the claims of Target's creditors, which also remain in p lace.
· Even though ownership of all of target stock has been transferred to Bidder, the assets of Bidder are insulated from liabilit y on the claims of Target's creditors.
· As such, the Company's owners (the shareholders) are typically shielded from any personal liability on the business debts inc urred by the corporation, in the absence of some factual basis that persuades a court to piece the veil.
· Since the corporate entity remains intact after the stock purchase is completed, the assets of Target remain available to sat isfy the claims of Target's creditors.
◊ On the other hand, whether the assets of Bidder will become subject to the claims of Target's creditors will depend in large  part on whether Bidder operates its subsidiary in such a way as  to create the basis for liability on a "piercing the corporate veil" cause of action.
· Commercial Leases
· If target has entered into a long-term commercial lease with a landlord, the majority view is that leases are freely assignable (transferable) unless the lease expressly includes a clause prohibiting assignments (transfers).
· This default rule is grounded in strong public policy prevalent throughout the law of real property favoring the alienability of interests in real property.
· The modern view, however, allows restraints on alienation so long as the terms of the restriction satisfy a standard of reaso nableness.
· In cases where the lease includes a nonassignment clause, the tenant generally will not be able to assign the lease without f irst obtaining the consent of a third-party, usually the landlord.
· If tenant, Target, later proposes to enter into a business combination structured as either a merger or a stock purchase, the question arises whether the acquisition qualifies as the type of transfer
that triggers the nonassignment clause contained in the Target's lease with the landlord.
· Intellectual Property Licensing Agreements
· Whereas the transfer of rights under commercial leases is usually governed by state law, the analysis of the transfer of righ ts to intellectual property is further complicated by federal law that protects certain IP rights, particularly patents and copyrights.
· Tort Liability
· In the case of tort claims, the same rule of successor liability applies regardless of whether the acquisition is structured as a merger or a stock purchase.
· Consequently, the assets of target will generally be available to satisfy prior tort claims.
· An area of primary concern in negotiating the terms of the acquisition of Target will usually center on long -tail claimants; that is, those claims that may not arise until long after the acquisition is completed.
· Among the most prominent long-tail claims are products liability and environmental claims.
· In the case of these types of long-tail claims, Bidder's primary concern is that, as successor-in-interest to Target, it will unwittingly absorb liabilities that are not reflected in the purchase price that Bidder paid to acquire Target.
· To protect against these claims, Bidder can seek reps and warranties in the acquisition agreement, or obtain indemnities from the target. Or, Bidder can structure as an asset purchase.
Case Name: Branmar Theatere Co. v. Branmar, Inc.
Cite: 264 A.2d 526 (Del. Ch. 1970)
Facts: Plaintiff was a Delaware corp and entered into a lease at a shopping center to run a movie theater. The lease stated that the "lessee shall not sublet, assign, transfer, or in any manner dispose of the said premises or any part thereof, for all or any part of the term hereby granted, without the prior written consent of the Lessor. After the lease was executed Rappaports, who owned plaintiff, were approached by a party with an offer to manage the theatre. Offer wasn't accepted, but Rappaports agreed to sell the lease to Schwatzes. An assignment was executed. Defendant rejected the assignment. Schwatzes then purchased the stock of Plaintiff.
Issue: Did the lease transfer to the new buyer in the sale to the Schwartzes?
Holding: No, the court held that the lessor leased the property to a corporation, and it should have been foreseeable that the stock may be transferred to other stockholders. There was no forfeiture clause upon a change in control and that could have been bargained for. Thus, the court held that the stock purchase, where the target was left in place was not a transfer as that term is used in Paragraph 12 of the lease.
Notes:
· Defendant tried to reject an assignment of the lease. Plaintiff goes ahead and sells stock to the party that it wanted to tr ansfer the lease to.
· Defendant says the stock purchase was in fact an assignment of the lease.
· Court says no because the defendant was on notice when they leased to the corporation and they didn't include language in the re that limited transfer upon a change in control.
Case Name: PPG Industries Inc v. Guardian Corporation
Cite: 597 F.2d 1090 (6th Cir. 1979)
Facts: PPG and Permaglass were engaged in fabrication of glass. PPG and Permaglass entered into an agreement where (1) PPG obtained a license from Permaglass for certain IP and (2) Permaglass obtained a license to use PPG patents. Agreement was assignable by PPG to successor. Permaglass could not assign the lease except without PPG's written consent, and if there is a change in control, the license to permaglass would forfeit.
Permaglass was merged into Guardian pursuant.
Issue: Whether the surviving or resultant corporation in a statutory merger acquires patent license rights of the constituent corporation.
Holding: Since the grant of licenses to PPG were for the benefit of Permaglass, it should have bargained for privileges in the event of a merger. Thus, the licenses by PPG to Permaglass fail. Further, PPG argues that it was the exclusive licensee of patents from Permaglass to PPG and those rights were non transferrable.  The licenses are not transferrable to Guardian because a merger is a transfer and  therefore, the terms of the agreement prohibit this act.
Notes:
· If the lease does include a non-assignment clause, question is whether the clause prevents transfers by operation of law.
· If this was a reverse merger, there would be no transfer which would trigger section 9.
· If this was a stock purchase, there would be no transfer, but there would be a change in the majority owner of the stock and section 11 would get triggered.
· The different methods for structuring an acquisition do influence the choice of structure to be used for a particular deal.
c. Stock Purchase
· Introductory Note:
· The key characteristic of an asset purchase is that Target remains in place, even though it has sold all (or substantially al l) of its assets to bidder.
· Liabilities are also transferred to bidder as well.
· This obligation is usually accomplished, as a matter of contract law, by including Bidder's express written assumption of cer tain designated liabilities of Target as part of the asset purchase agreement entered into by Bidder and Target.
· Once the parties close on this asset acquisition, Target remains intact and is generally left holding all of the liabilities that were not expressly assumed by the Bidder, along with the consideration paid by Bidder to acquire all or substantially all of Target's assets.
· Target will often dissolve following the sale of all of its assets and distribute out the remaining proceeds in liquidation t o Target shareholders after satisfying the claims of Target's credtiros.
· Dissolution is another type of fundamental change that requires shareholder approval.
· Bidder may insist, as a condition to its obligation to close on the APA, that Target shareholders vote to dissolve Target and distribute the acquisition consideration to Target shareholders.
· Upon closing an APA, target typically must prepare deeds or bills of sale for each of Target's assets (real and personal).
· In most cases involving an asset purchase, this method of transferring ownership of Target's business results in substantial transaction costs incurred in connection with preparing the necessary documentation and the cost and delay associated with making any necessary filings with appropriate state and local authoritie s.
· Dissolution of Target
· In most states, voluntary dissolution involves the following steps:
1. Gather all of the Company's assets
2. Convert the company's assets to cash
3. Use the cash to pay off the company's creditors (in order of priority)
4. Distribute remaining cash (or other non-cash assets) to the company's shareholders (giving priority to those shares carrying a liquidation preference)
· Dissolution of Target primarily involves notifying Target Co.'s creditors that Target is winding up its business affairs and providing them with the opportunity to submit their claims to be paid before anything is distributed to Target shareholders in a final, liquidating distribution.
· Most states have detailed procedures for Target to use to notify its creditors that Target is winding up its business affairs in a voluntary dissolution of the company.
· The purpose of these detailed procedural requirements is to protect the legitimate interests of the Company's business credit ors.
· Failure to follow these statutory requirements may result in personal liability to the company's directors and/or shareholder s.
· The concern is that target insiders may be tempted to take advantage of the company's creditor's by distributing proceeds fro m the sale of all its assets to Target shareholders rather than first applying the acquisition consideration to satisfy the claims of Target creditors.
· As for contract creditors, these fixed and therefore knowable claims against Target will generally be satisfied in a dissolut ion proceeding out of the consideration that Bidder paid to acquire all of the Target's assets if the statutory procedures for an orderly liquidation are carefully followed.
· More problematic are the claims of involuntary creditors, particularly those tort claims that do not arise until sometime aft er the dissolution of the target, often referred to as contingent claims.
· Target must notify all known claimants in writing of the pending dissolution proceeding. These claimants then have 120 days to present their claims.
· If a claim is rejected, the statute provides that the claimant must sue on its claim within 90 days of the rejection.
· Claims can be satisfied against target itself, which remains in place, or alternatively, Target's contract creditors will hav e an opportunity to present their claim for payment as part of the orderly liquidation of target, and these claims will be paid ahead of any distributions to Target's shareholders.
· Contract Creditor Case in an Asset Purchase
Case Name: American Paper Recycling Corp v. IHC Corp. Cite: 707 F. Supp. 2d 114 (D. Mass. 2010)
Facts: APR had a contract with Ivy to recycle its paper. Cinram sold all of Ivy's assets to MPS in a cash and stock deal. The terms of the APA stated that the waste paper sales contract was explicitly excluded from the APA. MPS told APR to stop the pickups. APR sued for breach of contract seeking to compel performance under the contract.
Issue: Did MPS breach the contract with Ivy.
Holding: The purchaser of assets does not assume the debts and liabilities of the transferor unless one of four exceptions applies:
1. The purchasing corporation expressly or impliedly agrees to assume the selling corporation's liabilities
2. The transaction is a merger of the two entities
3. The purchaser is a mere continuation of the seller corporation
4. The transaction is a fraudulent attempt to evade the seller's liabilities
Thus, to hold MPS liable on a breach of contract theory, APR must show that the asset purchase was a de facto merger. The court held that was not the case. There was no continuation of the entity as the whole management team turned over. There was no continuity of the shareholders as Ivy shareholders only owned 3.2 percent of MPS stock and the shares were nonvoting. The selling entity did not dissolve, another factor that weighs against the de facto merger.
· Tort Creditor Case in an Asset Purchase Case Name: Ruiz v. Blentech Corporation Cite: 89 F.3d 320 (7th Cir. 1996)
Facts: Ruiz was a citizen of Illinois and was injured by a product manufactured in CA by a CA corporation. The manufacturer has been dissolved but another manufacturer purchased the assets of the business and continued it. Ruiz seeks to make the successor corporation answer for his tort claims against the manufacturer.
Issue: Whether Blentech had succeeded to Custom Stainless' liabilities by virtue of its purchase of Custom Stainless' assets and its business.
Holding: General rule is that in an asset purchase, the acquiror does not succeed to the seller's liabilities arising from tort claims or from any other kind of claims. However, there are four exceptions:
1. When buyer expressly agrees to assume them
2. The asset sale amounts to a de facto merger
3. The purchaser is a mere continuation of the seller
4. The sale if for the fraudulent purpose of escaping liability for the seller's obligation.
CA has a fifth exception that provides that a corporation that purchases a manufacturing business and continues to produce the seller's line of products assumes strict liability in tort for defects in units of the same product line previously manufactured and distributed by the seller.
Products line exception applies where:
1. Plaintiff lacks adequate remedy against the seller/manufacturer
2. The purchaser knows about product risks associated with the line of products that it continues
3. The seller transfers good will associated with the product line.
The court held that while CA law governed the successor liability question, which is a question of corporate law, CA courts have clearly established that the exception is a matter of products liability law, not corporate law. Thus, the court found that IL law applies and the claim does not carryover to the new owner. Thus, court found in favor of Blentech.
4. Federal Securities Laws
· Introduction:
i. Whenever Bidder Co proposes to use its own stock (or securities) as the acquisition consideration, Bidder, as the issuer, must comply with the registration requirements of the '33 Act or find an exemption.
1. This obligation to register the transaction or establish an exemption is imposed on all issuers, regardless of whether the company is privately held or publicly traded.
ii. On the other hand, whenever Bidder or Target is publicly traded and must obtain shareholder approval for a proposed transaction, then the company must comply with the federal proxy rules.
iii. Layers must be aware of the implications of Rule 10b-5 in the context of either a negotiated or a hostile transaction.
1. 10b-5 violations come up in two contexts when planning an acquisition:
1. The issue of what triggers the company's duty to disclose ongoing negotiations for a merger or some other type of business co mbination.
2. Potential for insider trading in anticipation of a business combination, such as the potential merger of two companies.
iv. Materiality will govern the disclosure requirements and Basic v. Levinson is the test to use
· Basic v. Levinson Holding: A fact is material if there is a substantial likelihood that a reasonable investor (1) would consi der the fact important in deciding whether to buy or sell the security or (2) would have viewed the total mix of information made available to be significantly altered by disclosure of the fact.
· Relevant to determine disclosure in the SEC filings.
· When would reasonable investors consider contingent/speculative events such as merger negotiations significant?
· Materiality hinges on a balancing of both the indicated probability that the event will occur and the anticipated magnitude o f the event in light of the totality of the company activity.
· DirecTV Example:
· Shareholders need to evaluate whether they're getting FV. That information comes from DTV Board in the proxy statement
· Shareholders also need to know whether they want to make an investment decision in ATT. This information comes in the regist ration sttement
· What's the plan?
· Not a relevant concern when you are doing an all cash offer
· S/4 is an integrated disclosure document (buyer and seller both pull it together)
· Securities Act of 1933: Issuance of Shares (or Other Securities) to Complete the Acquisition
· Any time a corporation, regardless of whether it is a large, publicly traded or small privately held company, proposes to use an instrumentality of interstate commerce in order to issue its stock, the corporation must register the offering or find an exemption for the transaction.
Registered Transactions
1. The 1933 Act is transaction oriented, that is, the 1933 Act registers transactions, not securities.
2. Since only the transaction in which the issuer sells the security to the investor is registered, this means that any subseque nt resale of the security is a separate transaction.
1. As such, either the resale must be registered or an exemption must be available to the selling shareholder.
2. In those cases where the investor seeks to dispose of a security purchased from the issuer in a registered transaction, the p rovision most often relied on by the seller to exempt this resale is the Section 4(a)(1) exemption.
i) Most of the trading activity in the U.S. public markets is exempt under Section 4(a)(1) as transactions "not involving an iss uer, underwriter, or dealer"
ii) Consequently, those resales by persons who fall under the statutory definition of an underwriter or a dealer are not entitled to the Section 4(a)(1) exemption.
3. If the distribution transaction is registered, the issuer must file a registration statement.
4. Once the SEC review process is complete and the SEC declares the registration statement effective, Bidder may issue its secur ities in order to complete its acquisition of Target.
5. Before the SEC will declare the registration effective, however, target shareholders must have received the prospectus.
6. The fundamental premise underlying the issuer's registration obligations under Section 5 is that prospective investors must b e provided with adequate information about the issuer and the terms of the proposed offering. Disclose all material facts
1. By doing so, the prospective investor can make an informed decision as to whether to purchase the issuer's securities.
2. Issuer needs to disclose all material facts.
Exempt Transactions
· The exemptions are set forth in Section 3 and 4 of the 1933 Act. The most important exemptions are:
· The statutory private placement authorized by Section 4(a)(2) of the '33 Act
· The limited offering exemption made available by the rules of Regulation D, originally promulgated by the SEC in 1982 and fur ther refined by subsequent SEC rulemaking.
· Private Placements
· Under the terms of the Section 4(a)(2) private placement exemption, the issuer must show that the proposed transaction does n ot involve a public offering of its securities, that is, the issuer must show that it is a nonpublic offering.
· The Supreme Court defined a nonpublic offering for purposes of Section 4(a)(2) as a transaction where the proposed offer and sale of the issuer's securities was limited to those who could "fend for themselves" and thus did not need the protections provided by the '33 Act.
· Thus, the issuer would need to established that all offerees and purchasers had "access to the same kind of information that the '33 Act would make available in the form of a registration statement"
· The SEC provided a safe harbor regarding what qualifies as a private placement for purposes of Section 4(a)(2) of the '33 Act .
· Regulation D
· Today, the SEC's safe harbor standard for section 4(a)(2) is set forth as Rule 506 of Regulation D.
· Consistent with Supreme Court precedent, there is no dollar limit on the private offering exemption available under Rule 506, so long as the offering is made only to "accredited purchasers" and there are no more than 35 "nonaccredited purchasers" who must also satisfy a Regulation D standard of financial sophisticatio n.
· To meet the "financial sophistication" test, the issuer must demonstrate the financial sophistication of those investors who do not qualify as accredited purchasers.
· Thus is a substantial burden to impose on the issuer because the SEC has interpreted the scope of the Regulation D exemption to mean that a single purchaser who fails to satisfy the financial sophistication standard may destroy the basis of the exemption as to the entire offering.
· If the issuer loses the exemption, it will face liability under Section 12(a)(1) of the '33 Act, which in effect allows all p urchasers in the failed offering to rescind the transaction and recover from the issuer the purchase price they paid to acquire shares of the issuer's stock.
· Rule 504
· Rule 504 is known as the limited offering exemption.
· Rule 504 was promulgated by the SEC pursuant to Section 3(b)(1) of the '33 Act, which delegates rulemaking authority to the S EC to exempt offerings up to $5M.
· Rule 504 permits offerings up to $5M in any 12-month period, with no limitations on the number of purchasers or their qualifications.
· Where Bidder proposes to issue more than $5M of its securities to acquire target, the Rule 504 small offering exemption will not be available, and generally the issuer will be forced to rely on the private placement exemption to eliminate the need to file a registration statement for the transaction
· There is no dollar limit on either the statutory private placement under Section 4(a)(2) or the safe harbor exemption under R ule 506(b), although the offering is limited to 35 non-accredited investors who meet the sophistication standard of Rule 506(b).
· Use of General Advertising or General Solicitation
· Offerings conducted pursuant to a Regulation D exemption must be done on a nonpublic basis.
· The SEC has consistently prohibited the use of any general advertising or general solicitation ever since its adoption.
· The SEC adopted new Rule 506(c), which permits the use of general solicitation in connection with private placements, so long as the issuer takes reasonable steps to verify that all purchasers qualify as "accredited investors" under the SEC's definition of this term.
· Restricted Securities and Rule 144
· Shares that are issued by Bidder under any of the Regulation D exemptions, as well as securities that are sold in reliance on the Section 4(a)(2) private placement exemption, are treated as restricted securities.
· This means that there are significant restrictions on the resale of these shares, even if Bidder's stock is listed for tradin g on the NYSE or is otherwise publicly traded.
· Today, resales of restricted stock are largely governed by SEC's Rule 144.
· Effective February 2008, the SEC amended Rule 144 to substantially shorten the holding period imposed by the Rule.
· The amendments to Rule 144 reduced the holding period from one year to six months for resale of restricted securities of repo rting companies.
· Thus, under the amended rules, if the issuer is a reporting company that is current in its filing obligations under the '34 A ct, then non-affiliates may sell their restricted securities without any further limitations after satisfying the required six month holding period.
· Broadly speaking, a non-affiliate is a person who is not in "control" of the issuer of the securities, which, for our purposes, refers to the Bidder who uses its shares as the acquisition consideration.
· After one year, the requirement that the issuer meet the "current public information" requirement is eliminated.
· Registration Rights
· Another common way for Target shareholders to address the financial risk inherent in holding restricted stock of Bidder is to bargain for resale registration rights as part of the acquisition agreement.
· If Bidder is subject to a resale registration obligation, then after closing, Bidder must register the shares that were issue d to Target shareholders.
· On registration, these shares of Bidder's stock will be freely tradable and thereby provide liquidity for the Target's shareh olders' investment in Bidder.
· Resales by Control Persons and Rule 145
· Securities of Bidder that are held by affiliates of the acquired company are now freely tradable, provided that these holders are not affiliates of Bidder.
· As for those transactions that are effected pursuant to an exemption from registration, any securities issued in these transa ctions will result in the issuance of restricted securities and therefore may be resold by an affiliate only pursuant to an effective registration statement or an available exemption, which most often will be Rule 144.
· Scope of Federal Proxy Rules
i. In the case of acquisitions involving reporting companies under the Securities Exchange Act of 1934, the federal proxy rules will apply.
1) Reporting companies fall into one of two categories:
a) Companies whose shares are listed for trading on a national exchange (which includes the NYSE)
b) Companies that meet both of the following criteria--they have a class of equity securities held by 2K or more persons (or more than 500 shareholders who are not accredited inves tors) and they have assets totaling greater than $10M.
2) The goal of the SEC proxy rules is to provide the shareholders of a publicly traded company with the information they need to make an informed decision on whether to approve the terms of an acquisition negotiated by company managers.
· If a shareholder approval is required for a particular acquisition and the company has a class of securities registered under Section 12 of the 1934 Act, then any solicitation of shareholder votes will trigger the provisions of Section 14 of the '34 Act and the SEC rules promulgated thereunder.
· SEC's Proxy Rules:
· Section 14(a) of the '34 Act prohibits solicitation of proxies from shareholders of reporting companies unless made in compli ance with the federal proxy rules.
· The process of soliciting proxies is governed by Regulation 14A.
· Subject to certain limited exceptions, no solicitation of shareholder votes may be made unless the shareholder being solicite d is provided with a written proxy statement that contains the items of information required by Schedule 14A.
· Say-on-Pay Votes and Golden Parachute Arrangements
· Section 951 of the Dodd-Frank Act is popularly referred to as the "say-on-pay requirement"
· Say on pay refers to the process by which shareholders of publicly traded companies are asked to give a nonbinding advisory v ote on compensation arrangements for the companies' senior executive officers.
· The CD&A disclosure must address whether and how the company has responded to the most recent say on pay vote and, to the ext ent material in determining compensation policies and decisions, include disclosure concerning the results of previous say on pay votes.
· Say on pay and frequency votes apply to annual meetings of shareholders at which directors will be elected or special meeting s in lieu thereof taking place on or after January 21, 2011
· Golden Parachutes
· Golden parachutes are broadly defined to include all agreements and understandings between the target or the acquirer and eac h named executive officer of the target or the acquirer that relate to an M&A transaction.
· The disclosure requirements apply to solicitation materials for all types of M&A transactions involving a company subject to the SEC's proxy rules.
· For an M&A transaction requiring shareholder approval under the SEC's proxy rules, the soliciting company must also include a n advisory shareholder vote regarding golden parachute arrangements, known as say on golden parachute vote
· The theory behind say on pay is that giving shareholders a periodic referendum on executive compensation will decrease the li kelihood that overly generous executive compensation will be paid to senior executives.
· Although the vote is non-binding, it might nonetheless powerfully influence the behavior of compensation committees of publicly traded companies who m ay wish to avoid the public opprobrium associated with a negative vote.
· Fairness Opinions
· Although there is no requirement under the federal proxy rules that a company obtain a fairness opinion, it has become customary for boards of directors to obtain opinions from their investment bankers as
to the fairness of the price offered in an M&A transaction.
· FINRA Rule 5150 establishes:
· Certain required disclosures in fairness opinions issued by its members that are disclosed to public shareholders
· Certain required procedures in connection with its member firms' fairness opinions practice.
· The SEC stated that it believes that a descriptive disclosure that alerts shareholders to the existence of a contingent compensation arrangement is sufficient to serve the basic purpose of the highlighting for investors that the member firm stands to benefit financially from the successful completion of the transaction, and is therefore, that a conflict of interest may exist.
· Delaware law is clear that directors of a DE corporation owe to their stockholders a duty of disclosure derived from their ordinary fiduciary duties of care and loyalty.
- The DE courts have decided numerous cases involving claims that disclosure as to some element of a fairness opinion is defect ive.
· Rule 14a-9 - Liability for False Proxy Disclosures
· Liability for false and/or misleading disclosures in the proxy statement is imposed by terms of Rule 14a-9, which bears a strong family resemblance to the terms of Rule 10b-5.
· Liability under Rule 14a-9 extends to materially misleading disclosures contained in a proxy statement filed pursuant to Regulation 14A.
· The standard to avoid liability for false and misleading proxy disclosure requires full and adequate disclosure of all material facts, which may require disclosure beyond that mandated by the specific items set forth in Schedule 14A
· NYSE Listed Company Manual
· Section 202.05: Timely Disclosure of Material News Developments
· A listed company is expected to release quickly to the public any news or information which might reasonably be expected to m aterially affect the market for its securities
· A listed company should also act promptly to dispel unfounded rumors which result in unusual market activity or price variati ons.
· Section 202.01: Internal Handling of Confidential Matters
· If unusual market activity should arise, the company should be prepared to make an immediate public announcement of the matte r.
· At some point, it becomes necessary for persons to conduct preliminary studies or assessments in preparation for the deal. F airness requires that the company make an immediate public announcement as soon as disclosures relating to such important matters are made to outsiders.
· Form 8-K Disclosure Requirements
· The SEC's new rules significantly expanded the range of events that must be reported and further, significantly shortened the time period for filing the Form 8-K disclosure to four days after a triggering event occurs.
· The most important disclosure requirement for this class is Item 1.01 which calls for the company to disclose that it has entered into a "material definitive agreement" not made in the ordinary course of business, the definition of which would include agreements relating to a material merger, acquisition, or divestiture.
· It bears emphasizing that Form 8-K must be filed within four business days after entering into any such material agreements.
· Duty to Disclose
· By itself, Rule 10b-5 does not impose a duty to disclose.
· The most important source of a duty to disclose for publicly traded companies is periodic reporting obligations imposed by the terms of the 1934 Act.
· However, once you speak, then rule 10b-5 requires that you speak truthfully, providing full and adequate disclosure of all material facts.
· SCOTUS held that Section 10(b) and Rule 10b-5 do not create an affirmative duty to disclose any and all material information. Disclosure is required under these provisions only when necessary to make statements made, in the light of circumstances under which they were made, not misleading.
· Companies can control what they have to disclose under these provisions by controlling what they say to the market.
· A corporation is not required to disclose a fact merely because a reasonable investor would very much like to know that fact. Disclosure is required only when the corporation is subject to a duty to disclose.
· There are three circumstances in which a duty to disclose arises:
1. When the rules of the SEC affirmatively require disclosure
2. When a corporation or corporate insider trades on the basis of material, non-public information
3. When disclosure is required to make prior statements not misleading.
· No SEC rule requires disclosure of merger negotiations until they ripen into a definitive agreement, in which case an 8-K needs to be filed.
· If, however, a company speaks about mergers or acquisitions or related topics, it must speak truthfully.
· So, it could be materially misleading for a company to deny merger negotiations while negotiations are ongoing.
· But general statements about the company's business, financial projections, or strategy do not give rise to a duty to disclos e merger negotiations that might materially impact its business, projections, or strategy.
· On the other hand, a statement that the company's business, projections, or strategy will not change could result in a disclo sure obligation.
· In the absence of a duty to disclose, silence (or a no comment statement) is an acceptable response to questions about merger discussions.
5. Williams Act
· Introduction & Historical Context.
· Williams act regulates purchases of publicly traded shares. With respect to the stock purchase, this method of acquisition is largely unregulated by state law.
· The public policy premise that underlies this hands-off approach at the state level is largely based on the notion that no shareholder can be forced (coerced) into selling his/her/its shares by the will of the majority.
· Rather, each target shareholder must make the independent decision whether to accept Bidder's offer to buy his shares and end orse over his certificates to Bidder, thereby surrendering his equity ownership of target in exchange for the consideration offered by Bidder.
· In stock purchases, there is an agency cost problem. That is, the separation of management and control leaves the shareholders without access to information that they need to make an informed decision about whether to accept Bidder's offer.
· In a closely held corporation, these agency costs are typically addressed as a matter of private ordering at the time the ind ividual invests his capital to purchase shares of target.
· At the time of investment, the buyer will bargain for certain rights of control over the business affairs of Target.
· With adequate planning, shareholder of a closely held target will usually have access to the information needed to make an in formed decision whether Bidder's offer constitutes fair value.
· In a public entity, target shareholders first learn of Bidder's offer by reading of it in a newspaper. As a result, they are usually quite vulnerable to the high-pressure sales tactics that characterized the early form of all-cash tender offer, known as the Saturday night special.
· In a Saturday Night Special, management of the target would be caught completely off guard, since they had no idea that an un solicited bid was in the works at Bidder.
· In the usual case, target management was left with little time to organize itself in order to erect antitakeover defenses, sh op for a better offer, or even notify its stockholders whether Bidder's offer represented fair value.
· One of the benefits of the Saturday Night Special was that it allowed Bidder to announce the all -cash offer to purchase Target shares and then proceed to close quickly on its tender offer, unlike the delay associated with merger procedures that required shareholder approval as a matter of state law.
· Equally important, at least for bidder, was that no disclosure was required, either to commence its bid or to complete the al l-cash tender offer.
· The only information Bidder had to disclose (as a matter of contract law) in order to complete the transaction was to set for th the offering price and identify the location where Target shareholders should tender their stock if they chose to accept Bidder's offer.
· This changed with Congress decided to regulate cash tender offers by adopting the Williams Act in 1968, which added subsectio ns (d) and (e) to section 13 and subsection (d) and (e) to section 14 of the '34 Act.
· As originally enacted Section 13(d) required the filing of a disclosure document with the SEC whenever any person (or group o f persons) acquired more than 10% of a class of equity securities of a company that was registered under the '34 Act.
· Today, Section 13(d) requires anyone who crosses the 5% threshold to file a Schedule 13D within ten days after acquiring the securities.
· The disclosures required by Schedule 13D include, among other things:
◊ The name of the buyers
◊ The source of funds for the purchases and the prices paid
◊ The number of shares owned
◊ The plans for the company if the buyers intend to gain control of the company
◊ Information about any contracts entered into with respect to the acquired securities.
· There is debate as to whether the ten day window is sufficient to protect traders...a lot can happen in 10 trading days.
· Whereas Section 13(d) is directed at the issuer's repurchase of its own securities, Congress framed Section 13(e) as an antifraud provision that delegates broad rulemaking authority to the SEC.
· Thus, the SEC had adopted Rule 13e-1 which requires issuers that propose to engage in repurchases of their shares during the course of a third party's tender of fer to file a disclosure document with the SEC.
· Where the issuer proposes a self-tender, the SEC adopted Rule 13e-4, which requires the issuer to file Schedule 13E-4.
· Broadly speaking, Schedule 13E-4 imposes on the issuer disclosure obligations that are substantially similar to those required of a third party when the bid der commences a tender offer for the shares of Target Co.
· In addition, the SEC had promulgated Rule 13e-3 which requires the issuer to file certain disclosures in the case of a going private transaction.
· A going private transaction involves a controlling shareholder who proposes to take the company private by purchasing all the publicly held shares that it does not own.
· While Section 13(d) imposes disclosure obligations in connection with open market purchases of Target Co's stock by a third p arty, Section 14(d) imposes disclosure obligations in connection with a tender offer by a third party, Bidder Co., for shares of a publicly traded target.
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· Pursuant to Section 14(d), the SEC has adopted a substantial set of rules (Regulation 14D), prescribing the requisite procedu res for commencing and completing a tender offer, as well as the disclosures required of a third-party Bidder in order to make a valid tender offer for shares of a publicly traded Target Co.
· Section 14(e) prohibits material misstatements, omissions, and fraudulent practices in connection with tender offers, regardless of whether Target is a '34 Act reporting c ompany.
· Section 14(d) has been held to apply to a bid for shares of a company that is not registered under the '34 Act, and therefore, the third party's tender offer is not subject to the filing and disclosure requirements of Section 14(d) and Regulation 14D promulgated thereunder.
· Pursuant to Section 14(e), the SEC adopted Rule 14e-2, which requires Target management to file a Schedule 14D-9 within ten business days after bidder commences its tender offer.
· In connection with its obligations under this Rule, Target management must send a statement to the shareholders recommending either acceptance or rejection of the tender offer, or alternatively, explaining no opinion toward the offer and the reasons for management's inability to make a recommendation.
· Impact of the Williams Act in Shutting Down Saturday Night Special
1. Bidder is required to provide detailed disclosures, including among other things:
1) Source of its funds to finance the cash purchase of target's shares
2) Bidder plan for target in the event Bidder gains control over target as a result of its tender offer.
2. Safeguards for shareholders that include:
1) Minimum period of time (now 20 business days) that the tender offer must remain open (known as the "offering period")
2) Target  shareholders must be given the right to withdraw their shares at any point during the offering period (Rule 14d -7)
3) In the case of a partial bid, if the tender offer is oversubscribed at the end of the offering period, Bidder must purchase t he Target shares pro rata from all the tendering shareholders so that all tendering shareholders have the opportunity to cash in their shares (Rule 14d-8)
4) If the Bidder increases its tender offer price during the offering period, it must pay the increased amount to any shareholde r who has previously tendered his shares into the bid
· Disclosure Requirements of Section 13(d) of the Williams Act
· The purpose of section 13(d) is to alert the marketplace to every large, rapid aggression or accumulation of securities, regardless of the technique employed, which might represent a potential shift in corporate control.
· Purpose is investor protection.
· 13(d)(6)(D) empowers the SEC to exempt from the filing requirements "any acquisition as not entered into for the purpose of, and not having the effect of, changing or influencing the control of the issuer or otherwise as not comprehended within the purpose of section 13(d).
· Nonvoting preferred stock is not covered by 13(d)
· The history and language of Section 13(d) makes it clear that the statute was primarily concerned with disclosure of potential changes in control resulting from the new aggregations of stockholdings and was not intended to be restricted to only individual stockholders who made future purchases and whose actions were, therefore, more apparent.
· Rule 13d-3: The holding in GAF Corporation has since been codified by the SEC in Rule 13-3 reflecting the "group theory" of beneficial ownership that will trigger the obligation to file Schedule 13D.
Case Name: GAF Corporation v. Milstein Cite: 453 F.2d 709 (2d Cir. 1971)
Facts: Millsteins received 10.25 of convertible preferred voting shares when the Ruberoid Company merged into GAF in May 1967 . Millsteins filed a derivative action to send the price of the shares down and they had another affiliate reduce purchases to GAF corp. Various Millsteins then purchased common shares of 237.6K shares of stock.
Issue: Whether the Millstein group had come together to "acquire" the 324,166 shares after the date Williams Act was passed.
Holding: The group would have deemed to have become the beneficial owner, directly or indirectly, of more than 10% of a class of securities at the time they agreed to act in concert. Consequently, the group would be required to file the information called for in Section 13(d)(1) within 10 days after they agree to act tog ether, whether or not any member of the group had acquired any securities at any time.
It does not matter if any securities were transacted after the Williams Act was passed. The sole act of forming the group wi th intent to act in concert is sufficient to create a group that triggers the disclosure obligations.
· Schedule 13D v. Schedule 13G Filers
· The SEC's rules permit certain large shareholders to file a more abbreviated form on Schedule 13G.
· In general, Schedule 13G will be filed by "passive shareholders"; that is, shareholders who do not seek to acquire or influence "control" of the issuer and who beneficially own less than 20 % of the issuer's shares.
· The SEC's rules also provide that if Schedule 13G filers no longer hold their shares for passive investment purposes (or if t heir shareholdings exceed 20 percent), then a Schedule 13D must be filed within ten days.
· Passive shareholders must make an annual Schedule 13G filing with the SEC within 45 days after the end of each calendar year.
· Stock Parking as a Violation of Section 13(d)
· The "parking of shares" can give rise to a violation of Section 13(d).
· In a typical stock parking arrangement, one trader will agree to buy shares of a pubco on the open market and to hold these s hares for the benefit of another trader, whose identify can then be concealed from other market participants.
· Role of Risk Arbitrageurs
· Traders bet on these pending M&A transactions to capture the control premium in their investment.
· Most trading prices reflect uncertainty about closing. Firms purchase these shares with the hope that the deal closes and ca pture the appreciation.
· Amendments to Schedule 13D
· As to any person or group that files a schedule 13D, Rule 13d-2 requires that any material change in the information disclosed in a Schedule 13D must be filed "promptly" .
· If a person that already has a Schedule 13D on file decides to purchase additional equity securities of the Target or merger with the Target, such information would be considered material under US Securities laws.
· No bright line test has been adopted by the SEC in order to determine when a Schedule 13D amendment filing is prompt.
□ The question of whether an amendment is prompt is based on all of the facts and circumstances surrounding both prior disclosu res by the Schedule 13D filer and the market's sensitivity to the particular change in fact that triggers the obligation to amend.
· Schedule 13D's requirements to disclose promptly any "plans or proposals" to acquire additional securities of the Target or m erge with the Target has various ramifications, not the least of which is there is no clear formula to determine a plan or proposal exists.
□ Whether a plan or proposal exists is a highly fact-specific inquiry and requires a fact-finding investigation.
· Remedy for 13(d) Violations
· Corporations do not have standing under 13(d) to sue for injunctions.
· Only the SEC and private parties can sue under 13(d) because the market stands to benefit from these provisions.
Case Name: Rondeau v. Mosinee Paper Co.
Cite: 422 U.S. 49
Facts: Rondeau bought shares in Mosinee Paper Company. Corp didn't know who was buying. Corp hired an investigator to figure out who this was. They contacted Rodneau to let him know about the 13(d) requirements. Rondeau then got a lawyer to make the filing and says he thinks its unappreciated and he may make a cash tender offer. Corp. goes on the offensive and says this guy doesn't know what he's talking about and then issues a press release disclosing this. Company then sues Rondeau saying he violated the Williams Act. Suggested remedy is a preliminary injunction requiring him to stop purchasing, make him divest, and they want damages.
Issue: Under the assumption that Rondeau violated the Williams Act, should this remedy be applied?
Holding: No, congress expressly disclaimed an intention to provide a weapon for management to discourage takeover bids or prevent large accumulations of stock which would create the potential for such attempts. The court said that the principal object of the Act is to solve the dilemma of shareholders desiring to respond to a cash tender offer, and it's not clear that injunctive relief is the appropriate remedy. The court ultimately finds that the Corp was not harmed.
In any event, those persons who allegedly sold at an unfairly depressed price have an adequate remedy by way of an action for damages, thus negating the basis for equitable relief. These people have standing to sue for damages. They have standing to sue under a 10b5 violation, but hard to find scienter.
There was a duty to disclose under 13d. Here, there were actual sellers at an artificially depressed price. Remedy needs to be tailored to meet the needs of the Williams Act. Thus, shareholders have standing, but corporation doesn’t.
· Scope of Disclosure required Under Regulation 14D and Schedule TO
· The acquisition process is also subject to the disclosure requirements of the Williams Act in those transactions that involve a tender offer within the meaning of Section 14(d) of the '34 Act.
· The courts generally follow an eight-factor test in order to decide whether an acquisition program involves a tender offer.
· If a proposed transaction does constitute a tender offer, then the offeror (Bidder) must file and distribute the disclosure r equired by Section 14(d)(1) of the '34 Act and the SEC rules issued thereunder.
· This applies to third party tender offers and self-tenders
· The specific disclosure required of Bidder Co. to satisfy this statutory mandate is now set forth in Schedule TO.
· Schedule TO requires disclosure of the name of the bidder, the name of the target company, and the title of the class securit ies being sought.
· There must be disclosure of the source of funds to be used in connection with the tender offer and the identity and backgroun d of the Bidder.
· The tender offer document must also disclose:
· Contracts, transactions, or negotiations in the preceding three fiscal years between the bidder and target company and/or its directors and officers,
· The purpose of the tender offer, and
· The bidder's plans and proposals for the future with regard to the target company.
· Schedule TO must identify all persons retained, employed, or compensated in connection with the tender offer.
· The bidder must also disclose extensive information regarding its financial position if the bidder's financial position is ma terial to an investor's decision regarding whether or not to tender shares in the target company.
· Certain prospective information must be disclosed--such as any steps towards compliance with necessary administrative approval for the offer, the possible impact of antitrust l aw, as well as a summary of pending material legal proceedings.
· Schedule TO is filed with the SEC on the day that the Bidder commences its tender offer, which is usually intended to acquire a control block of Target's publicly traded common stock, thereby giving bidder a majority of the target's outstanding voting common stock.
- The filing of schedule TO is typically accompanied by the publication of Bidder's offer to purchase Target's common stock in a newspaper of wide circulation.
· Target's management is then required under Rule 14d-5 of the SEC's tender offer rules to cooperate in distributing Bidder's tender offer materials to Target's shareholders, which is usually done by either mailing these materials to Target's shareholders, or alternatively, providing the Bidder with a current list of Target's shareholders.
· Under Rule 162 of Regulation M-A, the SEC now permits the bidder to solicit Target shareholders in a stock-for-stock exchange offer before the Bidder's registration statement is declared effective by the SEC--so long as the actual exchange of Target's shares for Bidder's securities occurs only after the registration statement has become effective pursuant to the SEC's rules under the '33 Act.
- A tender offer can be closed in 20 days, which is the minimum time that the offer must be kept open, and the SEC has worked t o ensure that filing reviews will be completed in this time frame.
Rule 14d-10: The Impact of the SEC's Best Price Rule.
· Best Price Rule: Acquiror cannot discriminate in which sellers to contract with. You have to pay all security holders the highest price.
· You can't exclude a target co. shareholder from the ability to get the premium.
· So, even if you tender early, you still get the benefit of a higher price if the price
· The rule requires the tender offeror to pay to all security holders the highest price paid to any security holder during the course of Bidder's tender offer.
· In the early 1990's, some influential courts held that certain compensatory arrangements with officers and other employees of target who tender shares into a pending tender offer could constitute consideration paid to them by the acquiror.
· This could potentially trigger payments to all other shareholders.
· Ex. If you paid a $4M retention bonus to CEO, then that would be payable to all.
· However, amendments to the best price rule clarify the circumstances in which members of management who tender their Target s hares into Bidder's tender offer could also receive new employment agreements or equity-based compensation.
· The amended best-price rule now requires that the consideration paid to any security holder for securities tendered be the highest consideration paid to any other security holder for securities tendered in the tender offer
· The new phrases are intended to make clear that the rule only applies to the consideration paid for securities tendered, not for other arrangements that may be integral to the tender offer.
Advantages of tender offer
· From the perspective of both bidder and target, the primary advantage to the two-step transaction is the speed of the tender-offer process.
· Because the minimum number of business days that a tender offer must be kept open is only 20, the Bidder can purchase a controlling stake in the Target in a relatively short period of time, thereby reducing the probability of a competing bid by another potential buyer.
· Thus, Bidder doesn't have the risk that other bidder will come in and push up the price.
· Target shareholders also like this because they cash faster.
· If the bidder acquires enough shares to execute a short-form merger--usually 90% under state law--the back end merger can be consummated without filing a proxy or information statement with the SEC  or obtaining shareholder approval.
· A statutory triangular merger subject to the SEC's proxy rules generally will take at least 3-4 months to complete.
- The delay associated with the single-step merger process results from the state-law mandated requirement that the merger be approved by the shareholders at a special meeting followed by an SEC proxy review process.
· The preference for the tender offer arises from the risk of delay created by the possibility of SEC review.
· Another advantage offered by the tender-offer process is the ability of the Bidder to eliminate appraisal rights in connection with the tender offer, which is an increasingly attractive proposition in the current environment of activist shareholders.
· Can go around the board and don't need to seek BOD approval of target.
· Times when the Merger may be preferable
· In situations where it may take substantially longer to obtain antitrust or other regulatory approvals than to obtain shareho lder approval, a single-step merger may be the preferred approach because the transaction will no tbe subject to third-party topping bid risk during the period from receipt of shareholder approval until receipt of regulatory approval.
· In the tender structure, the deal remains exposed to topping risk until the tender offer closes after ALL required regulatory approvals have been obtained.
Case Name: Gilbert v. El Paso Company Cite: 575 A.2d 1131 (Del. 1988)
Facts: Burlington was interested in acquiring El Paso and he launched a tender offer to purchase 25.1M common shares which amounted to 49.1% of the company's stock. If acquired, this would give Burlington 51.8% of the El Paso outstanding shares. If it was oversubscribed, then there would be proration rights. El Paso Board rejected the offer concluding that it wasn't in the best interests of the Company.  $24/share  was too cheap.  El Paso takes a series of steps to institute takeover defenses.   Parties then agree to an acquisition in a two-step structure.  First, Burlington got an option to purchase 4.17M shares from treasury     for $100M. Burlington would terminate the old tender offer and substitute it for a reduced tender offer of 21M shares for 24/share.
Issue: Did Burlington breach their initial tender offer when they cancelled the original tender offer? Did offeror breach covenant of good faith and fair dealing?
Holding: An offeror has wide latitude over the terms of its offer and is free to engraft any number of conditions or terms upon it. Similarly, in connection with a tender offer, an offeror may specify any number of conditions qualifying its obligations to perform, subject to SEC regs and the Williams Act. An offeror is free to pursue its economic interests through the application of conditions intended to limit the cost of proceeding. Thus, Burlington's mere exercise of its contractual rights to terminate its tender offer, without more, does not constitute a breach of the implied covenant of good faith.
· 14d-9 where management has to file this within 10 days of the tender offer is intended to address the agency cost problem because management has the information to inform shareholders whether this transaction is in the best interest of the shareholders.
· Proration Pool: Allows shareholders to participate pro rata in the tender offer if the tender offer is oversubscribed.
7. Fiduciary Duties
a. Raincoat Provision: DGCL 102(b)(7)
i. This an exculpatory provision that is included in a Corporation's certificate that limits or eliminates personal liability in money damages for conduct (business decision) that constitutes a breach of the duty of care
1. The language in 102(b)(7) reflects what is in other state codes as well.
ii. These provisions do not prevent equitable relief.
1. This leaves open the possibility of a shareholder to bring injunctive relief; that is, to enjoin an M&A transaction because o f a BOD failed to exercise informed decision making.
2. Procedural posture will show that plaintiff shareholders suing to enjoin a M&A transaction from closing.
1. 102(b)(7) doesn't prohibit this.
3. BOD cannot obtain immunity through 102(b)(7) for a breach of the duty of loyalty.
1. Directors should be truly disinterested.
· If director is conflicted, and there is a risk of self-dealing, those facts will implicate the director's duty of loyalty.
· A claim involving breach of duty of loyalty will invoke the entire fairness test. From Weinberger.
· Entire fairness requires fair price and fair dealing.
· Cleansing vote
· Vote by majority of disinterested directors or majority of disinterested/minority shareholders can cleanse the taint introduc ed by the conflict of interest.
· Cleansing statute is in DGCL 144
· Shareholder Ratification
· Cleansing vote requires full and adequate disclosure of all material facts.
· After full disclosure, the transaction then has to be approved by a majority of the disinterested directors or shareholders i n order to cleanse the transaction.
iii. However, if plaintiff can show that directors decision was not in good faith, 102(b)(7) will not protect the directors from money damages.
1. Most common allegation of bad faith would be conduct that demonstrates management's intention to entrench themselves in offic e.
1. Stone v. Ritter (507): DE Supreme Court stated that there is no separate duty of good faith.
1) If shareholders show that directors do not act in good faith, they lose the raincoat provision.
2) What does it take to show bad faith: Caremark standard
a) Caremark standard requires plaintiff to show facts that show a sustained or systematic failure to exercise oversight, such as the inability to impose controls.
2. Stone held that in order to find a director liable for a failure to implement a system of monitoring and controls, it necessary to find that the board has acted either with recklessness or with knowledge that they were failing to properly discharge their duties. Acting with such bad faith is what gives rise to a brea ch of the duty of loyalty.
1) Merely being negligent in discharging your oversight duties will likely not rise to a breach of your Caremark duties under St one.
b. Business Judgement Rule
i. Smith v. Van Gorkem illustrates what a board must do to receive the protection of the BJR. Takeaways:
1. Facts at issue have to involve a business decision made by the BOD that will later be challenged
2. Board of directors must be disinterested in order to make an informed decision.
1. No reason to suspect there is an issue with duty of loyalty.
3. Board must exercise informed decision making.
1. Must act with due care.
2. Board has to demonstrate the factual basis to show has exercised informed decision making in connection with its decision to approve an M&A transaction.
3. Fairness Opinions:
1) Obtaining a fairness opinion is not sufficient to show that a Board exercised informed decision making, but it is probative.
c. Enhanced Scrutiny Test - Unocal Standard
i. The enhanced scrutiny test arises when the board makes that seems like it is entrenching itself to the detriment of the shareholders.
ii. Method of Analysis: Take each decision made by the board and analyze whether the BJR applies
1. If a defensive measure, Unocal will apply first.
iii. To analyze an action under the Unocal Standard, perform the following:
1. Evaluate whether the board has the right to get involved.
1. This is often satisfied because most states have provisions stating that the BOD is the manager of the business affairs of th e corporation and the BOD has the ability to deal in its own securities.
1) DGCL 141(a)
2. Shareholder rights (poison pills) are authorized by DGCL 157
3. Issuing preferred stock authorized by DGCL 151
4. There cannot be a breach of fiduciary duty unless the BOD has the right to get involved.
2. If BOD is authorized to act, directors must show that they had reasonable grounds for believing that a danger to corporate policy and effectiveness existed because of another person's stock ownership
1. Board can take into account all stakeholders when evaluating a threat.
1) Employees, creditors, shareholders, customers
2. BOD satisfies this burden "by showing good faith and reasonable investigation."
1) Furthermore, such proof is materially enhanced, as here, by the approval of a board comprised of a majority of outside indepe ndent directors who have acted in accordance with the foregoing standard.
3. In Unocal, the DE Supreme Court firmly rejected the "passivity theory"; that is to say, the board of Target is not a passive instrumen tality when faced with an unsolicited takeover bid.
1) Instead, as subsequent DE cases have been made clear, the board of target is to serve as the defender of the medieval corpora te bastion and the protector of the corporation's shareholders.
2) Agency cost issue kind of plays into this decision.
4. When looking for threats
1) Evaluate whether an offer is coercive to the shareholders.
2) Evaluate preclusiveness:
a) A board is not required simply by reason of the existence of a non-coercive offer to redeem outstanding poison pill rights.
b) Even where an offer is noncoercive, it may represent a threat to shareholder interests in the special sense that an active ne gotiator with power, in effect, to refuse the proposal may be able to extract a higher price, or may be able to arrange an alternative transaction or a modified business plan that will pr esent a more valuable option to shareholders.
5. Examples of Threats:
1) Tender offer with a proposed back-end merger that treats minority shareholders unfairly
2) The threat of a two-tier tender offer, even though one is not proposed as in Moran.
3) Paramount, court held that an offer that provides shareholders to sell for inadequate value was a threat.
a) Unocal rejects the passivity approach, Board is the manager of business affairs, and due to the agency cost problem, it is appropria te that a Board perceives a threat like this.
3. If BOD had reasonable basis to believe there was a threat, was the response reasonable in relation to the threat posed?
1. Balanced and proportional to the threat received.
2. Examples of Responses:
1) In Unocal, the threat was the insufficient offer to the minority shareholders that were going to get squeezed out. The response was t he self-tender.
2) Could be when there is a self-tender, debt issuance to make business more unattractive, no shop clause, etc.
a) SEC's Response: Regulation of Issuer Self-Tenders
a) The SEC responded by adopting what is known as the all-holders rule: Rule 13e-4 and Rule 14d-10.
b) Under the SEC's all-holders rule, both issuer self-tender offers and third-party tender offers must be open to all shareholders and the best price paid by the acquiror to any tendering shareholder must be paid to all other tendering shareholders.
c) The practical effect of this SEC rulemaking is to eliminate the exclusionary self-tender as a viable defensive strategy, thereby nullifying Unocal.
3) When a board takes a responsive measure to a stock purchase and discriminates against shareholders (i.e. doesn’t let some sha reholders participate).
4) In Moran, the establishment of a poison pill shareholder rights plan.
a) There should be redemption rights in the plan--goal is to have target condition the tender offer on redemption of pill to bring bidder and target board to the table.
5) In City Capital Associates, Interco left a poison pill in place when there wasn't a coercive offer (tender offer of 100% and if they didn't get 100%, the y agreed to a back-end merger for the same price in cash).
a) This case stands for the absence of a threat when there isn't a coercive offer.
b) Thus, the poison pill (response) is preclusive and limits a shareholder's ability to choose between the cash offer by the Bid der and the Board's proposed restructuring.
6) In Paramount, the responsive action was a change in the transaction structure to close the transaction faster.
a) Court found that this response was not aimed at cramming down its shareholders, rather it was to carry out the pre -existing transaction in altered form.
4. If response was reasonable in relation to the threat, BOD gets the benefit of the BJR and there is a presumption that there was no breach of the duty of care.
1. Burden shifts to the plaintiff to show that there was such a breach.
Case Name: Unocal Corporation v. Mesa Petroleum Co.
Cite: 493 A.2d 946 (Del. 1985)
Facts: Mesa was an investment firm and wanted to execute a hostile takeover of Unocal. The takeover was going to be a two -step transaction where there would be a cash tender offer of $54/share to acquire 50% and then the second step would be a squeeze out merger where the minority would exchange their shares for subordi nated debt. The board reviewed the proposal in connection with their bankers and concluded the offer was inadequate. It rejected the Mesa offer. Second, it approved a self -tender where the Company would leverage the balance sheet and make the company unattractive to the raider. The tender offer specifically excluded Mesa. Mesa then sued to enjoin this tender offer.
Issue: Did the Unocal board have the power and duty to oppose a takeover threat it reasonably perceived to be harmful to the corporate enterprise, and if so, is its action here entitled to the protection  of the BJR.
Cause of action: Breach of the duty of care, derivative action.
Test: Did board have the statutory right to act? If so, then, in the face of an inherent conflict of interest, directors must show that they had reasonable grounds for believing that a danger to corporate policy and effectiveness existed because of another person's stock ownership. However, they satisfy that burden "by showing good faith and reasonable investigation." Furthermore, such proof is materially enhanced, as here, by the approval of a board comprised of a majority of outside independent directors who have ac ted in accordance with the foregoing standard.
The restriction placed upon a selective stock purchase is that the directors may not have acted solely or primarily out of a desire to perpetuate themselves in office. If a defensive measure is to come within the ambit of the business judgement rule, it must be reasonable in relation to the t hreat posed.
Holding: There was directorial power to opposed the Mesa tender offer and to undertake a selective stock exchange made in goo d faith and upon a reasonable investigation pursuant to a clear duty to protect the corporate enterprise.  Further, the selective stock purchase plan chosen by Unocal is reasonable in relation to t he threat that the board rationally and reasonably believed was posed by  Mesa's inadequate and coercive two-tier tender offer. Under those circumstances, the board's action is entitled to be measured by the standards of the BJR. He re, the court found that the action of the board was taken with due care and therefore, the action was justified.
d. Moran and Poison Pills
i. The Moran case stands for the fact that a poison pill can be implemented unilaterally by management and without obtaining shareholder approval.
ii. Moreover, adoption of the pill generally had no effect on the company's capital structure, its accounting or its fundamental value, and yet it provided Target management with a potent tool to ward off the unsolicited bidder.
iii. Unless the board has the authority to implement the pill, only then can you evaluate whether the pill gets the presumption of the BJR.
1. Unocal would apply in this case because the board could be trying to entrench themselves.
2. The defensive measure would trigger Unocal and subject the decision to a heightened standard.
1. Unocal is triggered because of the omnipresent possibility of self-interest and self-dealing.
3. Court says that if a tender offer comes and its contingent on the removal of the pill, then the board's decision will be subj ect to Unocal standard again.
1. So you would ask if the offer was a threat
2. And then you would need to evaluate whether the decision to leave the pill in place was proportional to the threat.
iv. Poison Pills
1. General:
1. Typically, a stockholder rights plan provides rights to all holders of common stock that, if fully activated, will give all s tockholders, other than the hostile bidder, the bright to buy additional stock at a substantial discount.
1) One the trigger occurs when a potential acquirer launches a tender offer for the purchase of at least a specified percentage of the stock of the target company.
a) Upon this trigger, the rights are distributed and become exercisable.
b) Upon a distribution for this trigger, one right is usually exercisable to purchase the equivalent of one share at a fixed pri ce which is less than the market value of the stock.
2) The second trigger occurs when someone actually acquires beneficial ownership of stock over a specified percentage.
· Flip over
2. Pill needs a vessel to deliver the poison. The vessel is the certificate of incorporation.
1) Need blank check preferred stock to institute a pill included in the certificate. The blank check preferred stock in the cer tificate does not specify rights preferences and privileges.
3. Shareholder who causes the triggers are excluded from exercising rights under the shareholder rights plan.
1) This is OK under Unocal
2) Discriminatory feature under the pill
a) Flip In
a) This is a feature designed to deter creeping accumulations of a company' stock.
b) The flip-in feature is structured to be available from a 10% to a 20% ownership threshold.
c) If triggered, the flip-in feature would give shareholders, other than the holder triggering flip-in, the right to purchase shares of the company, having a market value, at the time the raider crosses the 20% threshold, of twice the exercise price. This would therefore dilute the triggering shareholder both economically and in terms of its percentage ownership of the target's shares.
d) The rights plan also contains a feature that gives the BOD the option, after the flip -in is triggered by an acquisition at the 20% level but before there has been a 50% acquisition, to exchange:
a) one new share of common stock of the company
a) For
b) Each then valid right (which would exclude rights held by the raider that have become void).
e) This provision will have an economically dilutive effect on the acquiror, and provide a corresponding benefit to the remainin g rightsholders, that is comparable to the flip-in without requiring the shareholders to go through the process and expense of exercising their rights.
b) Flip Over:
a) Provides shareholders protection against a squeeze out.
b) The flip-over feature would give shareholders the right to purchase shares of the acquiring company at a discount in the event of a fr eeze-out merger or similar transaction (thereby diluting the acquiring company).
c) Redemption Rights:
· The rights issued pursuant to the plan are redeemable for a nominal amount prior to the acquisition of a large block of the t arget's shares.
d) Terms of the Rights Plan
a) Issuance
a) One right to buy 1/100th of a share of a new series of preferred stock as a dividend on each outstanding share of common stoc k of the company
b) Exercise Price
a) An amount per 1/100th of a share of the preferred stock which approximates the board' view of the long -term value of the company's common stock.
a) Exercise price is 3x-5x the current market price.
b) Incentive not to exercise because rights are very out of the money
c) Rights Detach and Become Exercisable
a) The rights are not exercisable and are not transferable apart from the company's common stock until (triggers):
1. The tenth day after such time as a person or group acquires beneficial ownership of 20% or more of the company's common stock ; or
2. The tenth day after a person announces its intention to commence or commences a tender or exchange offer the consummation of which would result in beneficial ownership by a person or group of 20% or more of the company's common stock.
b) If those triggering events occur, the rights become exercisable
d) Protection Against Squeeze-out
a) If after the rights have been triggered, an acquiring company were to merge or otherwise combine with the company, or the com pany were to sell 50% or more of its assets or earning power, each right than outstanding would "flip over" and thereby would become a right to buy that number of shares of common stock of the acquiring company which at the time of such transaction would have a market value of two times the exercise price of such rights.
b) Thus, the acquiring company's common stock at the time of such transaction was trading at $75/share, and the exercise price o f the rights at such time were $150, each right would thereafter be exercisable for four shares of the acquiring corporations stock.
c) The right to purchase the bidder's stock comes from the certificate of incorporation. The bidder purchases the target with t he understanding that they have the target has the ability to purchase shares of the bidder at a decreased price if in fact the squeeze out merger is completed.
d) The bidder has all the information to understand the rights and privileges of the target's stock.
e) Board has the ability to protect anti-dilution.
a) If the bidder wants to cancel these shares, and eliminate these property rights, then the bidder will need to pay for that.
f) If you only have a flip over, the bidder can just accumulate control in the open market and then the pill is never activated. Thus, this created the flip in as well.
a) You can't do the squeeze-out because the flip over would get triggered, but if you just buy control of the business, you never trigger the flip over.
b) That is why the flip in is necessary to prevent the creeping acquisition as well.
e) Protection against creeping acquisition/open market purchases
a) In the event a person or group were to acquire a 20% or greater position in the company, each right then outstanding would "f lip in" and become a right to buy that number of shares of common stock of the company which at the time of the 20% acquisition had a market value of two times the exercise price of th e rights.
b) The acquiror who triggered the rights would be excluded from the "flip in" because his rights would have become null and void upon his triggering acquisition.
f) Exchange
a) At any time after the acquisition by a person or group of affiliated or associated persons of beneficial ownership of 20% or more of the outstanding common stock of the company and before the acquisition by a person or group of 50% or more of the outstanding common stock of the company,
1. the board of directors may exchange the rights (other than the rights owned by such person or group, which have become void), in whole or in part, at an exchange ratio of one share of the company's common stock per right.
g) Redemption
a) The rights are redeemable by the company's board of directors at a price of $0.01 per right at any time prior to the acquisit ion by a person or group of beneficial ownership of 20% or more of the company's common stock.
e) How to get around the pill:
a) While the pill is a potent deterrent to an unsolicited bid and thus encourages Bidders to negotiate with Target management, i t bears emphasizing that the pill does not provide Target with an impenetrable defense against an unsolicited takeover.
· Instead, Bidder is encouraged to come to the bargaining table and negotiate with Target management, and the option of going h ostile becomes the tool of last resort.
b) Condition bid around the redemption of the rights that had been issued.
c) Stay below the trigger and then initiate a proxy fight.
a) Then vote in directors that would redeem the pill.
Case Name: Moran v. Household International, Inc. Cite: 500 A.2d 1346 (Del. 1985)
Facts: Household was a conglomerate and the subject of a potential hostile takeover that undervalued the company. The Compan y then instituted a poison pill shareholder rights plan. The plan provides Household common stockholders are entitled to the issuance of one Right per common share under certain triggering co nditions. There are two triggering conditions:
1. Announcement of a tender offer for 30% of Household's shares
2. Acquisition of 20% of Household's shares by any entity or group.
If an announcement of a tender offer for 30% of Household's shares are made, the rights are issued and immediately exercisabl e to purchase 1/100 share of preferred stock for $100 and are redeemable by the Board for $.50 per right.
If 20% of Household's stock is acquired by anyone, the Rights are issued and become non -redeemable and are exercisable to purchase 1/100 of a share of preferred. If a right is not exercised for preferred, and thereafter, a merger or consolidation occurs, the rights holder can exercise each right to purchase $200 of th e common stock of the tender offeror for $100.
Once the plan was approved, Moran and DKM filed suit saying the adoption of the rights plan breached the duty of care. Issue: Whether the BJR applies to a Board's decision to adopt a Rights plan.
Holding: To determine whether the BJR can be applied the court must find whether the Board could act at all. Household state s that it has authority to invoke the plan per Section 151(g) and 157. Court also says that it can invoke the plan under 141(a) where the board is manager of business affairs.
The court then states that there was a reasonable ground to adopt the plan because they believed that they were subject to a takeover. Then you see if there was an informed process. Since they had a full presentation by the lawyers outlining the plan in detail, the court believed that the process was informed and therefore they receive the benefit of the BJR. Thus, the burden of proof shifts to Moran and they did not prove that there was a breach of the duty of care.
e. Revlon Duties: The Duty to Auction the Firm
i. General
a) Revlon Holding: The Revlon's board authorization permitting management to negotiate a merger or buyout with a third party was a recognition t hat the company was for sale. The duty of the board had thus changed from the preservation of Revlon as a corporate entity to the maximization of the company's valu e at a sale for the stockholders' benefit.
b) Until you put the company up for sale, Unocal applies and you can consider all stakeholders when taking defensive actions.
1. However, when the company is put up for sale, Unocal duties are no longer relevant and Revlon duties kick in. Revlon duties require a board to maximize shareholder value.
a) The interests of constituencies other than shareholders is irrelevant.
2. Arguably, if you aren't trying to get the best price, there may be a breach of the duty of loyalty
3. Then, if the board doesn't become informed as to what is the best price, there is a breach of the duty of care.
c) In City Capital Associates, the court rejected the plaintiff's argument that the Board's proposed restructuring triggered Revlon duties.
1. If a board does probe prudently to ascertain possible alternative values, and thus is in a position to act advisedly, I do no t understand Revlon holding as requiring to turn it to an auction alternative, if it has arrived in good faith, informed determination that a recap or other transaction is more beneficial.
d) If a target's board agrees to merge with bidder, does target's board have Revlon duties?
1. Depends on the merger consideration:
a) If Bidder pays with Bidder stock, Target shareholders will have continued ownership in the post -merged entity and have the ability to capture a control premium again.
1. Exception: Paramount Comunications held that if there is one shareholder who will control corporate actions after a merger, Revlon duties will be triggered, even though stock was used as consideration.
i) Paramount Comunications distinguished that case's facts from Time Warner as the control of the combined entity is held in a fluid aggregation of unaffiliated shareholders both before and after the Time Warner transactions.
b) If Bidder pays with cash, then target's shareholders will not have an opportunity to capture a control premium and therefore the target's board will have Revlon duties.
e) The Paramount court held that Revlon duties come up in two ways:
a. When a corporation initiates an active bidding process seeking to sell itself or to effect a business reorganization involvin g a clear breakup of the company.
b. In response to bidder's offer, target abandons its long-term strategy and seeks an alternative transaction involving the breakup of the company.
f) Lyondell stands for the fact that Revlon duties are not triggered when the BOD takes a "wait and see" approach.
a. The directors decided that they would neither put the company up for sale nor institute defensive measures to fend off a poss ible hostile offer.
b. The duties don’t attach until the board starts the negotiating for the sale.
ii. What qualifies as appropriate auction procedures:
1. The holding in Revlon makes clear that the fiduciary duties of the board of directors of Target Co. are especially significan t when the company is for sale.
2. In those cases where management decides to put the company up for sale, Revlon requires that Target's board of directors must take reasonable steps to maximize shareholder value, and further, must take care to place the interests of the company and all of its stockholders ahead of the divergent personal interests of the directors and executive officers.
3. Post-Revlon case law reflects that directors' duties in the context of the sale of Target are very fact specific, and further refl ects that the board has fairly broad latitude to fashion the direction and structure of the sale process.
4. The board of directors cannot enter into a definitive agreement without obtaining information about other potential transacti ons.
a. There must be a reasonable basis for the board to conclude that the transaction involved is in the best interests of the shar eholders.
b. This involves having information about possible alternatives.
c. The essence of rational choice is an assessment of costs and benefits and the consideration of alternatives.
iii. Devices that can conflict with Revlon Duties
1. Lock-up options.
1. A lock-up confers a strategic advantage in the contest for control vis a vis the other bidders.
2. These arrangements can take several forms, such as an option by the preferred bidder to acquire significant target assets at a favorable price (lock up option), an agreement not to seek other bidders ("no shop clause"), the payment of a significant fee if that bidder's offer does not result in the bidder obtaining c ontrol (called a "termination fee")
1. Termination Fees
1. The occurrence of one of these events (conditions to closing) will typically trigger payment of a termination fee in the amou nt specified in the agreement.
1. Break Up Fees
1. The parties agreement will usually provide for payment of a break-up fee that is triggered in the event that Target jilts Bidder, usually in favor of some other acquiror.
2. Bidder typically will insist on a break-up fee as part of the parties definitive agreement for the acquisition of a publicly held target out of concern that Bidder m ay otherwise be a stalking horse.
3. Bidder wants to be compensated for the expenses and lost opportunity in the event that a topping bid comes along.
a. Management is focused on the deal and that attention costs money.
4. In negotiating the terms of a break-up fee to be paid in the event that Target walks away from the deal, there are several issues that must be addressed
a. What triggers a break-up fee
b. How large can the break-up fee be
c. When in the deal process will the break-up fee become payable.
5. Board's discretion in negotiating these terms is limited by its fiduciary duty obligations to target and its shareholders.
1. No-shop clauses
1. Under the terms of a no-shop provision, the board of target promises Bidder to the extent that Target is currently engaged in ongoing discussions wit h a competing third-party bidder, any further discussions with this third party will cease as soon as an agreement with Bidder is signed
2. In addition, a no-shop clause will typically provide that Target's board will not do anything to initiate discussions in the future with a comp eting bidder, nor will target do anything to assist another bidder in proposing a competing transaction.
3. Bidder's objective in these negotiations usually is to create as many obstacles as possible in order to minimize the likeliho od that Target will receive a competing offer that will jepordize Bidder's ability to close on the proposed transaction with target.
4. At the same time, Target's board is under considerable pressure in these negotiations with Bidder over the terms of a no -shop clause to reserve for itself enough flexibility so that Target's board can fulfill its fiduciary obligations to Target shareholders.
5. If the terms of the no-shop clause are so draconian as to eliminate the board's freedom to take those actions necessary to fulfill the fiduciary obl igations that they owe to Target Co shareholders, then Bidder runs the risk that the deal protection device will be declared invalid and therefore unenforceable on the grounds that the agreement violates the board's fiduciary duties.
6. As a result, there is an inherent tension in negotiating the terms of any deal protection measure, including a no -shop clause.
1. Golden Parachutes.
1. These agreements are employment contracts between a company and one of its executives that calls for the payment of benefits if there is a change in control of the company; or alternatively, such payment may be required if there is a change in control and the executive's continued employment is either actually or c onstructively terminated (double trigger).
2. Golden parachutes do not operated as a takeover defense because they do not cost the buyer enough to be a significant economi c deterrent.
a. In fact, they may be an important part of helping to mitigate the natural inclination of the company's managers to resist a h ostile takeover effort by an unsolicited suitor.
3. Congress sought to impose punitive treatment on "excess parachute payments" which are defined to be payments in excess of thr ee years of compensation for an executive.
4. In general, the company will lose the deduction for the amount of "excess parachute payments" and in addition, the employee w ill be subject to a 20% excise tax on receipt of such payments.
Case Name: Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.
Cite: 506 A.2d 173 (Del. 1985)
Facts: MacAndrews and Forbes formed Pantry Pride and tried to acquire Revlon in a friendly acquisition. That didn't work out. They tried to offer 42-43/share and then state that a hostile offer would be done at 45 if they didn't agree. Revlon rejected this. Lazard said $45 was too cheap and that the sum of the parts would be around 60-70.
Wachtell suggested two defensive actions: First they would repurchase $30M shares and then adopt a Note Purchase rights plan. Under the Note purchase plan, the shareholders could exchange a share of common stock for a Revlon note at 12% interest with a one-year maturity if someone acquired more than 20% of the shares.
Pantry price then went hostile and offered to purchase all shares of Revlon at $47.50 and 26.67 per preferred shares subject to:
1. Pantry pride obtaining financing
2. The Rights being redeemed, rescinded, or voided.
Revlon rejected the offer. Then Revlon commenced its own tender offer of 10M shares exchanging each share for a subordinated note equal to $47.50 accruing 11.75% interest, and 1/10 a share of convertible preferred valued at 100/share. Offer was oversubscribed and the deal closed on a pro rata basis. These new notes contained covenants that limited Revlon's ability to incur additional debt, sell assets, or pay dividends unless otherwise approved by the independent board.
Likely a note purchase plan b/c no blank check preferred stock to do a shareholder rights plan to purchase convertible stock
1) No one wants to buy a company that has a $475M liability in the near term when potentially the cash isnt there.
2) Value of the equity decreases immediately if the value of the company is unchanged.
Pantry price offered to purchase shares at $42 for 90% of outstanding stock. Price likely decreased because all the debt issued. Revlon rejected, and Pantry pride ultimately increased to 56.25.
Revlon then met with two other investors and agreed to a LBO at 56/share. Manageent would purchase stock in the new company by exercise of their golden parachutes, Fortsmann would assume 475M in debt inucrred by the notes and Revlon would redeem the rights and waive note convenience for Forstmann or in connection with a superior offer.
Revlon stated that they would keep upping the bid. It was also determined that Fortsmann was making their decisions with information that was not available to Pantry Pride. Fortsmann also got options to buy certain businesses at less than fair value, Revlon agreed to a no-shop provision, and agreed to other matters that the board approved.
Issue: Whether the board breached their duty of care to the shareholders
Holding: The initial defense tactics worked to the benefit of the shareholders, and thus, the board was able to sustain its Unocal burdens in justifying those measures. The pill worked because the pill had forced the bidders to raise its bid over the price of $56 stated in the pill.
Board had the authority to take the note exchange. Since defensive measure, Unocal applies. Introduction of the note exchange after the 47.50 offer was in response to a threat because of the insufficient price. Further, the court holds that the action was reasonable to the threat.
However, in granting an asset lock-up to Forstmann, we must conclude that under all circumstances, the directors allowed considerations other than the maximization of shareholder profit to affect their    judgement, and followed a course that ended the auction for Revlon, absent court intervention, to the detriment of the shareholders. No such defensive measure can be sustained when it represents a breach of the directors duty of care.
When a board ends an intense bidding contest on an insubstantial basis, and where a significant by-product of that action is to protect the directors against a perceived threat of personal liability for consequences stemming from the adoption of previous defensive meansures, the action cannot withstand enhanced scrutiy.
The Revlon's board authorization permitting management to negotiate a merger or buyout with a third party was a recognition that the company was for sale. The duty of the board had thus changed from the preservation of Revlon as a corporate entity to the maximization of the company's value at a sale for the stockholders' benefit.
· The whole question of defensive measures becomes moot. The director's role changed from defenders of the corporation to auctioneers charged with getting the best price for the shareholders.
· Duties run to the shareholders, there are no duties to the noteholders once the corporation is for sale.
· Can protect other constituencies when Unocal applies, but when Revlon is triggered, then the duties run SOLELY to the shareho lders.
Case Name: City Capital Associates v. Interco, Inc.
Cite: 551 A.2d 787 (Del. Ch. 1988)
Facts: Trading activity in the stock was unusual and the BOD of Interco adopted a poison pill that had a flip in and a flip over. CCA proposed a tender offer for $74/share with the intention to do a back end merger in the event its offer is accepted. This offer was conditioned, among other things, on the redemption of the rights plan. The board hired advisers to review the plan but ultimately rejected the plan because a restructuring would provide $76 in value. CCA then filed suit seeking an order requiring Interco board to redeem the Company's outstanding stock rights, and an order restraining any steps to implement the Company's alternative restructuring transactions.
Issue: Whether the directors of Interco Corporation are breaching their fiduciary duties to the stockholders of that company in failing to now redeem certain stock rights originally distributed as part of a defense against unsolicited attempts to take control of the company.
Holding: The first cause of action is a breach of the duty of care for the Board's failure to remove the poison pill defense. Unocal controls in this instance and the court evaluated the presence of a threat which would justify the Company keeping the pill. The court held that there was no threat when there wasn't a coercive offer (tender offer of 100% and if they didn't get 100%, they agreed to a back-end merger for the same price in cash), and the poison pill effectively limits a shareholder's ability to choose between the cash offer now and the restructuring. Thus, the pill is preclusive to the shareholders because they can't make a decision of whether to go for the tender offer or the recap. While there is a reasonable argument on what provides more value, the board, by keeping the rights plan, precluded the shareholder's ability to choose. Thus, because there is no threat, any response is not reasonable, and therefore, this decision fails the first prong of Unocal and relief is warranted.
· The pill was effectively preclusive at this point. The offer was noncoercive and leaving the pill in place was not reasonable in relation to the threat.
With respect to the second cause of action for a breach of the duty of care presented in Revlon, the court rejected that argument. The court stated that before every corporate acquisition, the company must be shopped or auctioned. Rather, the board has an obligation to be informed about alternative transactions and the value that would provide to shareholders. The board met that burden in this case. Thus, their decision not to auction the company was appropriate and did cause a breach of their duty of care as enunciated in Revlon.
Case Name: Paramount Communications v. Time Inc.
Cite: 571 A.2d 1140 (Del. 1989)
Facts: Time wanted to merger with Warner inc. After the proxy was distributed to the shareholders, Paramount came in and made an offer to purchase all the outstanding shares of Time for $175 conditioned on
the termination of the stock merger agreement, removal of defensive devises, and other matters. Time viewed the offer as inadequate and concluded that the merger was better so they rejected it. Time's financial advisors was higher than 175. Time then restructured the merger to do an immediate cash offer of 51% of Warner's stock for $70. Remaining shares would be purchased for stock or securities equal to
$70. Paramount then raised its all-cash offer to buy Time's outstanding shares to $200. Offer was rejected.
P's Claims: Paramount then filed this action asserting a Revlon claim. They claim that the March 4 Time Warner agreement effectively put Time up for sale, triggering Revlon duties, to maximize short-term value, and treat all potential acquiror's on equal footing. Claims are based on two facts:
1. Time Warner got 62% of the combined company and, presumably therefore was the acquirer.
2. Subjective intent of Time's directors as evidenced in their statements that the market may perceive Time-Warner merger was putting time up for sale.
Paramount asserts only a Unocal claim. They don't believe Paramount posed a legally cognizable threat to Time shareholders and a danger to Time's corporate policy and effectiveness.
Issue: Did Time's board, having developed a strategic plan of global expansion to be launched through a business combination with Warner, come under a fiduciary duty to jettison its plan and put the corporation's future in the hands of its shareholders.
Holding: Time's decision to determine whether it needs to sell itself is a decision subject to the BJR
The court rejected that Revlon duties were triggered because there was no evidence to conclude that Time's board, in negotiating with Warner, made the dissolution or break-up of the corporate entity inevitable as was the case in Revlon. Revlon duties come up in two ways:
1. When a corporation initiates an active bidding process seeking to sell itself or to effect a business reorganization involving a clear breakup of the company.
2. In response to bidder's offer, target abandons its long-term strategy and seeks an alternative transaction involving the breakup of the company.
Revlon duties are not triggered because structural safety devises alone do not trigger Revlon. Unocal Analysis:
· Plaintiffs Argument: This was all cash and all stock and therefore the only threat was inadequate value.
· Court: We disapprove of such a narow and ridig construction of Unical
· The paramount offer was a threat because the shareholders may have been incentivized to tender shares when it was not in their best interest. Court holds that the board did not act in bad faith.
· Court can analyze all stakeholders in determining a threat, so the threat to the shareholders was a valid threat.
· Court then held that the defensive measures (changing the deal structure from all stock merger to cash tender offer and back end merger) were reasonable response in relation to the threat.
Time's responsive action to Paramount's tender offer was not aimed at cramming down on its shareholders the alternative. Rather, the goal was to carry forward with the pre-existing transaction in altered form.
· Even if there is an all cash tender offer for 100%, there is no duty for Time to negotiate with the Paramount shareholders.
· Board is the manager of the business affairs and determines what is the best course for the business.
Case Name: Paramount Communications, Inc. v. QVC Network, Inc.
Cite: 637 A.2d 34 (Del. 1994)
Facts: Court of Chancery issued a preliminary injunction enjoining certain defensive measures designed to facilitate a so-called strategic alliance between Viacom and Paramount that was approved by the board  of Paramount and intended to thwart an unsolicited bid by QVC. A merger agreement was ultimately signed between Paramount and Viacom. Viacom agreed to issue Class A, Class B, and cash for a total of
69.14. In addition, Paramount board agreed to amend the poison pill rights agreement to exempt the proposed merger with viacom, a no-shop provision was entered into, a $100M termination fee was agreed to,  and there was a stock option agreement that had puttable features. QVC then comes along and launches a tender offer at $80 a share, conditioned upon the invlaidation of the stock option agreement. Paramount then raised its bid to $80 as well comprised of Class A, Class B, and convertible preferred stock.  In this transaction, Paramount shareholders would have a minority of the votes.  QVC raised the tender offer to    90, but Paramount board when with Viacom.
Issue: Did Paramount's board of directors breach their Unocal and Revlon duties in approving the merger?
Holding: Yes, the court held that because Paramount's interest in the post-merged entity would no longer have control, this was a sale of corporate control which therefore made it incumbent upon the board to auction the firm. Here, that was not done. The director's arguments that the no-shop provision prohibited them from doing so is not valid because you cannot contract away your fiduciary duties. Further, the board did not take the opportunity when topping bids were proposed by QVC to renegotiate the defensive measures that were imposed by the Paramount merger. The court held that the measures taken were not reasonable in the circumstances because the defensive measures were so draconian.
Case Name: Lyondell Chemical Co. v. Ryan
Cite: 970 A.2d 235 (Del. 2009)
Facts: Basell wanted to buy Lyondell. Management said no. Basell bought an 8.3% stake and filed a 13D. Board met and took a wait and see approach. Basell ultimately came back and offerred $48/share with a $400M break up fee. Board tried to get a better offer including getting a go-shop and reduced break up fee. Basell didn't move but dropped the termination fee by $15M. Advisors stated the no-shop wasn't controlling because of the fiduciary out provision. Board ultimately approved the merger and shareholders approved too.
Issue: Did the Board of Directors breach their duty of loyalty by not acting in the two months after the 13D was filed?
Holding: No, bad faith will be found if a fiduciary intentionally fails to act in the face of a known duty to act, demonstrating conscious disregard for his duties. There is a vast difference between inadequate or flawed effort to carry out fiduciary duties and a conscious disregard for those duties. The court held that if they breached everything they were supposed to do, then that would be a breach of the duty of care. However, only if the knowingly and completely failed to undertake their responsibilities would they breach their duty of loyalty. Here, the record does not show that they utterly failed to obtain the best sales price. They hired advisers, tried to negotiate, and determined that it was a good deal. Thus, there was no breach of the duty of loyalty for bad faith.
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a. Statutory Merger
a. Stock for Stock Merger
i. Case 1: Merger between private companies. Bidder to issue target 30% of its shares outstanding immediately before acquisition.
1) DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. No, DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since shares issued in the merger exceed 30%, the shareholder vote exception in DGCL 251(f) will not apply to eliminate the shareholder vote. Therefore, shareholder vote is required.
2. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
ii) DGCL 261(b)(1) eliminates appraisal rights for surviving corporation (often bidder) if shareholder vote of the surviving corporation was eliminated by 251(f).
1. Here, that did not occur. Thus, Bidder's dissenters would a right to appraisal.
2. Target
i) DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
ii) DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
1. Here, target is private and therefore, market out exception does not apply.
2. Thus, target shareholders have appraisal rights.
2) MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Here, Bidder will issue 30% of capital stock. Thus, the shareholder vote is not eliminated.
2. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
d. Appraisal Rights?
1. Bidder
i) Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
2. Target
i) Two-Step Analysis:
1. Does Target Possess Appraisal Rights:
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is req uired.
2. If Yes, Does the market out exception apply?
1. MBCA 13.02(b)(1) states that appraisal rights are not available for holders of public securities.
Here, Target is private, so market out exception does not apply. Thus, target shareholders have appraisal rights.
b. Case 2: Merger between two public companies. Bidder to issue target 30% of its shares outstanding immediately before acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. No, DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituentcorporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since shares issued in the merger exceed 30%, the shareholder vote exception in DGCL 251(f) will not apply to eliminate the shareholder vote. Therefore, shareholder vote is required.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 requires Bidder shareholder vote too
1. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a v ote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, ATT is publicly traded and therefore appraisal rights are revoked.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Because ATT is not being asked to receive anything other than what is in the statute (shares of the surviving company), the appraisal right is not restored.
4. Does the provision clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was not eliminated. Thus, the provision clause does not work to limit the Bidder's appraisal rights.
2. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, DirecTV is publicly traded and therefore appraisal rights are revoked.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Because DTV shareholders receive ATT shares in the transaction, and ATT shares are the surviving company and publicly traded, the appraisal rights are NOT restored.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Here, Bidder will issue 30% of capital stock. Thus, the shareholder vote is not eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 requires Bidder shareholder vote too
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
2. If Yes, does market out exception apply?
1. Yes: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. ATT stock is public so market out applies.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities
Here, Bidder is not being asked to accept anything other than what he already had (public stock) and therefore, the appraisalrights are not restored.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. Yes: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. DTV stock is public so market out applies.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
Here, Target is not being asked to accept anything other ATT stock (public stock) and therefore, the appraisal rights are notrestored.
c. Case 3: Merger between two private companies. Bidder to issue target 15% of its shares outstanding immediately before acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. Yes, DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since shares issued in the merger fall below 20%, the shareholder vote exception in DGCL 251(f) will apply to eliminate the shareholder vote. Therefore, shareholder vote is NOT required.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 does not require Bidder shareholders' vote
2. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a v ote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Market out does not apply, therefore, this is N/A
4. Does the provision clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
2. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. No, target is not publicly traded, therefore, the market out exception does not apply.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Not applicable as market out exception did not apply.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction Here, Bidder will issue 15% of capital stock. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i)  Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1.  Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. No: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
1. Shareholder vote here wasn't required. Thus, no appraisal rights.
2. Same as DE since the provision eliminates the appraisal rights.
2. If Yes, does market out exception apply?
1. N/A: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities
N/A as there was no appraisal rights.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. No: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
N/A as target is a private entity.
d. Case 4: Merger between two public companies. Bidder to issue target 15% of its shares outstanding immediately before acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agree ment of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. Yes, DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since shares issued in the merger fall below 20%, the shareholder vote exception in DGCL 251(f) will apply to eliminate the shareholder vote. Therefore, shareholder vote is NOT required.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 does not require Bidder shareholders' vote
2. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a v ote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, bidder is public so market out does apply.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
ATT shareholders aren't getting anything outside the list above. Thus, the appraisal rights are not restored.
2. Target


4. Does the provision clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. Yes, DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. No, target is publicly traded, therefore, the market out exception does apply.
3. Does the exception to the market out exception apply?
1. No, DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
DTV shareholders aren't being asked to receive anything other than shares in the surviving corporation. Thus, the appraisal rights are not restored.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction Here, Bidder will issue 15% of capital stock. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstandingimmediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i)  Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1.  Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. No: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
1. Shareholder vote here wasn't required. Thus, no appraisal rights.
2. Same as DE since the provision eliminates the appraisal rights.
2. If Yes, does market out exception apply?
1. N/A: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities
N/A as there was no appraisal rights.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. Yes: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
No, DTV only receiving ATT stock.
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a. Case 1: Merger between two private companies. Bidder to pay cash for target
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since Bidder is paying cash as consideration, the shareholder vote exception in DGCL 251(f) will apply to eliminate the shareholder vote.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) NYSE Rule 312 does not require Bidder shareholders' vote
1. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Market out does not apply, therefore, this is N/A
4. Does the provision clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
2. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. No, target is not publicly traded, therefore, the market out exception does not apply.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Not applicable as market out exception did not apply.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction Here, Bidder will pay cash. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
1. Shareholder vote here wasn't required. Thus, no appraisal rights.
2. Same as DE since the provision eliminates the appraisal rights.
2. If Yes, does market out exception apply?
1. N/A: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities
N/A as there was no appraisal rights.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. No: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities N/A as target is a private entity.
b. Case 2: Merger between one private and one public company. Bidder to pay cash for target
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since Bidder is paying cash as consideration, the shareholder vote exception in DGCL 251(f) will apply to eliminate the shareholder vote.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) NYSE Rule 312 does not require Bidder shareholders' vote
1. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) 251(f) doesn't operate to eliminate the vote as target is not the surviving corporation.
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, bidder is public so market out applies.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Appraisal rights are not restored because they are not receiving anything outside of the list above.
4. Does the provisio clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
2. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. No, target is not publicly traded, therefore, the market out exception does not apply.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Not applicable as market out exception did not apply.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction Here, Bidder will pay cash. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
ii) 11.04(h) does not operate to eliminate the shareholder vote as target is disappearing.
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
1. Shareholder vote here wasn't required. Thus, no appraisal rights.
2. Same as DE since the provision eliminates the appraisal rights.
2. If Yes, does market out exception apply?
1. N/A: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities N/A as there was no appraisal rights.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. No: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
N/A as market out doesn't apply.
c. Case 3: Merger between two public companies. Bidder to pay cash for target
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
2. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Most often Bidder for Direct Merger)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since Bidder is paying cash as consideration, the shareholder vote exception in DGCL 251(f) will apply to eliminate the shareholder vote.
ii) NYSE Rule 312: PubCo Shareholder Vote Trigger
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) NYSE Rule 312 does not require Bidder shareholders' vote
2. Target
i) Required: DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) 251(f) doesn't operate to eliminate the vote as target is not the surviving corporation.
d. Appraisal Rights?
1. Bidder
i) Four-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Here, bidder is public so market out applies.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Appraisal rights are not restored because they are not receiving anything outside of the list above.
2. Target


4. Does the provisio clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Yes, target is publicly traded, therefore, the market out exception does apply.
ii. MBCA Analysis


3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Yes, target is asked to receive cash, which is outside the four consideration types above. Thus, appraisal rights are restor ed.applicable as market out exception did not apply.
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
2. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction Here, Bidder will pay cash. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
ii) 11.04(h) does not operate to eliminate the shareholder vote as target is disappearing.
d. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Does Bidder have appraisal rights?
1. MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
1. Shareholder vote here wasn't required. Thus, no appraisal rights.
2. Same as DE since the provision eliminates the appraisal rights.
2. If Yes, does market out exception apply?
1. N/A: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
3. If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
1. Cash; or
2. Publicly traded securities N/A as there was no appraisal rights.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. Yes since DTV is public
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
No, as DTV not asked to receive anything other than cash.
Short Form Mergers
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a. Case 3: Parent owns 92% of Target. Parent proposes a merger to purchase the minority shareholders
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Parent
i) Required: DGCL 253(a) controls and states the BOD of the parent corporation may effect the merger after obtaining board approval.
2. Subsidiary
i) Not Required: DGCL 253 does not state requirements for the subsidiary board to approve. Therefore, by negative inference, this is not required.
c. Shareholder Approval?
1. Bidder
i) Not Required: DGCL 253 does not state requirements for the subsidiary board to approve. Therefore, by negative inference, this is not required.
2. Target
i) Not Required: DGCL 253 does not state requirements for the subsidiary board to approve. Therefore, by negative inference, this is not required.
d. Appraisal Rights?
1. Bidder
i) No: DGCL 253(d) does not state that shareholders in the parent corporation are entitled to appraisal rights. Therefore, by negative inference, there are no appraisal rights.
2. Target
i) Yes: DGCL 253(d) states that stockholders of the subsidiary shall have appraisal rights.
ii) DGCL 262(b)(3) also provides for these appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
2. Board Approval?
1. Parent
i) MBCA 11.05(a) does not state anything about BOD approval for the parent.
ii) However MBCA 11.05(c) states that except as provided in 11.05(a)-(b), MBCA chapter 11 applies.
iii) Therefore, MBCA 11.04(a) would operate to require BOD approval for a party to the merger.
2. Subsidiary
i) Not Required: MBCA 11.05 states that BOD approval of subsidiary is not necessary unless the articles of the parent or subsidi ary require so.
3. Shareholder Approval?
1. Bidder
i) Two-Step Analysis:
1. Is a vote required?
1. Yes: MBCA 11.05(a) does not state requirements for the parent shareholders to approve the merger.
2. However MBCA 11.05(c) states that except as provided in 11.05(a)-(b), MBCA chapter 11 applies.
3. Since MBCA 11.04(a) would operate to require BOD approval for a party to the merger, MBCA 11.04(b) would require a shareholde r vote of the parent.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting.  Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Here, the parent survives, and is paying cash to the minority shareholders. Thus, the Bidder shareholder vote is eliminated.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
iii) If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
1. If yes, no amendment to articles is required.
2. If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. Subsidiary
i) Not Required: MBCA 11.05 does not state requirements for the subsidiary shareholders to approve unless the articles of the pa rent or subsidiary say
otherwise. Thus, this is not required.
1. Appraisal Rights?
1. Bidder
i) No: MBCA 13.02 states that appraisal rights are only available when shareholder approval is required.
2. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1)(ii) states that stockholders of the subsidiary shall have appraisal rights.
ii) If Yes, does market out exception apply?
1. MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. Not applicable since entity is private.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than :
a. Cash; or
b. Publicly traded securities
N/A as market out doesn't apply.
Thus, target's minority shareholders in the short-form merger retain appraisal rights.
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a. Case 1: Bidder purchases all assets and certain liabilities from target in exchange for cash. Bidder and target are private entities. Target will be dissolved and liquidated after the acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 141(a) states that the business and affairs of every corporation shall be managed by the BOD.
2. DGCL 122(4) provides that every corporation has the power to purchase and sell assets.
b. Board Approval?
1. Bidder
i) Fundamental Change?
i) No, Purchase of assets is not a fundamental change to the business. Thus, DGCL 271 does not control and BOD approval not required.
ii) However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest that the BOD should approve the transaction.
2. Target
i) Fundamental Change?
i) Yes, sale of all assets is a fundamental change to the business.
ii) Thus, DGCL 271(a) controls and BOD approval is required to sell.
c. Shareholder Approval?
1. Bidder
i) Not Required: DGCL 271(a) does not state requirements for the Bidder board to approve. Therefore, by negative inference, thi s is not required.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not require shareholder vote
2. Target
i) DGCL 271(a) states that the sale of all or substantially all assets must be approved by the shareholders.
i) Notice: at least 20 days
ii) Vote Threshold: Majority of the outstanding stock entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
2. Target
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 8.01(b) states that the business and affairs of every corporation shall be managed by the BOD.
2. MBCA 3.02(d)-(e) provides that every corporation has the power to purchase and sell assets.
3. Board Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) However, board is authorized by MBCA 8.01(b) and 3.02(d) to carry out this action. Good corporate governance practices would suggest that the BOD should approve the transaction.
2. Target
i) MBCA 12.02(b) states that BOD approval is necessary if there is sale of all or substantially all of the corporation's assets
4. Shareholder Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) Did Bidder issue shares to purchase assets?
i) If yes, MBCA 6.21 states that shareholder approval is required if:
a. Shares are issued for consideration other than cash; and
b. Voting power of shares issued exceeds 20% of the shares outstanding before the acquisition.
Not relevant here since Bidder pays in cash
iii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not require shareholder vote
2. Target
i) MBCA 12.02(a) states that shareholder approval is "the disposition would leave the corporation without a significant continuing business activity".
ii) MBCA 12.02(a) provides a safe harbor and states, "A corporation will conclusively be deemed to have retained a significant continuing business activity if it retains a business activity that represented, for the consolidated corporation, at least:
i) 25% of total assets at the end of the most recent fiscal year; and
ii) Either, for the most recently completed fiscal year:
a. 25% of either income from continuing operations before taxes or
b. 25% of revenues from continuing operations
Here, Bidder purchased all assets. Therefore, target is left without a significant continuing business activity. Therefore, shareholder vote is required.
5. Appraisal Rights?
1. Bidder
i) No: MBCA 13.02 does not state that the purchaser has appraisal rights. It only governs those shareholders in a corporation that disposes assets.
i) Therefore, by negative inference, there are no appraisal rights.
2. Target
i) Four-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02 states that stockholders of the subsidiary shall have appraisal rights IF the shareholder was entitled to vot e on the asset disposition.
ii) If Yes, does market out exception apply?
1. MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. Not applicable since entity is private.
iii) If market out exception applies, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than :
a. Cash; or
b. Publicly traded securities
N/A as market out doesn't apply.
iv) If Bidder has appraisal rights, does the "distribution exception" in MBCA 13.02 apply?
1. MBCA 13.02(a)(3)
a. Appraisal rights are revoked if:
a. Under the terms of the agreement, shareholders will receive cash distributions from the corporation IN EXCESS of a reasonable amount described in 14.06 and
14.07 (amounts reserved for creditor claims)
1. Within one year after the shareholders' approval of the action and
2. In accordance with their respective interests at the time of the distribution; and
b. The disposition of assets is not an interested transaction.
No evidence of a distribution in the agreement, thus appraisal rights are retained.
b. Case 2: Bidder purchases all assets and certain liabilities from target in exchange for cash. Bidder is public and target is private . Target will be dissolved and liquidated after the acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 141(a) states that the business and affairs of every corporation shall be managed by the BOD.
2. DGCL 122(4) provides that every corporation has the power to purchase and sell assets.
b. Board Approval?
1. Bidder
i) Fundamental Change?
i) No, Purchase of assets is not a fundamental change to the business. Thus, DGCL 271 does not control and BOD approval not required.
ii) However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest that the BOD should approve the transaction.
2. Target
i) Fundamental Change?
i) Yes, sale of all assets is a fundamental change to the business.
ii) Thus, DGCL 271(a) controls and BOD approval is required to sell.
c. Shareholder Approval?
1. Bidder
i) Not Required: DGCL 271(a) does not state requirements for the Bidder board to approve. Therefore, by negative inference, thi s is not required.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not require shareholder vote
2. Target
i) DGCL 271(a) states that the sale of all or substantially all assets must be approved by the shareholders.
i) Notice: at least 20 days
ii) Vote Threshold: Majority of the outstanding stock entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
2. Target
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 8.01(b) states that the business and affairs of every corporation shall be managed by the BOD.
2. MBCA 3.02(d)-(e) provides that every corporation has the power to purchase and sell assets.
3. Board Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) However, board is authorized by MBCA 8.01(b) and 3.02(d) to carry out this action. Good corporate governance practices would suggest that the BOD should approve the transaction.
2. Target
i) MBCA 12.02(b) states that BOD approval is necessary if there an asset disposition that would leave the company without a significant business activity.
4. Shareholder Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) Did Bidder issue shares to purchase assets?
i) If yes, MBCA 6.21 states that shareholder approval is required if:
a. Shares are issued for consideration other than cash; and
b. Voting power of shares issued exceeds 20% of the shares outstanding before the acquisition.
Not relevant here since Bidder pays in cash
iii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not require shareholder vote
2. Target
i) MBCA 12.02(a) states that shareholder approval is "the disposition would leave the corporation without a significant continuing business activity".
ii) MBCA 12.02(a) provides a safe harbor and states, "A corporation will conclusively be deemed to have retained a significant continuing business activity if it retains a business activity that represented, for the consolidated corporation, at least:
i) 25% of total assets at the end of the most recent fiscal year; and
ii) Either, for the most recently completed fiscal year:
a. 25% of either income from continuing operations before taxes or
b. 25% of revenues from continuing operations
Here, Bidder purchased all assets. Therefore, target is left without a significant continuing business activity. Therefore, shareholder vote is required.
5. Appraisal Rights?
1. Bidder
i) No: MBCA 13.02 does not state that the purchaser has appraisal rights. It only governs those shareholders in a corporation that disposes assets.
i) Therefore, by negative inference, there are no appraisal rights.
2. Target
i) Four-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02 states that stockholders of the subsidiary shall have appraisal rights IF the shareholder was entitled to vot e on the asset disposition.
ii) If Yes, does market out exception apply?
1. MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. Not applicable since entity is private.
iii) If market out exception applies, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than :
a. Cash; or
b. Publicly traded securities
N/A as market out doesn't apply.
iv) If Bidder has appraisal rights, does the "distribution exception" in MBCA 13.02 apply?
1. MBCA 13.02(a)(3)
a. Appraisal rights are revoked if:
a. Under the terms of the agreement, shareholders will receive cash distributions from the corporation IN EXCESS of a reasonable amount described in 14.06 and
14.07 (amounts reserved for creditor claims)
1. Within one year after the shareholders' approval of the action and
2. In accordance with their respective interests at the time of the distribution; and
b. The disposition of assets is not an interested transaction.
Distribution will be made pursuant to the terms in the agreement, thus appraisal rights are revoked.
c. Case 3: Bidder purchases all assets and certain liabilities from target in exchange for 30% of voting stock. Bidder is public and target is private . Target will be dissolved and liquidated after the acquisition.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 141(a) states that the business and affairs of every corporation shall be managed by the BOD.
2. DGCL 122(4) provides that every corporation has the power to purchase and sell assets.
b. Board Approval?
1. Bidder
i) Fundamental Change?
i) No, Purchase of assets is not a fundamental change to the business. Thus, DGCL 271 does not control and BOD approval not required.
i) However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest that the BOD should approve the transaction.
ii) Did Bidder Issue Stock to Purchase Assets?
i) If yes, DGCL 152 states that BOD approval is required before stock can be issued.
Thus, Bidder BOD approval is required.
2. Target
i) Fundamental Change?
i) Yes, sale of all assets is a fundamental change to the business.
ii) Thus, DGCL 271(a) controls and BOD approval is required to sell.
c. Shareholder Approval?
1. Bidder
i) Not Required: DGCL 271(a) does not state requirements for the Bidder board to approve. Therefore, by negative inference, thi s is not required.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying with stock. Thus, NYSE Rule 312 requires shareholder vote
2. Target
i) DGCL 271(a) states that the sale of all or substantially all assets must be approved by the shareholders.
i) Notice: at least 20 days
ii) Vote Threshold: Majority of the outstanding stock entitled to vote (absolute majority)
d. Appraisal Rights?
1. Bidder
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
2. Target
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a sale of assets, there is no possibility fo r appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 8.01(b) states that the business and affairs of every corporation shall be managed by the BOD.
2. MBCA 3.02(d)-(e) provides that every corporation has the power to purchase and sell assets.
3. Board Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) However, board is authorized by MBCA 8.01(b) and 3.02(d) to carry out this action. Good corporate governance practices would suggest that the BOD should approve the transaction.
i) Did Bidder Issue Stock to Purchase Assets?
i) If yes, MBCA 6.21(b) states that BOD approval is required before stock can be issued.
Thus, Bidder BOD approval is required.
2. Target
i) MBCA 12.02(b) states that BOD approval is necessary if there an asset disposition that would leave the company without a significant business activity.
4. Shareholder Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder BOD approval is necessary. By negative inference vote is not required.
ii) Did Bidder issue shares to purchase assets?
i) If yes, MBCA 6.21(f) states that shareholder approval is required if:
a. Shares are issued for consideration other than cash; and
b. Voting power of shares issued exceeds 20% of the shares outstanding before the acquisition.
Since Bidder issues more than 20% of voting stock, shareholder vote is required.
iii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying 30% stock. Thus, NYSE Rule 312 requires shareholder vote
2. Target
i) MBCA 12.02(a) states that shareholder approval is "the disposition would leave the corporation without a significant continuing business activity".
ii) MBCA 12.02(a) provides a safe harbor and states, "A corporation will conclusively be deemed to have retained a significant continuing business activity if it retains a business activity that represented, for the consolidated corporation, at least:
i) 25% of total assets at the end of the most recent fiscal year; and
ii) Either, for the most recently completed fiscal year:
a. 25% of either income from continuing operations before taxes or
b. 25% of revenues from continuing operations
Here, Bidder purchased all assets. Therefore, target is left without a significant continuing business activity. Therefore, shareholder vote is required.
5. Appraisal Rights?
1. Bidder
i) No: MBCA 13.02 does not state that the purchaser has appraisal rights. It only governs those shareholders in a corporation that disposes assets, not those that acquire assets.
i) Therefore, by negative inference, there are no appraisal rights.
2. Target
i) Four-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02 states that stockholders of the subsidiary shall have appraisal rights IF the shareholder was entitled to vot e on the asset disposition.
ii) If Yes, does market out exception apply?
1. MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
2. Not applicable since entity is private.
iii) If market out exception applies, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than :
a. Cash; or
b. Publicly traded securities
N/A as market out doesn't apply.
iv) If Bidder has appraisal rights, does the "distribution exception" in MBCA 13.02 apply? 1. MBCA 13.02(a)(3)
a. Appraisal rights are revoked if:
a. Under the terms of the agreement, shareholders will receive cash distributions from the corporation IN EXCESS of a reasonable amount described in 14.06 and
14.07 (amounts reserved for creditor claims)
1. Within one year after the shareholders' approval of the action and
2. In accordance with their respective interests at the time of the distribution; and
b. The disposition of assets is not an interested transaction.
Distribution will be made pursuant to the terms in the agreement, if the distributions are in excess of a reasonable amount, appraisal rights are revoked.
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a. Case 1: Bidder purchases all assets and certain liabilities from target in exchange for cash. Bidder is public and target is private .
i. DE Law Analysis
a. Enabling Language?
1. Bidder
i) DGCL 141(a) states that the business and affairs of every corporation shall be managed by the BOD.
ii) DGCL 122(4) provides that every corporation has the power to purchase and sell personal property.
2. Target
i) Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into a ny action.
ii) Rather, the bidder is directly transacting with the target's shareholders.
b. Board Approval?
1. Bidder
i) Generally not required. However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest tha t the BOD should approve the transaction.
ii) Did Bidder Issue Stock to Purchase Stock?
i) If yes, DGCL 152 states that BOD approval is required before stock can be issued.
Bidder paid cash here, so N/A
2. Target
i) Not required as target company is not a party to the transaction.
c. Shareholder Approval?
1. Bidder
i) Not Required under DGCL unless:
i) Corporation transfers stock to buyer as consideration AND
ii) There is insufficient authorized and unissued shares and an amendment to the certificate is required.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying with cash. Thus, NYSE Rule 312 does not require a shareholder vote
2. Target
i) No vote required under DGCL. Bidder is transacting directly with the target shareholders. Thus, the target shareholder's de cision to sell is, in effect, their vote.
d. Appraisal Rights?
1. Bidder
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a stock purchase, there is no possibility fo r appraisal rights.
2. Target
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a stock purchase, there is no possibility fo r appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. Bidder
1. MBCA 8.01(b) states that the business and affairs of every corporation shall be managed by the BOD.
2. MBCA 3.02(f) provides that every corporation has the power to purchase shares in another entity.
2. Target
1. Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into a ny action.
2. Rather, the bidder is directly transacting with the target's shareholders.
3. Board Approval?
1. Bidder
i) Generally not required. However, board is authorized by MBCA 8.01 to purchase shares and good corporate governance practices would suggest that the BOD should approve the transaction.
i) Did Bidder Issue Stock to Purchase Assets?
i) If yes, MBCA 6.21(b) states that BOD approval is required before stock can be issued.
Cash was used as consideration so no BOD approval required.
2. Target
i) Not required as target company is not a party to the transaction.
4. Shareholder Approval?
1. Bidder
i) If bidder uses cash in stock purchase, shareholder approval is not required.
ii) Did Bidder issue shares to purchase assets?
i) If yes, MBCA 6.21(f) states that shareholder approval is required if:
a. Shares are issued for consideration other than cash; and
b. Voting power of shares issued exceeds 20% of the shares outstanding before the acquisition.
i) If yes, does bidder have sufficient authorized but unissued shares?
a. If there is insufficient authorized and unissued shares and an amendment to the certificate is required and shareholder appro val is required per MBCA 10.03(b)
Bidder is paying cash, therefore N/A
iii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not require shareholder vote
2. Target
i) No vote required under MBCA. Bidder is transacting directly with the target shareholders. Thus, the target shareholder's de cision to sell is, in effect, their vote.
5. Appraisal Rights?
1. Bidder
i) No, bidder shareholders do not have the right to vote, therefore, they don't get appraisal rights.
ii) MBCA 13.02 also does not provide for appraisal rights in a stock purchase.
2. Target
i) No, target shareholders do not need statutory protection.
ii) They can just reject the Bidder's offer.
iii) Also MBCA 13.02 states that appraisal rights are not available to target's shareholders in a stock purchase. Thus, by negati ve inference, there are none.
b. Case 2: Bidder purchases all assets and certain liabilities from target in exchange for 24% of stock. Bidder is public and target is private .
i. DE Law Analysis
a. Enabling Language?
1. Bidder
i) DGCL 141(a) states that the business and affairs of every corporation shall be managed by the BOD.
ii) DGCL 122(4) provides that every corporation has the power to purchase personal property.
2. Target
i) Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into a ny action.
ii) Rather, the bidder is directly transacting with the target's shareholders.
b. Board Approval?
1. Bidder
i) Generally not required. However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest tha t the BOD should approve the transaction.
ii) Did Bidder Issue Stock to Purchase Stock?
i) If yes, DGCL 152 states that BOD approval is required before stock can be issued.
Bidder paid with stock and therefore, BOD approval is required.
2. Target
i) Not required as target company is not a party to the transaction.
c. Shareholder Approval?
1. Bidder
i) Not Required under DGCL unless:
i) Corporation transfers stock to buyer as consideration AND
ii) There is insufficient authorized and unissued shares and an amendment to the certificate is required.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying with 24% stock. Thus, NYSE Rule 312 will require a shareholder vote
2. Target
i) No vote required under DGCL. Bidder is transacting directly with the target shareholders. Thus, the target shareholder's de cision to sell is, in effect, their vote.
d. Appraisal Rights?
1. Bidder
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a stock purchase, there is no possibility fo r appraisal rights.
2. Target
i) No: DGCL 262 only applies to mergers. Thus, if you structure the acquisition as a stock purchase, there is no possibility fo r appraisal rights.
ii. MBCA Analysis
a. Enabling Language
1. Bidder
1. MBCA 8.01(b) states that the business and affairs of every corporation shall be managed by the BOD.
2. MBCA 3.02(f) provides that every corporation has the power to purchase shares in another entity.
2. Target
1. Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into a ny action.
2. Rather, the bidder is directly transacting with the target's shareholders.
3. Board Approval?
1. Bidder
i) Generally not required. However, board is authorized by MBCA 8.01 to purchase shares and good corporate governance practices would suggest that the BOD should approve the transaction.
i) Did Bidder Issue Stock to Purchase Assets?
i) If yes, MBCA 6.21(b) states that BOD approval is required before stock can be issued.
Stock was used as consideration so no BOD approval required.
2. Target
i) Not required as target company is not a party to the transaction.
4. Shareholder Approval?
1. Bidder
i) If bidder uses cash in stock purchase, shareholder approval is not required.
ii) Did Bidder issue shares to purchase assets?
i) If yes, MBCA 6.21(f) states that shareholder approval is required if:
a. Shares are issued for consideration other than cash; and
b. Voting power of shares issued exceeds 20% of the shares outstanding before the acquisition.
i) If yes, does bidder have sufficient authorized but unissued shares?
a. If there is insufficient authorized and unissued shares and an amendment to the certificate is required and shareholder appro val is required per MBCA 10.03(b)
Bidder is paying with 24% stock, therefore, GOOG shareholders get a vote
iii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying with stock. Thus, NYSE Rule 312 requires shareholder vote
2. Target
i) No vote required under MBCA. Bidder is transacting directly with the target shareholders. Thus, the target shareholder's de cision to sell is, in effect, their vote.
5. Appraisal Rights?
1. Bidder
i) Bidder shareholders have a right to vote, but MBCA 13.02 does not provide for appraisal rights in a stock purchase.
ii) Even if appraisal rights were provided, the market out would apply and eliminate such appraisal rights.
2. Target
i) No, target shareholders do not need statutory protection.
ii) They can just reject the Bidder's offer.
iii) Also MBCA 13.02 states that appraisal rights are not available to target's shareholders in a stock purchase. Thus, by negati ve inference, there are none.
Fwd. Triangular Merger Problems
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a. Case 4: Bidder and Target are public companies. Bidder forms NewCo. NewCo pays Target 30% of Bidder's stock in the merger.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Two-Step Analysis:
i) Is the transaction consideration cash or stock?
1. If cash: Bidder BOD approval not required.
1. However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest that the BOD should approve the transaction.
2. If stock: DGCL 152 states that BOD approval is required before stock can be issued.
As Bidder will issue stock, BOD approval will be necessary.
ii) DGCL 251(b) does not require BOD approval because Bidder is not a party to the merger
1. NewCo
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
i) Foregone conclusion since Bidder management/BOD occupies NewCo board
3. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Not required by DGCL 251(c) as Bidder is not a constituent corporation to the merger.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 requires Bidder shareholders' vote
2. NewCo
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Since Forward Triangular Merger, NewCo will survive)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since NewCo will survive, and Bidder--not NewCo--will issue shares, DGCL 251(f) will apply to eliminate the shareholder vote. Therefore, NewCo shareholder vote is NOT required.
Note: Shareholder vote isn't necessary here, because Bidder wholly-owns NewCo and is initiating the transaction with target. Thus, the shareholder vote is a foregone conclusion.
3. Target
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Since Forward Triangular Merger, NewCo will survive)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since target will not survive the merger, shareholder vote is required.
d. Appraisal Rights?
1. Bidder
i) No, DGCL 262(b) states that appraisal rights are only available for shareholders in constituent corporations
2. NewCo
i) Two-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a)-(b) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the provisio clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was eliminated. Thus, the provisio clause eliminates Bidder's appraisal rights.
Note: Market out exception likely doesn't play a big role here as NewCo is not a publicly traded company--Bidder is.
3. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a)-(b) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Yes, target is publicly traded, therefore, the market out exception does apply.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Target shareholders aren't being asked to receive anything other than shares of stock in any other corporation that is publicly traded (#2). Thus, the appraisal rights are not restored.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Two-Step Analysis:
i) Is the transaction consideration cash or stock?
1. If cash: Bidder BOD approval not required.
1. However, board is authorized by MBCA 8.01 (BOD manager of business affairs) to enter into this transaction and good corporate governance practices would suggest that the BOD should approve the transaction.
2. If stock: MBCA 6.21(b) states that BOD approval is required before stock can be issued.
As Bidder will issue stock, BOD approval will be necessary.
ii) MBCA 11.04(a) doesn't require bidder BOD approval because Bidder is not a party to the merger.
1. NewCo
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
1. Foregone conclusion since Bidder management/BOD occupies NewCo board
3. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
1. Is a vote required?
1. MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders of a company that is a party to a merger.
1. Bidder is not a party to the merger, thus, there is no shareholder vote requirement
2. If Bidder issued shares, does MBCA 6.21(f) require a shareholder vote?
1. 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
2. NewCo


Because Bidder issued 30% of its stock, MBCA Rule 6.21(f) requires the shareholder approval
3. Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 requires shareholder vote
4. If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
i) If yes, no amendment to articles is required.
ii) If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
i) Two-Step Analysis:
1. Is a vote required?
1. MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders of a company that is a party to a merger.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Since NewCo will survive, and Bidder--not NewCo--will issue shares, MBCA 11.04(h) will apply to eliminate the shareholder vote. Therefore, NewCo shareholder vote is NOT required.
Note: Shareholder vote isn't necessary here, because Bidder wholly-owns NewCo and is initiating the transaction with target. Thus, the shareholder vote is a foregone conclusion.
3. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
ii) Vote not eliminated under MBCA 11.04(h) because target is disappearing.
d. Appraisal Rights?
1. Bidder
i) Bidder does not have appraisal rights because Bidder is not a party to the merger.
2. NewCo
i) Does NewCo have appraisal rights?
a) MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
i) Shareholder vote here was required. Thus, appraisal rights.
b) Does exception apply?
i) However, MBCA 13.02 does not provide appraisal rights to any shareholder that owns shares that remain outstanding after the merger.
a. Since NewCo will survive, this provision will operate to prevent appraisal rights too.
ii) Note: Market out exception likely doesn't play a big role here as NewCo is not a publicly traded company--Bidder is.
3. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. Yes: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
No, target is receiving the public parent's stock.
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a. Case 4: Bidder and Target are public companies. Bidder forms NewCo. NewCo pays Target cash and 16% - 18% of Bidder's stock in the merger.
i. DE Law Analysis
a. Enabling Language?
1. DGCL 251(a) is the enabling language that states any 2 or more corporations may merge
b. Board Approval?
1. Bidder
i) Two-Step Analysis:
i) Is the transaction consideration cash or stock?
1. If cash: Bidder BOD approval not required.
1. However, board is authorized by DGCL 141(a) and good corporate governance practices would suggest that the BOD should approve the transaction.
2. If stock: DGCL 152 states that BOD approval is required before stock can be issued.
As Bidder will issue stock, BOD approval will be necessary.
ii) DGCL 251(b) does not require BOD approval because Bidder is not a party to the merger
1. NewCo
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
i) Foregone conclusion since Bidder management/BOD occupies NewCo board
3. Target
i) Required: DGCL 251(b) controls and states the BOD of each constituent corporation shall adopt a resolution approving an agreement of merger.
c. Shareholder Approval?
1. Bidder
i) Not required by DGCL 251(c) as Bidder is not a constituent corporation to the merger.
i) DGCL doesn't have a provision like MBCA 6.21(f) that requires shareholder approval if more than 20% of stock is issued.
ii) Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require Bidder shareholders' vote
2. NewCo
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Since Forward Triangular Merger, NewCo will survive)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
Since NewCo will not survive, NewCo shareholder vote is required. Foregone conclusion because Bidder owns 100% of NewCo and the Board of Bidder will vote the shares.
3. Target
i) Two-Step Analysis:
i) Is a vote required?
1. Yes, DGCL 251(c) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: The time, place, and purpose of meeting must be given at least 20 days prior to the date of the meeting.
2. Approval Threshold: Majority of outstanding stock of the corporation entitled to vote (absolute majority)
ii) Is the shareholder vote eliminated for the Surviving Corporation? (Since Forward Triangular Merger, NewCo will survive)
1. DGCL 251(f) states that unless required by its certificate of incorporation, no vote of the stockholders of a constituent corporation surviving a merger shall be necessary to authorize a merger if:
1. Agreement doesn't amend the articles of incorporation;
2. Each share of the Company's stock outstanding before the merger remains identical after the merger; and
3. Shares issued in the merger do not exceed 20% of the surviving corporation's outstanding shares before the merger.
While target will survive the merger, target shares will not remain identical after the merger. Target shares are cancelled, cease to exist, and are exchanged for Bidder shares and cash for fractional shares. Thus, shareholder vote is required.
d. Appraisal Rights?
1. Bidder
i) No, DGCL 262(b) states that appraisal rights are only available for shareholders in constituent corporations
2. NewCo
i) Two-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a)-(b) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the provisio clause eliminate appraisal right?
1. DGCL 262(b)(1) provides that appraisal rights are eliminated if the right to a shareholder vote is eliminated by 251(f).
2. Here, the right to vote was not eliminated. Thus, the provisio clause does NOT eliminates Bidder's appraisal rights.
Note: Market out exception likely doesn't play a big role here as NewCo is not a publicly traded company--Bidder is.
Note 2: Even though NewCo shareholders retain appraisal rights, they likely won't be exercised as Bidder owns 100% of NewCo and Bidder board/management will
vote the shares in favor of the merger, precluding the availability to the appraisal remedy.
3. Target
i) Three-Step Analysis:
1. Do target shareholders have appraisal rights?
1. Yes, DGCL 262(a)-(b) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger.
2. Does the market out exception eliminate appraisal rights?
1. DGCL 262(b)(1)(i)-(ii) contains the market out exception and eliminates the right to appraisal where the shares to be eliminated (target in a direct merger) are publicly traded.
2. Yes, target is publicly traded, therefore, the market out exception does apply.
3. Does the exception to the market out exception apply?
1. DGCL 262(b)(2) contains the exception to the market out exception that restores the right of appraisal--even if the dissenting shares are publicly traded unless the merger consideration falls within one or more of the four categories:
1. Shares of surviving corporation
2. Shares of stock in any other corporation that are publicly traded
3. Cash for fractional shares
4. Any combination of the foregoing
Target shareholders are being asked to receive CASH, cash for fractional shares, and shares of stock in any other corporation that is publicly traded (#2). Thus, the appraisal rights are restored.
ii. MBCA Analysis
a. Enabling Language
1. MBCA 11.02 is the enabling language that permits domestic and foreign entities to merger.
b. Board Approval?
1. Bidder
i) Two-Step Analysis:
i) Is the transaction consideration cash or stock?
1. If cash: Bidder BOD approval not required.
1. However, board is authorized by MBCA 8.01 (BOD manager of business affairs) to enter into this transaction and good corporate governance practices would suggest that the BOD should approve the transaction.
2. If stock: MBCA 6.21(b) states that BOD approval is required before stock can be issued.
As Bidder will issue stock, BOD approval will be necessary.
ii) MBCA 11.04(a) doesn't require bidder BOD approval because Bidder is not a party to the merger.
1. NewCo
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
1. Foregone conclusion because Bidder owns 100% of NewCo and the Board of Bidder will vote the shares.
3. Target
i) Required: MBCA 11.04(a) states that the plan of merger shall be adopted by the BOD.
c. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
1. Is a vote required?
1. MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders of a company that is a party to a merger.
1. Bidder is not a party to the merger, thus, there is no shareholder vote requirement
2. If Bidder issued shares, does MBCA 6.21(f) require a shareholder vote?
1. 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Because Bidder issued 16%-18% of its stock, MBCA Rule 6.21(f) does not requires the shareholder approval
3. Does NYSE Rule 312 trigger a shareholder vote?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Thus, NYSE Rule 312 does not require shareholder vote
4. If a stock acquisition, does Bidder have sufficient authorized but unissued shares to complete the transaction?
i) If yes, no amendment to articles is required.
ii) If no, amendment to articles is required.
1. Consequently MBCA 10.03 will require a shareholder vote to increase the number of authorized shares outstanding.
2. NewCo
i) Two-Step Analysis:
1. Is a vote required?
1. MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders of a company that is a party to a merger.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
2. Is the vote eliminated?
1. MBCA 11.04(h)(1)-(4) provide that the shareholder's vote is eliminated if:
1. The corporation will survive the merger;
2. Articles of incorporation will not be changed;
3. Shares outstanding before the merger will be identical to those outstanding after the merger; and
4. Vote is not required under 6.21(f), which requires a vote when:
1. Shares are issued for consideration other than cash; and
2. Voting power of issued shares exceeds 20% of voting power before the transaction
Since NewCo will NOT, NewCo shareholder vote is required. Foregone conclusion because Bidder owns 100% of NewCo and the Board of Bidder will vote the
shares.
3. Target
i) Required: MBCA 11.04(b) provides that the plan of merger shall be approved by the shareholders.
1. Notice: MBCA 11.04(d) states that notice must be given, but no explicit timing requirement
2. Approval Threshold: MBCA 11.04(e) provides that:
1. There must be quorum at the meeting. Quorum is defined as a majority of the votes entitled to be cast on the plan.
2. The merger must be approved by a majority of the voting group present (more yes than no votes after quorum is satisfied)
ii) Vote not eliminated under MBCA 11.04(h) because shares outstanding before the merger will be cancelled, cease to exist, and exchanged.
d. Appraisal Rights?
1. Bidder
i) Bidder does not have appraisal rights because Bidder is not a party to the merger.
2. NewCo
i) Does NewCo have appraisal rights?
a) MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
i) Shareholder vote here was required. Thus, appraisal rights.
b) Does exception apply?
i) However, MBCA 13.02 does not provide appraisal rights to any shareholder that owns shares that remain outstanding after the merger.
a. Since NewCo will not survive, appraisal rights are retained.
ii) Note: Market out exception likely doesn't play a big role here as NewCo is not a publicly traded company--Bidder is.
iii) Note 2: Even though NewCo shareholders retain appraisal rights, they likely won't be exercised as Bidder owns 100% of NewCo and Bidder board/management will vote the shares in favor of the merger, precluding the availability to the appraisal remedy.
3. Target
i) Three-Step Analysis:
i) Does Bidder have appraisal rights?
1. Yes: MBCA 13.02(a)(1) states that shareholders possess appraisal rights for merger transactions where shareholder vote is required.
ii) If Yes, does market out exception apply?
1. Yes: MBCA 13.02(b)(1)(i) states that appraisal rights shall not be available for holders of shares of any public stock.
iii) If yes, are appraisal rights restored?
1. MBCA 13.02(b)(3) provides that appraisal rights are restored if the holder is required to accept any consideration other than:
a. Cash; or
b. Publicly traded securities
No, target is receiving cash and the public parent's stock.
CA Law Corporate Formalities
Tuesday, November 23, 2021
11:00 AM
a. Case 1: Merger between two private companies. Bidder to issue target 30% of its shares outstanding immediately before acquisition.
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
2. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since shares issued in the merger exceed the 17% threshold, the Bidder shareholder vote is not eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Parties to the merger are private, therefore, no.
2. Target
a) Two-Step Analysis:
a) Is a vote required?
a) Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
b) Is the shareholder vote eliminated?
a) CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
a) That corporation, or its shareholders, shall own more than 5/6 (83.33%)
b) Of the voting power of the surviving corporation or parent party.
Since target will only own 30%, the vote is not eliminated.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
2. Target


3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A Market out doesn't apply
b. Case 2: Merger between two private companies. Bidder to issue target 15% of its shares outstanding immediately before acquisition.
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
2. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since shares issued in the merger do not exceed the 17% threshold, the Bidder shareholder vote is eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Parties to the merger are private, therefore, no.
2. Target
a) Two-Step Analysis:
a) Is a vote required?
a) Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
b) Is the shareholder vote eliminated?
a) CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
a) That corporation, or its shareholders, shall own more than 5/6 (83.33%)
b) Of the voting power of the surviving corporation or parent party.
Since target will only own 17%, the vote is not eliminated.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's right to vote was eliminated. Thus, no appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
2. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A Market out doesn't apply
c. Case 3: Merger between two private companies. Bidder to pay cash for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
2. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying cash, it will own 100% of the surviving corporation. Thus, the Bidder shareholder vote is eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Parties to the merger are private, therefore, no.
2. Target
a) Two-Step Analysis:
a) Is a vote required?
a) Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
b) Is the shareholder vote eliminated?
a) CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
a) That corporation, or its shareholders, shall own more than 5/6 (83.33%)
b) Of the voting power of the surviving corporation or parent party.
Since target will only own 0%, the vote is not eliminated.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's right to vote was eliminated. Thus, no appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A Market out doesn't apply
2. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the
merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
d. Case 4: Asset purchase. Bidder is public, target is private. Bidder to pay cash for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Since Bidder uses cash, not equity and unsecured debt, to purchase target, this is not a sale-of-assets reorganization.
2. Rather, this would fall under the sale of assets provisions in CCC 1000-1002
b. Enabling Language?
1. CCC 300(a) is the enabling language for bidder which states that the board is the manager of the business affairs.
2. CCC 1001 is the enabling language for target that states a corporation may sell all or substantially all of its assets if approved by the board.
c. Board Approval?
1. Bidder
i) Not Required: CCC 1001(a) is the relevant provision and states that a corporation may sell all or substantially all its assets with BOD approval. The provision is silent with regard to the board of the Bidder. Thus, by negative inference, not required.
i) However, board is authorized by CCC 300(a) to carry out this action. Good corporate governance practices would suggest that the BOD should approve the transaction.
2. Target
i) Required: CCC 1001(a) controls and states the BOD shall approve the sale of all or substantially all of the company's assets.
d. Shareholder Approval?
1. Bidder
i) MBCA 12.02 is silent as to whether bidder shareholder approval is necessary. By negative inference vote is not required.
ii) Is Bidder affected by NYSE Rule 312?
i) Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
ii) Bidder paying cash. Thus, NYSE Rule 312 does not requires shareholder vote
2. Target
i) Is a vote required?
a) Yes, CCC1001(a) controls and states the sale of all or substantially all of the company's assets must be approved by the shar eholders unless the transaction is in the usual and regular course of its business.
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeti ng.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. No class voting requirement in CCC1001, thus, only absolute majority is necessary.
e. Appraisal Rights?
1. Bidder
i) CCC 1300 states that appraisal rights are only available for a "reorganization" and because bidder paid cash, this wasn't a reorganization.
2. Target
i) CCC 1300 states that appraisal rights are only available for a "reorganization" and because bidder paid cash, this wasn't a reorganization.
e. Case 5: Asset purchase. Bidder is public, target is private. Bidder to pay 30% of its stock for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Sale of assets reorganization--Bidder is using its stock to purchase assets.
b. Enabling Language?
1. Bidder:
i) CCC 300(a) states that BOD is manager of business affairs
ii) CCC 409 (a) states shares may be issued from time to time as determined by the board.
2. Target
i) CCC 1001 is the enabling language that states that a corporation may sell all or substantially all of its assets.
c. Board Approval?
1. Bidder
i) Required: CCC 1200(c) controls and states the acquiring corporation in a sale of assets reorganization shall be approved by the board.
2. Target
i) Required: CCC 1200(c) controls and states the corporation whose property and assets are acquired should receive BOD approval in a sale of assets reorganization.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 30% it will only own 70% of the corporation.  Thus, the Bidder shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, therefore, yes, this triggers shareholder vote.
2. Target
a) Two-Step Analysis:
a) Is a vote required?
a) Yes, CCC1201(a) controls and states the merger agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
b) Is the shareholder vote eliminated?
a) CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
a) That corporation, or its shareholders, shall own more than 5/6 (83.33%)
b) Of the voting power of the surviving corporation or parent party.
Since target will only own 30%, the vote is not eliminated.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's voted. Thus, appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Bidder is public, therefore market out applies.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
Appraisal rights are not restored because GOOG shareholders not forced to receive anything other than what they already own.
2. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
f. Case 6: Asset purchase. Bidder is public, target is private. Bidder to pay 15% of its stock for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Sale of assets reorganization--Bidder is using its stock to purchase assets.
b. Enabling Language?
1. Bidder:
i) CCC 300(a) states that BOD is manager of business affairs
ii) CCC 409 (a) states shares may be issued from time to time as determined by the board.
2. Target
i) CCC 1001 is the enabling language that states that a corporation may sell all or substantially all of its assets.
c. Board Approval?
1. Bidder
i) Required: CCC 1200(c) controls and states the acquiring corporation in a sale of assets reorganization shall be approved by the board.
2. Target
i) Required: CCC 1200(c) controls and states the corporation whose property and assets are acquired should receive BOD approval in a sale of assets reorganization.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 15% it will own 85% of the corporation. Thus, the Bidder shareholder vote is eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
2. Target


a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, but issuance is below 20%. Thus, no shareholder vote.
a) Two-Step Analysis:
a) Is a vote required?
a) Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
b) Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
b) Is the shareholder vote eliminated?
a) CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
a) That corporation, or its shareholders, shall own more than 5/6 (83.33%)
b) Of the voting power of the surviving corporation or parent party.
Since target will only own 15%, the vote is not eliminated.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's did not vote. Thus, no appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A as market out doesn't apply.
2. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A Market out doesn't apply
g. Case 7: Bidder purchases stock from target shareholders. Bidder is public and target is private .
i. CA Law Analysis
a. What type of reorganization is this?
1. Not an exchange reorganization because Bidder is using cash to purchase stock.
b. Enabling Language?
1. Bidder
i) CCC 300(a) states that the business and affairs of every corporation shall be managed by the BOD.
2. Target
i) Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into any action.
ii) Rather, the bidder is directly transacting with the target's shareholders.
c. Board Approval?
1. Bidder
i) Generally not required. However, board is authorized by CCC 300(a) and good corporate governance practices would suggest that the BOD should approve  the transaction.
2. Target
i) Not required as target company is not a party to the transaction.
d. Shareholder Approval?
1. Bidder
i) Not required. BOD is manager of business affairs and has the sole discretion to purchase assets for cash.
2. Target
i) No vote required under CCC. Bidder is transacting directly with the target shareholders. Thus, the target shareholder's decision to sell is, in effect, their vote.
e. Appraisal Rights?
1. Bidder
i) No: CCC 1300 only applies to reorganizations. Thus, if you structure the acquisition as a stock purchase for cash, there is no possibility for appraisal rights.
2. Target
i) No: CCC 1300 only applies to reorganizations. Thus, if you structure the acquisition as a stock purchase for cash, there is no possibility for appraisal rights.
ii) However, target shareholders effectively have the ability to dissent by not selling shares.
h. Case 8: Stock purchase. Bidder is public, target is private. Bidder to pay 24% of its stock for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Exchange reorganization--Bidder is using its stock to purchase stock and Bidder gets control after the acquisition.
b. Enabling Language?
1. Bidder:
i) CCC 300(a) states that BOD is manager of business affairs
ii) CCC 409 (a) states shares may be issued from time to time as determined by the board.
2. Target
i) Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into any action.
ii) Rather, the bidder is directly transacting with the target's shareholders.
c. Board Approval?
1. Bidder
i) Required: CCC 1200(b) controls and states the acquiring corporation shall receive BOD approval.
2. Target
i) Not Required: CCC 1200(b) does not state that BOD approval of target is required. Thus, by negative inference, not required.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 24% it will own 76% of the corporation. Thus, the Bidder shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
2. Target


a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, and issuance is above 20%. Thus, shareholder vote.
a) Two-Step Analysis:
a) Is a vote required?
a) No, CCC1201(a) controls and states that shareholder approval is only necessary if BOD approval was required.
b) However, shareholders will "vote" with their decision to sell their shares or continue ownership
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's voted. Thus, appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. GOOG is publicly traded, thus, market out exception applies.
2. Target


3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
Appraisal rights not restored as GOOG shareholders not asked to accept anything other than what they already own.
i) Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
ii) However, target shareholders effectively have the ability to dissent by not selling shares.
i. Case 9: Stock purchase. Bidder is public, target is private. Bidder to pay 14% of its stock for target.
i. CA Law Analysis
a. What type of reorganization is this?
1. Exchange reorganization--Bidder is using its stock to purchase stock and Bidder gets control after the acquisition.
b. Enabling Language?
1. Bidder:
i) CCC 300(a) states that BOD is manager of business affairs
ii) CCC 409 (a) states shares may be issued from time to time as determined by the board.
2. Target
i) Here, enabling language is not required. The target corporation is not a party to the transaction and is not entering into any action.
ii) Rather, the bidder is directly transacting with the target's shareholders.
c. Board Approval?
1. Bidder
i) Required: CCC 1200(b) controls and states the acquiring corporation shall receive BOD approval.
2. Target
i) Not Required: CCC 1200(b) does not state that BOD approval of target is required. Thus, by negative inference, not required.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 14% it will own 86% of the corporation. Thus, the Bidder shareholder vote is eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, but issuance is below 20%. Thus, no shareholder vote.
2. Target
a) Two-Step Analysis:
a) Is a vote required?
a) No, CCC1201(a) controls and states that shareholder approval is only necessary if BOD approval was required.
b) However, shareholders will "vote" with their decision to sell their shares or continue ownership
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the transac tion.
2. Bidder shareholder's did not vote. Thus, no appraisal rights.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A as market out doesn't apply.
2. Target
i) Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
ii) However, target shareholders effectively have the ability to dissent by not selling shares.
j. Case 10: Bidder and Target are public companies. Bidder forms NewCo. NewCo pays Target 25% of Bidder's stock in the merger. Target will survive merger with NewCo (reverse triangular)
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization--NewCo is using Bidder stock to merge with target
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Not Required by CCC 1200(a) as Bidder is not a constituent corporation to the merger
ii) However, BOD approval is required by CCC 1200(e).
1. That provision states that a reorganization shall be approved by the board of a corporation in control of a constituent corpo ration AND whose equity securities are issued in the reorganization.
2. NewCo
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
3. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 25% it will own 75% of the corporation. Thus, the Bidder shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, and issuance is above 25%. Thus, shareholder vote.
2. NewCo
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
NewCo won't have an interest in the surviving corporation since it disappears. However, Bidder will own 100% of target, but only 75% of the parent party (Bidder). Thus, the NewCo shareholder vote is NOT eliminated. However, the shareholder vote is a foregone conclusion.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. NewCo is not public. Thus, no shareholder vote under NYSE rules.
3. Target
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since Bidder's is paying 25% target will own 25% of the corporation. Thus, the Bidder shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is public so market out applies.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
No, Bidder is not forced to receive any property other than what they already own.
2. NewCo
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is private so market out does not apply.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
However, since Bidder owns 100% of NewCo, and Bidder's BOD proposed the transaction and will vote the shares of Bidder, there will be no dissenting shares.
3. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is public so market applies.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
No, DTV shareholders aren't being asked to receive anything other than public ATT stock.
k. Case 11: Bidder and Target are public companies. Bidder forms NewCo. NewCo pays Target 15% of Bidder's stock in the merger. Target will survive merger with NewCo (reverse triangular)
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization--NewCo is using Bidder stock to merge with target
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Not Required by CCC 1200(a) as Bidder is not a constituent corporation to the merger
ii) However, BOD approval is required by CCC 1200(e).
1. That provision states that a reorganization shall be approved by the board of a corporation in control of a constituent corpo ration AND whose equity securities are issued in the reorganization.
2. NewCo
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
3. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since bidder is paying 15% it will own 85% of the corporation. Thus, the Bidder shareholder vote is eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
2. NewCo


a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, but issuance is below 20%. Thus, no shareholder vote.
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
NewCo won't own any voting power of the surviving corporation or the parent party since it disappears.

Bidder, NewCo's sole shareholder, will own 100% of target and 85% of parent party. Thus, NewCo shareholder vote is eliminate d. However, even if a shareholder vote was required, the vote is a foregone conclusion since Bidder is sole shareholder of NewCo.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
3. Target


a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. NewCo is not public. Thus, no shareholder vote under NYSE rules.
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since Bidder's is paying 15% target will own 15% of the corporation. Thus, the Bidder shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A as market out doesn't apply.
2. NewCo
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A Market out doesn't apply
Even if NewCo had dissenting rights, since Bidder owns 100% of NewCo, and Bidder's BOD proposed the transaction and will vote the shares of Bidder, there will be no dissenting shares.
3. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is public so market applies.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
No, DTV shareholders aren't being asked to receive anything other than public ATT stock.
l. Case 12: Bidder and Target are public companies. Bidder forms NewCo. NewCo pays Target cash in the merger. Target will survive merger with NewCo (reverse triangular)
i. CA Law Analysis
a. What type of reorganization is this?
1. Merger reorganization--NewCo is using cash to merge with target
b. Enabling Language?
1. CCC 1100 is the enabling language that states any 2 or more corporations may merge
c. Board Approval?
1. Bidder
i) Not Required by CCC 1200(a) as Bidder is not a constituent corporation to the merger
ii) BOD approval is also NOT required by CCC 1200(e) since Bidder uses cash to fund the merger.
2. NewCo
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
3. Target
i) Required: CCC 1200(a) controls and states the BOD of each constituent corporation shall be approved by the board.
d. Shareholder Approval?
1. Bidder
i) Three-Step Analysis:
i) Is a vote required?
1. No, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. Bidder is public, but pays cash. Thus, no shareholder vote.
2. NewCo
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
NewCo won't own any voting power of the surviving corporation or the parent party since it disappears.
Bidder, NewCo's sole shareholder, will own 100% of target and 100% of parent party. Thus, NewCo shareholder vote is eliminat ed. However, even if a shareholder vote was required, the vote is a foregone conclusion since Bidder is sole shareholder of NewCo.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
3. Target


a) Does NYSE Rule 312 trigger a shareholder vote?
1. Shareholder vote is required if corporation will issue common stock that possesses vote or value greater than 20% outstanding immediately before the transaction.
2. NewCo is not public. Thus, no shareholder vote under NYSE rules.
i) Three-Step Analysis:
i) Is a vote required?
1. Yes, CCC1201(a) controls and states the agreement approved by the BOD shall be submitted to stockholders for a vote:
1. Notice: CCC 601 states, the time, place, and purpose of meeting must be given at least 10 days prior to the date of the meeting.
2. Approval Threshold: CCC152 has two prongs:
1. There must be approval by the majority of outstanding stock of the corporation entitled to vote (absolute majority)
2. There must be approval by a majority of the outstanding shares of each class entitled to vote on the matter
ii) Is the shareholder vote eliminated?
1. CCC 1201(b) states that no shareholder vote is required by the shareholders of a corporation if:
1. That corporation, or its shareholders, shall own more than 5/6 (83.33%)
2. Of the voting power of the surviving corporation or parent party.
Since Bidder's is paying cash, target retains no interest and the shareholder vote is NOT eliminated.
Note: 1201(a) states that no approval of any preferred shares of the surviving or acquiring corporation shall be required if the rights, privileges, preferences, and restrictions imposed on the class of shares remains unchanged.
e. Appraisal Rights?
1. Bidder
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
N/A as market out doesn't apply.
2. NewCo
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. No, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tra nsaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. N/A as no appraisal rights
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing N/A Market out doesn't apply
Even if NewCo had dissenting rights, since Bidder owns 100% of NewCo, and Bidder's BOD proposed the transaction and will vote the shares of Bidder, there will be no dissenting shares.
3. Target
i) Three-Step Analysis:
1. Do shareholders have appraisal rights?
1. Yes, CCC 1300(a) states that appraisal rights are granted to shareholders if the shareholders were required to vote on the tr ansaction.
2. Does the market out exception eliminate appraisal rights?
1. CCC 1301(b)(1) contains the market out exception and eliminates the right to appraisal where the shares are publicly traded.
2. Here, bidder is public so market applies.
3. Does the exception to the market out exception apply?
1. CCC 1301(b)(1)(A)-(C) contains the exception to the market out exception that restores the right of appraisal --even if the dissenting shares are publicly traded if the merger consideration falls outside one or more of the three categories:
1. Shares of stock in any other corporation that are publicly traded
2. Cash for fractional shares
3. Any combination of the foregoing
Yes, DTV shareholders are being asked to receive cash.  Thus, appraisal rights are restored.


