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Criminal Law Outline
I. Act (Actus Reas)

Physical act of committing the crime
Required to make any act a crime or offense
A. Commission
A. Definition

A volitional act (or words) committed / performed resulting in the criminal act



Affirmatively doing something in violation of the law
B. Exceptions
i. Reflexive / Compulsive Acts


Not of the D’s own volition


Ex) Gibson Case: D, suffering withdrawal, attempted to attack cop who was 



driving —> swerved into oncoming traffic and killed cop



Court held could ARGUE lacked commission w/ a “volitional” act 





(could’ve been reflexive)
ii. Unconsciousness


Act performed while unconscious or asleep 



Ex) Sleepwalking


Exc) Engages in potentially dangerous activity w/ Knowledge of potentially 



dangerous pre-existing condition 



Ex) Decina: Man w/ epilepsy crashes into 4 children while suffering a 




seizure —> Court held driving while knowing you can have sudden 




epileptic attacks —> guilty of recklessness in deciding to drive (Majority)




Dissent: Should be dependent on if it was reasonably foreseeable 





he would have a seizure (how often he typically does)
B. Omission
A. Definition

A Failure to Act

Generally one is NOT required to act to prevent harm from being inflicted upon another


Ex) Barber Case: Victim who was NOT brain dead only indefinite vegetative state 

w/o higher cognitive functions; Stopped life-saving machines; Family requested 



take off hydration and nutrition —> Dr. Did so, Victim died



Court held Dr taking off nutrition was Omission NOT Commission —> 




W/ No Duty to act = No Criminal Liability
B. Exception: Duty of Care (Legal Requirement and Responsibility to Act)


w/ requisite knowledge of their duty AND 


means/ability to perform duty w/o severe risk of harm to themself/others
i. Statutes Imposing Legal Duty to Act
Ex) Taxes
ii. Contract Agreements
1) Failure to Fulfill K Agreements in a reasonable manner
2) that are relied upon by the another party
3) when foreseeable injury results from that failure

Ex) Lifeguard, Surgeon, Air Traffic Controller Agreements
iii. Relationship b/w Parties Imposing Legal Duty to Act
Ex) Williams: Parents did not take their son to Dr or hospital when he was 


sick for 11 days total; Dr determined could have been saved in first 5 days 
only; didn’t go b/c didn’t want to have baby taken from them —> Ct held parents were proximate cause of death by not seeking medical attention w/ ordinary caution” (WA rule)


Ordinary Caution: reasonable prudence would exercise under the 





same or similar conditions; regardless of ignorance, good intentions, or good faith
iv. D’s Conduct Created Perilous Situation —> D Fails to Assist Victim
v. Voluntary Assumption of Duty / Voluntary Undertaking
1) Voluntarily assumes a duty of care over a victim
2) then fails to reasonably care for that victim
3) resulting in additional harm to the victim as a result of the D’s behavior
II. Mental State (Mens Rea)

Criminal State of Mind / Knowingly; if facts necessary to constitute an offense are not 


known to the alleged offender —> NO Mens Rea

Required to make any act a crime or offense


EXC) Strict Liability Crimes
C. General Levels of Mental States
C. Accident: w/o negligent or reckless behavior; No Liability

Ex) Swinging baseball bat at a baseball at a game and foul ball accidentally kills someone
C. Civil Negligence: act that is Minimally Negligent, w/ greater result than expected

Ex) Running a stop sign (while going reasonable speed and sober) and accidentally 


killing someone
C. Criminal Negligence: Most Egregious examples of Civil negligence
C. Involuntary Manslaughter
C. Any more murder theories that fall under criminal negligence?

Ex) 90 mph down a street
C. Gross Recklessness: Knowingly engages in Highly Dangerous conduct; Depraved / Malignant Heart
C. Reckless Murder / Depraved Heart Murder
Ex) Malone Case: 17 yr old kills 13 yr old playing Russian Poker; Shot 3 times w/ loaded bullets in chamber

Ex) 90 mph down a street while it’s raining and during the night
C. Intent: Clear/Certain danger; Likelihood that someone will die is so High as to come to no other conclusion than intention to kill

A. Intent to Kill; Intent to Commit GBI
D. General Intent
A. Definition
1 thought / 1 fault, act, intent; definition of the crime consists of only the description of a particular act, w/o reference to mental state, intent to do a further act, or achieve a future consequence
B. Defense to GI Crimes (Below)
i. Reasonable Mistake of Fact
ii. Unconsciousness
iii. Insanity
E. Specific Intent
A. List on 284

Solicitation


Conspiracy


ALL Attempts




Larceny


Receiving Stolen Property
Embezzlement (most juris)


False Pretenses

Robbery


Burglary




Forgery


1st Degree Murder

Assault (if defined as 











Attempted Battery)
B. Definition
2 thoughts / Complex Thought Process; Crime references Further Act, State of Mind, or Future Consequences

Desire to commit the act AND

intent to achieve a specific result
C. Defenses to SI Crimes (Below)
E. Reasonable Mistake of Fact
E. Unreasonable Mistake of Fact
E. Diminished Capacity
E. Voluntary Intoxication OR
E. Mental disease or Defect
E. Unconsciousness
E. Insanity
F. Malice Crimes
A. Definition
1) Fulfills Requisite Criminal Mental State AND
2) NO Mitigation
Follows GI Crimes, EXCEPT
B. Murder
F. One of the 4 Mental States under Murder (Below)
F. W/O Mitigation (Diminished Capacity OR Provocation)
C. Arson
G. Transferred Intent
A. Definition

Intent may be transferred to a different victim than the D originally intended; ONLY if 


same type of crime; 2 separate crimes available (murder and attempted murder)


Ex) Regina v. Faulkner: D, while stealing rum (theft/larceny), lit a match 




attempting to conceal the theft —> burned down ship (arson)



Court held Trial court erred in transferring intent for theft/larceny to intent 




to commit arson; Intent is an element of a crime and must be committed 




w/ intent for THAT crime
B. Exceptions: permitted transfer of intent b/w Different Crimes
G. Felony Murder (below)
G. Misdemeanor Manslaughter (below)
H. Strict Liability / No-Intent Crimes
A. Definition and List
Crimes requiring Volitional Act by D ONLY, w/o requiring prosecution to prove Intent
Statutory Rape:

Ex) Regina v. Prince: Law that can’t take a girl under 16 from parents w/o 
their 


permission. Took 13 year old from parents, argued he believed her to be 18 and 


should be Gen Intent Crime —> Court held crime was Strict Liability


Minority: Able to argue Reasonable Mistake of Fact as under Gen Intent



W/ cut-off of age that varies by State
Other Ex) Any (-ly) / State of Mind in statute = NOT Strict Liability; Consumer Protections, Toxic Dumping
B. Defense to SL Crimes
i. Insanity
ii. Unconsciousness 


Does not have to be physical dimensions; can be where subject acts but is not 



conscious of acting at the time


Ex) Involuntary Intoxication
iii. Possibly Duress  
iv. NOT Defenses/Mitigations that Negate Intent
i. Mistake of Fact
III. Causation
Criminal Liability requires D was 

1) Cause-in-Fact and 

2) Proximate Cause of Victim’s Harm
Can still be Justified or Excused
I. Cause in Fact (But-For Causation)
A. Definition

But-For the D’s actions, the injury, attempted injury, or illegal event would NOT have 


occurred when or where it did


NOT merely a contributing cause that is part of but not determined to be the 



ultimate harm



Ex) Burrage: Ct held dealer who sold heroin to drug addict who died from 




a combination of drugs can NOT be held liable w/o being the reason the 




death occurred
J. Proximate Cause (Legal Cause)
A. Determined if injury was 


1) Reasonably Foreseeable by 



greater degree of proximate cause than in torts


2) Cause AND


3) Means of Actual Injury
III. Direct and Final Cause of an Event —> always CIF and PC
III. 2 Actors working in Combination to cause Harm


If both cause Separate, Significant Injuries —> BOTH Liable



NOT Minor Injuries that are NOT Reasonably Foreseeable



Ex) Push off of building, shot as falling down —> if both could’ve killed 




victim —> BOTH Liable


If determined to succumb by only ONE Actor’s actions —> THAT Actor = Liable
III. NOT Direct and Final Cause of an Event
Still Liable if 

1) Final Harm was 

2) Reasonably Foreseeable to the D 

3) at the time the D inflicted the initial injury


NOT a Superseding/Intervening event / a Not Foreseeable Event
IV. Types of Crimes
K. Homicide
1. Murder
IV. Intent to Kill
IV. 1st Degree Murder 


1) Pre-Meditated AND



Thought about the murder and planned it in advance



Split in Jurisdictions: P&D NOT Instantaneous / P&D can be 





Instantaneous


2) Deliberated



Mature and Developed thinking to be considered a Cool and Deliberate 




Thought Process



Insanity = Defense
IV. 2nd Degree Murder


NOT Premeditated or NOT Deliberated


ONLY Subjective Provocation —> from 1st to 2nd degree



Ex) Caruso and Wolff
IV. Intent to Commit Great Bodily Injury (2nd Degree)


No Intent to Kill needed


Death as a Foreseeable Consequence of Injury
IV. Gross Recklessness / Depraved Heart (2nd Degree)


1) D had subjective awareness, yet consciously disregarded,


2) the objectively substantial risk of causing death or great bodily injury by


3) their intentional performance of a grossly reckless act


4) thus causing the death of another



Ex) Gibson and Register


Voluntary Intoxication is NOT a defense to Gross Recklessness Crime
IV. Felony Murder


Transfers the Felonious state of mind of the D, in committing the underlying 



felony, to the requisite State of Mind for Murder
Expands the Proximate Cause Scope

typically applies only to reasonably foreseeable BUT typically found as 


easily see how murder is possible



Theories of Prox. Cause



1) Justifiable Homicide: if Justifiable —> can’t hold liable



2) Agency Theory: Killer must have agency relation to D




not typically liable for death of co-felon




responsible for actions of co-felons, but NOT 3rd parties



3) Washington Rule: D’s actions are egregious and dangerous past 





culpability required for underlying felony



4) 2019 Law: NO “natural and probable consequence” of the felony; if 




NOT actual killer —> Accomplice Liability Theory


Defense to Underlying Crime —> Defense to Felony Murder
IV. 1st Degree Felony Murder


1) W/in list of Burglary, Arson, Abduction, Rape, Robbery (BAARR)


2) Death that was Proximately Caused during and because of the above felonies



Theories of Proximate Cause?
IV. 2nd Degree Felony Murder


1) Death that was Proximately Caused during D’s attempt to commit a 


2) Felony that is inherently dangerous to human life, as defined by the words of 



the underlying crime itself AND



Ex) Philips 


3) NOT an Assault based felony (Ireland Rule)



Ex) Sears
IV. Defenses to Felony Murder


1) Defense to underlying felonies = Defense to FM


2) Underlying felony can NOT be the killing



Ireland Rule —> can NOT be an assault based felony


3) NOT Foreseeable 



MUST be reasonably foreseeable


4) 
2. Manslaughter: Criminal Homicide w/o Malice
IV. Voluntary Manslaughter by Mitigation
IV. Provocation
IV. Diminished Capacity
IV. Voluntary Intoxication
IV. Mental Impairment
IV. Involuntary Manslaughter


always from unintentional homicide
IV. Criminal Negligence Involuntary Manslaughter


Would have been Gross Recklessness Murder IF NOT FOR either



1) Not sufficiently reckless to qualify as depraved heart murder OR




outrageously reckless



2) Lack of “subjective awareness” of creating the high degree of risk to 




human life




Objective Only: Reasonable person would realize they were 





engaged in dangerous conduct to human life AND
IV. Misdemeanor Involuntary Manslaughter


Majority: Death occurred during perpetration of inherently dangerous 




misdemeanor



some jurisdictions: includes non-inherently dangerous FELONIES


Ex) Assault —> D hits person, fall —> hit their head and die


Allows the transfer of intent (misdemeanor) to the homicide like FM



NO Ireland Rule here —> can be assault based misdemeanor
3. Assisted Suicide/Suicide

Aiding and Abetting a Suicide: deliberately aids, or advises or encourages another to 


commit suicide —> is guilty of a felony


Participation = 



furnishing the means for bringing about death



for the use of the person who HIMSELF commits the act of self-murder


Assisted Suicide preempts murder



NOT a “legitimate medical purpose” —> violation of Fed Controlled 




Substances Act

Different from Murder: person actually performs, or actively assists in performing, the 


overt act causing the death


Controlling the instrumentality of death


immaterial whether pursued in agreement w/ the victim


Ex) shooting or stabbing the victim

End of Life Law


authorizes adult that meets qualifications 


that suffers from terminal disease


to request drugs to end their life
L. Theft 
4. Larceny

1) Trespassory


Lie/Trick used to obtain possession —> trespassory taking of another’s personal 



property

2) Taking and - complete dominion and control

3) Carrying Away: Asportation

4) of personal property believed to belong to another


against rightful possession

5) w/o Consent

6) w/ intent to permanently deprive


If intended to remove again when placed in “final destination” —> Embezzlement



Safe: for the employer/in possession of employer —> Larceny



Register: in possession of employee for change/ brief —> Embezzlement


If highly risky behavior that would cause serious damage —> intent found even 



when planned to return/did return

Split in Jurisdiction: if later has intent to permanently deprive


CL/Majority: innocent wrongful taking to start then later decide to keep —> NOT 

larceny



if asportation NOT w/ intent @ time —> only civilly liable NOT larceny



if took something knowing it was not yours, w/ intent to return —> later 




decides to keep it = Larceny



MAY not be if accidentally destroyed when not risky


Model Penal Code: doesn’t matter 



when decides to permanently deprive OR 



if taken innocently or not

Exception) if title is passed from victim to the alleged wrongdoer —> NOT Larceny = 


False Pretenses

Larceny - Attempt to Return MAY be a defense

NOT the same as Receiving Stolen Property
5. Embezzlement

1) Fraudulent Conversion


misappropriation of property



MORE than just carrying away



concealment usually shows


fraudulent intent to significantly interfere w/ the others’ property rights



Majority: intent to permanently deprive required




found even when returning (risky or not)

2) of the property of another

3) from a 3rd party,


NOT the employer —> if so, then Larceny

4) committed by a lawful possessor

Embezzlement - Attempt to Return less likely to be a defense


Ex) money as collateral for personal loan —> NOT a defense


Ex) intends and ability to return, and careful of art piece —> Defense
MAY not be guilty of Larceny OR Embezzlement IF

Intent (to not treat property in risky manner) AND 

Substantial ability to return the PARTICULAR misappropriated piece of property


NOT equivalent value, MUST be product/property
6. False Pretenses (Fraud)

1) Intent to defraud (Specific Intent Crime)


made knowingly and w/ intent to deceive


intended to NOT give property back

2) fraudulent or deceitful acquisition (material fact) of both title and possession


CAN be w/ only title and NO physical possession

3) misrepresented a past or present material fact


Majority CL: Prosecution MUST establish D intentionally misrepresented an 



ALREADY EXISTING fact; NOT future (profits or interest)


Minority: doesn’t matter if past, present, or future
7. Robbery - Larceny by Assault

1) Force or fear of imminent bodily harm against a human being

2) Intent to permanently deprive property or to appropriate to himself or 3rd person

3) wrongfully takes and carries away from rightful possessor


never a rightful possessor of property/money


person must be present (interpreted broadly)



ex) tie up farmer in barn and take from house

OR Federal Law: Larceny from a Federally insured institution = Robbery
Must meet Larceny elements AND Assault

1) Trespassory


Lie/Trick used to obtain possession —> trespassory taking of another’s personal 



property

2) Taking and - complete dominion and control

3) Carrying Away: Asportation

4) Believed to be the personal property of another


against rightful possession

5) w/o Consent

6) w/ intent to permanently deprive
8. Receiving Stolen Property

1) Receives Stolen Property 

2) which they know to have been stolen

3) NOT a participant in the taking
9. Extortion

1) Use of a malicious threat


- kill or severely harm a person (or even property)


- criminally prosecuted (not usually civilly)


- expose secrets of public ridicule or disgrace


- impair health, business, reputation, or even credit

2) said in hope of persuading the victim to do or not do something lawfully permitted


once said —> crime
Threat is Inherently Wrongful 

a) Where threat seeks money or property to which threatener does NOT have, and can’t 


reasonably believe they have, a claim of right OR

b) Where threat has no nexus to a plausible claim of right
Malicious Threat —> NOT a defense

NOT a defense even w/ legal right to publish info they’re threatening to reveal


may be violation of D’s 1st Am
If in response to Owed Money or Crime requires

Nexus b/w Reconmpensation and Threat: must be directly connected to what they are 


seeking; rights given to extortionist in the case

Reasonableness Test: if reasonable in their belief of the crime —> NOT extortion


Good Faith belief the alleged wrongdoer committed the theft

Must demand ONLY enough to reasonably compensate victim’s expenses
M. Attempt

Requires: Perpetration v. Mere Preparation

1) Specific Intent AND


purposely does or omits to do anything which


knowingly attempts to commit crime

2) Either


Dangerous proximity to success of completing target offense



physically close enough to accomplishing the result



before the law notices it


Substantial Step towards target offense OR



strongly corroborative conduct of criminal purpose



Voluntary Abandonment or Renunciation Defense: 




voluntarily had a change of heart AND




stopped perpetration and went back to mere prep




NOT b/c of discovery by police

Solicitation: asking someone to commit a crime


Completed when asked; If target subjectively agrees —> Conspiracy


Every person who



1) w/ intent that the crime be committed AND



2) solicits, requests, commands, importunes, or attempts to cause another 




to commit a crime


CA Rule: requires evidence from at least 2 witnesses or one witness plus some 



form of corroboration to convict
Shall be punished

Factual Impossibility: extraneous circumstances unknown to the actor or beyond his 


control prevent consummation of the intended crime

Legal Impossibility: D’s own physically intended acts, even if completed, would not 


amount to crime


1) motive, desire, and expectation is to perform an act in violation of the law


2) intention to perform a physical act


3) there’s performance of the intended physical act AND


4) the consequence resulting from the intended act does not amount to a crime
N. Accomplice Liability

Requires D


1) actually did something with



assisted in some significant way (does NOT have to be used)



presence alone is NOT enough must serve Culpable Purpose 


2) intent to assist in the criminal enterprise



had knowledge was to commit a crime

Supplier becomes liable for Substantive Crimes w/ ONLY knowledge when


1) Goods/Services used in a Dangerous Felony OR



as opposed to misdemeanor or non-dangerous felony


2) Nature of the Goods are controlled substance OR serve little to no legitimate 



purpose 



Morphine vs. Sugar

Regardless of Crime/Goods —> Knowledge + “Stake in the Outcome” = Accomplice 


Liability 


Some benefit to the supplier (overcharge, continued relationship, increased 



quantity, encouragement)

Presence and Silence not enough, MUST knowingly assist perpetrators


Ex) KNEW they were encouraging the principles to continue behavior OR



KNEW they were intimidating the victim or blocking escape
O. Conspiracy

1) Creation


Majority: overt act committed in furtherance of the conspiracy 


Minority: Substantial Step



virtually any act performed in furtherance of the conspiracy

2) Agreement (express or implied)


CL: co-conspirators MUST subjectively agree



NOT w/ undercover agent, child, or victim (Gebardi)


Minority: no required meeting of the minds



even w/ undercover agent, asking + fake agreement = enough


Wharton’s Rule: precludes conviction when one of elements of the crime 




requires an agreement b/w 2 or more people in order to have committed crime



Ex) Dueling or Adultery

3) Specific Intent


to commit an unlawful objective



Ex) 1 alleged co-conspirator thinks taking back 2’s property —> NOT 




conspiracy, no specific intent to commit larceny

Assisting


requires Actual Communication



need not be explicit; doesn’t need direct communication/dealings


requires member had Intent to achieve same particular criminal purpose



just b/c working together not auto conspiracy for crimes (reckless, FM)


Seriousness of Crime



Non-serious —> maybe not (Lauria)




if gains Stake in the Outcome w/ Knowledge —> Conspiracy



Serious —> probably

Duration


Continues until the Central Criminal Purpose of the conspiracy has been attained



MAY be possibility to continue if rewards still not provided (McDonald)

Scope


Majority: Conspiratorial Liability = Accomplice Liability (Pinkerton)



all co-conspirators are automatically responsible for any and all 





reasonably foreseeable substantive crimes committed in furtherance of the 




conspiracy done by co-conspirators


Minority: don’t do such



not responsible unless actually provided material assistance to those who 




committed substantive crimes


Wheel Theory: 1 large conspiracy when



1 individual at hub of criminal enterprise conspired w/ others as a “wheel”



Continuing ongoing relationship w/ common goal, dependent actions




NOT single individual transactions


Chain Theory: 1 large conspiracy when



Knowledge there has to be more groups to succeed



Even W/O communication

Abandonment


Majority: requires



Significantly long period of time after agreement



no party



has committed an overt act to further substantive objective of conspiracy

Withdraw


MUST



1) inform all other criminals they no longer intend to cooperate/assist 




conspiracy as understood by a Reasonable Person



2) Far enough in advance of crime so as to be able to abandon 


NOT absolved of criminal responsibility for conspiracy



MAY be in Overt Act jurisdictions if before ANY act performed


NOT absolved of substantive acts in furtherance of conspiracy



only relieved from substantive crimes done after withdrawal
P. Kidnapping requires


Asportation: carrying away of a person; not any movement, MUST meet the requisite


Distance: moved a significant distance from the original taking; separate from 



the underlying crime OR



ex) across state lines, miles, MAYBE several blocks


creates an Increased Risk of Harm: 



Secret Place: not exposed to public view OR



Dangerous Manner of Movement to their life
Q. Rape
R. Assault

1) Threat of Use of Force of committing imminent bodily harm against human being OR


(General Intent)

2) Attempted Battery (Specific Intent)
S. Battery (Gen Intent crime)

Completed Assault
T. Offenses Against the Habitation
10. Arson
11. Burglary
V. Defenses
U. Mistake of Fact - Negates Intent
12. Reasonable Mistake of Fact

1) D Honestly Believed and was

2) Reasonably Mistaken about a material fact AND

3) D’s conduct would have been lawful if the facts had been as D believed
13. Unreasonable Mistake of Fact
i. Generally


D has a defense, even if their mistake was “factually unreasonable” so long as



1) D Honestly Believed it to be true

Mitigates Murder to 2nd degree murder
	MISTAKE OF FACT CHART

	Mental State of Crime Charged
	Application of the Defense

	Specific Intent
	Any mistake, reasonable or unreasonable

	General Intent
	Reasonable mistakes ONLY

	Strict Liability
	NEVER

	Malice
	Reasonable mistake of fact only (with the rare exception of the claim of Imperfect Self Defense)


ii. Imperfect Self-Defense (50% of Jurisdictions)


ONLY applies in Murder cases


Reduces Murder to Voluntary Manslaughter


ONLY Subjective belief of imminent GBI or danger
V. Provocation - Mitigation 
Acts by Victim provoking D in engaging in conduct resulting in death
Objective AND Subjective —> reduces 1st degree murder to voluntary manslaughter
Subjective only —> reduces 1st degree murder to 2nd degree 
Requires

1) Victim did something to D which would have provoked a Reasonable Person into a 


heat of passion such as to want to kill


D can’t Start fight

2) the D was Actually Provoked

3) a Reasonable person would NOT have had time to cool off

4) the D did NOT cool off
Ex) Holmes Case: Catching in Act —> Provocation; Confession of Adultery NOT taken as Provocation UNLESS continuously over the course of time (Berry)
W. Diminished Capacity - Mitigation
14. Intoxication
i. Voluntary Intoxication


1) Knowingly and 


2) Voluntarily ingested intoxicant 


3) by someone who Reasonably Understood it was an intoxicant



Ex) State v. Stasio: D drank all day, left, came back, then attempted to rob 




bartender while standing on the bar w/ a knife —> Court held D will NOT 


be relieved of criminal responsibility; act of taking voluntarily = wrong act


Distorts judgement for social consequences or impulses, but NOT goal-directed 



behavior


Majority



Only acts as Mitigation for 1st degree Murder —> 2nd degree


Minority



Intoxication prevents the requisite mental state from being met



Defense to Specific Intent Crimes, NOT General Intent


Reduces murder to voluntary manslaughter
ii. Mental Impairment


Significant Disease or Defect of the mind that is 


Less than OR different from “Insanity”
X. Consent

IS a Defense to Misdemeanor Assault or Battery

NOT to GBI or Death


Sports as an exception
Y. Unconsciousness -

Can be caused by Involuntary Intoxication, Sleepwalking, Etc.

Does NOT require physical dimensions; can be where subject acts but is not conscious 


of acting at the time


Ex) Newton: argued he was unconscious at the time of the killing of a police 



officer after he had been shot in the stomach; couldn’t remember anything after 



shot —> lacked complex thought process

Involuntary Intoxication - Defense to ALL Crimes

1) D must engage in illegal conduct B/C of intoxication, requires either


a) D did NOT knowingly or voluntarily ingest the intoxicants OR



Ex) Forced or Unaware of ingestion


b) The Effects of intoxicant was not reasonably known to the D



Ex) Medication producing unexpected or bizarre results
Z. Competency

Not fit to stand trial - Distinct from Insanity


1) incapable of understanding the proceeding OR


2) helping their counsel in defending themself

Determined for the time of trial NOT the crime
AA. Insanity - Defense to ALL Crimes

Determined for crime, NOT trial
15. M’Naughten Test (Right/Wrong Test) - Cognitive Based Test

1) At the time of D’s conduct

2) As a result of a mental defect


nexus b/w illness and crime

3) either


lacked the ability to know the wrongfulness of his actions OR


could not understand the nature and quality of his acts
16. Irresistible Impulse - Volitional Based Test

1) D as a result of a mental defect


nexus b/w illness and crime

2) lacked the capacity for self-control and free choice
17. Durham / New Hampshire Rule

Was the D’s behavior a “Product” of a mental illness?


Very broad test
18. Model Penal Code (ALI)

1) D as a result of a mental illness or defect


nexus b/w illness and crime

2) lack the “substantial” capacity to either 


appreciate the wrongfulness of his conduct OR


conform his conduct to the requirements of the law
Burden of Production: D —> Burden of Proof: P
AB. Non-Deadly Force by Victim
Self-Defense (Complete Defense)

1) overt act(s)

2) which would induce a person to fear that his life was in imminent danger or threatened 
w/ GBI


Majority CL Rule: Reasonable Belief



belief by the D (subjective) AND



existence of facts that would persuade a reasonable man to that belief 




(objective)




must NOT consider D’s specific circumstances


Minority: Subjective belief only

Defense MUST be proportionate to Attack

Affirmative Defense:


1) Burden of Production: D must bring up defense



evidence in the record if believed by the jury would be the defense


2) Burden of Persuasion: P must Disprove Self-defense



Beyond a Reasonable Doubt OR Preponderance of the Evidence
Officer Conducting Arrest
Arrest

Majority Rule: NOT allowed to physically, violently resist


just submit and find out later if unlawful arrest b/c not known if there was a 



reasonable belief from the officers



EVEN if unlawful arrest


CAN resist by peaceful means (asking questions, peacefully protest)



not interfering if just verbally protesting


CA: When physically resist



IF officers arrested you lawfully —> can be brought to trial for assaulting 




a peace officer (felony)



IF NOT (bad judgement, no probable cause) —> assault and battery but 




NOT of a peace officer (misdemeanor)

Minority: Allowed to physically resist (even w/ violence) an unlawful arrest


unlawful arrest: do not have probable cause, reasonable belief to arrest
Behavior of the Officers (Excessive Force)

IF officer uses excessive force —> DO have the right to resist them physically


Beating them —> CAN beat back
AC. Deadly Force by Victim
Only 2 Levels of Violence: Deadly and Non-deadly

Sliding scale depending on the circumstances/facts


size of attacker, size/condition of person attacked
19. Majority Rule: Stand your Ground

Do not have to retreat, requires


Subjectively honest belief ONLY (no objective)

Some Jurisdictions: Reasonable rule of self-defense


NO demand to retreat before using deadly force when confronting reasonably 



deadly assailant
20. Minority Rule: Retreat Jurisdictions

Even if attacked w/ Deadly Force, prior to using Deadly force if


Subjectively AND Objectively knows you can escape in complete safety (w/o 



harm) —> MUST retreat

Exceptions)


1) In own home


2) Victim of violent felony (rape or robbery)


3) cops have no duty to retreat


4) NOT safe to retreat
AD. Use of Force by Initial Aggressor
Who is the Initial Aggressor?

Offensive Words do NOT count as initial aggression


UNLESS describing imminent physical violence

Physical response = Initial Aggressor
NOT Initial Aggressor —> CAN use reasonable force in defense
IS Initial Aggressor —> can NOT use Self-defense claim EVEN if non-deadly force UNLESS


1) Initial victim responds to non-deadly force w/ deadly force OR


Aggressor of deadly force BECOMES initial aggressor


Minority: Initial Aggressor STILL Required to retreat in this case



available and known to them

2) Communicates that initial aggressor will NOT continue attack


applies to deadly AND non-deadly force by initial aggressor
If has right to self-defense NEVER required to retreat before non-deadly force is used
AE. Defense of Others 
Majority (slight):

Does NOT require prior relationship w/ person aided

Treats defense of others and defense of self exactly the same, requires


Subjective AND Objective belief


Reasonable Mistake of Fact = Defense
Minority: Alter Ego Rule

If coming to aid —> MUST be right to have the defense


if “victim” doesn’t have a right of self-defense —> YOU don’t have right of 



defense of others


NO defense of a reasonable mistaken belief defending the other person
AF. Fleeing Felon
Neither police nor private citizens are allowed to use deadly force to stop a fleeing felon UNLESS

Reasonable cause to believe fleeing felon is a danger to life and limb of other people 


does NOT require imminent danger


does NOT include danger to property
AG. Defense of a Dwelling/Property
Deadly force may NOT be used solely to defend property

NOT permitted to use mechanical device to enact deadly force in defense of a dwelling


can’t determine if deadly force is necessary
Distinct from reasonable belief must use deadly force to protect oneself and others in the property
AH. Contempt
Contempt (2 types)
1) Criminal Contempt of Congress

criminal act, in statute, punishment

has right to trial, can give defense, constitutional rights

Exception: if needed to hold immediately —> allowed


ex) bad behavior in court room
2) Civil Contempt

from civil case, testimony before congress, criminal trial

refusal to cooperate in a trial/testimony


until agrees to testify, turns over documents —> fined or locked up until done

only lasts until evidence becomes irrelevant (decision)


but if done in prelims —> until D can’t be tried anymore

can go on for life if for special case
AI. Duress / Necessity
Duress
Complete Defense by law to crime they have committed

Violating a Lesser Crime IS justifiable under law IF to avoid a Greater harm


Ex) steal from bank to save family from murder

Someone threatening someone for a greater crime to commit a lesser harm


NOT greater harm


NO greater harm than Homicide —> NOT for homicide



even if saving more lives by taking one
Necessity
In order to avoid the greater harm from the environment

should be able to avoid greater harm by lesser harm of not testifying

Constitutional Right under 1st Am to NOT be compelled to speak in court


Mention as other point/side
If govt can’t/isn’t protecting you —> shouldn’t we be able to do something of lesser harm?
Prisoner’s Escaping out of Necessity

1) Prisoner faced w/ specific threat of death, forcible sexual attack, or substantial bodily 


injury in immediate future 

2) no time of complaint to authority OR exists history of futile complaints which make 


any result from such illusory

3) No time/opportunity to resort to court

4) No evidence of force or violence used towards prison personnel or other innocent 


persons in the escape


assault also not allowed

5) Immediately reports to proper authority when no longer in danger of immediate threat

