Fall 2021 Copyright Law Outline
I. INTRODUCTION -- AN OVERVIEW OF THE NORMS, JUSTIFICATION, & HISTORY OF COPYRIGHT
A. History of Copyright 
· Statute of Anne (1710)
· Text of Statute of Anne: 
· “Whereas Printers, Booksellers, and other Persons, have of late frequently taken the Liberty of Printing, Reprinting, and Publishing, or causing to be Printed, Reprinted, and Published Books, and other Writings, without the Consent of the Authors or Proprietors of such Books and Writings, to their very great Detriment, and too often to the Ruin of them and their Families: For Preventing therefore such Practices for the future, and for the Encouragement of Learned Men to Compose and Write useful Books; May it please Your Majesty, that it may be Enacted”
· Provisions of SOA
· Encourages learning & gives authors some rights 
· Little flavor of socialism; looking out for the authors & their families to put them in better socioeconomic position 
· Protects books (vs. Const., which protects writings) 
· Gives rights to authors or proprietors (vs. Const., which protects authors, but authors can transfer those rights) 
· Provides rights for author to print book for 14 years 
· If someone prints the book w/out consent of proprietor or author, they are liable (vs. Const., which doesn’t say what exactly the rights are for the author → matter for Congress to decide) 
· History of Copyright in the U.S.
· Pre-Constitution 
· Founders recommended to states to pass Copyright Law 
· 12/13 states established copyright before Constitution 
· Constitutional Provision
· Article I § 8, Clause 8 
	“To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries”


· Only covers copyrights and patents (not trademarks) 
· Protects writings → what constitutes a writing? 
· Doesn’t elaborate on what “exclusive rights” are included 
· Contrast w/ Statute of Anne (which specifically enumerates print, reprint, or import)  
· Background & Justification of Copyright
· Copyright serves as an intervention in the marketplace 
· Also establishes a property right
· Gives a monopoly to the author b/c it is a reg. in the marketplace of property 
· Justifications: 
· (1) consequentialist law; incentive structure (progress / economic) 
· Want to encourage the composition and writing of useful books 
· (2) justice & fairness 
· Scholarship on Copyright 
· Chafee, Purposes of Copyright
· Secondary purpose: to give authors rewards for what is due to them (fairness/justice argument)
· But, then quotes Macaulay -- “should have a supply of good books” → consequentialism is dominant
· But, there’s usually always a blending w/ some acknowledgement that it’s about justice & fairness 
· Posner, Economic Structure of Copyright 
· Public good: good that is subject to  non-rivalrous consumption 
· EX: coffee = subject to rivalry, aka it is a rivalrous good 
· EX: light from a lighthouse; can be utilized without affecting the rest of the public’s use of the good, aka it is a non-rivalrous good
· Other non-rivalrous goods: 
· Information = usually subject to non-rivalrous consumption
· Consumption of a TV episode 
· National defense = public good; shared & enjoyed by all of the population 
· Pricing for rivalrous goods: whatever someone will pay for it 
· BUT, for non-rivalrous goods, there’s no proper price b/c it doesn’t have to be allocated 
· So, it becomes whatever the distribution cost is (which depends on the thing existing) 
· What is the right economic formula to bring into existence? 2 costs:
· (1) cost of creating / expression (fixed cost) 
· (2) cost of distribution (variable cost) 
	Formula: Expected revenue - cost of copies ≥ cost of expression


· Other options / alternatives to copyright & rationale: 
· Inferior quality? Not really; nowadays, it’s just as good 
· Lead time argument? Not really strong; not as strong w/ technology
· Contractual alternatives? Technological alternatives? 
· Authors derive substantial benefits from publication that are over & beyond any royalties 
· Can impose costs on expression 
· E.g., music sampling → but is this the suppression of creating music?
· David Ladd (different position than Posner) 
· Talks much more about rights & justice 
· Rights of author = rooted in utility & felt justice -- summarized the 2 justifications of copyright 
· Justice O’Connor
· “By establishing a marketable right to the use of one’s expression, copyright supplies the economic incentive to create & disseminate ideas” 
· Serves as an engine of free expression; allow author to find audience
· 1909 Copyright Act
· Some works & case law that are protected under the 1909 Act 
· By the 1960s, became outdated → invention of cable TV stalled profession of copyright law 
II. RIGHTS OVER WHAT? - SCOPE OF COPYRIGHT
A. Requirements of Originality and Fixation in a ‘Work’
· Modern Copyright Law
· 1976 Copyright Act
· § 106: Exclusive Rights in Copyrighted Works
· Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following:
· (1) “Right of reproduction”: to reproduce the copyrighted work in copies or phonorecords;
· (2) “Derivative works”: to prepare derivative works based upon the copyrighted work;
· AKA, works that are based upon one or more preexisting works (e.g., translation, dramatization, motion picture version, etc.) 
· Have their own originality that makes them different (compare w/ a blaack & white version of Velasquez painting → not a derivative work, just a reproduction)
· (3) “Right of distribution”: to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending;
· E.g., rent, lease, or lending
· If the statute only gave the copyright owner the right of reproduction, and does not mention the distribution, the D would say I am not reproducing I am just distributing it. 
· The right to control distribution is much easier to enforce then the right to control reproduction.
· (4 )”Public performance right”:  in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly;
· Includes transmissions (e.g., broadcasting, streaming)
· Covers the right of public performance. 
· This is different from 1, 2, and 3, because this does not apply to all copyrighted works.
· Some works are excluded such as sculpture, paintings, photographs, architectural works – cannot really perform these things.
·  It does cover books, music, plays, dance, motion pictures, and other audio-visual works, but does not cover everything. 
· (5 )”Public display” in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the copyrighted work publicly; and
· Least important; litigated the least b/c of exception that allows you display a physical chattel of a work
· (6)”Public performance right [sound recordings]”:  in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission.
· Only allows digital audio transmission (vs. [4], which is total right of public performance)
· *NOTE: MUST DISTINGUISH BETWEEN MUSICAL COMP. & SOUND RECORDINGS B/C RIGHTS ARE DIFFERENT
· EX: Sheryl Crow- Every day is winding road.
· Crow has the musical composition (think the music sheet) which has a general right of public performance (106(4)). 
· She also has the sound recording.
· Prince has a sound recording of this song as well.
· But when that is played over loud speakers in a park, Crow collects for the musical composition. 
· If on Spotify play Prince’s version, then the (106(6)) right is triggered. 
· §102: Subject Matter of Copyright
· (a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.
· Works of authorship include: 
· (1) literary works;
· (2) musical works, including any accompanying words; 
· (3) dramatic works, including any accompanying music; 
· (4) pantomimes and choreographic works;
· (5) pictorial, graphic, and sculptural works; 
· (6) motion pictures and other audiovisual works; 
· (7) sound recordings; and
· (8) architectural works
· (b) In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.
· §101: Definitions
· Fixation: A work is fixed in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration
· Derivative Work: based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted
· Copyright Registration
· Copyright immediately arises as soon as it’s fixed in a tangible medium of expression (e.g., a tweet, a written poem, etc.) 
· Registration: important for the protection of your work from infringement 
· Requirements of Copyrightability
	(1) FIXATION IN AN ENDURING FORM / TANGIBLE MEDIUM OF EXPRESSION NOW KNOWN OR LATER DEVELOPED


· Fixation: sufficient if work “can be perceived, reproduced, or otherwise communicated, either directly or w/ aid of a machine or device 
· EX: Flashing images on a TV screen = NOT sufficient 
· But, director of broadcast is engaging in many decisions (which camera, angles, etc.) like in a football game = sufficient
· EX: Computers: CPU & RAM 
· Congress delayed resolving this issue until CONTU, which said yes, the material in the RAM DOES count as being fixed (9th Cir. agreed that it’s a copy that’s fixed in a tangible medium)
· What about a buffer? (2nd Cir. said it depends on the amount of time it’s there) 
· EX: Wrote a haiku in sand @ low tide
· Could  potentially be considered fixed depending on when the water washed it away 
· EX: Text in an email or  tweet to classmate 
· Yes, it’s fixed; stored in some sort of server 
· EX: Lecture in a law school classroom 
· If it’s not recorded → no; it’s just an ad-lib lecture 
· If it’s recorded → yes; can say Prof. Hughes is doing a public performance of his lecture notes (irregardless of whether it’s recorded) 
· What if it’s recorded w/out Prof. Hughes’ consent? → no, not fixed  
· § 1101(a): Performer’s Right of Fixation 
· E.g., singer performing at bar & tells the bar not to record the performance 
· But, what if someone in audience records her & posts it on internet?
· Only applies to music performers (would not apply to Prof. Hughes as a lecturer)
· This is a commerce clause power as opposed to copyright law  
· Note: Fixation is both a requirement for a work to be protected, and it is the triggering event for an act or reproduction 
	(2) ORIGINALITY


· Case: Feist Publications Inc. v. Rural Telephone Service
· Sets out 2-pronged test of originality: 
· (1) work = independently created by the author 
· (2) minimal degree of creativity involved 
· Court says this is a constitutional requirement through the words “author” and “writing” that’re contained in the Const. 
· Case: Magic Marketing v. Mailing Services of Pittsburgh 
· Holding: Envelopes are not sufficiently creative to count toward originality; must more than a trivial variation and must be recognizably the author’s own (aka must incorporate some semblance of the author’s personality)
· The terse phrases and instructions on the envelope are not sufficiently original
· Even more complex instructions, such as serving directions on a frozen package, are not copyrightable 
· The envelopes are generic in nature & lack minimum degree of creativity
· Also, no copyright afforded to “fragmentary words & phrases”
· Case: I.C. v. Delta Galil USA
· P (a second grader) won a contest for a t-shirt design that consisted of the words “hi” and “bye” with smiley and frowning faces
· P acknowledges that the components are not original, BUT, the selection *& arrangement of the words and faces are original 
· Holding: Shirt design meets the minimum level of creativity required for originality b/c P selected, coordinated and arranged the components in a way that beats the baseline, low requisite level of creativity 
· Sub-issue: Minimum size that can be copyrightable? 
· Justice Holmes says no, Kaplan thinks yes 
· Kaplan says “author should have to deposit more than a box, and some like measure ought to apply to infringement” b/c they’re not adequately original 
· But, what about the word suprecalifragilisticexpialidocious?
· Case: Bleistein v. Donaldson Lithographing Co.
· Poster advertisements for a circus → D copied these advertisements (prints, engravings)
· D argues: work is not connected to fine art, and says these lacked originality b/c they are just images of what the circus looks like 
· Holding: Even if these ads had been drawn from real life, that wouldn’t deprive them of protection as long as baseline creativity is met. (e.g., not going to deprive a Velasques portrait of copyright protection) 
· Here, you are free to copy the original (e.g., what’s in real life), but you’re not free to copy the copy 
· The copy = personal reaction of an individual upon nature; Holmes is basically saying as soon as you derive / create something (even handwriting) that has your personality → subject to protection
· The least pretentious picture can be copyrightable; doesn’t have to be connected to “fine arts”
· It’s also a bad idea to ask federal judges to adjudicate aestheics; copyright law does not engage in aesthetic discrimination 
· Establishes low bar of creativity b/c that’s all the Const. Requires
· Hypotheticals: Are these Copyrightable?
· EX: Design of a cross inside a circle? NO.
· EX: Rearrangement of three color bars upon a flag? NO. Prob too small / not original.
· EX: Drawing of university law school? YES. Bleisten holding. 
· Originality Requirement  in Derivative Works
· Case: Batlin & Son v. Snyder 
· Uncle Sam Bank → Synder manufactures a plastic version & registered the bank for copyright & gave it to U.S. customs so that nothing can be brought in that is similar & infringes Synder’s copyright 
· Batlin sues & says no copyright protection b/c Synder’s Uncle Sam is not original; Uncle Sam banks have long been in public domain 
· Holding: Not enough differences from Snyder’s Uncle Sam & the public domain version to qualify as a sufficiently original derivative work for copyright protection.
· The Snyder bank is extremely similar to the cast iron bank, save in size & material, with the only other differences, such as the shape of the satchel and the leaves in the eagle’s talons being by all appearances, minor.
· “To extend copyrightability to minuscule variations would simply put a weapon for harassment in the hands of mischievous copiers intent on appropriating and monopolizing public domain work”
·  Court articulates standard as “substantial, not merely trivial originality” to be deemed original enough & to be considered a derivative work  → SO, transferring the medium (i.e., cast iron to plastic) is not sufficient 
· References Alva Studios (hand of G-d case) 
· Exact replica; took a lot more time, skill, & labor than the replica of Uncle Sam 
· But, this Alva Studios holding would be wrong under modern doctrine b/c the level of skill and precision is irrelevant if it’s an exact replica b/c it lacks sufficient originality 
· Dissent: argues for only minimal variations; any distinguishable variation is sufficient and Majority’s standard is too high (so here, the sculpting of the mold & the size differences in the banks would be sufficiently original)
· Case: Eden Toys, Inc. v. Florelee Undergarment Co. 
· A = OG Paddington Bear, B = authorized derivative work of B, what about C?
· B only has a copyright on what’s original to B (e.g., the changed proportion of the hat, smoothing of lines, & elimination of individualized fingers & toes)
· Case: Gracen v. Bradford Exchange 
· Bradford had license & held contest for plates containing Dorothy from Wizard of Oz → Gracen declared winner
· B/c Gracen didn’t like the K that Bradford proposed, Bradford hired a different artist; blatant copy of Gracen’s work 
· Gracen sues, but Bradford claims that Gracen prepared an authorized derivative work of Wizard of Oz (aka, argue that Gracen must have had the permission to prepare a derivative work from the og copyright holder)
· Holding: Reject Bradford’s argument; they invited Gracen to the contest in order to prepare a derivative work, so it WAS authorized 
· But, it’s gray as to whether Gracen’s plate has sufficient originality to get a copyright in the work
· Need to make sure there’s sufficiently gross difference between the og work (whether it be in the public domain, or copyrighted) 
· Judge warns against aesthetic judgments (echoing Holmes in Bleistein) 
· Case: Schrock v. Learning Curve
· P, photographer, alleged that the producer of the Thomas the Tank Engine Toys had exceeded license to reproduce & distribute photographs of the toy 
· Toy = copyrighted; it is a sculptural work under § 102
· Ds authorized P to take photographs (try to argue a la Gracen that the photographs were unauthorized) → court rejects, so Ds then argue that the photographs are not sufficiently original 
· Holding: These photographs are not just “slavish copies”; various camera & lighting techniques were used to make the toys look more “life like,” “personable,” and “friendly” 
· One way to reconcile this holding w/ Gracen is that it is probably easier to go from 3-D (toy) to 2-D (photograph) (where as in Gracen, they were two 2-D images that were converged) 
· Says nothing in the statute permits you to impose a higher standard of originality in derivative works; it’s the SAME STANDARD for all works 
· Key inquiry becomes: whether there is sufficient nontrivial variation in the derivative work to make it distinguishable from the underlying work in some meaningful way  
	RECAP
Both Batlin & Gracen = struggling w/ amount of variation / difference between an original work & and a derivative work; Batlin asks whether the standard of originality for derivative works is any different 
· Schrock resolves this issue


· §103:  Subject Matter of Copyright: Compilations and Derivative Works
· (a) includes compilations and derivative works, but protection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully
· (b) Copyright in a compilation or derivative work extends only to the material contributed by the author of such work, as distinguished from the preexisting material employed in the work, and does not imply any exclusive right in the preexisting material 
B. Requirement of Originality and Protection of Photographs 
· Originality in Photographs
· Case: Burrow-Giles Lithographic Co. v. Sarony 
· P = lithographer, D = photographer; P charges D w/ violating his copyright in regard to a photo of Oscar Wilde (in which 85K copies were produced) 
· B-G first argues insufficient notice (no longer required under copyright); then moves on to argue that photographs are NOT included in copyright protection based on the language of Article I, § 8
· B-G argues that photograph is not a writing nor production of the author; it is not original b/c this is a wholly mechanical process (just a recordation of facts) 
· Court responds to these arguments & emphasizes that if the framers in the 1700’s didn’t know what writings  authors meant, then no one does 
· E.g., maps & charts = before books; cares about the order b/c maps and charts are based in facts
· SO, B-G can’t say that b/c photos capture “facts” that they aren’t copyrightable since maps & charts are copyrightable 
· Also, court points out that in 1802, copyright extended to include etchings, engravings, etc.;  writings should be construed broadly (photos likely not included at this time b/c they prob didn’t know about them since they didn’t yet exist) 
· B-G then says insufficient originality b/c it is manual operation / mechanical reproduction
· Court responds that this may be true, but not the case for Sarony
· Holding: Photographs are not automatically copyrightable, but Sarony’s IS. Here, Sarony “gave visible form” by posing Wilde in front of the camera, selection & arrangement of the costume, draperies & other accessories, so as to present graceful outlines 
· Creative process began when Sarony began posing Wilde (aka, well before the image was actually made) → refutes B-G’s argument 
· Case: Leigh v. Warner Bros
· Warner Bros gets right to produce motion picture; Leigh sent letter asking if they were planning on using his photo → WB says no, only want access to sculpture, not to Leigh’s photograph 
· Warner Bros sought permission from Trusdale family (who owned the sculpture), even tho they should have sought permission from Shaw Judson (the creator of the sculpture), since she still owned the copyright in the sculpture 
· Issue to be decided: Did WB take anything protecible from Leigh?
· They know that they didn’t have the option to say that they didn’t copy from the photo b/c there’s obviously inspiration taken from the photo 
· In order to prove infringement, must have: 
· (1) ownership of a valid copyright 
· (2) copying of constituent elements of the work that are original 
· Idea/expression dichotomy: copyright protects expression NOT the ideas 
· So, have to figure out what’s the original expression in photograph
· Here, that includes: photographer’s selection of background, lighting, shading, positioning of subject, and timing 
· Holding: Though Leigh held a valid a copyright, no infringement b/c there was not copying of the protected elements of her expression. WB did NOT copy from the protectable expression.  Leigh’s copyright is just uber thin → no infringement. 
· Here, Leigh didn’t pose the subject since it’s a statute stuck in place
· Leigh also didn’t select the background of the photograph 
· The “eeriness” behind the photograph is due to its location in a cemetery; it’s not something original that Leigh contributed (also, this is just an idea*) 
· Only things protectable from Leigh’s photo include: halo of light, and background trees in the cemetery  
C. Expressions, Not Ideas; Expressions, Not Processes
· Idea-Expression Dichotomy 
· 1976 Copyright Act
· § 102. Subject Matter of Copyright: In General
· (a): What’s protected under copyright
· (b): What will NOT be protected
· “In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 
· Rule: Merger Doctrine
· When copyrightable subject matter is narrow, so that there’s only 1 form of expression or extremely small set of forms of expression → no copyright protection will be afforded
· Application of Idea-Expression Dichotomy
· Case: Baker v. Selden (1879)
· Process of bookkeeping that is the subject of copyright infringement - has a copyright in his book (Bookkeeping Simplified), but not the idea of bookkeeping itself
· Book illustrates system of bookkeeping thru use of lines & blank columns 
· Issue to be decided: Can copyright holder stop the D from distributing an alternative embodiment of the condensed ledger? 
· System itself is in the public domain; only the expression of the system is protected under copyright 
· Court gives an example: difference between system of medicine and a book explaining the medical system / procedure 
· Book itself is copyrightable, but control over system / procedure is NOT protected 
· So, Selden’s copyright is for the statement of his methods; if D were to use the same expression, words, or method of statement → then, it’s infringement
· Note: This decision is well before 1976 Copyright Act (so § 102(b) later codifies this)
· Hints of “merger doctrine” in this decision b/c you can’t really use the book w/out the diagrams  
· Idea & expression are so inextricably linked → can’t access the idea w/out use of the expression as well → expression “merges” w/ idea →  left to the public & the expression is thus not protectable 
· However, here, no merger; proof = the other book (since D was able to express the book w/ different written charts → no merger since there were other ways to let out the accounting method 
· Holding: The blank account books are not the subject of copyright; the mere copyright of Selden’s book did not confer upon him the exclusive right to make and use account books
· SO, court distinguishing between use of the art (not protectable → don’t want to give a monopoly) and the publication in which it was explained (protectable) 
· Case: Situation Management Systems, Inc. v. ASP Consulting (2009)
· Situation Management created training manuals to teach techniques for effective communication w/in the work place 
· District Court misreads Baker v. Selden; no copyright →
· Holding: Lower court’s decision reversed; the fact that SMS’s works describe processes or systems does not make their expression non copyrightable 
· SMS’s creative choices in describing those processes & systems, including the works’ overall arrangement and structure = subject to copyright protection 
· Also, district court’s standard of originality = too high (recall Holmes saying on a minimal level of creativity is required) 
· Merger doctrine appears again***
· Many ways to teach the processes & systems → idea and expression do NOT merge b/c there’s more than 1 way to express the idea
· Case: Bikram’s Yoga College of India v. Evolation Yoga 
· Issue to be decided: Should a sequence of 26 poses & 2 breathing exercise (described in a 1979 book) be entitled to copyright protection? 
· Bikram maintaining that within the book, the sequence of poses are also copyrightable, not just the expression in the book 
· Holding: No, the sequence of poses can’t be copyrighted b/c they are just a system/method so not copyrightable subject matter under the statute. 
· Potential counterargument: isn’t this a choreographic work?  Bikram emphasizing that the sequence is a “graceful flow” → trying to represent it as a choreographic work that is beautiful and graceful 
· Court rejects the choreographic argument; all of the material emphasizes the sequence as a system designed to improve health, exercising your muscles, tendons. etc. (like a book on medicine) 
· So, even when process is conceived with some aesthetic decisions in mind, it’s primarily a system / process for health
· This decision is very much a gray zone -- where do we draw the line? It’s more of a gray zone than Baker and Situation Management 
· Case: Morissey v. Procter & Gamble Co.
· P = copyright owner of set of rules for a sales promotional contest; similar to “sweepstakes” type that involves the social security numbers of participants 
· District Court: since substance of contest is NOT copyrightable, it follows that P’s rules springs directly from substance & contains no og authorship
· Holding: District court’s holding was incorrect. You can still have copyrightable elements in the expression even if the idea is not copyrightable (similar to Baker v. Selden) 
· So, the thing itself may be uncopyrightable, but the expression may be protected, subject to the merger doctrine. 
· BUT, merger doctrine kicks in here: “when copyrightable subject matter is narrow, so that there’s only 1 form of expression or extremely small set of forms of expression → no copyright protection will be afforded
· Can attach this concept to the issue of how long an expression must be in order to be copyrightable (e.g., one word, one sentence, etc.)
· Case: Lotus Development Corp. v. Borland International, Inc. 
· Lotus = software company & made a spreadsheet program (early predecessor of Excel)
· Has menu commands (e.g., copy, print, etc.) w/ 469 commands arranged into 50 menus and submenus 
· Borland released its own spreadsheet program called Quattro → copied the command NOT the code 
· Virtually an identical copy of the commands & menus (a visual work, now you see it) 
· Computer code = a literary work for copyright purposes 
· Borland copied the words & structure of the menu command hierarchy from Lotus 123 b/c it would be easier for people to switch over
· Didn’t have to, so no merger bc there’s many ways of expression
· Borland actually had its own command tree, but used Lotus’s b/c it’s easier for ppl to switch from Lotus to Quattro 
· District court: addresses merger; but unlike Morissey, this is NOT merger b/c there’s more than one way to express the commands
· Issue to be decided on appeal: Is Lotus copyrightable subject matter because of its word choices of the command and their arrangements in menus & submenus? 
· Holding (later affirmed by SCOTUS  4-4, making it just 1st Circuit law): The computer menu command hierarchy does not constitute copyrightable subject matter because the Lotus menu command constitutes a “method of operation” → Decision of district court is reversed.  
· The expressive choices of what to name the command terms and how to arrange them do not magically change the uncopyrightable menu command hierarchy into copyrightable subject matter
· Court rejects similarities to Baker; the menu command is part and parcel of Lotus 123 → serves as the method by which the program is operated & controlled
· Hypothetical
· Applying Lotus Development v. Borland
· EX: Layout of VCR or a remote w/ all of its buttons
· NOT copyrightable, how you operate that device = the method of operation  
· Case: Mitel, Inc. v. Iqtel, Inc.
· 10th Cir. talking about 1st Cir. decision in Lotus; this court disagrees w/ Lotus approach in saying that you’re not supposed to automatically start w/ section 102(b) 
· This is an accurate criticism b/c if you always start w/ 102(b), there won’t be copyright
· Elements within a method of operation may still be copyrightable expression 
· SO, instead, start the inquiry with 102(a) to say what is protectable expression
· But, 102(b) will interact w/ (a) to make sure that it’s free 
· Hypothetical
· Applying Mittel and Lotus
· EX: Prius dashboard display. Does it have elements of copyrightable expression despite it being part of a method of operation? 
· Under 1st Circuit (Lotus) → no copyright 
· Under 10th Circuit (Mitel) → could be copyrighted 
D. Expressions, Not Facts; Compilations, Not Facts; Judgments, Not Facts
· Intersection of Originality Requirement  & Subject Matter of Copyright
· What is a Compilation? 
· § 101. Definitions 
· A “compilation” is a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. The term “compilation” includes collective works. 
· Compilations: 
· EX:  newspaper
·  both a  compilation AND a collective work 
· EX: casebook
· compilation of cases, statutes, and legal periodicals 
· EX: book of short stories
· compilation of individual short stories
· EX: albums
· both collective works & compilations 
· What are compilations that are NOT collective works?
· Something that brings together data or facts & compiles/selects/arranges them in an original way 
· EX: book of conjugated French verbs
· Verbs are just facts & not copyrightable themselves b/c lack originality 
· Note: Compilations may be copyrightable regardless of whether the existing material had been subject to copyright in and of itself. 
· § 103. Subject Matter of Copyright: Compilations & Derivative Works 
· (a) The subject matter of copyright as specified in section 102 includes compilations and derivative works, but protection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully
· (b) The copyright in a compilation or derivative work extends only to the material contributed by the author of such work, as distinguished from the preexisting material employed in the work, and does not imply any exclusive right in the preexisting material. The copyright in such work is independent of, and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in the preexisting material 
· Note: “preexisting work” must come w/in general subject matter of copyright set forth in § 102, regardless of whether it is or was ever copyrighted  
· Expressions, Not Facts
· Case: Feist Publications, Inc. v. Rural Telephone Service Co.
· Court takes this case to decide 2 competing propositions: 
· (1) facts are not copyrightable (no originality) 
· Rationale: facts are something you discover, not something you create; one who discovers a fact is not its “maker” or “originator”
· (2) compilations of facts generally are copyrightable (but, thin copyright, only available to the particular selection or arrangement) 
· Rationale: selection, arrangement, or coordination are all protectable if sufficiently original 
· Originality has 2 requirements: 
· (1) minimal degree of creativity 
· (2) work was independently created by the author 
· O’Connor’s majority opinion channels Holmes in Bleistein; she states that originality = a constitutional requirement (even tho it’s not actually in the copyright clause of the Constitution, it’s being read into it) 
· Court acknowledges the extent of Feist’s copying, but the only parts that are protected are the parts that are original 
· Relevant inquiry: Must consider how much D took from P’s work, not how much of the D’s work was taken from P 
· Here, Feist took 17% from Rural; don’t look at the 2% total of P’s work that Feist used in its own work 
· Holding:  No copying of constituent elements of the work that are original (even tho Feist copied a lot), so no infringement. 
· Rural didn’t even have anything protectable to begin w/ because nothing was original; the facts/listings and the selection/arrangement were not original → no copyright 
· Maybe if listings were arranged by the length of time they lived in the town, BUT,  b/c they were listed alphabetically → not original
· Also, no creativity in selection; Rural was obligated by the state to publish these listings 
· Case: Nash v. CBS, Inc. (7th Cir. decision, 1 year before Feist) 
· Nash = author of four novels about the death of John Dillinger, who was public enemy no. 1 @ this time 
· Dillinger was shot by a “hall of bullets” after the “Lady in Red” betrayed him 
· Nash instead believed that Dillinger escaped death and moved to the West Coast to start a new life 
· CBS broadcast an episode of its Simon & Simon series entitled The Dillinger Print → Nash sues; thought CBS violated his copyright by setting out his version of Dillinger’s escape from death & his new life on the West Coast
· CBS concedes copying (similar to Leigh v. Warner Bros where WB admitted to using Leigh’s photograph) 
· Holding: Nash’s copyright does NOT extend to the “naked truth” → CBS was free to use these facts in their own original expression. B/c Dillinger Print uses Nash’s analysis of history but none of his  expression,  no infringement
· CBS created its own fictional expression of the facts surrounding Dillinger’s life 
· Only aspect of this decision that’s not consistent w/ Feist: says Congress could have made copyright broader (but, only dicta)
· Feist court says it’s a constitutional requirement, so Congress can’t actually make it broader
· Judgments, Not Facts
· Case: Wainwright Securities v. Wall Street Transcript Corp. (pre Feist, foreshadows CCC Information Systems) 
·  Wainwright = institutional research & brokerage business that prepares in-depth reports on industrial, utility, & railroad corps. 
· D publishes a weekly column which consists of Wainwright’s institutional reports (would paraphrase Wainwright’s opinions) 
· Issue to be decided: How far can D go in paraphrasing what Wainwright says, which has become meaningful facts in the world? 
· Holding: D went too far; D appropriated almost verbatim the creative & original aspects of the reports including the financial analyses & predictions
· D took prose of Wainwright’s copyrightable expression
· Wainwright’s subjective judgments, when put out in the public, become facts themselves; Wainwright’s opinions & expressions create facts 
· EX: Wainwright thinks you should sell Apple → fact = that’s what Wainwright thinks 
· But, not everything Wainwright reports is a fact (i.e., estimate earnings = a prediction about the future that they’re guessing at so it’s not a fact)
· Compilations, Not Facts
· Doctrine of Scenes a Faire
· Some things are so basic and common to a certain genre so as not to be copyrightable b/c it lacks originality 
· EX: WWII Film 
· Use of German Beer Hall, use of “Hail Hitler,” etc. 
· What is a compilation?
· A compilation is a work formed by the collection and assembling of preexisting materials or of data 
· EX: T-shirts with different symbols that both contain text that say “someone loves me very much and went to Boston and got me this t-shirt.”. Stipulate that T-shirt  B was based upon and inspired by T-shirt A. 
· B could say yes, I copied the idea but the expression is different (i.e., the selection & arrangement) 
· If the t-shirt is looked at as a compilation, there is more room for defense b.c you can say that the specific elements are typical scenes a faire of Boston (e.g., lobsters, boats, etc.) so the t-shirt is not original 
· Case: CCC Information Services v. Maclean Hunter Market Reports
· Maclean published the “Red Book” which is an official used car valuation which represented editors’ predictions based on many sources & judgments
· CCC copies Redbook’s valuations into CCC’s Information Systems 
· As a result, numerous Redbook subscribers had cancelled their subscriptions → direct harm to Maclean
· District Court entered SJ in favor of CCC, saying the Red Book = compilation of unprotected facts w/ no creativity in the selection / arrangement
· Holding: District Court erred. Maclean’s selection and arrangement of data in the Red Book displayed sufficient originality to pass low threshold requirement of originality to earn copyright protection 
· Originality was expressed, for example, in Maclean’s division of national used car market into several regions, w/ independent predicted valuations for each region depending on conditions
· Distinguishable from Feist b/c these predictions were based on multitude of data sources, but also on professional judgment & expertise
· Strikes down CCC’s argument of merger doctrine b/c the work here involves the author’s own opinion; don’t want to apply merger here b/c you’d destroy the incentive Red Book had 
· “If CCC’s argument prevails, virtually nothing will remain of the protection accorded by the statute to compilations, notwithstanding the express command of the copyright statute”
· Draws a distinction between soft ideas (afforded more protection) b/c they’re infused w/ author’s taste & opinion vs. ideas that undertake to advance / explain phenomena or furnish solutions (afforded less protection) 
· Judge Leval is using this distinction in an ad-hoc manner to avoid extending the merger doctrine to Macleanr’s work 
· Leval also disagrees w/ CCC’s affirmative defense that the Redbook has fallen into the public domain b/c when these valuations/predictions first come out, they’re not yet facts 
E. Pictorial, and Sculptural Works, “Useful” Items
· Pictorial, Graphic, & Sculptural Works 
· Copyright Act
· § 101. Definitions
· “Pictorial, graphic, and sculptural works” include 2-D and 3-D works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings, including architectural plans. Such works shall include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned; the designs of a useful article, as defined in this section, shall be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article 
· A “useful article” is an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information. An article that is normally part of a useful article is considered a “useful article.”
· TLDR: want to protect works of artistic craftsmanship, but not their mechanical or utilitarian aspects
· § 113. Scope of Exclusive Rights in Pictorial, Graphic, and Sculptural Works 
· EX: Maple leaf-shaped syrup bottle 
· Maple leaf = the work; bottle = useful article for purposes of § 113(c) 
· If the work is licensed to Bob’s Bottles & then sold/distributed, copyright holder can’t prevent the use of the work in advertisements or commentaries or in connection w/ news reports
· EX: Blueprint of chair 
· Is the blueprint copyrightable? Copyright on the blueprint would give you control over the chair, which has no original expression 
· The Problem with Applied Art
· Useful, Functional Items
· Issue: How do we apply copyright to useful objects (typically 3-D) things that have some sort of functionality? 
· Start w/ Bleistein: circus posters/ads used in commerce = still eligible for copyright 
· Then, look at Batlin: sculptural work, but also useful in that it’s a piggy bank (so the utility of the object is merged with the sculptural work) 
· Compare against:  Dorothy plate: image of Dorothy is separate from the plate
· Tension Between Utility & Copyright 
· If you can imagine that the work was just plastered onto the useful article → then it’s not a problem 
· Image existed APART from the article (e.g., Dorothy plate or Coachella t-shirt); t-shirt would still work as a shirt w/out the Coachella image 
· Compare with: Sculptural syrup bottle where the bottle is intertwined w/ the utility of the article 
· Mazer v. Stein & Legacy 
· Case: Mazer v. Stein (1945)
· Statuette of Balanese dancer = base of a lamp → is this lamp design protected by copyright? 
· Holding: Yes, lamp design is protected by copyright, even after it had been incorporated into a useful article (the lamp) 
· Court embodying the spirit of Holmes in Bleistein in saying that the aesthetic value of a design should not be analyzed too closely by the courts 
· Result of Mazer → Congress embraced SCOTUS’s decision and codified the holding
· § 101. Definitions 
· Is there  protectable expression that can be: 
· (1) separated from the utilitarian aspects of the article, and 
· (2) capable of existing independently from the utilitarian aspects of the article 
· EX: Black Swell Bottle v. Maple Syrup Leaf Bottle 
· Maple leaf = independent creativity which is separable from the utility of the bottle 
· Swell bottle has not independent creativity 
· Case: Star Athletica v. Varsity Brands 
· Varsity designs, makes, and sells cheerleading uniforms and has over 200 copyright registrations in designs 
· Star also markets & sells uniforms → Varsity alleges infringement of its designs (*note: originality NOT being litigated here) 
· Issue to be decided: useful articles doctrine 
· Procedural Posture: 
· District Court: designs could not be separated from the utilitarian function of the useful article (the cheerleading uniform) → granted SJ for Star Athletica b/c there was nothing to protect
· CoA: reversed; designs were separately identifiable from the cheerleading uniform; the designs were capable of existing independently 
· Holding: Design of a useful article is eligible for copyright protection if: 
· (a) can be identified separately from, and 
· (b) capable of existing independently of the utilitarian aspects of the article
· Usually more difficult; if you can imagine it as an independent work from the useful article  
· Holding is consistent w/ Mazer v. Stein; Majority claps back at dissent by saying we’re not looking at what’s left of the useful work, we’re looking at what’s been extracted (as per the statute) 
· “An artistic feature that would be eligible for protection on its own cannot lose that protection simply b/c it was first created of the design of a useful article, even if it makes that article more useful”
F. Characters
· Subject Matter of Copyright: Characters
· Rationale for Copyrightability of Characters 
· Given b/c characters (in terms of quality) can be deemed huge & important parts of the original work 
· Often times, characters = the basis of a “franchise” 
· Inquiry for Copyrightability of Characters
· 2 Part Inquiry:

· (1) Is the work protectable? 
· (2) if so, is the character a protectable expression?  
· Tests & Case Law for Copyrightability of Characters
	Tests for Copyrightability of Characters 
· “Story Being Told” Test: main characters are so central to the story & effectively constitute the story being told 
· If character’s name is in the title of the work, good argument that that’s the story being told (e.g., Rocky) 
· “Sufficiently Delineated” Test: character can be given copyright protection if meets a certain standard of specificity 
· 9th Circuit Test for Characters that Lack Sentient Attributes
· (1) character must have “physical and conceptual qualities” 
· (2) must be sufficiently delineated to be recognizable 
· (3) must be especially distinctive and contain some unique elements of expression 


· Case: Nichols v. Universal Pictures Corp.
· Allegation: D’s work was an infringement b/c the plot and the characters were too similar to the original work 
· Characters became part of the expression that’s protectable, but character must be sufficiently delineated (developed) to be protected 
· Case: Warner Bros v. CBS
· Hammett writes the Maltese Falcon w/ famous character Sam Spade; Knopf held the copyright → Hammett & Knopf conveyed to WB certain exclusive rights to the sue of Maltese Falcon 
· WB released successful remake of the Maltese Falcon meanwhile Hammett also granted CBS the right to use Sam Spade along w/ other characters for use on radio programs (but did not grant the use of the Maltese Falcon story)
· Holding: Court holds for CBS; the assignment of rights to WB did “not prevent the author from using the characters used therein” 
· Characters not protected; WB = very sophisticated and the K should be interpreted against them (law of contracts) 
· Characters themselves are NOT equal to works under the CRA; they are protectable ELEMENTS  of a work 
· Court introduces “story being told” test for character protection 
· Case: Anderson v. Stallone
· Stallone discusses potential for Rocky IV in his promotional tour; Anderson writes a treatment of 31 pages for Rocky IV, incorporating characters created by Stallone in prior movies → sent treatment ( a derivative work)
· Rocky IV = released, Anderson requested compensation for use of his treatment in the film 
· But, since this is a derivative work, Anderson must have had authorization from the original Rocky films since Stallone possesses the exclusive right to prepare derivative works 
· Since Anderson only took characters → has to argue that characters are unprotected and therefore his work was not unauthorized 
· Stallone: wants to say that the characters ARE protected 
· Holding: Stallone and his co-defendants were entitled to SJ on Anderson’s copyright infringement claim b/c Anderson’s film treatment was not copyrightable since it was an unauthorized derivative work. 
· Case: MGM v. American Honda Motor Co.
· Commercial depicting well-dressed couple that’s being chased by a high-tech helicopter (character = suave, tuxedo-clad,  British accent, w/ James-bond like music in the background) 
· Issue: How far can you go in resembling a character? Very large gray zone
· Holding: The commercial is an infringing use of the James Bond character
· Both tests for character copyright protection = satisfied; characters visually depicted in a TV series or in a movie are entitled to more protection than purely literary characters 
· Case: Gaiman v. McFarlane
· McFarlane = initial write of Spawn which didn’t see much success → brought on Gaiman to write new script for Spawn → series then took off 
· McFarlane wants to argue that characters are not copyrightable 
· Court discusses scenes a faire: no protection on features that are rudimentary, commonplace, standard, or unavoidable elements in a work
· This can encompass “stock characters” (e.g., drunk old bum)
· McFarlane argues that Cogliostro = stock character 
· Holding: Court disagrees w/ McFarlane; Cogliostro is a copyrightable character
· Mosaic facial features, phony title, his name → all combine to create a distinctive character 
· Court says that the 9th Cir. has killed the “story being told” test without officially doing so   
· Even if test weren’t gone → wouldn’t apply b/c difference between literary & graphic expression 
· Purely literary characters v. characters that have a visual appearance from the inception → much more delineation for characters that are visually represented; have more room to work with 
· Subisue: Are Characters That Lack Sentient Attributes Capable of Protection?
· Case: DC Comics v. Towle 
· Towle builds & sells full-scale, drivable Batmobile replica cars; DC alleges that they infringe its copyright in the comic book images of the Batmobile 
· Holding: Batmobile, despite it lack sentient attributes, is still capable of copyright protection if it meets the sufficient delineation test & has consistent, widely identifiable traits 
· Court also could have decided this case without labeling the Batmobile as a character & instead just labeling it as an element of expression 
· Rely on holding of Hallicki which protected Eleanor, a car from the movie Gone in 60 Seconds
· Court isn’t bothered by the fact that the Batmobile has evolved and seen various changes over the years since narratives in general are all about the evolution of characters 
G. Sound Recordings
· Musical Compositions v. Sound Recordings 
· Terminology & History
· Sound recording:  “covers”; aka performances of musical compositions
· Phonorecord: copy of a sound recording
· *** must be authorized to produce sound recordings since they’re derivative works 
· House Report
· “Sound recordings” are original works of authorship compromising an aggregate of musical, spoke, or other sounds that have been fixed in tangible form 
· Originality: what the performers add to the musical composition 
· Also editing, processing the sounds, etc. may contribute to the originality 
· Doctrine has changed so that you can register a musical composition for copyright by recording it (aka, making it into a sounds recording) 
· So, no longer true that only musical compositions could be copyrighted, now you can also register the sound recording  
· Musical composition = song/sheet music 
· Music industry = sheet music thru the 1800’s; early 20th century → gramophones & vinyl records allow for performances of musical comps
· Case: Newton v. Diamond 
·  Newton = flutist & composer; composed the song “choir” → licensed all rights in the sound recording to ECM for $5K but retained the rights to the musical composition 
· Beastie Boys licensed the sound recording from ECM to be used in one of their songs 
· Issue to be decided: Did they sample so much of the sound recording that they infringed upon the musical composition? 
· Holding: No, they only copies an amount that was de minimis b/c they only took 3 notes
· Dissent argues that Majority’s view of the musical comp. is overly simplified; they took the sequence & also the special playing technique, which is described in the score (not just in the sound recording, it derives from the musical composition)
· Dissent says that Beastie Boys took more than 3 notes
· Debate over that the musical composition is; if what Beastie Boys played was part of the musical comp., then it’s infringement b/c that part wasn’t licensed (only the sound recording was licensed) 
III. INFRINGEMENT OF COPYRIGHT 
A. The Right to Make Copies § 106(1) 
· Exclusive Rights in Copyrighted Works 
· Copyright Act 
· § 106. Exclusive Rights in Copyrighted Works 
· Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following:
· (1) to reproduce the copyrighted work in copies or phonorecords
· Right of Reproduction
· Means the right to product a material object in which the work is duplicated, transcribed, imitated, or simulated in a fixed form from which it can be “perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device”  (House Report) 
· Violation of this right is triggered by fixation 
· Initial Inquiry: Are a copyright holder’s section 106 rights positive or negative? 
· You have the negative ability to prevent someone else from reproducing the work (aka making copies) 
· NOT a positive right b/c it’s not a guarantee that the copyright holder can do these things 
· Establishing Infringement of Section 106 Rights
	COPYRIGHT INFRINGEMENT FRAMEWORK
· P must show: 
· (a) D copied from P’s copyrighted work, and 
· Copying can be demonstrated by: 
· (i) Direct evidence (admission by D or a witness)
· (ii) Circumstantial evidence (access to P’s work + similarity) 
· (b) copying (assuming it to be proved) went so far as to constitute improper appropriation (was the copying de minimis or  was there substantial similarity?) 


· Case: Arnstein v. Porter (1947)
· Allegations of infringement against 3 of Porter’s songs; Arnstein accused Porter of copying “The Lord is My Shepherd,” “A Mother’s Prayer,” & “La Priere”
· District Court: granted SJ for D; P had become a vexation in the court after the court had ruled against him in 5 previous infringement suits 
· Court establishes framework for infringement
· This circuit says that where the similarities are thru the roof → don’t need to prove access as well 
· Application of infringement framework to case at bar: 
· (Prong 1(a)) D copied P’s work? → some evidence of access; more than 1 million copies had been sold, distributed to radio stations, pieces were publicly performed 
· (Prong 1(b)) Evidence of similarities? → yes some evidence
· Standing alone, however, the similarities were not enough to say that D copies; so, the evidence of access here is key to the claim & allows the CoA to reverse SJ finding for the D
· (Prong 2) Unlawful appropriation? → copying must be illicit; D must have taken enough protected expression 
· This prong is left to the jury (should be decided by laypeople and NOT by experts)
· This prong is established by the test of “substantial similarity” (not to be confused w/ similarity that is required as part of circumstantial evidence of copying) 
· Dissent: Says works aren’t similar enough; the repetitive use of the note E in certain places is insufficient and too simple / ordinary a device of composition to be significant 
· Says that it’s problematic for the Majority to find similarities in D’s work by dissecting it in those smaller pieces; should instead analyze “total sound effect” 
· Holding: Granting of SJ for the D was improper because after listening to the respective compositions, court was unable to conclude that the likenesses are so trifling that, on the issue of misappropriation, a trial judge could legitimately direct a verdict for D  
· Case: Bright Tunes Music Corp. v. Harrisongs Music, Ltd. (1976) 
· Mack composed “He’s So Fine” in 1962; was a top hit in England & the U.S.
· Mack alleges that Harrison infringed the song in “My Sweet Lord” 
· Infringement framework
· (1) no direct evidence of copying; Harrison denies that he copied from the song 
· (a) circumstantial evidence? Yes; some evidence of access b/c Mack’s song = popular hit and Beatles were competitive about other top hits (and Harrison lives in the UK) 
· (b) similarity? Yes; uses motif A and motif B in the same 4 repetitions 
· (2) unlawful appropriation? (substantial similarity)? Yes; substantial similarities between the 2 songs b/v the use of the notes and their succession is so similar 
· Although Harrison vehemently denies & says that he wasn’t conscious of the fact that they were utilizing “He’s So Fine” → doctrine of subconscious copying; you can still engage in both elements of infringement while not being aware 
· Prong 1(b) of Infringement: Circumstantial Proof of Copying
· Circuit Split
· Split between 2nd & 7th Circuits
· 2nd Circuit: Majority in Arnstein says if similarities are so striking, then you don’t need evidence of access 
· Case: Gaste v. Kaiserman (2nd Circuit) 
· Doubles down & reaffirms Arnstein; if similarity is so strong that there is no chance that D’s work was created independently → don’t have to prove access
· 7th Circuit: Initially disagrees w/ Arnstein & 2nd Circuit → comes around in Ty Inc. 
· Case: Stelle v. Gibb (7th Circuit)
· Need at least some other evidence which establishes a reasonable possibility that D had access
· Case: Ty Inc. v. GMA Accessories (2nd Circuit) 
· AKA “flat pig” case; finally caves to 2nd circuit and limits Stelle ruling
· Says “a similarity that is so close as to be highly unlikely to have been an accident of independent creation IS evidence of access” 
· Not saying that you don’t have to have any access
· P’s flat pig = first flat pig; said that’s why there is no possibility that D independently created their flat pig → no 3rd party exemplar; more powerful proof of probative similarity 
· *if Ds able to point to a 3rd party exemplar in the public domain, then that weakens the argument of similarity (but that is not the case here so no other flat pig)
· Prong 2 of Infringement: De Minimis or Substantial Similarity? 
· Case: Ringgold v. Black Entertainment Television, Inc. (1997) 
· P authorized making of her poster featuring her pictorial quilt, but didn’t authorize the poster to be included in the TV program (in a decoration on the set); quilt appears 9 times for a total of 26.75 seconds 
· No issue made of copying; only prong 2 (improper appropriation) is at issue 
· Ds argue the copying was de minimis
· Holding: Copying was not de minimis. De minimis is not just how much of the protected work you took, but here, b/c it’s a visual work, also have to consider the observability of the copied work (i.e., length of time it was observable, and factors like focus, lighting, camera angles, etc.)
· So, this copying wasn’t de minimis; could be deemed substantially similar so as to constitute improper appropriation 
· Distinguishing Idea & Expression
· Case: Peter Pan Fabrics, Inc. v. Martin Weiner Corp (1960)
· Both designs have same general color, arches, scrolls, and rows of symbols resemble each other 
· Decisions must be ad hoc; case-by-case on where to draw the line between idea and expression 
· Holding: This constituted infringement. The ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same. 
· That is enough; and indeed, it is all that can be said, unless protection against infringement is to be denied because of variants irrelevant to the purpose for which the design is intended
· Judge Hand saying the same thing as the judge in Arnstein; question of similarity is determined by the lay observer 
· Puts out standard of “same aesthetic appeal” to the observer / audience when determining substantial similarity (which is still used, but it can cut too widely, see Herbert) 
· Case: Herbert Rosenthal Jewelry Corp. v. Kalpakian (1971)
· P & D both engaged in design, manufacturer, and sale of jewelry 
· P charged D w/ infringing its copyright of a pin in the shape of bee, formed w/ gold encrusted w/ jewels 
· District Court: no infringement (factors in D’s production process) 
· D designed pins themselves after observing t=nature 
· If these works were similar, it’s b/c they book like like bees → so doesn’t meet second prong of infringement (exact opposite of flat pig case, where there was no other flat pig in the public domain) 
· On appeal, P argues according to Peter Pan holding → P contends that its copyright entitles it to protection of any object that to the ordinary observer is substantially similar in its appearance
· Holding: Court rejects P’s argument saying its too broad; not going to give Ps a win here b/c it would basically give them a monopoly in bee pins
· Yes, there’s strong circumstantial evidence of copying but it’s not conclusive
· P’s argument is weakened b/c they both resemble a bee in the public domain (again, opposite of flat pig case where there was no ancestor in the public domain, which gave P an easier time meeting Arnstein) 
· Here, P has much harder time meeting Arsteing 2 part infringement test (in part due to the reemergence of the merger doctrine) 
· Idea & its expression appear to be indistinguishable → merger doctrine kicks in 
· Court says the lay observer has to be “patrolled” to only look @ protectable expression (e.g., not the facts, ideas, etc.) whether it’s a jury or judge, only look at similarities in protectable expression
· Case: Educational Testing Services v. Katzman
· ETS suing Princeton Review alleging infringement on sample questions in prep materials 
· Issue to be decided: did they just take the idea, or did they copy the expression as well?  
· Used the same format, but switched the numbers of the problem 
· What about the merger doctrine? Look back to Leval’s distinction in CCC Information Systems as to phenomena in the world (afforded less protection) than opinions / taste of the author (more protection) 
· ETS prevailed on many, but not all, of their questions 
· Case: Nichols v. Universal Pictures Corp (1930)
· Hand = Majority writer (30 years before Peter Pan decision) 
· P = author of “Abie’s Irish Rose” & D produced a motion picture play, “The Cohens & the Kellys” 
· Both involve Jewish & Irish Catholic families w/ a son & daughter who fall in love 
· Grand theme in both works = similar; both center around religion, love, and animosity between the two families 
· Problem arises when infringer takes an abstract of the whole, as opposed to taking out actual blocks
· Solution: Hand’s Level of Abstraction Test (EX: Romeo & Juliet) 



____ [star crossed lovers → not protectable]

            ____________
Gray zone
______________________

        ___________________________________

___________________________________________ [script → protectable}
· Here, Hand says the similarities between the two works are in the idea world → so it constitutes unprotectable expression
· Have to find what similarities exist in expression 
· As to incidents & character → not enough similarity, so no infringement 
· Only 4 characters are the same / common to both plats; the lovers & the two fathers 
· Also, characters are not sufficiently delineated; they are too faint of characters in terms of the lovers 
· The 2 fathers in each are similar in their religion, but not alike in their personality traits 
· Right to Reproduce the Work in Copies
· Similarity Inquiry:
·  Ask, is it fragmented literal similarity, or is it comprehensive nonliteral similarity? 
· Fragmented literal: focuses on copying of direct quotations or close paraphrasing 
· Comprehensive nonliteral: involves copying of structure of a work & similarities in plot line & sequence or incidents 
· Case: Sheldon v. Metro-Goldwyn Pictures Corp. (doctrinally, case on derivative works)
· District Court: said Ds used only what the law allowed; that is, the general themes, motives, or ideas in which there could be no infringement → not protectable expression 
· Here, there is a recognizable public domain ancestry, the story of Madeleine Smith, a Scottish woman accused of killing (poisoning her lover)
· Similar to Batlin (Uncle Sam) and Herbert (bee pin case) 
· Story of dishonored lady was based on story of Madeleine Smith; no one denies that Ps had a copyright 
· Ps changed the incidents, the characters, the mise-en-scéne, etc. 
· Ds engaged in producing speaking films on a large scale in Hollywood 
· Access / circumstantial evidence = established; Ds tried to purchase Dishonored Lady (the play)
· Instead, executives at M-G said they’ll buy the rights to novel Letty Lynton  which wasn’t as obscene as “Dishonored Lady” which was rejected as being too obscene / in appropriate
· Similarities between the play (Dishonored Lady) & the film that Ds produced:
· Hand says male love interests that are South American are similar; both are violent, possessive & sensual 
· Threat scene & death scene are very similar 
· Unlike the Cohens & the Kellys case (Nichols v. Universals); although there’s a common story between the play and the novel, the movie jips Dishonored Lady 
· Court addresses the disagreement of the circuit court on the circumstantial proof of copying prong of infringement
· It’s possible that Letty Lynton the movie was coincidentally based on on Dishonored Lady, but here, the execs wanted the rights to Dishonored Lady & had seen the play 
· Holding: Similar to Brightunes, even if it was unconscious copying, still copying. Ds used the plot & seemed to pass the limits of licit copying. 
· Case: Computer Associates International, Inc v. Altai, Inc.  (1992)
· Software = written, so technically considered literary work 
· Issue to be decided: whether and to what extent the “non-literal” aspects of a computer program (e.g., not reduced to written code) are protected by copyright? 
· Employee of CA left & went to Altai, who had its own job scheduling program, Zeke (but unlike Adapter, Zeke didn’t work on other operating systems) → Altai wanted Zeke to work on other systems
· Arney (former employee of CA) used 30% of Adapter code to produce Oscar which allowed Zeke to run w/ different systems 
· When Altai found out, produced a new version of Oscar & stripped those portions of the code → court says that Altai acted correctly 
· Once Adapter code is stripped from Oscar, are there still comprehensive nonliteral elements that still pervade Oscar? 
· Court says nonliteral structures of computer programs are protected by copyright (citing Baker v. Selden - no exclusivity over the process / method of operation → your copyright only extends to expression) 
· Court poses a 3 step process for determining to what extent elements of copyright program are protected by copyright (aka, looking at the second prong of Arnstein, substantial similarity): 
· (1) abstraction (dissect copied program’s structure; taken from Hand’s Levels of Abstraction Test in Nichols) 
· This process begins w/ the code & ends w/ an abstraction contained within it 
· (2) filtration
· Filters out the stuff you see from the abstraction test in step 1 that’s not protectable expression & filter out elements that may seem to be protectable, but aren’t b/c of notions of efficiency (aka, merger doctrine) 
· Also filter out stuff taken from the public domain 
· Also filter out things required by factors external to the program itself (e.g., mechanical specifications, manufacturer’s design standards, etc.) 
· Can compare these factors to scenes a faire; they’re standard in computer programming
· (3) comparison 
· Look at the elements that are left & protectable out of P’s work after steps 1 & 2, then compare to D’s work to see if they’re substantially similar 
· But, de minimis doctrine (Ringold v. BET) still comes into play when looking at how much D took, relative to P’s work NOT  the D’s work 
· Holding: Court concludes that district court did not err. Only a few elements of Adapter remained in new version of Oscar 3.5 after going thru this analytical process → CA loses on 3.5 (newer version), not on 3.4 
· *Abandon the layperson test in this scenario 
	3 PART TEST FOR NON LITERAL COPYING
· In order to determine to what extent elements of computer program are protectable by copyright, utilize the following test to determine whether an allegedly infringing work is substantially similar to the original: 
· (1) abstraction
· Break down the allegedly infringing program into its constituent structural parts (drawing on Hand’s Level of Abstraction Test in Nichols) 
· (2) filtration
· Examine each of these parts for such things such as incorporated ideas, expression that is necessarily incidental to those ideas (merger), and elements that are taken from the public domain to sift out all the non-protectable material 
· (3) comparison
· Compare this material w/ structure of allegedly infringing program 


· Case: Steinberg v. Columbia Pictures Industries (1987) 
· P = Steinberg, an artist / cartoonist who drew a cover illustration for the New Yorker; D made a movie poster for the movie Moscow
· Arnstein Infringement Test: 
· (1) copying? D’s illustration “specifically referred to Steinbger’s poster” & he purchased it → serves as both direct evidence (basically an admission of copying) and access (circumstantial evidence)  
· More so direct evidence of copying thru his admission 
· (2) substantial similarity (avg. layperson test)? Have to ask whether D only copied myopic view of NY (aka that it’s the center of the world) or did it copy actual protectable expression? 
· Comprehensive nonliteral similarity (e.g., “look and feel”)
· Style: sketchy, whimsical style that’s characteristic of Steinber
· Strongest similarity = rendering of the NYC blocks; vantage point looks directly at a wide 2-way cross street (but this runs the line of idea-expression dichotomy; D could just say this is just an idea of how to depict NYC) 
· Fragmented literal similarity 
· Buildings depicted were not actual existing buildings; Steinberg was inspired by structures on West Side & created his own (Flat Pig case!
· These buildings didn’t already exist in the public domain that both copied from 
· Also, spikey, block-printed lettering = identical to P
· Recap: Substantial Similarity Inquiry 
· Can fail on prong (2) of Arnstein test if: 
· (1) you copied only non protectable expression (Computer Associates), or 
· (2) copying was de minimis (Ringgold v. BET) 
· Right to Make Copies: Digital Media
· Question: Are things copied onto the hard drives of computers, copies? (e.g., MP3 files, digital downloads, etc) 
· Electronic files ARE copies within the meaning of the statute 
· Question: What about in the RAM? 
· 1976 CRA: legislative history suggested that RAM things would not be considered copies for purposes of copyright b/c they are “transient reproductions” and should NOT be deemed as fixed
· But, subsequent amendments held that these ARE copies 
· Case: Cartoon Network v. CSC Holdings
· Not long enough for the thing in the RAM to be considered fixed for purposes of the right of reproduction 
· So, if you can say that it was there for truly a transitory period of time (aka a few seconds) → not long enough / not fixed, so it’s not considered a copy 
B. The Right of Distribution - § 106(3) - and the “First Sale Doctrine
· Right to Distribute Copies & Phonorecords
· 1976 Copyright Act 
· § 106(3). Exclusive Rights in Copyrighted Works. 
· Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following: 
· (3) to distribute copies or phonorecords of the copyrighted work to the public by the sale or other transfer of ownership, or by rental, lease, or lending 
· Connection of Right of Distribution and Right of Reproduction
· Usually, most fact patterns involve a violation of the right of distribution AND right of reproduction (but not always) 
· Evidenced in Columbia Pictures v. Garcia 
· Right of Distribution Under § 106(3) 
·  Question in 1990s: Is the transfer of something via digital means a distribution? 
· Normally, distribution related to physical, tangible objects 
· Before subsequent amendments, federal district courts generally characterized as a “distribution” under § 106(3) the affirmative act of making a work available thru an electronic network for end-user downloading 
· SO, right of distribution DOES extend to digital transmission of objects 
· Case: London-Sire Records v. Does 
· Issue: When peer-to-peer sharing became a subject of infringement suits, Ds argued that though files were uploaded, they weren’t necessarily downloaded → so was the file actually distributed? 
· No definite answer from the courts as to whether making something available constitutes an infringement if no one accepted or took the object
· Holding: Court held for the copyright owner, on the ground that Ds, having taken all the steps necessary to make actual distribution possible, should be deemed to have distributed digital files of the recorded works 
· Right of Distribution & First Sale Doctrine 
·   First Sale Doctrine as Limitation on Right of Distribution 
· § 109. Limitations on Exclusive Rights: Effect of Transfer of Particular Copy or Phonorecord
· (a) Notwithstanding the provisions of section 106(3), the owner of a particular copy or phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord
· TLDR: after the chattel copy is sold or given away, the right of distribution is exhausted w/ respect to that copy 
· This provision is very important to second-hand book markets***
· Only applies when you have parted title w/ the chattel copy (so can avoid without parting title) 
	Rule: First Sale Doctrine
· Regulates the rights of the copyright and chattel owners by establishing that once authorized copies have been lawfully distributed, the property rights of the chattel owner in the physical object prevail
· Turns on the distinction between “work” and the “copy”


· Case: Bobbs Merrill Co. v. Strauss
· Said in print that the copy may not be sold for less than $1.00
· Could Bobbs-Merrill use the right of distribution to control down the stream purchases? 
· Holding: S. Ct. said no; absent any privity of contract, can’t control the future sale/transfer.
· Case: Vernor v. Autodesk Inc. (2010)
· Autodesk makes software called Autocad which is used by architects, engineers, and manufacturers
· First provided software to CTA via CD-roms → users had to agree to a software licensing agreement before downloading the software which limits their use, their ability to modify, transfer, reverse-engineer, etc. 
· CTA sold its release 14 copies to Vernor w/ the activation codes (as opposed to destroying it, which was required by the SLA) 
· Issue to be decided: Did Autodesk sell or license the software? 
· Look @ Bobbs-Merrill where there was no privity of contract (which is not the case here, since there was a SLA) 
· Court needs to figure out whether this was a sale or a license, since the first sale doctrine only applies to sales and not other lesser transactions 
· Court looks at past precedent and gathers 3 factors to determine whether it is a sale or a license: 
· (1) whether copyright owner specifies that user is granted a license
· (2) whether copyright owner significantly restricts the user’s ability to transfer the software
· (3) any user restrictions 
· Holding: Based on these factors, court concludes CTA was a licensee & it was not a sale, so CTA and Vernon never received title → no first sale doctrine 
· SO, both violated Autodesk’s 106(3) right of distribution 
· Digital First Sale Doctrine
· Case: Capitol Records LLC v. ReDigi, Inc. 
· ReDigi operates what it calls the “world’s first pre-owned digital marketplace” where you install the software & upload to their cloud files
· Software then analyzes the files for copies, but it can’t detect copies stored in other locations 
· When it detects a copy, user is prompted to authorize the deletion of the copy → if user fails to do so, then user’s account is suspended 
· Once file is uploaded to Cloud Locker, you can either keep it or sell it
· Holding: Court concluded that first sale doctrine defense does NOT permit sales of digital music files on ReDigi’s website
· There’s a violation of the right of reproduction (to which the first sale doctrine does not even apply) 
· The way the internet works makes it almost impossible to protect the specific copy 
· This decision basically settles and rejects any possibility of the digital first sale doctrine 
· But, in theory, could have first sale doctrine if you had a file on your computer and you sold your computer which had the initial/original chattel 
· Rental Rights
· § 109. Limitations on Exclusive Rights: Effect of Transfer of Particular Copy or Phonorecord 
· (b)(1)(A): “...neither the owner of a particular phonorecord nor any person in possession of a particular copy of a computer program (including any tape, disk, or other medium embodying such program), may, for the purposes of direct or indirect commercial advantage, dispose of, or authorize the disposal of, the possession of that phonorecord or computer program (including any tape, disk, or other medium embodying such program) by rental, lease, or lending, or by any other act or practice in the nature of rental, lease, or lending. Nothing in the preceding sentence shall apply to the rental, lease, or lending of a phonorecord for nonprofit purpose by a nonprofit library or nonprofit educational institution…” 
· TLDR: Despite FDS, rental, lease, and lending → reserved to copyright owner of software or sound recording 
· Case: Brilliance Audio, Inc. v. Haights Cross Communications (2007)
· Issue to be decided: Does § 109(b)(1)(A) apply to sound recordings of audiobooks, or just of musical works from the FSD?
· Holding: Court said this section does NOT apply to audiobooks; statute should be construed narrowly since it is an exception to the FSD
· Computer Software Rental Amendments of 1990
· Companies that rent our tractors, vehicles, etc. said Congress had to fix this 
· Issue: Why do we allow a statutory ban on the renting of computer programs and phonorecords, but not on DVDs of motion pictures? 
· B/c these works are iterative; we use them over & over again → repeated consumption that you’ve used / heard over hundreds of times 
· Consumption pattern is very different; not as much of a danger to copy a DVD b/c chances are you’ll only watch it once 
C. The Rights of Public Performance & of Public Display,  § 106(4) and (5)
· Right of Public Performance
· Copyright Act
· § 106. Exclusive Rights in Copyrighted Works
· Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and authorize any of the following: 
·  def(4) in the case of literary, musical, dramatic and choreographic works, pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly; 
· (6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission
· § 101. Definitions
· Performance: To “perform” a work means to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its images in any sequence or to make the sounds accompanying it audible
· Perform (or Display*) Publicly: To perform or display a work “publicly” means:
· (1) to perform or display it at a place open to the public or at any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered; or 
· (2) to transmit or otherwise communicate a performance or display of the work to a place specified by clause (1) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times 
· Hypotheticals: 
· EX: Park
· This likely satisfies public definition in 1(a) above
·  EX: Private University
· Likely satisfies public definition in 1(b)
· EX: Janitor in hotel banquet hall playing music on boombox. Public? 
· No; not a public performance
· Early Cases: What Constitutes “Publicly for Profit” and “Performance”?
· Case: Herbert v. Shanley 
· Held that a musical performance by a small orchestra in a restaurant was “for profit” despite the fact that no separate admission charge was made to hear the music 
· Case: Buck v. Jewell-Lasalle Realty Co. (1931) 
· Court said that hotel proprietor “performed” music by making the sounds of radio broadcasts audible by placing receivers in public & private hotel rooms
· Case: Fortnightly Corp. v. United Artists Television, Inc. (1968)
· SCOTUS said no, not public performance despite what was said in Buck  b/c it was completely passive & does not constitute public performance 
· In response to this outcry → Congress stated that this capturing of a signal & transferring to to a new audience DOES constitute public performance 
· *same goes for a satellite 
· Case: Twentieth Century Music Corp. v. Aiken (1975)
· SCOTUS said if you just turn on a receiving apparatus (similar to one you’d have at home) in a commercial establishment (i.e., small pizza shop) then it doesn’t count toward multiple performance doctrine 
· Homestyle exception @ play; doesn’t trigger the multiple performance doctrine 
· Modern Case Law: What Constitutes ‘Performance’ and ‘Public’?
· Case: Columbia Pictures Industries, Inc. v. Aveco, Inc. (1986)
· Ps distribute video cassette copies of motion pictures in which they own registered copyrights 
· Aveco rents out these video cassettes for profit; Aveco purchased them → first sale doctrine allows for this business model 
· Problem arises when customers of Aveco watch these video cassettes on Aveco’s premise. Business model offers customers the options of:
· (1) renting and watching the cassette at the customer’s home
· (2) renting a room at Aveco & bringing your own cassette 
· (3) renting a room at Aveco & renting a cassette to watch there
· Aveco argues that these rooms are NOT open to the public & this isn’t a place where a substantial number of people are gathering (outside of families * friends) 
· Aveco also says employees only assist on request & only allow families & social acquaintances to watch together in the same room → trying to limit the possibility that this is deemed public 
· W/out a question, this is a performance, but not yet a public performance; have to ask: who performed? 
· Customers performed; Aveco demonstrates that their employees had no part in the actually performing process b/c customers place the cassette & operate the controls 
· But, court says Aveco enabled its customers to perform (consistent w/ 106 definition “to do and to authorize any of the following) → Aveco did authorize these performances; statute meant to extend responsibility to those who are contributorily liable 
· Holding: Aveco authorized its customers to perform by renting out the rooms & enabling this conduct. In addition, their business also constitutes a public performance since the store is open to the public & repeatedly occupied by members of the public (similar to a taxi, public toilets, etc.) 
· So, their store is a public place, despite the private components within the place → sufficient for determining that this was a public performance 
· Note: First sale doctrine has no effect on the right of public performance, it’s only a limitation on the right of distribution 
· Case: ABC, Inc. v. Aereo, Inc. (2014)
· Have to subscribe to Aereo; Aereo has banks of thousands of antennas; assigns an antenna to an individual subscriber 
· Same program could be received by multiple subscribers, but each transmission of the program = individualized via the personal antenna
· Issue to be decided: Is this a public performance by Aereo?
· Aereo argues that even tho this is a performance, it’s the individual subscriber who performs, not the company; says it was not performing the TV programming, but was merely providing equipment that enabled its subscribers to perform
· Also, argues that it’s not public b/c transmission is from a unique copy that is transmitted only to that individual subscriber 
· Holding: Court rejects Aereo’s argument; “an entity that engages in activities like Aereo’s performs”. This is similar to Cable TV, so this is a public performance (as clarified by Congress’s amendment to 1976 CRA). 
· Given Aereo’s overwhelming likeness to the cable companies targeted by the 1976 amendments, this sole technological difference between Aereo and traditional cable companies does not make a critical difference 
· → Aereo IS performing 
· Transmit Clause suggests that an entity may transmit a performance through multiple, discrete transmissions → court rejects Aereo’s argument that the fact that each transmission is only to one subscriber means that it does not transmit the performance to the public; Transmit Clause permits this interpretation; section 101 provides that one may transmit a performance to the public “whether the members of the public capable of receiving the performance...receive it at the same time or at different times”
· → Aereo IS publicly performing 
· Court also responses to several amici briefs saying this is a narrow holding & that it will not mess up cloud computing
· Right of Public Display Under § 106(5)
· Copyright Act 
· § 106. Exclusive Rights in Copyrighted Works
· Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following; 
· (5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the copyrighted work publicly 
· § 101. Definitions 
· To “display” a work means to show a copy of it, either directly or by means of a film, slide, television image, or any other device or process or, in the case of a motion picture or other audiovisual work, to show individual images non sequentially  
· § 109. Limitations on Exclusive Rights: Effect of Transfer of Particular Copy or Phonorecord
· Exception to the Right of Public Display: 
· (c) Notwithstanding the provisions of section 106(5), the owner of a particular copy lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to display that copy publicly, either directly or by the projection of no more than one image at a time, to viewers present at the place where the copy is located.
· EX: Brandon, museum director, purchases painting from Ali, artist/copyright owner, and then displays it in the Museum.
· Brandon purchased the chattel copy → he has a right to display this copy despite copyright owner’s right of public display 
· Case: Massachusetts Museum of Cont. Art Foundation v. Buche
· Artist says he didn’t finish the work & the museum displayed it anyways
· Holding: Court says not enough evidence to afford the museum the § 109(c) exception; evidence that artist still owned the chattel copy & thus the artist’s right of public display under § 106(5) may have been violated 
D. Musical Compositions & Sound Recordings 
· The Right to Make Phonorecords
· What is a Phonorecord? 
· § 101. Definitions
· “Phonorecords” are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. 
· Includes the material object in which the sounds are first fixed
· “Phonorecord” in lay terms = copy of a sound recording 
· Copy v. Phonorecord
· Copy: communicates a work to the eye 
· Phonorecord: communicates a work exclusively to the ear 
· Often embodies two copyrighted works: 
· (1) a “musical composition” or a “literary work” whose performance and recording creates
· (2) a sound recording 
· EX: CD with 12 tracks
· Each track = sound recording which is copyrighted + 
· Copyright in each musical composition (sheet music) 
· Also, could have copyright in the compilation b/c it’s a collective work 
· Musical Composition v. Sound Recordings
· Scope of Rights Afforded to Each
· Sound Recordings (cover)
· Have a limited right of public performance
· Also, different § 106 rights (different reproduction standard) 
· Also, subject to a different standard for infringement 
· *substantial similarity is NOT the standard for sound recordings 
· Musical Compositions (sheet music)
· Have normal § 106 rights, but subject to historic compulsory licensing and new, digital blanket licensing 
	MUSICAL COMPOSITION
	CD VINYL
	DIGITAL DOWNLOAD
	CONCERT HALL
	INTERACTIVE STREAMING
	NON-INTERACTIVE STREAMING
	TERRESTRIAL RADIO

	Reproduction
	✓ § 115
	✓ § 115
	N/A
	New § 115 MLC
	no
	N/A

	Distribution 
	✓ § 115
	✓ § 115
	N/A
	New § 115 MLC
	no
	N/A

	Public Performance
	N/A
	N/A
	✓ PROs
	✓ PROs
	✓ PROs
	✓ PROs

	SOUND RECORDING
	
	
	
	
	
	

	Reproduction
	✓
	✓
	N/A
	N/A x
	N/A
	N/A

	Distribution
	✓
	✓
	N/A
	N/A x
	N/A
	N/A

	Public Performance
	N/A
	N/A
	no
	✓ x
	✓
	no


· Musical Compositions: Compulsory Licensing
· History of Compulsory Licensing
· Invention of pianola  and piano rolls → are these reproductions of music? 
· SCOTUS said no; can’t read them so they’re not copies → Congress said no & disagreed; it IS a copy of a musical composition
· Congress didn’t want a monopoly to ensue over these piano rolls → Congress acted in 1909 “as soon as phonorecords of a nondramatic musical work have been distributed in the U.S.” → any other person can re-record & make / distribute 
· As soon as sound recording is released → becomes subject to the compulsory licensing requirement 
· Compulsory Licensing Under § 115
· Under § 115, does not extend to sound tracks; only for the making of phonorecords, not for the synchronization w/ audiovisual works 
· Clause [2] permits arrangements of a work “to the extent necessary to conform it to the style or manner of interpretation of performance involved” 
· Helps avoid being sued for preparing an unauthorized derivative work 
· So long as you don’t change the basic melody or fundamental character of the work***
· Case: ABKCO v. Stellar Records (1996)
· D re-recorded the melody thru compulsory license & also added the lyrics 
· Holding: D loses; while compulsory license permits the recording of a “cover” version of a song, it does not permit the inclusion of a copy of the lyrics 
· It’s an audiovisual display that’s synchronized w/ the melody → § 115 doesn’t extend to this 
· Also § 115 compulsory license doesn’t extend to the lyrics; they’re being distributed / reproduced 
· Royalty Rates, Copyright Royalty Judges, & “Harry Fox License” 
·  Harry Fox License: negotiated mechanical license 
· Organizes these licenses contractually and facilitates payments 
· Compulsory License Rates
· Started very low, approx. $0.02 per song → rates have increased in recent decades 
· 2018 Music Modernization Act 
· Required that the compulsory license rate be negotiated at the market rate 
· Rise of Performing Rights Societies: Solution to Public Performances
· Performing Rights Societies 
· ASCAP & BMI = music publisher collecting societies; their work largely overlaps
· Modern musicians / artists belong to one of them 
· Venues go to each of these societies to retrieve and negotiate blanket licenses
· Today, nondramatic performance = largest single source of revenue for songwriters & publishers 
· Both societies distributed > $1.2 billion to songwriters and publishers (who split 50-50)
· Case: Ocasek v. Hegglund (1987)
· Ps brought suit for infringement saying that 5 songs were publicly performed in D’s establishment w/out licenses 
· Ps = members of ASCAP; ASCAP handles the enforcement and monitoring of artists’ public performance rights → much more efficient b/c otherwise it’s too hard for one artist to monitor on her own 
· ASCAP acts as “attorney-in-fact” and is granted a nonexclusive right to license public performances 
· But, usually only the owners of the copyright or licensees that have an exclusive license can bright suit; here, ASCAP only has a nonexclusive license → as a result, ASCAP can’t suit in its own name, only the name of the actual copyright owners 
· Ds want to depose the Ps (actual copyright owners) who are very detached from the enforcement process 
· Holding: Court says no, can’t depose the actual copyright owners, they’re entitled to a protective order.. It’s too burdensome & expensive → purpose of ASCAP is to handle all of these enforcement matters on behalf of the actual copyright owners
· Also, it’s clear that Ps have no knowledge of the events in which a public performance occurred; ASCAP is the one who witnessed the unauthorized performance of the Ps’ songs
· Instead, if Ds wanted, they can utilize less burdensome discovery  measure of interrogatories 
· Digital Performance Right in Sound Recordings 
· Digital Phonorecord Deliveries / Streaming
· Must distinguish between: 
· Regular downloads (e.g., Itunes MP3 files) 
· Streaming
· Intuitively:
·  Download = reproduction / distribution (equivalent to purchasing a vinyl)
· Streaming = public performance (equivalent to playing the vinyl)
· Streaming services accepted that streaming encompasses reproduction & distribution AND public performance 
· § 115 was never designed for streaming
· Musical Works Modernization Act (2018)
· Provides that interactive streaming is subject to mechanical licensing AND public performance licensing 
· Non-interactive streaming (e.g., readios) only involves public performance, not reproduction / distribution 
· MWMA empowers Copyright Office to designate a new nonprofit “Mechanical Licensing Collective” (MLC) that will collect & distribute interactive streaming mechanical license royalties 
· MLC will offer blanket licenses similar to those offered by PROs 
· The MWMA allows interactive streamers to use the § 115 statutory license, but subjects them to somewhat different procedures than those applicable to record companies that want to make and distribute recordings on physical media or via downloads.
· Thus, if your streaming service is classified as interactive, you’re going to have to pay for both mechanical licenses and public performance licenses; if it’s classified as non-interactive, you will only have to pay for public performance licenses.
· MWMA amends § 115 to move from the old 4 factor standard to a “willing buyer, willing seller”
· History of Sound Recordings
· First protected in federal copyright law in 1970
· Only gave sound recordings right of reproduction and distribution (no right of public performance) 
· What this means: you have to pay the musical composition owner, but not the sound recording owner if you’re a radio station
· If right of public performance for sound recordings was granted → not good for radio stations; they opposed this right
· SO, these Congressional approvals 
· Since 1995, producer & performers of sound recordings have enjoyed public performance rights w/ respect to digital audio transmissions
· Hypo: Ali = warmup to Stephanie’s Spicy Gals concert in MacArthur Park 
· Ali playing live → no sound recording yet 
· No right of public performance on sound recording, but yes right of public performance for musical composition
· Radio accidentally plays Arcade Fire’s song → started streaming this song → Radio becomes subject to liability 
· Major amendments to §§ 106 and 114 extended for the first time in our law, limited public-performance rights to owners of copyright in sound recordings, i.e., to recording artists and companies 
· § 106(6): “in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission”
· § 114: subsections that limit the new performance right in 106(6); created a 3 tier structure: 
· (1) some digital audio transmission public performances are wholly exempt from the copyright owner’s right, 
· (2) some are subject to a compulsory license, 
· (3) some are fully subject to the copyright owner’s control
· Reproduction Rights in Sound Recordings
· § 114. Scope of Exclusive Rights in Sound Recordings
· From 1972-2018, pre-1972 sound recordings were only protected under state laws (prior to passing of Musical Works Modernization Act) 
· Specialized rules for reproduction of sounds recordings 
· § 114 expressly limits the rights of the owner in such works to protection against recordings “that directly or indirectly recapture the actual sounds fixed in the protected recording”
· Substantial similarity standard for infringement (i.e., layperson standard) doesn’t work here
· Statute permits sound-alike re-recording → no liability 
· But, you have liability in which actual sounds fixed are rearranged, remixed, or otherwise altered in sequence or quality 
· Even when lay audience says I don’t sense any similarities at all
· Sampling
· Argument that you’re taking from both the musical composition & the sound recording 
· Case: Bridgeport Music v. Dimension Films
· 6th Circuit imposed a bright-line test: get a license or don’t sample; de minimis  & substantial similarity don’t apply 
· Case: VMG Saisout, LLC v.  Ciccone
· 9th Circuit considered whether Madonna’s 1990 recording “bogue” sampled a 0.23 second segment of horns playing 
· Court disagreed w/ Bridgeport → 9th Cir. allowed the de minimis doctrine to come into play in sound recordings 
· These two holdings can be reconciled; de minimis can be used in sound recordings 
IV. FAIR USE
· Fair Use as Limitation on Copyright
· Copyright Act
· § 107. Limitations on Exclusive Rights: Fair Use
· Notwithstanding the provisions of section 106, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include -- 
· (1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 
· (2) the nature of the copyrighted work; 
· (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
· (4) the effect of the use upon the potential market for or value of the copyrighted work
· The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all of the above factors
· Fair Use as a Standard
· Fair Use = a standard
· No exact answer from start as to whether something is a fair use or not 
· Courts look at fair use on a case-by-case basis 
· Subissue: Is fair use a defense or is it a consideration in the prima facie case?
· Still unclear; SCOTUS has called it both a defense and a privilege 
· But, in practice, P needs to establish prima facie case of infringement & then D can raise fair use 
· Fair Use  Balancing 
	FOUR FACTOR BALANCING TEST FOR FAIR USE
· (1) Purpose & character of Defendant’s Use: central purpose is to determine “whether the new work merely supersedes the objects of the original or instead adds something new”
· Look at whether:
· (a) work is commercial or non-commercial 
· (b) work is transformative 
· *varying levels of transformativeness; a work can be moderately transformative, highly transformative, etc.
· Note: the more transformative the new work, the less will be the significance of the other factors, like commercialism 
· Rationale: the more transformative, the less the substitute will supersede the original in the market
· Note: Just because something is not-for-profit, doesn’t mean it will not hurt the market for P’s work (e.g., peer-to-peer file sharing)
· (2) Nature of P’s copyrighted work: look at whether P’s work is at the core or periphery of works that copyright was intended to protect 
· Conceive of this factor as a bulls eye; at the core = fiction & art 
· At the middle = dictionaries 
· Further away from the core = databases 
· All the way on the periphery = applied art 
· Also can consider whether the work is published or unpublished
· (3) Amount & substantiality of the portion used by D in related to copyrighted work as a whole:  look at both quantitatively and qualitatively what the D took
· Extent of copyright varies w/ purpose & character of use (e.g., if it’s a parody, then you’re eligible to take more in order to conjure up the original work)
· Relevant inquiry:l ook @ the amount and substantiality that is made available to the public
· (4) Effect of use upon the market for or value of copyrighted work: must look at both the current and future effect on the market
· Must consider: 
· (a) extent of market harm caused by the particular actions of the alleged infringer, AND
· (b) whether unrestricted and widespread conduct of the sort that D engaged in would result in an adverse impact on the market for the original 
· Rationale: must look at the future; if we’re blessing this use, we have to understand that we’re enabling everyone to engage in this as fair use


· Fair Use: Creative Work Analysis
· Case: Campbell v. Acuff-Rose Music, Inc. (1994)
· Orbison & Dees wrote “Oh, Pretty Woman” in 1964; Ds 2 Live Crew wrote a parody; their manager told Acuff-Rose & asked for a license to prepare a derivative work 
· Agent of Acuff-Rose said no; won’t permit it 
· 2 Live Crew still went on & released records, cassette tapes, & compact discs
· Nearly 250,000 copies sold → Ps initiated suit 
· District Court: said it’s fair use of the original; 6th Cir reversed (relying on SCOTUS in Sony v. Universal that “every commercial use...is presumptively unfair”) & declared that it was not a fair use 
· Issue to be decided: Can 2 Live Crew’s commercial parody be considered a fair use?
· Factor 1: purpose & character of the use 
· 6th Cir. erred by cutting short their analysis of this first factor 
· Court says this is transformative; it’s a parody which “juxtaposes the romantic musings of a man whose fantasy finally comes true” → serves a similar purpose of a comment / criticism (which is explicitly listed in § 107) 
· B/c this is a parody (which mimics an original to make its point) and NOT a satire (which stands on its own two feet and serves as a comment on society), work gets more leeway & you get to take more
· But, does not automatically constitute fair use
· Since it’s a parody, you get to take more of the original so audience can recognize the reference to the original 
· Not a slam dunk parody, but the song created by 2 Live Crew can be reasonably perceived as commenting on the original 
· Factor 2: nature of copyrighted work (core or periphery)?
· This work, a musical creation = at the core of copyright
· But this factor doesn’t really tip the scale either way 
· Factor 3: amount and substantiality of the portion used by D in relation to P’s copyrighted work as a whole 
· But,  in parody analysis, have to engage in a specific analysis b/c parody must be able to “conjure up” at least enough of the original to make sure the audience can recognize the original; have to take the meatist parts (compare w/ Harper) 
· SCOTUS agrees w/ 6th Cir. that they took no more than was necessary w/ the lyrics, but might have taken too much of the music 
· Factor 4: effect of use upon the market for or value of copyrighted work
· 2 Live Crew erred in failing to address the effect on the market for rap derivatives b/c Ps have the right to prepare derivative works of the original; so can’t just say that there’s no negative effect on market for the original & on market for derivative works 
· Court says parody & original usually serve different market functions; no protectable derivative market for criticism (including parodies) 
· So, have to look @ effect of market for original and the market for eligible derivative works (e.g., country, rap, etc)
· Here, no evidence that potential rap market was harmed
· Case: Suntrust Bank v. Houghton Mifflin Co. (2001)
· On the front of “The Wind Done Gone” → wrote it’s a parody of “Gone with the Wind” to really drive that point hom 
· “Wind Done Gone” = a retelling; depicts slavery and the American South at the time of the Civil War; Randall (author) used 18 characters from the original work, but changes their names & the names of places 
· District Court finds that there’s prima facie infringement of § 106 right to prepare derivative works; issued preliminary injunction
· Factor Balancing
· Factor 1: the fact that TWDG = commercial work is strongly overshadowed and outweighed in view of its highly transformative use of GWTW’s copyrighted elements (contains a variety of literary transformations including the plot and respective attributes of characters 
· Factor 2: work = at heart of what copyright is intended to protect b/c it’s a creative expression 
· Factor 3: yes, it’s substantial appropriation, but many incidents that were copied in order to further the parodic purpose 
· Factor 4: fails to address and offers little evidence or argument that demonstrate TWDG would supplant licensed derivatives 
· No market harm; very different audiences for the 2 works
· Holding: Granting of injunctive relief was improper b/c a lack of irreparable injury  to SunTrust, together w/  First Amendment concerts regarding comment & criticism. Likelihood that fair use defense will prevail
· Fair Use: Unpublished Work Analysis
· Case: Harper & Row Publishers, Inc. v. Nation Enterprises (1985)
· Harper & Row = copyright holders of unpublished manuscript of Gerald Ford which contained material concerning Watergate Crisis → they contracted w/ Time Magazine which gave Time the exclusive right to excerpt and publish Ford’s account of Nixon’s pardon 
· Time could renegotiate should material appear in print prior to its expected release 
· Note: Right of first publication doesn’t exist in § 106 rights, it falls under right of distribution; copyright is not only at stake, but also Freedom of Expression (you get to choose & when and when not to speak & how to say it) → how do we fit this into the 4 factors?
· Nation got ahold of the manuscript; knew it should have been returned & wanted to “scoop” Time & get the hot news out first 
· District Court: not fair uses; CoA said yes fair use b/c they were especially influenced by the “politically significant” nature of the subject matter 
· CoA findings: 
· 300 words appropriated; but erred b/c they looked at D’s work, need to instead measure how much of P’s work was taken; also don’t look qualitatively 
· News reporting = fair use (listed in § 107) 
· Factual work, so it’s on the periphery 
· Also, it didn’t hurt the market
· Holding: The CoA erred. This was not a fair use.
· Factor 1: for-profit use; supplanting P’s right of first publication
· Court saying you can consider the D’s intent in this factor; D’s intent = “to scoop” Ps’ right
· Factor 2:  non-fiction / factual work of historic significance; more toward the periphery
· But, b/c this is an unpublished work → narrows the scope of fair use; court essentially sticking this consideration on as another metric for the second factor 
· Need more sophistication than just published v. unpublished inquiry; i.e., what if it’s about to be published? 
· → use this framework & ding Ds’ fair use defense, BUT, if never intended for publication (e.g., JD Salinger’s letters), then it’s more complicated 
· Factor 3: quantitatively, Ds took a very small amount, but qualitatively, Ds took the heart & meatiest portion of the memoir
· Court implying that the Nation scooped  & took from Ps the reason that people would buy this book (aka, it’s the most important part of the book) 
· Factor 4: court says this factor is the most important in fair use (which is no longer good BLL, as transformative use is most likely the most important now) 
· Yes, there was an effect on the market; Time cancelled their second payment & it would affect the market for Ps’ work 
· Need to look at effect of D, but here, don’t need to look at the potential harm if future people would do the same if this was considered fair use 
· Effects of Harper & Rowe
· Lower courts were finding that no fair use in unpublished works after court’s logic 
· Congress responded and amended § 107 to say it’s still possible for unpublished works to count as fair use w/out overturning Harper & Rowe
· What about stuff never intended for publication?
· Maybe weigh against fair use b/c of controlling speech
· Fair Use: New Technology Analysis 
·  Case: Sony Corp. of America v. Universal City Studios, Inc. (1984)
· Issue to be decided: is this non-transformative  use [time-shifting] that consumers engage in considered a fair use? 
· Holding: Yes. Time shifting is a fair use. 
· Factor 1: note* no transformative analysis; this didn’t exist yet
· So, look at commerciality → time shifting for private use = noncommercial, non profit activity 
· It merely enables a viewer to see such a work which he had been invited to witness in its entirety free of charge
· Court acknowledges that every commercial use is presumptively unfair, but this is both nonprofit & noncommercial 
· Factor 2: the works here, feature films, are at the core of copyright protection
· Factor 3: yes, D copied the entire work
· Time shifting merely enables a viewer to see such a work which he had been invited to witness in its entirety free of charge
· Ends up getting deleted after something is recorder over it
· Factor 4: use of time shifting has no demonstrable effect on the potential market for, or value of, the copyrighted work 
· Look for evidence on the particular use & the effect of the future market 
· Dissent: argues that D’s use of original work is not productive; there’s no added benefit to the public → fair use should not apply 
· Users at home are not creating; it’s only consumption; trying to distinguish between productive & unproductive uses 
· Majority claps back → nothing in the statute calls for this distinction 
· But, dissent gets last laugh b/c the transformative use doctrine was built on the sentiment of this dissent
· Also disagrees & says this is a commercial use 
· Case: Authors Guild v. Google Inc (2015)
· Google Books scanned multiple books, stored them as digital files, and made them searchable
· For books in public domain (aka where the copyrights expired), Google made them available for free 
· For copyrighted works, Google only makes “snippets” available after the user conducts a search
· Issue to be decided: Did Google’s Library Project whereby they provided users with a list of relevant responses/books to a search as well as “snippets” of the texts that contained these terms constitute fair use? 
· Holding: Yes, this action constitutes a fair use. Google’s making of a digital copy to provide a search function = transformative use b/c it provides a service that’s otherwise unavailable (so, it’s not merely a substitute)
· Factor 1: Google did not run advertisements, so Google Books itself did not serve as a source of revenue. Google’s overall profit motivation is not enough to overcome the transformative use (b/c not receiving any profit) 
· Transformative: serves copyright’s overall objective of contributing to public knowledge 
· Prior to this, no service even came close to this type of research capability 
· Even tho it’s not producing a transformative work (aka comment or criticism), it’s still very transformative 
· Factor 2: lots of factual works included; literary works as well as dictionaries, etc.
· Also can considered published v. unpublished; here, they’re all published works 
· This factor doesn’t really help or tip the scale of the result
· Factor 3: court says in this factor, you have to look at the amount and substantiality that is MADE ACCESSIBLE TO THE PUBLIC for which it may serve as a competing substitute  
· So, the fact that they copied the whole work is not dispositive; need to focus the inquiry on what was put out to the public 
· Leval says as presently structured → gives Google a warning not to take anymore 
· Factor 4: Google has set up this program well enough to prevent huge losses → not an actual substitute of the work itself 
· Google imposes a variety of limitations on snippets (⅛ of a page, no more than 3 snippets are shown, etc.) 
· Also, no more than 16% of text based on research 
· But, this search may help you decide when a book is not useful → yes, may result in some loss of sales, but this still does not constitute a market substitute 
· Case: Fox News v. TVEyes (2018) 
· TVEyes service: offers a service that allows clients to efficiently sort thru vast quantities of TV content in order to find clips that discuss items of interest to them. Its service has two functions 
· (1) search function → not being litigated; Google and Hathitrust both establish this is fair use 
· (2) watch function → Fox only challenging this function
·  Allows customers to watch unlimited # of clips for 10 min
· Customers can both archive & further disseminate clips
· Holding: Court says watch function goes too far & does not constitute a fair use. 
· Factor 1: transformative nature weighs slightly in favor of Ds 
· The watch function = somewhat transformative; b/c it’s not overly transformative, the commerciality metric of this factor = very important 
· Case is dissimilar from Google Books, since customers pay $500/month (whereas Google provided snippet and search function for free w/ no ads) 
· Factor 2: court downplays significance of this factor → wrong to do this/oversimplify
· All published works that are at issue 
· TVEyes sys that facts aren’t copyrightable which weighs in favor of fair use finding 
· Factor 3: different from Google Books 
· Watch function distributes the “entirety of the message conveyed by Fox to authorized viewers of the original” 
· B/c news broadcasts are normally brief → TVEyes is in essence distributing the entirety of Fox’s expression
· Factor 4: have to ask: does the activity of D damage market for P’s work? Also, if this is deemed okay, would this damage the future market for P’s work?
· Here, watch function serves as market substitution; “such displacement does occur” 
· Comparison of TVEyes and Google Books
· Similar undertones; both have created very useful search-functions that explore works on their databases 
· One deemed a fair use, while the other was not 
· Case: Sega Enterprises, Ltd. v. Accolade, Inc. 
· Source code (human programmers write) v. object code (not readable by humans) 
· Converting source code into object code = “compiling”
· Opposite process (which is an act of reproduction) = “decompiling”
· Sega develops & markets Genesis video console system; Accolade wanted to put out games that can be played in Genesis → Accolade bought a copy and decompiled the object code into source code (want to rewrite a game to have the correct interface to be used on Genesis)
· Accolade’s rewritten version contains no Sega code except for some of the interface 
· Holding: Accolade’s disassembly of the object code constitutes fair use if such a use is the only means of access to those elements of the code
· Factor 1: this is commercial activity, but copying was solely for the purpose of discovering interface requirements
· Accolade was trying to get to the unprotected ideas to figure out how it worked; not trying to copy protectable expression
· Factor 2: Court says it can consider whether it’s software
· “Computer programs, are in essence, utilitarian articles” → software is further out on our circle; aka, it’s on the periphery 
· In software, you don’t normally have access to the unprotected ideas (unless you disassemble it) 
· Court basically saying decompiling process was necessary to get to the unprotected ideas 
· Factor 3: weighs against Sega 
· D copied the entirety of P’s work, but almost none of P’s work actually reaches the consumer (similar to Google Books, which was important consideration in Factor 3) → this is called “intermediate copying”
· Factor 4: Accolade did not attempt to “scoop” Sega; sought only to become a legitimate competitor in the field of Genesis compatible video games (unlike Harper) 
· Case: Sony Computer Ent., Inc. v. Connectix Corp. 
· Here, unlike Sega, D was reverse-engineering to create its own platform (as opposed to just creating games to be played in the console) 
· Wanted to create a parallel operating system that could be used on your desktop computer 
· This is again intermediate copying; nothing is actual source or object code from Sony 
· Court calls this “moderately transformative”; this is post Acuff-Rose (unlike Sega, which was pre Acuff-Rose) so doctrine of transformative use in play
· CoA reverses district court’s grant of a preliminary injunction (which thinks there’s market substitution) 
· Virtual game station = legitimate competitor in the market for platforms 
· So some economic loss by Sony as a result of this competition does not compel a finding of no fair use 
· If new platform by Connectrix → could increase market for Sony’s games (reverse of Sega) but still similar effect on market
· Holding: Again, intermediate copying = fair use when entirety of software was copied for purposes of discovering unprotected ideas to produce/introduce new product w/ little to none of the expression from original work that’s transformative (applicable to Google Books and Sega) 
V. THIRD PARTY LIABILITY 
· Types of Third Party Liability
	Vicarious Liability 
· Requirements: 
· (1) ability to control, 
· (2) financial interest/gain (direct)


	Contributory Infringement Liability 
· Requirements
· (1) knowledge of infringing activity 
· (2) induces, causes, or materially contribute to the infringing conduct of another 


	Inducement
· Requirements
· (1) attempting to satisfy a known source of demand for copyright infringement 
· Doesn’t have to be sold directly; can be more subtle (i.e., emails, business model, ads, etc.) 
· (2) lack of filtering to diminish the infringing activity 
· *Note: not putting on a duty to fiter
· (3) money through advertising revenue 


· Application
· Case: Fonovisa, Inc. v. Cherry Auction, Inc. 
· D = Cherry Auction, who operates a swap meet in Fresno; P = Fonovisa that owns copyrights to Latin/Hispanic music recordings @ D’s swap meets 
· Vendors pay D a daily rental fee and receive an entrance fee & D retains the right to exclude any vendor for any reason 
· No question that Cherry Auction knows what’s going on 
· 2 lines of cases: 
· (1) LL-Tenant renting out → LL not responsible 
· (2) Dancehall cases → owner can be held liable for infringing performances 
· Trial Court: Fonovisa didn’t meet either the control or direct financial benefit requirements for vicarious liability 
· Holding (Vicarious Liability): Circuit court overturns → Cherry Auction had right to terminate vendors for any reason & could control activities or vendors 
· Cherry Auction did reap substantial financial benefit from admission fees, concession stand sales, etc. 
· B/c of the swap meet, people knew this is where you can buy cheap music → Cherry Auction directly benefits from this reputation 
· But, is this direct enough? Cherry Auction not getting any $ from the sales of unauthorized copies, but based on size and scope of Swap Meet, people know to comere for chepa music → they’re still being directly benefited (but this is still a little gray/fuzzy)
· Holding (Contributory Infringement): Yes, contributorily liable.
· No question that D had knowledge; police in Fresno told them of this infringement 
· “It would be difficult for the infringing activity to take place in massive quantities alleged without support services provided by the swap meet” 
· Napster essentially created the forum of digital swap meet that allowed this infringement to occur on such a large scale
· Case: Sony Corp of America v. Universal City Studios, Inc. 
· Sony manufactured and sold home video tape recorders (VTRs)
· Fair Use Holding: These private, at home uses of the Betamax = a fair use
· Noninfringing uses (e.g., news broadcasters) still encouraging this time-shifting; but, can also be used in a way that’s not fair use
· Issue: Can Sony be held liable for contributory liable for contributory infringement committed by Betamax? 
· Note: Copyright Act does not expressly render anyone liable for infringement committed by another
· This court thinks the absence of such language does not preclude the imposition of liability for copyright infringement on certain parties who have not themselves engaged in infringing activity 
· Copyright = distinguishable from patent law b/c concept of infringement and contributory infringement = expressly defined by statute
· → maybe Congress didn’t intend for secondary liability for copyright infringement
· Contributory Infringement Analysis: 
· Yes, material contribution by selling Betamax
· Knowledge depends on definition of knowledge; question of when does the party know 
· Analogous to knowledge of gun shop owners; do they possess specific or general knowledge that a person would use it to rob? 
· Court utilizes staple article of commerce doctrine
· Ask: what’s the cutoff of secondary liability? E.g., are we going to hold LADWP liable for infringement going on in another person’s factor? 
· NO! Water, electricity, etc. = staple articles of commerce which can be used for infringing and noninfringing uses → just b/c they sold these articles, not going to hold them liable 
· Holding: Accordingly, based on article of commerce doctrine, the sale of copying equipment does not constitute contributory infringement  if product is used for legitimate, unobjectionable purposes 
· *this could encompass cameras, photocopiers, etc.
· Case: A&M Records, Inc. v. Napster Inc. 
· Each comp downloads the software one time; each comp says “I’m here” to Napster Central Server & gives a list of the files contained on each computer
· Napster sends matches and tells a user that the  file is available on another computer (but never goes thru Napter’s central server) 
· Contributory infringement? 
· Material contribution? Yes; similar to Cherry Auction; Napster provides site & facilities for direct infringement 
· No one stopping vendors from selling outside the swap meet or outside Napter’s marketplace, but both these cases, D is providing the marketplace for the infringement
· Knowledge? Napster should cite Sony (Betamax); system is capable of substantial, noninfringing uses (e.g., undiscovered artists, works in public dominant, etc.) 
· Court in Sony said it can’t find infringement (secondary liability) based on mere sale of equipment 
· 9th Cir. says we’re bound to follow Sony and won’t impute knowledge just b/c Napter distributed this software
· But, not off the hook; Napster had knowledge 
· Evidentiary record says Napster had actual & constructive knowledge
· Actual knowledge of infringement b/c Napster could block access to the system and failed to remove the material 
· Napster knew real time what was being infringed (as opposed to Sony’s sale of Betamax where they didn’t know what was going on w/ their users
· Vicariously Liable? 
· Financial benefit? Financial benefit exists where the availability of infringing material “acts as a draw for customers” 
· Clearly had $$$ lined up from venture capitalists
· Supervision/Ability to control? Yes; Napster has right and ability to block infringer’s access; Napster had a reservation of rights policy 
· So, Napster had right and ability to police its system
· Case: MGM v. Grokster
· Grokster tech sought to eliminate the central server altogether (if decentralized → system is slower and can argue that like Sony, we’re only distributing staple article of commerce & have no clue what users are doing) 
· Grokster sought to improve and make their system faster even thru a decentralized model 
· High bandwidth communications capacity and need for costly server storage space is deleted 
· Back to efficiency of Napster model w/out running the central server so they don’t “know” what was being exchanged 
· No central point through which the substance of the communications passes in either direction 
· 90% of the files on the system = copyrighted work → probable scope of infringement = staggering
· Ds don’t deny this, but raise Sony as their justification 
· District Court held that SJ was appropriate as to any secondary liability arising from distribution of software by Grokster or Steamcast 
· 9th Circuit affirmed; no liability under Sony b/c software was capable of substantial, noninfringing uses 
· SCOTUS doesn’t touch Sony, but instead looks at the intent of the Ds and develop the theory of inducement to hold Ds secondary liable 
· Holding: One who distributes a device w/ the object or promoting its use to infringe copyright, as shown by clear expression or other expression or other affirmative steps taken to foster infringement = liable for resulting acts of infringement by 3rd parties 
· Clear expression doesn’t have to be clear expression to the end users***
· Evidence against Grokster: 
· (1) tried to capture Napster’s user base 
· (2) evidence of unlawful objective; neither company developed filtering tools (but, not imposing duty to filter*)
· (3) both Ds make $ thru ad revenue; commercial sense of their enterprise turns on high-volume, infringing use
· Sony’s staple article rule won’t preclude liability where evidence goes beyond a product’s characteristics or knowledge that it may be put to noninfringing uses & shows statements or actions directed to promote infringement 
VI. AUTHORS, OWNERS, AND DURATION
A. Authorship, Ownership, and Transfer 
· Initial Ownership 
· Authorship Status 
· Case: Lindsay v. R.M.S. Titanic 
· P = independent documentary filmmaker engaged in business of creating, producing, direction and filming documentaries 
· RMST given exclusive status as salvor-in-possession of the Titanic wreck site & authorized to carry on salvage operations there 
· Lindsay = not a diver, but filmed documentary that depicted RMST’s salvage expedition & conceived of yet another film project for Titanic wreck using illumination lighting equipment 
· Lindsay conceived of the idea, but ideas are NOT protectable
· Author = person “who actually creates the work, that is, the person who translates an idea into a fixed, tangible expression entitled to copyright protection 
· Court says it can’t just be the person who fixes the work into expression (so, camera ppl not really the authors) 
· Cite to Andrien case; P wanted to create a map Long Beach Island, NJ → P made a personal survey of an island → on its own, this isn’t copyrightable b/c you’re just gathering facts  
· Trying to bring in some selection/arrangement 
· Printer assigned a lady to the artwork for the map; Adrien said he was there to direct at every step of the way 
· CoA reversed lower court and said Adrien = the author and it applied the definition of author too stringently 
· “A party can be considered an author when his or her expression of an idea is transposed by mechanical or role transcription into tangible form under the authority of the party”
· So, Lindsay CAN be the author under this definition; look at the person who seeks to bring expression into fixation as opposed to the person who mechanically fixed the expression (aka, the photographer)
	AUTHORSHIP DEFINITION (LINDSAY CASE) 
· Definition: 
· “A party can be considered an author when his or her expression of an idea is transposed by mechanical or role transcription into tangible form under the authority of the party”
· In other words, the author is the person who intends their expression to be fixed (aka source of originality) v. the person who provides the muscle of fixation (e.g., transcriber) 


· Authorship as an Economic Concept
· Work Made for Hire
· §101. Definitions
· As used in the title, the following terms and their variant forms mean the following: 
· A “work made for hire” is -- 
· (1) a work prepared by an employee within the scope of his or her employment; or 
· (2) a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire …
· §201. Ownership of Copyright 
· (b) Works Made for Hire -- In the case of a work made for hire, the employer or other person for whom the work was prepared is considered the author for purposes of this title, and, unless the parties have expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised in the copyright.
· Significance of WMFH
· Prevents the termination of of transfer from kicking in and makes the employer the author from the get go 
· Employee v. Independent Contractor Distinction
· Case: Community for Creative Non-Violence v. Reid 
· CCNV = nonprofit; wanted to address homelessness 
· Came up with a sculpture after enlisting Reed to sculpt a poignant and powerful sculpture → parties got into dispute of ownership 
· CCNV argued Reed = employee and thus its WMFH 
	FACTORS FOR DETERMINING EMPLOYEE V. INDEPENDENT CONTRACTOR
· Look at: 
· (a) skill required 
· If more skill → independent contractor 
· (b) source of tools and instrumentalities
· If provided your own tools → independent contractor
· (c) location of work 
· If you work in your own studio → independent contractor
· (d) duration of relationship 
· If less time → independent contractor 
· (e) right to assign additional projects
· If no → independent contractor 


· Joint Authorship
· Joint Works 
· § 101. Definitions 
· A joint work is a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole
· Case: Thomas v. Larson  (2nd Circuit) 
· Rent started as created by Larson and Aronson → parted ways and left Larson as sole author 
· Larson wrote several scripts that were never that good → suggested that he get a playwright or boot writer to revamp → Larson opposed
· But, he agrees to the hiring of Thomson as dramaturg (to assist in clarifying the storyline) 
· Agreement w/ Thomson 
· Written agreement outlines her services; paid $2,000 and would be billed as dramaturg (NOT being billed as author) 
· In a subsequent contract, Larson labels himself as sole author and he’d be given all approval rights → Larson suddenly dies 
· Issue to be decided: Is Thomson a joint author of Rent?
· Thomson sought $ and credit; wanted $10K + $50K per week if show goes on → then approaches Larson’s heirs and asked for royalties 
· Heirs initially offered her gift of 1% of author’s royalties → she sues
· If Thomson deemed a co-author, they are entitled to equal, undivided interests in the whole work, subject only to the obligation to account to the other joint author(s) for any profits that are made
· This doesn’t necessarily mean 50-50; they’re equal till proven otherwise (think like joint tenancy in a house) 
· But, each joint author has full set of rights 
· Court looks to Childress case
· Prong 1: each joint author has to contribute an independently copyrightable element → eliminates editor as having a claim to joint authorship  
· Subissue: lighting directors, cinematographers, etc. (this definition may not always work)
· What exactly does independently copyrightable mean?
· District Court said Thomson made at least some copyrightable contribution; does not turn on this prong
· Prong 2: mutual intent -- “whether in the absence of contractual arrangements concerning listed authorship, each participant intended that all would be identified as co-authors 
· Layperson’s concept of joint authors; don’t need to know copyright to determine this 
· Don’t want to deny someone sole authorship b/c of another person’s assistance 
· Larson clearly intended to be sole author: billed as sole author & Thomson listed as “dramaturg”; Larson had final approval over all changes to Rent & became his property 
· Case: Aalmuhammed v. Lee (9th Cir.)
· Spike Lee enlisted Aalmuhammed who was very knowledgeable about the life of Malcolm X and was there to ensure religious and historical accuracy → he directed other actors, created new scenes and edited parts during post-production 
· Request for credit as co-author of film = rejected → sued claiming he was a joint author 
· 9th Circuit institutes the following test to judge joint works: 
· (1) control; “mastermind” who superintended the work (Sarony) 
· (2) objective manifestations of shared intent to be co-authors (Childress) 
· (3) whether the work’s audience appeal turns on the contributions of each putative coauthor and whether share of each in that appeal cannot be appraised
· Case: Richlin v. MGM (9th Cir. 2008) 
· 9th Cir. again uses 3 factor test to determine if Richlin was a co-author of the treatment of the Pink Panther
· But, switches ordering of factors; mutual intent if first & more important → if no evidence of mutual intent, falls apart 
· Formulation of factor 1 in Lee is slightly better, but still problematic; “whether alleged author superintended the work by exercising control 
· Factor 3: who’s responsible for success assumes that it’s successful & that it’s been published → problematic 
· Richlin loses on first 2 factors, but 3rd factor did favor Richlin’s heirs b/c the movie adopted the characters and original story from the treatment
· Case: Gaiman v. McFarlane (7th Cir. 2004) 
· McFarlane argued that Gaiman can’t be co-author b/c he didn’t contribute independently copyrightable material as per Childress
· Judge Posner thinks this requirement = problematic b/c not every creative process brings independently copyrightable material (Ex: adding color to a comic book drawing?)
· So, need to look at creative process b/c it doesn’t make sense in all fields 
· I.e., in academic literature: is everyone a co-author in a scientific paper? Some don’t even touch the prose, but should that disqualify them? 
· So independently copyrightable requirement doesn’t really exist in 7th Circuit (not mandatory) 
	2nd Circuit (Childress)
	9th Circuit 
	7th Circuit

	(1) Each joint author must contribute Independently copyrightable elements
(2) Each co-author mutually intended to be identified as co-authors

	Aalmuhammed v. Lee
(1) control; “mastermind” who superintended the work (Sarony) 
(2) objective manifestations of shared intent to be co-authors 
(3) whether the work’s audience appeal turns on the contributions of each putative coauthor and whether share of each in that appeal cannot be appraised
Richlin (NOTE: switch in order of factors) 
(1) Mutual intent 
(2) Whether alleged author superintended work by exercising control
(3) Same as Aalmuhamed
	(1) Mutual inter t to be listed as co-authors
(2) ***independently copyrightable elements is NOT required


· Transfer of Ownership
· Divisibility and Formal Requirements 
· § 101. Definitions 
· A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or any other conveyance, alienation or hypothecation of a copyright or of any of the exclusive rights comprised in a copyright whether or not it is limited in time or place of effect, but not including a nonexclusive license
· § 201. Ownership of Copyright 
· (d) Transfer of Ownership 
· (1) The ownership of a copyright may be transferred in whole or in part by any means of conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the applicable laws of intestate succession
· (2) Any of the exclusive rights comprised in a copyright, including any subdivision of any of the rights specified by section 106, may be transferred as provided by clause (1) and owned separately. The owner of any particular exclusive right is entitled, to the extent of that right, to all the protection and remedies accorded to the copyright owner by this title. 
· § 204. Execution of Transfers of Copyright Ownership 
· (a) Transfer of copyright ownership, other than by operation of law, is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the rights conveyed or such owner’s duly authorized agent
· EX: Thomson & Rent 
· Can say Thomson granted Larson a non-exclusive license to use her prose in Rent
· Case: Effects Associate v. Cohen
· No written agreement; Cohen says § 204’s writing requirement doesn’t apply to this situation 
· Effects can’t stop Cohen from using the effects; he paid for them and they were delivered to him, so Cohen was granted a non-exclusive license
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