Fall 2021 Constitutional Law Outline
I. INTRODUCTION TO THE CONSTITUTION & JUDICIAL REVIEW 
A. The Court & the Constitution: The Good, the Bad, & the Ugly
· Fundamental, Overarching Questions: 
· (1) Is a particular government action consistent with the Constitution? 
· (2) How could the government achieve a desired result within the limits of its constitutional authority? 
· The Good, the Bad, & the Ugly: Role of the Court during Emergencies
· The Good: Brown v. Board of Education
· Case: Brown v. Board of Education (1944)
· Black minors sought the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis after only being allowed to enroll in all-Black schools
· Minors had been denied admission to schools attended by white children under law requiring or permitting segregation according to race
· Court concluded that in the field of public education, the doctrine of separate but equal has no place
· Separate educational facilities are inherently unequal → Plaintiffs were deprived of Equal Protection under the 14th Amendment 
· The Bad: Korematsu v. United States
· Case: Korematsu v. United States
· Korematsu, an American citizen of Japanese descent, was convicted for remaining in San Leandro, CA (which was designated as a ‘Military Area’) contrary to the Civilian Exclusion Order No. 34
· Order was issued after the U.S. was at war w/ Japan; government justified the internment under the war power language of the Constitution
· Court held “we are unable to conclude that it was beyond the war power of Congress and the Executive to exclude those of Japanese ancestry from the West Coast war area at the time they did.”
· Exclusion from a threatened area, no less than curfew, has a definite and close relationship to the prevention of espionage and sabotage 
· The Ugly: Quotes about the Japanese (e.g., some by Earl Warren, who authored Brown) 
B. Historical Background of the Constitution
· Precursors to the Constitution 
· Colonial Government (1606-1776)
· No official relationship between the colonies; each had its own charter and in effect each colony was like its own independent corporation 
· But, each colony did have a relationship with the British government 
· Declaration of Independence (1776)
· Political structure: “free and independent states” → no real political structure apart from 13 independent states
· In theory, they’re independent countries with no linkage because there was no national structure 
· Ramifications 
· Civil War 
· Lincoln/Union perspective: preserving the integrity of the union (not ending slavery)
· Confederate perspective: about states’ rights 
· Grievances Addressed
· (1) refused to assent to laws
· (2) judges dependent on his will
· (3) military superior to the civil power
· (4) deprivation of trial by jury 
· (5) transporting us beyond the seas for trial 
· (6) altering the forms of our governments 
· (7) waging war against us 
· Articles of Confederation (1777)
· Congress approved in 1777, but states didn’t ratify until 1781
· Source of numerous provisions in the Constitution 
· Created some structure / political authority to get the colonies to work together 
· But, since it wasn’t ratified until 1781 → didn’t go into effect until Revolutionary War was over 
· Had major flaws; U.S. gov’t = ineffective 
· Inability to effectively tax; fed gov’t had to rely on the states to collect taxes 
· Inability to enforce treaty compliance 
· Lack of an actual executive 
· No general federal courts → had to be heard in state courts
· Unanimity requirement for an amendment 
· Constitutional Convention (1787)
· Major issue w/ Congress: representation 
· Under AOC → only had 1 vote; didn’t take into account population density
· SO, bicameral legislation = principle compromise 
· Connecticut Compromise: resulted in House & Senate structure
· Slaves counted as ⅗ of a person toward that states’ population 
· 1 house = based on population density, the other = equal representation
· Constitutional Structure
· Preamble
· First 3 words: “We the People” 
· Most important words in the whole Constitution; based on the idea that people, who make up the USA are sovereign -- not the state governments; the people of the USA are choosing to make the people sovereign 
· Article I
· Shorthand for legislature & legislative authority 
· E.g. legislative courts (immigration courts, tax courts, etc.)
· §§ 8, 9, and 10 
· §8: covers the powers of the legislative branch 
· Federal government cannot pass / make legislation unless it can be shown that it’s authorized in this section
· Police power =  power of legislature to pass general rules for the health, safety, and welfare of the people 
· Not explicitly stated in the Constitution, but states enjoy broad police powers 
· Fed. gov’t has no similar power; they are constrained by the language in the Constitution
· but , does have limited police powers over D.C. and territories such as Puerto Rico
· §9: limitations  on the powers of Congress
· Writ of habeas corpus: fed gov’t can’t detain anyone outside of normal criminal law “unless when in  cases of rebellion or invasion…”
· §10:  limitations on the powers of the states
· E.g., states cannot enter into treaties and other foreign affair matters
· Article II 
· Shorthand for executive branch
· Creates the executive position and allows the President to have officers an cabinet members
· Framers were careful to strip away the executive’s powers that were given to monarch in England; wanted the President of the U.S.’s powers to be more narrow 
· Constitution also requires the President to take an Oath 
· § 2: President’s enumerated powers 
· President = commander in chief of Army & Navy; power to make treaties (w/ ⅔ Senate concurrence); can appoint diplomats, etc.
· § 3: Constitutional mandate for state of the Union address (doesn’t have to be a speech)
· “Shall take care that the laws be faithfully executed” 
· Article III
· Shorthand for judicial branch 
· Framers called for 1 federal court & allowed for the ability to create more courts 
· Treaties/international law are all within the jurisdiction of the federal court
· § 1: Judicial power / Supreme Court 
· Judges “shall hold their offices during good behavior” 
· § 2: Jurisdiction of the federal court 
· Decisions over treaties, admiralty, ambassadors, etc. 
· Article IV
· Focuses on the states 
· § 1 : “full faith and credit shall be given in each state …” 
· E.g., respect a divorce proceeding that took place in one state, in another state 
· Article V
· Lays out the amendment process
· Article VI
· Supremacy Clause: “This Constitution and the laws which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the U.S., shall be the supreme law of the land…”
· Article VII
· Ratification requires 9 states
· Individual Rights in the Constitution 
· In the Text
· Jury trial, 
· Trial in state where crime committed, 
· Limitations on treason, 
· Privileges and Immunities
· Bill of Rights
· Applicability? 
· Only applied to the federal government at this time; didn’t limit states
	CONSTITUTIONAL STRUCTURE TAKEAWAYS
· Declaration of Independence legal significance 
· Constitution sourced in popular sovereignty 
· But, still leaves substantial authority to states 
· Art. 1 § § 8, 9, & 10 functions 
· Subjects of Art. I, II, III (shorthand meaning) 
· Supremacy Clause (Art. VI, cl. 2) 
· Bill of Rights = applied to federal gov’t only 
· Oath to Constitution for U.S. officeholders


C. Role of the Judiciary, Judicial Review, & Justiciability
· Early Role of the Judiciary 
· Historical Background 
· Judiciary Act of 1789
· Called for: 
· (1) One Supreme Court, 
· (2) 3 circuit courts 
· *District courts started out with 2 S. Ct. + 1 local district court judge → lots w/ 6 justices of traveling  
· Election of 1800 
· DR: emphasizing state rights v. Federalists: strong national government 
· HOR got to decide; Federalists controlled both houses of Congress → Hamilton persuaded electors to select Jefferson over Burr 
· Judiciary Act of 1802
· Retains six circuits but eliminates judgeships 
· Restores circuit riding but less onerous (1 + 1)
· Circuit Court quorum of 1 judge 
· State of the Judiciary - 1803
· Least prestigious branch of government 
· Supreme Court lacked own facilities 
· Circuit riding made positions physical hardship 
· Four Chief Justices in first 14 years 
· No clear authority to overrule statutes 
· Context & Significance of Marbury v. Madison
· Heated election of 1800; Adams makes numerous “midnight appointments” to try & maintain the Federalist stronghold prior to Jefferson taking office 
· Adams signed & sealed commission for Marbury to be a new justice of the peace, but Jefferson rejects the delivery → Marbury suing Madison b/c James Madison = new Secretary of State
· Marbury seeking writ of mandamus for his commission to be delivered 
· Marshall, former Secretary of State, now Chief Justice of the SCOTUS after it was he who failed to deliver the commission 
· *prob should have recused himself from the decision, but he didn’t
· Case: Marbury v. Madison  
· Marshall using this case as a vehicle to say critically important things about the Constitution; realized that this decision could mold the court 
· 3 Major Questions to be decided: 
· (1) Does Marbury have right to commission?
·  Yes; delivery is NOT required; signing & sealing makes the commission official 
· (2) Do the laws of the U.S. afford Marbury a remedy?
·  Yes; delivery of commission = ministerial (not a political act), so no discretion given’ Secretary of State can be ordered to do delivery w/out any say 
· Remedy: writ of mandamus 
· (3) Is the remedy “mandamus issuing from this court?”
· No; Judiciary Act of 1789 = unconstitutional → violated Article 3 of the Constitution b/c it is not in the original jurisdiction of the Supreme Court that is set forth 
· → Marbury out of luck
· ***Marshall using the power of judicial review to declare the Judiciary Act of 1789 VOID.
· Marbury won on the merits, but lost in the sense that the delivery of the commission would not be completed 
· Big winner = the SCOTUS; helps bolster its reputation → case was used as a vehicle to help mold & shape its power; SCOTUS serves as a check on other branches & can declare laws unconstitutional
· Marshall likely shouldn’t have gotten in to the merits since SCOTUS didn’t have the jurisdiction; BUT Marbury can take this to a federal district court 
· Political v. Ministerial Acts 
· EX: Nomination
· (1) Decisionmamaker has complete freedom of choice, no recourse except voting differently (POLITICAL ACT) → not reviewable
· (2) Appointment (POLITICAL ACT) → not reviewable
· (3) Commissioning (MINISTERIAL ACT)
	MARBURY V. MADISON TAKEAWAYS
· “ROLE OF JUDICIARY TO SAY WHAT THE LAW IS” = Judicial Review 
· Federal courts can invalidate law that’s contrary to the Constitution 
· Federal courts have authority over ministerial acts by executive branch officials 
· But, lack authority over political acts which are not reviewable


· Relationship Between State & Federal Courts
· Case: Martin v. Hunter’s Lessee
· Martin = British citizen claiming by inheritance; Hunter had received title from Virginia
·  Virginia had confiscated Loyalists land during war 
· Suit filed to resolve competing claims to possession
· SCOTUS reverses and remands to VA CoA → CoA refuses to comply and holds that Article 25 of Judiciary Act was unconstitutional
· Story wrote the Majority opinion; was initially a Dem-Rep. and was big on states’ rights, but as soon as he got onto the court, he switched and adopted Marshall’s Federalist policies 
· Held that:
· People have chosen the Fed. Constitution to be supreme; it must be interpreted flexibly 
· Federal Const. and SCOTUS are supreme & need to be able to review state court decisions (which is not explicitly contained in the Constitution) → decision based on the structure of government created by the Constitution
· *This is a structural, not a textual decision / interpretation 
	SCOTUS & STATES TAKEAWAYS
· SCOTUS has final say on all federal law questions 
· *Includes treaties, Constitution, statutes, and regulations
· Can hear direct appeal of “final” state decision 
· No Authority if “adequate and independent” state law basis for decision; aka State explicitly says it is basic its decision on state law grounds  → not appealable
· Can still hear it if it goes against the Constitution → then becomes a federal law question
· States are free to interpret their own state constitutions; but what about if state interprets something below the standards set out in the fed. Const.?
· E.g. State Const. Says police can always enter a home without a warrant → below federal Const. Standard → can become a federal law question
· State court must cite state law authority to qualify (Michigan v. Long) 


· Letters from Justices to Washington
· Washington wanted SCOTUS’s take on whether the U.S. has to comply with treaty it entered into w/ France 
· SCOTUS says it will not answer this; Washington should ask members of his cabinet b/c the SCOTUS’s sole job is to decide actual cases or controversies
· OLC Opinion on ERA
· Archivist of the US “depository” for amendments
· Nearterm challenge from Virginia election
· AG = the person who will usually be called upon
· OLC (Office of Legal Counsel): since federal courts can’t advise on matters, the OLC instead serves as the body to provide answers to fed. questions
	OLC ERA MEMO TAKEAWAYS
· All 3 branches of government have a duty to uphold the Constitution 
· Senior officials all swear oath to support 
· Each branch must interpret
· Congress in enacting laws (e.g., proposal that Congress must  point to something in the Constitution that allows them to do something) 
· Executive in executing laws (has OLC to use)
· Judiciary in deciding cases
· Women not given equality by Constitution
· Equality granted thru statutory provisions as opposed to anything explicit in the Const.


· Justiciability: Can the Court Hear the Case? 
	Fundamental Questions in Justiciability: TAKEAWAYS
· (1) Is the issue suitable for judicial resolution?
· In other words, is it a “political” or legal question? (addressed in Nixon) 
· (2) Is the plaintiff entitled to sue? 
· Constitutional standing usse (addressed in Lujan) 
· (3) Is the timing right? 
· Ripeness/mootness -- must now be suitable for resolution 
· If it’s too far along → moot and should not be adjudicated 


· Political Questions
· Historically (aka, not current law) political questions included: 
· (1) whether a foreign nation is still a party to a treaty 
· (2) which competing government the U.S. should recognize 
· (3) status of a conflict between foreign nations
· (4) when a war has ended
· (5) national boundaries 
· (6) whether a state has a republican form of government
· “Political question” = historically categorical approach
· Usually left to the legislative or executive branch, not the judicial branch 
· Case: Nixon v. United States
· Background: Baker v. Carr
· Addresses what constitutes a “political question” → move away from categorical approach 
· Judge Nixon convicted and sentenced to prison, but refused to resign and still collected a judicial salary → Congress sought to impeach him 
· Nixon thought impeachment was unjust b/c whole Senate didn’t hear the evidence against him, Senate appointed small committee 
· Holding:  This issue is not justiciable. Court says after exercising that delicate responsibility, the word “try” in the Impeachment Trial Clause does not provide an identifiable textual limit on the authority which is committed to the Senate; Senate could decide the manner in which it would try Nixon &  it was within the Senate’s power to designate the committee 
· Not going to open door of judicial review to impeachment procedures b/c this would be like opening Pandora’s box
	POLITICAL QUESTION CRITERIA TAKEAWAYS (*Very Flexible Nowadays)
(1) Constitutional text commits to a political branch 
(2) Lack of judicially discoverable/manageable standards for resolution
(3) Requires an initial non-judicial policy determination
(4) Would express lack of respect for other branches 
(5) Unusual need for adherence to a prior political decision
(6) Potential embarrassment from “multifarious pronouncements” by different branches 


· Standing
· Case: Lujan v. Defenders of Wildlife
· Defenders of Wildlife wanted the U.S. gov’t to enforce environmental rehs abroad/overseas (which was a very big ask) & wanted court to find that they had standing based on their travel to these countries abroad & the potential of traveling there again in the future 
· Kennedy concurrence: If they bought a ticket to go back, then could be enough for standing 
· Holding: Respondents lack standing to bring action b/c a P cannot claim standing in a suit against the government if he has suffered no personal injury other than the harm suffered by all citizens 
· Not enough fats to show an “imminent” injury; past exposure to illegal conduct doesn’t show a present case or controversy if no continuing adverse effects 
· Also no redressability; P is raising only a generally available grievance about the government; they are seeking relief that no benefits them no more than it does the public at large 
· Benefits of Standing Requirements: 
· Preserves separation of powers 
· Facilitates judicial efficiency 
· Improves judicial decision-making
· Promotes fairness
· Criticisms of Standing Doctrine: 
· Confused/incoherent
· Varied over comparatively short time 
· Judicially manipulated tool to achieve desired outcomes 
· May effectively bar challenges to constitutional violations 
	CONSTITUTIONAL STANDING TAKEAWAYS
· In order to constitute an Article III case or controversy, plaintiff must allege sufficient facts of: 
· (1) injury in fact 
· Must be: 
· Concrete & particularized 
· Actual or imminent
· (2) causation (caused by the defendant) 
· (3) redressability (court can redress) 
*NOTE: No general “taxpayer” standing
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	PRUDENTIAL STANDING RULES
· Party may generally only assert own rights
· This generally bars “third party” standing
· Recognized exceptions: 
· Where third party unlikely to be able to sue
· Close relationship between P and third party 
· Overbreadth doctrine (First Amendment) 
· Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen) 
· Statutory suits limited to “zone of interests”
· Associations can seek injunctions/declaratory judgments on behalf of members


	OVERALL JUSTICIABILITY TAKEAWAYS 
STANDING                                                                WHO CAN SUE 
RIPENESS                                                                   WHEN CAN THEY SUE
MOOTNESS                                                              WHEN IS IT TOO LATE TO SUE
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· Mootness isn’t dispositive 
· Collateral injury survives resolution
· Criminal conviction resulting in loss of voting rights 
· Some civil remedy remains viable 
· Capable of repetition yet evading review 
· Injury must be of type of likely to happen to plaintiff
· Type of injury must be of limited duration
· Voluntary cessation
· Defendant free to return to it any time 
· Class actions
· Certified class action can continue w/out named plaintiff 


II. POWERS OF CONGRESS
A. Necessary & Proper Clause
· Text of N & P Clause
· Article I, Section 8
· “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the government of the United States, or any Department or Officer thereof”
· N & P Clause: Seminal Cases
· Case: M’Culloch v. Maryland
· Issues to be decided: 
· (1) Does federal government have power to establish a bank? (under N&P?)
· (2) Can the MD government tax the federal bank? (Commerce Clause)
· MD’s argument that the U.S. only has the authority that the state gives to it is NOT accurate; the Constitution = product of the People, NOT the states 
· Marshall acknowledges that nothing in the Const. allows Congress to establish a bank, but he also says we don’t just read the enumerated powers w/out factoring in the N&P clause (need the Const. to be adaptable) 
· → Congress has this as an additional tool to legislate (considering its placement in Article I, Section 8 [aka powers of Congress])
· SO, comes down to the question: what is “necessary” -- aka does this term mean absolutely essential, or merely useful?
· If N&P meant to be a limitation, would have been placed in Section 9, not 8 
· Holding:  Legislature has discretion to decide how to attain ends “in the manner most beneficial to the people” 
· Court gives Congress lots of deference in deciding what is N&P 
· All means that are used to get to a legitimate end (as long as it’s not clearly prohibited) will be considered constitutional (very broad reading of N&P)
· Case: Prigg v. Pennsylvania (1842)
· Primarily an interpretation of the Fugitive Slave Clause (which is completed outlawed now b/c of the 13th Amendment) 
· Very, very broad interpretation of the N&P Clause opined by Justice Story, who was staunchly opposed to slavery 
· Justice Chase: argued that FSC doesn’t authorized the legislation; it’s found in Article IV (which is essentially about the States) → could be argued that this provision doesn’t require legislation, so N&P shouldn’t apple 
· Holding: N&P Clause can provide authority to legislate about constitutional provisions other than explicit delegations to federal government 
· Possible silver lining: expansive reading of N&P clause gives gov’t lots of power to pass laws for the good of the people 
B. Commerce Clause
· Text of Commerce Clause
· Article I, Section 8
· Clause 3: Congress shall have the power “to regulate commerce with foreign Nations, and among the several States, and with Indian Tribes…” 
· Purpose? 
· To create a better, more unified country than under the AOC 
· Early Commerce Clause
· Case: Gibbons v. Ogden 
· Ogden buys NY rights from monopoly; Gibbons seeks to compete w/ Ogden based on federal coasting license → Ogden sues to have his monopoly be affirmed
· Issue: What is the definition of commerce? 
· Marshall says commerce is not just limited to traffic, buying & selling, or the interchange of commodities; it’s more than that 
· Marshall says commerce includes navigation (very broad reading); Marshall agani showing he is not a strict constructionist & is willing to interpret the Const. in broad terms
· Marshall says the commerce power entails “the power to regulate”; it is the power to prescribe the rule by which commerce is governed
· Limits of commerce clause? 
· Not intended to apply to within one state only; it applies BETWEEN states
· SO, Gibbons does gain access to NY waters & defeats the monopoly of Ogden
· High Watermark of Commerce Clause
· Progressive Era 
· Case: U.S. v. E.C. Knight
· Validity of Sherman Antitrust Act under commerce clause 
· Holding: Commerce begins AFTER manufacture; commerce does NOT include the manufacturing 
· *This holding has never been formally overruled, but so narrow as to have no practical meaning today 
· Case: Champions v. Ames (1903) (AKA “lottery” case)
· Holding: Federal statute that barred the sale of lottery tickets across state lines was upheld
· Similar to state police power; Congress didn’t like gambling → tried to use the commerce clause to bar lottery tickets 
· Court ultimately said this was okay; it’s part of commerce
· Commerce power held to be “plenary”; includes authority to prohibit commerce in specific goods 
· Case:  Hammer v. Dagenhart (1918)
· Keating-Owen Act: regulated employment for children under the age of 16
· Decision considers whether Congress can prohibit the shipment of products manufactured through child labor

· Court defines commerce as “intercourse” + “traffic”
· NOT manufacturing + mining 
· “Enclave theory”: these activities took place only within individual states → not w/in commerce clause 
· Holding: Congress can regulate commerce, but cannot control the states in the exercise of their police powers; Congress may regulate only articles of commerce themselves -- NOT conditions under which they were produced 
· Holmes’s Dissent: Congress CAN regulate goods across state lines
· Commerce Clause in the New Deal Era
· FDR & the Conservative “Four Horseman”
· Case: U.S. v. Darby (1941)
· Court upheld first New Deal type law (state minimum wage law) in April 1937 in West Coast Hotel v. Parrish
· Whereas, up until this point, SCOTUS had struck down progressive legislation efforts made by Congress & state governments 
· Case addressed the constitutionality of the Fair Labor Standards Act (cleverly written b/c it doesn’t go against the “enclave theory”)  which
· Required employers to pay workers a minimum: 
· Barred interstate shipment of lumber if: 
· Workers paid less than minimum wage
· Workers don’t meet wage/hour rules 
· Mandated extensive recordkeeping 
· Should Congress be able to mandate a minimum wage? 
· Relationship w/ state laws → states, under their police powers, can establish wages above these floors 
· Court defines commerce: 
· Manufacture is NOT commerce, but power to regulate includes power to prohibit → Hammer v. Dagenhart is overruled
· Court mentions that this holding has no effect on 10th Amdt. 
· Holding: While manufacturing is not itself interstate commerce, the shipment of manufactured goods between states falls w/in definition of commerce & is capable of regulation by Congress under Commerce Clause
· Peak Commerce Clause in New Deal Era
· Case: Wickard v. Filburn (1942)
· Case is considered absolute high point of commerce clause 
· Issue to be decided: Were the wheat quotas in the Agricultural Adjustment Act of 1938 unconstitutional as applied to appellee, a farmer using the wheat to feed his livestock?
· Congress trying to regulate supply & demand in passing this Act
· Appellee’s main argument: using it within his home for his livestock & he is not selling it elsewhere → doesn’t this fall w/in “enclave theory” b/c wheat isn’t going across state lines; staying w/ appellee
· Government’s argument: It’s wheat that he would have bought elsewhere → would have helped the supply & demand chain & would have impacted interstate commerce
· Holding: Well established that power to regulate commerce includes the power to regulate the prices @ which commodities are dealt & practices affecting such prices → Act is held to be constitutional under CC
· SO, commerce clause is BROADER than the regulation of commerce across state lines; it can also regulate activity that “substantially affects” interstate commerce 
· Commerce Clause in the Civil Rights Era
· Intersection of Commerce Clause & Civil Rights Act 
· Case: Heart of Atlanta Motel v. U.S. (1964)
· Owner of motel brings suit so he can get the right to refuse renting out the motel to non-whites & continue to discriminate based on race 
· Owner has standing b/c he argues that gov’t is exceeding its powers in passing the Civil Rights Act & that his due process rights have been violated 
· What about actual injury? Argues that he will be injured imminently by being forced to rent rooms to Black patrons when it’s his own establishment 
· Title II of CRA of 1964 @ issue (discrimination in public accomodations) 
· Owner argues that Title II violates his 13th Amendment rights b/c he’d be subjected to involuntary servitude by being forced to accept non-white patrons 
· Also argues it’s a taking under the 5th Amendment & that it violates his 5th Amendment rights 
· Also argues that this is not authorized under the CC b/c the CRA is too expansive 
· Title II is justified by Congress & DOJ at this time b/c Black people were severely restricted in their ability to travel; couldn’t find a room whenever they’d leave their home b/c so many places discriminated against them
· SO, this definitely affects interstate commerce since a significant amount of the population can’t travel freely; disruptive effect  
· Holding: Commerce is NOT limited to commercial activity (leisure travel qualifies); owner is soliciting the business of travelers across state lines by promoting / advertising his motel → this falls within interstate commerce
· ALSO, reconfirms that Congress can regulate intrastate activity that has “substantial &  harmful” effect on commerce 
· Case: Katzenbach v. McClung (1964) (companion case to Heart of Atlanta) 
· Ollie’s BBQ not near a highway and serve donly local customers
· BBQ sold food to anyone, but non-whites couldn’t dine in the restaurant, could only eat their food as takeout 
· Holding: Federal regulation was justified b/c Ollie’s meat was purchased via interstate commerce & their purchase of meat was one of Ollie’s largest expenses & basically at the heart of their business
· So, despite this being purely local activity → can use CC to regulate
· Modern Commerce Clause: Modest Judicial Retrenchment 
· Scaling Back  the Commerce Clause
· Case: U.S. v. Lopez (1995)
· Issue: Did Congress possess the power to pass the Gun Free School Zones Act under the CC?
· Congress attempting to justify this law by saying that guns on school campuses significantly inhibits education,
· Gov’t argument: education is intertwined w/ the nation’s economy; need good education to promote commerce / economy  
· Case is significant b/c it redefines the nature of the federal government; early decisions kept expanding Congress’s power under the CC until this 
· Court says that commerce power allows congress to regulate the following: 
· (1) “channels” of interstate commerce (aka, the way things move)
· (2) “instrumentalities” of interstate commerce (aka the persons/things moving) 
· (3) activities that “substantially affect” interstate commerce (aka activities having a substantial relation to interstate commerce)
· *Third option is at issue; whether guns @ schools substantially affect interstate commerce 
· Holding: Law is unconstitutional; there’s no economic activity involved & this Act only controls the possession (contrast w/ Wickard and Heart of Atlanta) 
· If the Act regulated the purchase of gun then this might be a different story, but regulating the mere possession of gun cannot be considered economic activity 
· If we allow this to be upheld under the CC. then fed. gov’t can regulate essentially anything if “costs of crime” is a sufficient nexus 
· If “educational impact” is a sufficient nexus, the Congress could mandate federal curriculum later down the line as well 
· Court under Rehnquist is focused on “states rights”
· Dissent: Act should be upheld as constitutional b/c only need a rational basis for the action which is satisfied b/c threat of gun violence impairs education
· NOTE: No overruling of New Deal Era precedent, just constrains them a bit
· Case: NFIB v. Sebelius (2012)
· No opinion had more than 4 votes for it
· Liberal justices think the CC allows the ACA individual mandate b/c everyone, at one point in their life, will participate in the healthcare market & see a doctor 
· Take a very broad view of the healthcare market, that everyone is a participant at one point or another 
· Conservative justices think the CC does NOT reach the individual mandate b/c forcing Americans to engage in commerce goes too far -- it is beyond Congress’s authority to regulate this 
· There would be no effective limits if Congress could force these Americans to purchase health insurance 
· Holding: Commerce Clause does NOT authorize the individual mandate.  
	COMMERCE CLAUSE TAKEAWAYS
· Commerce is defined as “intercourse,” which includes:
· (1)  Navigation (Gibbons), AND
· (2) Leisure travel (Heart of Atlanta Motel) 
· Commerce Clause is only limited by other constitutional provisions (Gibbons)
· Can prohibit items from understatement movement (Ames; Darby; Wickard)
· Can exclude based on health, morals, or welfare 
· Minimum wage/working hour rules can be basis 
· Tantamount to a “police power” 
· Congress can regulate (Lopez) 
· Channels of understatement commerce (way things move, i.e., railroad/highways)
· Instrumentalities of interstate commerce (people/things moving)
· Intrastate activity having substantial effect on interstate commerce
· Regulated activity must be economic in nature (Lopez) 
· Cannot compel engagement in commerce (Sebelius) 


· Commerce Clause Examples
· Hypotheticals
· EX: Which of the following is least likely to be subject to federal regulation? 
· (a) Local neighborhood tavern in NM required by the terms of its liquor license to serve only Hispanc patrons
· (b) A seedy “short-stay” motel near the NJ turnpike which refuses to rent rooms to non-whites
· (c) The Cape Porpoise Lobster House restaurant in Orange, VA which refuses to serve non-white patrons 
· (d) The Augusta National Country Club which engages in discriminatory membership practices 
· B/c it’s a private club → Congress likely won’t be able to regulate the discriminatory practices since it is not a public accommodation
· EX: May Congress create a federal cause of action allowing female victims of violent crimes to sue for damages in federal courts?  Would it matter if Congress included findings of “substantial effects” on interstate commerce? 
· Similar argument that was rejected in Lopez; trying to regulate mostly local activity that isn’t related to commerce 
· EX: Can Congress pass a law limiting flights on commercial aircraft to vaccinated persons? 
· Good argument that the plane = channel of interstate commerce and the people on the planes are instrumentalities, so YES
· But, in CA, harder to make these arguments b/c many flights stay in state & don’t leave 
C. Tax & Spend Power 
· Background on T&S Power
· Constitutional Provision: Article I, § 8, Cl. I
· “Congress shall have the power to lay and collect Taxes, Duties, Imposts & Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States; but all Duties, Imports and Excises shall be uniform throughout the United States…”
· Early View of the T&S Power: 19th Century 
· Alexander Hamilton 
· Staunch Federalist; tax & spend powers were additional powers of Congress
· James Madison
· Congress should only be able to tax & spend money if they point to another specific provision in the Const. 
· Background: U.S. v. Butler
· Case: U.S. v. Butler (1936)
·  Challenge to Agricultural Adjustment Act of 1933 which taxed processors of farm products → revenue used to pay farmers not to grow crops 
· Holding: Struck down statute overall, but reaffirmed Congress’ power to tax
· “Clause confers a power separate and distinct from those later enumerated[,] is not restricted [by them[] and Congress consequently has a substantive power to tax and appropriate, limited only by the requirement that it shall be exercise to provide for the general welfare of the United States”
· Post-Butler Developments 
· Court upheld federal unemployment compensation (Steward Machine Co. v. Davis, 1937)
· Court upheld Social Security pension program (Helvering v. Davis, 1937)
· “Congress decides what advances the general welfare unless the choice is clearly wrong, a display of arbitrary power...Nor is the concept of the general welfare static. Needs that were narrow or parochial a century ago may be interwoven in our day w/ the well-being of the nation”
· Court upheld application of Hatch Act (barring political participation by government employees) to state officials paid in part by federal funds (Oklahoma v. Civil Service Comm’n, 1947)
· Modern Application of T&S Power 
· Key Questions on T&S Power
· (1) Purposes for which Congress can tax and spend 
· (2) Limits on conditional spending 
· (3) What constitutes a “tax” vs. what constitutes a “penalty”
· Case: South Dakota v. Dole
· Issue to be decided: Was  § 158 constitutional, which provides that the Sec. of Transportation shall withhold 5% of State’s highway funds… in which the purchase or public possession in such a state of any alcoholic beverage by a person who is less than 21 years old is lawful? 
· S.D. permitted persons 19 years or older to purchase beer containing up to 3.2% alcohol → sued for declaratory judgment rendering § 158 unconst.
· Holding: § 158 is constitutional; encouragement to state action found in this section is a valid use of the spending power 
· Up until now, CC had effectively been unrestrained, but you still couldn’t use the CC to pass a national drinking age b/c this was reserved exclusively to the states under the 21st Amendment
· Court puts on the following limitations on the Spending Power: 
· (1) must be in pursuit of “general welfare
· Congress gets “substantial deference”
· (2) conditions must be “unambiguous”
· States need to be able to make informed decisions on what they want to do 
· (3) must be related to federal interest in national projects or program 
· (4) can’t violate other constitutional provisions 
· (5) can’t be too coercive that “pressure turns into compulsion”
· O’Connor Dissent: Focused on #3 and said the linkage between the statute & the federal government’s interest isn’t strong enough 
· Case: NFIB v. Sebelius (2012)
· Issue to be decided: Were the individual mandate and requirement that states had to expand their Medicaid programming overly coercive so as to make these provisions unconstitutional? 
· Holding: Individual mandate can be upheld as constitutional under Tax Power
· B/c Roberts in his controlling opinion rejects the commerce power justification for the individual mandate, he turns to the tax power 
· But, Congress used no words under the statute to label it a tax, instead calling it a penalty 
· Roberts says not to focus too much on terminology, look at the objective criteria instead
· Canons of interpretation: if 2 competing interpretations → find an interpretation that allows the statute to remain constitutional; allows Court to salvage the statute & uphold it as constitutional by reading it as an exercise of the tax power [image: image5.png]“Liberal” “Conservative”
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· Tax v. Penalty Distinction: 
· (a) look at the burden (e.g., high fines, jail time, etc.) 
· (b) scienter - knowledge or guilt (e.g., I know this wrong, but I’m choosing to do it anyway)
· Neutral judgment (so, makes it likely that this is a tax)
· (c)  look to who is involved w/ the enforcement (e.g., entity that regulates conduct v. entity that collects fees) 
· Here, the agency = the IRS (so, makes it likely that this is a tax)
· Roberts concludes that all these 3 factors make it seem like it’s a tax & not a penalty
· Can then sever the rest of the ACA that was held as unconstitutional 
· Dissent argues that both provisions = unconstitutional 
	SPENDING TAKEAWAYS 
· Identified Limits on the Spending Power: 
· (1) Must be in support of the “general welfare: 
· Congress gets “substantial deference” 
· (2) Any conditions must be unambiguous
· (3) Must be related to federal  interest in national projects or programs 
· (4) Must not violate other constitutional provisions
· (5) Cannot be so coercive that “pressure turns into compulsion”


	TAXATION TAKEAWAYS
· Federal taxes must be uniform throughout the U.S. 
· Taxes can have a regulatory purpose 
· Not limited to scope of other enumerated powers 
· Congress can tax things it can’t regulate
· Can tax inactivity 
· Validity not dependent on nomenclature 
· “Tax” invalid if it is an actual penalty; indications include: 
· (a) based on ‘wrongfulness’ of conduct 
· “Knowing” conduct taxes vs. “innocent” not 
· (b) $$ magnitude 
· (c) payable to regulatory rather than taxing entity 


III. EXECUTIVE AND SHARED POWERS
A. War and Foreign Affairs 
· Foreign Affairs (Treaty) Powers
· Constitutional Provision: Article II, §2, Cl. 2
· [The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur…
· International Law Background
· Based on sovereign equality of states 
· Supreme within own territory
· Must consent to rules / jurisdiction
· Treaties only bind states that have ratified them 
· ICJ organ of United Nations 
· Resolve disputes between countries peacefully 
· But, has no law-making authority; decisions are not binding other than on the 2 countries in dispute
· Statute attachment to UN Charter
· Three ways to consent to jurisdiction: 
· (1) compulsory jurisdiction 
· (2) compromissory clause (e.g., VCCR) 
· (3) ad hoc (compromise) 
· UN Charter says ICJ decisions bind parties 
· Domestic/international law dichotomy
· U.S. treaties treat these 2 as separate spheres; even if we have an external, international obligation, we may not enforce/comply w/ it domestically 
· Treaty Making in the U.S.
· Executive officials negotiate / sign  treaties 
· International law: obligation not to defeat “object & purpose” 
· Signing a treaty does NOT bind you to the terms of a treaty 
· Treaty-making Process
· President submits to Senate for approval 
· Appropriate committee holds hearings 
· Senate votes on “advice and consent” authorizing President to ratify (⅔ of Senate required) 
· Doesn’t officially ratify the treaty → Prez. gets the official decision to ratify if supermajority of Senate is reached 
· Ratification in international law: official consent to be bound  
· Application 
· Case: Missouri v. Holland
· Congress passed Lacey Act in 1900 (under Commerce Clause) which banned interstate traffic in illegally taken birds 
· Weeks-McLean Act extended federal protection; any migratory bird hunting subject to federal regulation → struck down by two federal courts b/c only states have general police powers; animals “owned” by states in trust for ppl
· U.S. / U.K. migratory bird treaty ratified in 1916
· Birds flex across these jurisdictions; found a loophole to protect these birds from hinting 
· Congress passed implementing law in 1918 which authorized the Sec. of Agriculture to regulate hunting → challenged by State of Missouri 
· Missouri said the fed. reg. violated the 10th Amendment 
· Treaty + N&P Clause = Valid Federal Statute → Court rejects MO’s argument by saying that treaties don’t have to abide by the Constitution, just that they must  be made under the authority of the U.S. (unlike statutes, which must be made pursuant to the Constitution) 
· Treaties do not have to be tied to something enumerated in the Const.; just that they must be made under the authority of the U.S.
· Holding: U.S. government has sovereign authority to make treaties equal to that of all other nations; not limited to specific grants of federal power enumerated in the Const. 
· Congress may enact legislation N&P to implement treaty terms 
· Bill of Rights as (only?) constraint 
· Treaties v. Executive Agreements
· Executive Agreements: under international law, they’re treaties but don’t go thru official treaty ratification under the Const., so we call these executive agreements instead 
· Majority of agreements don’t go the Senate for a vote 
· Under international law, they’re treaties but don’t go thru official treaty ratification under the Const., so we call these executive agreements instead 
· Growth of Executive agreements 
· Beginning of 1900s: twice as many executive agreements in comparison to treaties
· As of 1999, 10x more executive agreements than treaties 
· Types of Executive Agreements
· (1) Article II Treaty Agreements 
· Made pursuant to Senate-approved treaty provision (e.g., mutual defense treaties)
· (2) Congressional Executive Agreements
· Made pursuant to ex-ante authority in statute; or
· Legislatively endorsed ex-post by both houses 
· (3) Sole Executive Agreement
· No congressional involvement at all
· Prez. asserts that Const. Gives them sole control in this area (e.g., power as commander-in-chief) 
· → no congressional authorization or subsequent approva
· Case: Medellin v. Texas (2008) 
· After 1963 Vienna Convention on consular relations → individuals have the right to have consulate notified of arrest if arrested in a foreign country who can help you engage an attorney 
· Medellin admits to gang rape / murder → was never advised of his VCCR rights; TX state courts say too bad (you snooze you lose) 
· Mexico wins ICJ decision in Avena judgment, which ordered the U.S. to review these decisions b/c of their violation of the Vienna Convention treaty
· Holding: This is not a self-executing provision; the ICJ decision isn’t binding domestic law within the U.S. 
· Bush put out an order for states to comply w/ ICJ decision 
· Case: American Insurance Association v. Garamendi (2003)
· CA attempts to redress historical wrongs; wants to help Holocaust victims seek justice / restitution by looking into unpaid insurance claims 
· Issue to be decided: State regulation of insurance vs. federal agreement made w/ Germany as to how victims would be compensated 
· Fed. agreement established that it would get state & local governments to respect the foundation as the exclusive mechanism 
· But, this isn’t a Senate-ratified treaty; so it’s not the “supreme law” of the land under the Supremacy Clause 
· Holding (TAKEAWAY): Court says this is about executive power which includes foreign affairs. So, the executive agreement w/ Germany preempts state laws
· No question that at some point an exercise of state power that touches on foreign relations must yield to the National Government's policy, given the “concern for uniformity in this country's dealings with foreign nations”
· The historical gloss on the “executive Power” vested in Article II of the Constitution has recognized the President's “vast share of responsibility for the conduct of our foreign relations.
· When Are Treaties Enforceable?
· Marshall in Foster v. Neilson (1829)
· 2 types of treaties: 
· (1) self-executing: treaty effective upon ratification 
· (2) non self-executing: treaty requires implementing statute 
· Treaties v. Statutes 
· Whitney v. Robertson (1888) 
· Constitutionally, treaties & statutes are “on the same footing” → ignores the hierarchical structure of law 
· (1) Constitution 
· (2) Statutes
· (3) Treaties
· (4) State Constitutions
· (5) State Statutes
· Courts should construe so as to give effect to both (if possible, without violating the language of either) 
· Goldwater v. Carter (1979) 
· Somewhat of a consensus that Prez. can withdraw the U.S. from treaties
	TREATY TAKEAWAYS
· Self-executing v. non self-executing 
· Self-executing: treaty effective upon ratification 
· Non self-executing: treaty requires implementing legislation to be enforceable by courts 
· If treaty and statute conflict, last in time prevails 
· *However, treaty must be self-executing to override statute 
· Commonly assumed that Prez. can withdraw U.S. from treaty (however, no case has reached the merits) 
· Executive agreements = legally equivalent to treaties 
· Binding on U.S. internationally 
· Preempt conflicting state law 


B. Separation of Powers 
· War Powers of the President and Congress
· Constitutional Provisions 
· Article II, § 2: President’s power 
· Article I § 8: Congress’s power (i.e., power to declare war) 
· Historical Background of Youngstown: Steel Seizure Timeline
· Timeline
· 4/4/52: US Steelworkers announce they’re going on strike
· 4/8/52: Truman issues executive order to Sec. of Commerce to seize the steel mills b/c they’re essential to the U.S.’s war efforts 
· 4/30/52: District Court issued injunction against seizure; took side of steel mill owners (CoA stays the injunction) 
· Case: Youngstown Sheet & Tube Co. v. Sawyer
· Where does Prez. claim to find authority to seize the mills? 
· (a) “executive power” 
· (b) “commander-in-chief” clause 
· But, decision makes clear that the Prez. is to execute laws, not make them
· What about Congress, could they find authority to seize the mills? 
· Maybe, in the takings clause or in the commerce power 
· Here, Congress did nothing; nothing in support of this action
· Holding: Mill seizure order cannot stand. President’s power, if any, to issue an order must stem from an act of Congress or from the Constitution itself
· But, there is not statute that expressly authorized the Prez. to take possession of property as he did here
· Prez. can only acg where her had been expressly or implicitly authorized to do so by the Const. Or Congress
· Jackson concurrence: “No doctrine that the Court could promulgate would seem to me more sinister and alarming than that of a President whose conduct of foreign affairs is so largely uncontrolled. Const. did not contemplate that the title commander-in-chief of the Army & Navy will also constitute him as commander-in-chief of the country.” 
· This case falls under the 3rd classification b/c Prez. is acting contrary to Congress
	PRESIDENTIAL AUTHORITY TAKEAWAYS
· Jackson concurrence in Youngstown
· 3 classifications: 
· (1) President acting pursuant to congressional authorization (maximum authority; all that Prez. possesses in his own right + all that Congress can delegate) 
· Has Article I + Article II authority 
· Strong presumption of legitimacy 
· (2) President acting when Congress is silent (Prez. can only rely upon his own independent powers) 
· Has only Article II authority 
· “Zone of twilight” where concurrent authority may exist between Prez. and Congress
· (3) President acting contrary to Congress (lowest level of authority; can only rely upon his own constitutional powers minus any powers of Congress over the matter) 
· Has Article II - (minus) Article I authority 
· Lowest ebb; courts must “disable” Congress / find that Congress is exceeding its authority 


· National Security / Conflict in the Court
· Competing Federal Powers
· Case: Zivotofsky v. Kerry (2015) 
· Zivotofsky was born in Jerusalem & wanted Israel listed as place of birth
· Competing powers at issue: Article I legislative power to issue passports in conflict w/ Article II executive power to recognize a foreign sovereign 
· Congress: Article I, Section 8 (naturalization); commerce clause; N&P clause = potential sources of Congressional power in the Const.
· President: power to receive ambassadors (includes implicitly the power to recognize that country / sovereign) = source of executive power in the Constitution 
· 2002 statute called for listing “Jerusalem, Israel” on passport
· But, up until this point, previous presidents took the position that no country could claim sovereignty over Jerusalem 
· The executive did NOT recognize Israeli sovereignty 
· We are in Youngstown zone 3 b/c Congress passes statutes that mandated that Israel be listed as place of birth on passport 
· Despite this, President won b/c telling the President what political jurisdiction to put on passports exceeds Congressional authority 
· Case: Medellin v. Texas
· How does Prez. Bush think he can order TX to comply w/ the ICJ’s Avena decision? 
· ICJ decision just said that these criminals needed to be informed of their VCCR rights, not that their convictions had to be reversed 
· Potential sources of constitutional authority for Bush’s order: 
· Derived authority from U.S. treaties 
· Inherent “foreign affairs” authority 
· Holding: Court says Bush can’t force TX to comply w/ the ICJ decision. You can’t convert a non self-executing treaty into an executing treaty 

· Congress hasn’t legislated here, so Prex. can’t do this on his own 
· Falls under Youngstown zone 3; when President “asserts the power to enforce a non self-executing treaty by unilaterally creating domestic law, he acts in conflict w/ the implicit understanding of the ratifying Senate”
· Administrative Law
· Legislative v. Executive Branches
· Only legislative branch can engage in lawmaking, while executive branch can engage only in rulemaking
· Congress enacts statute to authorize executive branch agency to make rules & adjudicate issues 
· Rules then have force as federal law
	ADMINISTRATIVE LAW TAKEAWAYS
· Congress cannot delegate “legislative” authority (non-delegation doctrine) 
· Valid rulemaking requires: 
· Statutory authority providing “intelligible principle” 
· Administrative Procedure Act (APA [statute that governs rulemaking]) compliance 
· Typically requires “notice and comment” 
· Agency should notify the public about these new rules → allows those that are concerned with the new rules to comment 
· Proposed / new rules published daily in Federal Register 
· Final rules incorporated in Code of Federal Regulations
· Not “arbitrary, capricious, or abuse of discretion “ 
· Agency determinations get judicial deference 
· If thorough investigation, well reasoned, persuasive (Skidmore) 
· Permissible construction of unclear statute (Chevron deference) 


· Legislative Veto
· Is the Legislative Veto Constitutional?
· Case: INS v. Chadha
· Chadha’s personal situation = difficult; legally stateless at time of litigation
· Core legislative veto issue: Congress has power over naturalization in the Const., but many statutes leave it to the executive branch’s discretion 
· Congress reserved to itself the ability to override any decision on deportation of an alien
· But, Congress only has legislative power, NOT the power to adjudicate
· Legislation requires bicameralism (aka approval from both houses of Congress) → then goes to the Prez. who can sign it into law or veto it (“presentment”)→ ⅔ of both houses can override the veto & still make it law 
· Holding: Congressional veto provision is unconstitutional; it is not within any express Constitutional exceptions authorizing one house to act alone 
· Dissent: says Majority is striking down more laws enacted by Congress that the Court has cumulatively invalidated in its history in this holding 
· Legislative Veto 
· Arguments for legislative veto: 
· Efficiency 
· History of use 
· How can Congress deal w/ personal situations meriting exceptions?
· Grants of discretion to agencies 
· Private laws
· Citizenship grants
· Tax relief
· Military medals 
· Veteran benefits 
· Line Item Veto

· Is the Line Item Veto Constitutional?
· Line Item Veto Act (1996)
· Gives the President the power to “cancel in whole” three types of provisions that have been signed into law: 
· (1) any dollar amount of discretionary budget authority;
· (2) any item of new direct spending; or 
· (3) any limited tax benefit
· Requires the President to adhere to precise procedures whenever he exercises his cancellation authority.
·  In identifying items for cancellation he must consider the legislative history, the purposes, and other relevant information about the items
· He must determine, with respect to each cancellation, that it will 
· (i) reduce the Federal budget deficit; 
· (ii) not impair any essential Government functions; and 
· (iii) not harm the national interest.
· Case: Clinton v. New York (1998)
· Line Item Veto Act was a way to let Congress have its cake 7 eat it too; sill aligns w/ Republicans overall goal of reducing spending 
· Act = challenged by 6 members of Congress 
· Raines v. Byrd (1997): rejected legislative standing
· Exception only if vote deprived of all meaning 
· Key difference between “veto” & “line item veto” 
· Veto: takes place before the law is enacted 
· Line item veto: rewrites actual law
· Holding: Line Item Veto Act violates Article I, § 7, of the Constitution (the Presentment Clause).
· Presentment Clause, U.S. Const., Art. I, § 7, cl. 2.
· “[E]very Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it.”
· Court decided this on a very narrow basis, but this is almost certainly a separation of powers issue 
	LINE ITEM VETO ACT: TAKEAWAYS
· Clinton v. New York: 
· Establishes that there is no line item / selective veto
· Prez. either signs or vetoes 
· It’s all or nothing


· Appointments 
· Appointments Clause
· Article II, § 2, cl. 2
· “...And he shall nominate, and by, and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public ministers and consuls, judges of the Supreme Court…”
·  = Principal Officers
· “Congress may by Law vest the appointment of such inferior officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of the Department”
·  = Inferior Officers
· Case: Morrison v. Olson (1988)
· Case is about the legality of the special prosecutor statute 
· Nixon involved in the covering-up of the break-in of the DNC 
· During Reagan administration, Assistant AG olson was alleged to have testified untruthfully to a Congressional Committee
· Alexa Morrison nominated by a 3 judge panel → Olson argued that this appointment of Morrison was unconstitutional 
· Issue to be decided: Does a law vesting the judiciary with the power to appoint an inferior executive officer (an independent counsel) and prohibiting the Attorney General from removing the officer without good cause violate separation-of-powers principles? 
· Holding: No. The law vesting the judiciary with the power to appoint an inferior executive officer (an independent counsel) and prohibiting the Attorney General from removing the officer without good cause does not violate separation-of-powers principles.
· Holding turns on the distinction between inferior and principal officers
· Court says removal only for “good cause” restriction is insufficient to transfer an inferior officer to a principal officer
· Criteria used to distinguish between “inferior” and “principal” officers:
· (a) subordination to the AG 
· (b) limited jurisdiction
· (c) limited duration of office 
	APPOINTMENTS TAKEAWAYS
· Remember that: 
· President appoints principal officers and the Senate confirms 
· Inferior officers may follow same procedure, OR
· May be vested in President / Heads of Dept / Courts alone 
· Congress can NOT appoint Executive officials 
· Officers of the U.S. wield “significant authority” 
· Employees lack significant authority / implement policy only 
· Inferior v. Principal Officers[image: image6.png]. Principal Officers
. Inferior Officers
._Employees





· Nature and extent of duties including policymaking
· Who they answer to 
· Tenure of Position


· Executive Privilege 
· Executive Privilege in the Watergate Scandal
· Case: United States v. Nixon (1974)
· Issue to be decided: What should happen when Article II (executive privilege) power and Article III (need for evidence) come into conflict? 
· Courts in general do agree that some level of executive privilege exists, but when it’s at issue with another important interest → more problematic 
· Prez. is entitled to some privilege to protect/secure the U.S. (i.e., in war time) b/c we want to avoid burdening the Prez.; also similar to A-C privilege - want to be able to have candid discussions 
· Here, prosecution wants evidence to be used in a criminal trial 
· Holding: We conclude that when the ground for asserting privilege as to subpoenaed materials sought for use in a criminal trial is based only on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice. 
· The generalized assertion of privilege must yield to the demonstrated, specific need for evidence in a pending criminal trial → DC did not err in authorizing the issuance of the subpoena 
· Legal basis for “executive privilege” 
· Separation of powers + practical need for confidential discussions = presumptive privilege 
· But, here, court concludes that the “integrity” of the judicial system requires disclosure 
· Executive Privilege: Modern Day Context
· Case: Trump v. Vance (2020)
· Case differs from U.S. v. Nixon in that: 
· State court subpoena rather than federal subpoena
· Personal information about Trump weather than official 
· Significance of state cases v. federal cases: 
· No presidential pardon 
· Risk of “vexatious” prosecutions 
· Significance of personal information:
· No claim of impact on advice, but issue would be president’s time/credibility 
· But, this didn’t matter in Clinton, so not going to matter here either
· State subpoena interferes w/ duties: 
· Court has previously rejected “sovereign immunity” → Prez. is not a king and is fully subject to the law 
· But, Prez. does enjoy immunity from suit for official actions 
· Clinton v. Jones rejected similar claim from civil suit 
· Minimal impact from providing information 
· Prosecution begins only after the term of office 
· Stigma of the subpoena: 
· Solicitor General doesn’t agree; SCOTUS asks the SG for his independent views; this undercuts Trump’s argument 
· Every citizen has a duty to cooperate w/ the courts 
· Also, there’s grand jury secrecy; by bringing this case, no one would have known about this subpoena → that’s on Trump for bringing this case & making it public 
· Court also says no to the argument that Trump would become target of harassment; grand jury is prohibited from “fishing expeditions” 
· Issue to be decided: Do Article II and the Supremacy Clause of the Constitution categorically preclude, or require a heightened standard for, the issuance of a state criminal subpoena to a sitting President?
· Holding: No. No citizen, not even the President, is categorically above the common duty to produce evidence when called upon in a criminal proceeding. We reaffirm that principle today and hold that the President is neither absolutely immune from state criminal subpoenas seeking his private papers nor entitled to a heightened standard of need.
· Heightened need showing?
· Not for private papers; no legal basis 
· Public interest calls for access 
	EXECUTIVE PRIVILEGE TAKEAWAYS
· Public (“official”) papers and records of presidential discussion are subject to claim of Executive Privilege
· But, Prez. does not have “sovereign immunity” of monarchs 
· Prez. cannot be sued for “official” acts, but not immune from other civil suits even while in office 
· Prez. may be compelled to comply w/ both state and federal subpoenas
· But, Prez. may only be criminally prosecuted after term ends 
· Prez. can be required to produce evidence if “demonstrated, specific need” is show 
· Private papers are subject to regular rules 


IV. VERTICAL SEPARATION OF POWERS (FEDERAL/STATE)
A. Supremacy Clause
· Introduction to Constitutional Interpretation
· Different Modes of Constitutional Interpretation: 
· (1) Textualism: focuses on the plain meaning of a legal document 
· Usually believe there is an objective meaning of the text
· (2) Originalism: consider the meaning of the Constitution by at least some segment of the populace at the time of the Founding 
· Constitutional meaning = fixed at the time of ratification 
· Amendment process = only way to update
· Meaning established by
· Framers’ intent?
· Original “public meaning”?
· (3) Judicial precedent: most commonly cited source of meaning = Supreme Court’s prior decisions on questions of constitutional law 
· (4) Pragmatism: involve the Court weighing or balancing the probable consequences of one interpretation of the Constitution against other interpretations
· (5) Moral reasoning: argues that certain moral aspects or ideals underlie some terms in the text of the Constitution (e.g., “equal protection”), and that these concepts should inform judges’ interpretations of the Constitution 
· (6) Structuralism: draws inferences from the design of the Constitution
· The relationships among the three branches of governments (separation of powers); 
· The relationships among the state and federal governments (federalism); and 
· The relationship between the government and the people 
· (7) Historical practices: source of the Constitution’s meaning in cases involving questions about the separation of powers, federalism, and individual rights[image: image7.png]Constitutional Interpretation
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· The Supremacy Clause
· Supremacy Clause
· Article VI § 2
· “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any”
· Case: M’Culloch v. Maryland (1819)
· Second Bank of the U.S. → Maryland sought to apply state taxes to out-of-state banks that operated within the state 
· M’Culloch refused to pay these taxes
· Issue to be decided: Can Maryland impose a tax on operations of the Bank of the U.S. within its borders? 
· Holding: The law passed by the legislature of Maryland, imposing a tax on the Bank of the United States, is unconstitutional and void.
· Marshall states that: 
· (1) tax power is concurrent 
· (2) limits are essentially political
· Depends on the constituents taxed 
· (3) “the power to tax involves the power to destroy” 
· (4) federal supremacy could be defeated if states could tax its activities 
· Marshall using a structuralist approach; federal government covers the entire country, where as states are subordinate and should not be able to overpower the federal government 
· The result is a conviction that the states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by congress to carry into execution the powers vested in the general government.
· But this is a tax on the operations of the bank, and is, consequently, a tax on the operation of an instrument employed by the government of the Union to carry its powers into execution →  tax must be unconstitutional.
	LIMITS ON STATE TAXATION TAKEAWAYS 
· M’Culloch v. Maryland
· Held that states could not tax federal government institutions Bank of the U.S.) 
· “The power to tax [is] the power to destroy”
· Applies to legal burden of tax
· Cannot fall on the federal government  
· Does not prohibit non-discriminatory taxes ultimately paid with federal funds 
· Taxes on government employees/retirees
· Taxes on government contractors 


· Preemption 
· Federal Preemption over State Laws
· Case: Am. Ins. v. Garamendi (2003)
· Issue to be decided: does federal policy w/ respect to settlements with Germany trump state law (CA’s Holocaust Victim Insurance Relief Act)?
· Court identifies 2 forms of preemption from prior foreign relations related case (Zschernig) 
· Field preemption: domain belongs to the federal government 
· State action with more than “incidental effect” is barred
· Conflict preemption: federal approach prevails if actual conflict 
· Can’t comply w/ both federal & state rules 
· Holding: Court finds there to be “conflict” between Executive approach and California without Congressional action. State laws with more than an incidental effect in conflict with federal foreign policy must yield to federal law.
· HVIRA's economic compulsion to make public disclosure, of far more information about far more policies than ICHEIC rules require, employs “a different, state system of economic pressure,” and in doing so undercuts the President's diplomatic discretion and the choice he has made exercising it
· Vindicating victims injured by acts and omissions of enemy corporations in wartime is thus within the traditional subject matter of foreign policy in which national, not state, interests are overriding, and which the National Government has addressed.
· Exercise of federal executive authority means that state law must give way where, as here, there is evidence of clear conflict between the policies adopted by the two 
· Case: Arizona v. U.S. (2012)
· Arizona law addressed illegal immigration → state trying to take significant action to curb illegal immigration 
· § 3: makes failure to comply w/ federal alien registration a state crime 
· § 5: makes it a misdemeanor for illegal immigrant to apply for work in AZ
· § 6: permits warrantless arrest of individuals believed to have committed a “removable offense” 
· § 2B: requires police to verify the person’s immigration status w/ the federal authorities 
· Court identifies four forms of “preemption” vs. two in Garamendi (Zschernig) 
·  Express preemption: Congress enacts legislation barring state action
· Field preemption: domain belongs to the federal government 
· State action w/ more than “incidental effect” is barred
· Conflict preemption: federal approach prevails if actual conflict 
· Con’t comply w/ both federal and state rules 
· Obstacle preemption: state action constitutes an obstacle to the achievement of federal aims 
· Holding: § 3 = barred by field preemption; § § 5 & 6 = barred by obstacle preemption. It was improper, however, to enjoin § 2(B) before the state courts had an opportunity to construe it and without some showing that enforcement of the provision in fact conflicts with federal immigration law and its objectives
· § 3
· Even where federal authorities believe prosecution is appropriate, there is an inconsistency between § 3 and federal law with respect to penalties.
· Under federal law, the failure to carry registration papers is a misdemeanor that may be punished by a fine, imprisonment, or a term of probation.
· § 5
· Arizona law would interfere with the careful balance struck by Congress with respect to unauthorized employment of aliens. Although § 5(C) attempts to achieve one of the same goals as federal law—the deterrence of unlawful employment—it involves a conflict in the method of enforcement
·  § 6
· By authorizing state officers to decide whether an alien should be detained for being removable, § 6 violates the principle that the removal process is entrusted to the discretion of the Federal Government
·  § 2B
· Even if the law is read as an instruction to complete a check while the person is in custody, moreover, it is not clear at this stage and on this record that the verification process would result in prolonged detention.
	PREEMPTION TAKEAWAYS 
· Four forms of preemption: 
· Express preemption: Congress enacts legislation barring state action
· Field preemption: domain belongs to the federal government 
· State action w/ more than “incidental effect” is barred
· Conflict preemption: federal approach prevails if actual conflict 
· Con’t comply w/ both federal and state rules 
· Obstacle preemption: state action constitutes an obstacle to the achievement of federal aims
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B. 10th & 11th Amendments 
· 10th Amendment 
· Tenth Amendment: Constitutional Provision 
· “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or the people.”
· [Notional] Tenth Amendment Cases
· Case: New York v. United States (1992)
· Federal low-level radioactive waste statute mandated: 
· (1) states must provide disposal facilities, or
· (2) take title to waste generated in state 
· NY conceded permissibility of regulation of radioactive waste under the commerce clause → challenged this statute on a 10th Amendment federalism basis
· Would be considered an “instrumentality” of interstate commerce b/c not every state has disposal facilities, or 
· B/c it could be considered local activity that substantially affects interstate commerce
· Holding: Court says Congress cannot “commandeer” state legislatures & force states to legislate. (TAKEAWAY)
· State would have to enact laws to take title 
· Congress had other means to encourage states to take title over the radioactive waste such as: 
· The Spending Clause (“Congress shall have power to lay and collect taxes...and provide for the common defense and general welfare of the U.S.), or
· E.g., Congress may attach conditions on states’ receipt of federal funds
· Congress could impose a uniform federal standard nationwide under the Commerce 
· 10th Amendment is not directly relevant → doesn’t add anything to the court’s analysis
· Limit is not derived from the text of the 10th Amendment itself; it restrains the power of Congress, but the text itself is essentially a “tautology”
· Justice O’Connor utilizes structuralism as her mode of constitutional interpretation by focusing on dynamic between state and federal gov’ts
· Hint of textualism when she focuses on the N&P clause, but says the “proper” aspect of the N&P clause isn’t satisfied 
· Case: Printz v. United States (1997)
· Bradley Act required gun buyer background check
· In the wake of the attempted assassination of Reagan 
· Act established a national database for dealer use 
· Local CLEOs (chief law enforcement officers) had to perform interim checks 
· Local sheriffs challenged the constitutionality of the Act 
· Holding: Narrow majority (5-4) held that Congress can’t commandeer state executive officials. May be necessary, but it’s not proper for the federal government to issue commands; in essence extends the holding of New York v. U.S. to state executive branch officials 
· (1) Counters dissent by stating that federal obligations were imposed only on state judges, who could be forced to apply fed. law 
· (2) Cited the Supremacy Clause 
· Constitution imposes a higher obligation on state judges than it did on state executive branch officials 
· (3) While Brady Act is directed to individuals, the law is directed to them in their official capacities as state officers; it controls their actions, not as private citizens, but as agents of the state 
· (4) Courts must separately ask whether laws are both necessary and proper (as articulated in NY v. U.S.)
· Brady Act may have been a necessary means to regulate the interstate market of firearms, BUT
· Forcing sheriffs to conduct background checks was not a proper exercise of federal power b/c it violates the principle of state sovereignty in the 10th Amendment
· 10th Amendment Framework
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	TENTH AMENDMENT ANALYSIS
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
1. Does the Constitution grant power to Congress?
a. If yes → federal government can exercise
2. Does the Constitution prohibit state from acting? 
a. If no → state government can exercise


· 11th Amendment 
· 11th Amendment: Historical Background 
· Case: Chisholm v. Georgia (1793) 

· Article III diversity jurisdiction included cases “between State and citizens of another state” 
· Chisholm (SC resident) sued Georgia over debt 
· Holding: SCOTUS upheld 4-1. Constitution based on popular sovereignty/
· Result of this holding: very politically unpopular 
· → 11th Amendment quickly adopted in response to this decision 
· 11th Amendment: Constitutional Provision
· “The judicial power of the U.S. shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State. 
· 11th Amendment: State Sovereign Immunity 
· Case: Hans v. Louisiana 
· State of Louisiana failed to pay interest on certain bonds
· Hans, a citizen of Louisiana, claimed that the state violated the contracts clause, which forbids a state from impairing the obligation of a contract → gives rise to a federal question
· Holding: SCOTUS unanimously rejected Hans’ claim. The 11th Amendment should NOT be read literally.  Actually recognized state sovereign immunity. Cannot sue a state without its consent (TAKEAWAY)
· Text of the 11th Amendment does not prohibit a citizen from suing his own state, it only applies to suing another state 
· But, this reading would lead to anomalous result because states could be sued by their own citizens, but not by foreign citizens 
· Case: Seminole Tribe v. Florida
· Congress allowed tribes to sue states in federal court for violations of Indian Gaming Regulatory Act 
· Congress attempted to abrogate Florida’s sovereign immunity, but it couldn’t
· Holding: Congress’s action violates sovereign immunity. 
· Majority endorsed Hans’ view of the 11th Amendment 
· Relied on Hans for two propositions: 
· (1) each state is a sovereign entity in our federal system 
· (2) it is inherent in the nature of sovereignty not to amenable to a suit of an individual without its consent 
· → Concluded that the Indian Gaming Regulatory Act was unconstitutional 
· Commerce power of Congress did not justify an override 
· States generally immune from suit by private parties in federal court absent their consent (TAKEAWAY) 
· Case: Alden v. Maine (1999)
· Federal statute allowed states to be sued in own courts for specified labor law violations 
· The officers alleged the State had violated the overtime provisions of the Fair Labor Standards Act of 1938 (FLSA)
· This Court decided Seminole Tribe of Fla. v. Florida which made it clear that Congress lacks power under Article I to abrogate the States’ sovereign immunity from suits commenced or prosecuted in the federal court
· Court expands Seminole Tribe
· Extends 11th Amendment state sovereign immunity to state courts
· DWG: form of “anti-commandeering?”
· Holding: Congressional authority to abrogate state sovereign immunity is limited to the 14th Amendment (TAKEAWAY)
	ALDEN V. MAINE TAKEAWAYS
· Remedies for state violation of federal law: 
· Sovereign is always free to consent 
· Sue municipalities / state sub-units 
· Sovereign immunity bars suits against states, but not against lesser entities 
· Sue officers in personal capacity 
· Federal suit


C.  Dormant Commerce Clause
· Dormant Commerce Clause
· Origin of Dormant Commerce Clause
· Case: Wilson v. Black-Bird Creek Marsh Co. (1829)
· Origin of dormant commerce clause (where Congress hasn’t specifically enacted legislation)
· “We do not think that the state act empowering the Black Bird Creek Marsh Co. to place a dam across the creek...be considered as repugnant to the power to regulate commerce in its dormant state, or being in conflict w/ any law passed on the subject” -Chief Justice John Marshall
· Commerce Clause Power
· Article I, § 8: Congress shall have the power…
· [cl. 3] to regulate commerce with foreign Nations, and among the several States, and with the Indian Tribes; 
· Significance of placement in § 8: it’s in the article that enumerates the powers of Congress (as opposed to limitations of Congress)
· Also, think about it as a power/authority of Congress, as opposed to a limitation on the states
· Dormant Commerce Clause
· Goal/Purpose
· Important to establishing a uniform national marketplace
· States are constrained & federal authority is more prominent 
· DCC poses limits/restrictions on state interference w/ interstate commerce
· Case: Buck v. Kuykendall (1925)
· Buck sought approval for auto stage (bus service) from Seattle, WA to Portland, OR
· Oregon said no problem → granted Buck a license; WA, on the other hand, said no b/c there are already enough buses to meet the need 
· Effectively, WA’s denial = anti-competitive limit that protected existing services 
· Holding: Court struck down WA law
	BUCK V. KUYKENDALL TAKEAWAYS
· Commerce clause bars state “regulation of interstate commerce” → core of dormant commerce clause
· Highway safety regulation permissible if “indirect burden” on commerce is not “unreasonable” 
· Can regulate highway safety, ut can’t directly regulate who can drive on the highway 
· Economic protectionism is prohibited
· Here, WA sought to protect the bus companies → not allowed


· Hypos: State Regulation of Interstate Commerce.
· (1) Buck’s Bus Co. wants to operate service between Seattle, WA and Portland, OR. Can WA deny Buck’s a business license on the grounds that there is already sufficient public transportation available between the cities? 
· NO. Direct regulation of commerce
· (2) Buck’s begins its Portland to Seattle service. Can WA bar Buck’s from carrying passengers on the intrastate segment from Olympia to Seattle?
· YES. This is purely intrastate commerce since it is only within WA.
· State, fundamentally, has a much stronger basis to regulate b/c it’s intrastate. 
· Counterargument: This might have a significant impact on interstate commerce by affecting the profitability of the bus service? 
· (3) Can Congress regulate Olympia to Seattle segment (or limit state ability to do so?)
· YES, at minimum substantial impact on interstate commerce.
· Strongest argument: substantially affects interstate commerce b/c of the impact on profitability → if Congress did legislate, then Supremacy Clause would come into play & states would be hard-pressed to legislate in this area as well 
· (4) Can WA limit buses on the intrastate segment from Olympia to Seattle to a maximum length of 40 ft? 
· Maybe. Would require very compelling safety justification (under its state police powers) 
· Also consider: 
· Whether the regulation is based on economic protectionism b/c existing services all put out buses < 40 ft 
· Whether Congress has weighed in; may cut against the states if they have legislated b/c then Supremacy Clause comes into play. 
· Case: Southern Pacific Co. v. State of Arizona  (1945)
· AZ law limited train length in state in an attempt to enhance safety (aka, under their “police powers”)
· Practical impact of law: railroad companies would have to disassemble / cut off additional freight trains whenever a train entered into Arizona → significant cost/expense b/c bordering states didn’t have any limitations on freight trains/cars
· Real documented danger of trains = at crossings → the more trains crossing, the higher the likelihood of injuries and accidents → AZ’s law is not really contributing to safety 
· AZ law is harming more than it’s helping → their main justification is thus thwarted 
· Impact on interstate commerce: 
· Cost/time to alter train lengths 
· Effect felt from LA to El Paso 
· Required 30% more trains in Arizona → higher likelihood of crossing accidents 
· Balance of federal v. state equities here?
· Serious burden on interstate commerce 
· Safety impact negligible/non-existent 
· Holding: Only Congress can establish commerce regulation/policy. State safety regulations must be “plainly essential.” (TAKEAWAY)
· Case: Hunt v. WA State Apple Ad. Comm’n (1977)
· WA has higher grade on its apples, and spent lots of time and $ on establishing grades that are higher than the national requirement. North Carolina rule eliminated specific state grades & required all applies that arrived in NC to display either the applicable USDA grade or no grade at all 
· NC trying to protect their in state growers from the superior WA apples & their competition
· Placed a huge burden on WA to change all of their labeling / packaging → large expense & very time consuming 
· Also impacts WA’s ability to do interstate commerce 
· NC justifies this regulation on the basis of protecting their consumers from confusion & deception based on different state grades → protecting health & safety ( police powers justification)
· BUT, this is counterintuitive since WA’s apple were BEYOND the national grade & were superior 
· Here, NC is regulating instrumentalities of commerce
· WA says this is economic protectionism, which isn’t allowed 
· Also, it was NC apple producers that lobbied for this regulation →  this is economic protectionism when the state said they’re doing it to protect consumers 
· Court gives 2 alternatives to NC’s law:
· (1) incorporate both state & federal grades so consumers know both, or
· (2) could restrict state grades that are inferior to federal grade apples
	HUNT V. WA TAKEAWAYS: ASSOCIATION STANDING & ECONOMIC PROTECTIONISM
· Holding: Court establishes: 
· State has burden of showing laws discriminating against interstate commerce: 
· Provide legitimate local benefit 
· No less discriminatory means available 
· Standing issue: Could WA Commission bring suit? 
· Court establishes association standing → all requirements are met in this case. 
· “Association” can bring suit if: 
· (1) Members would have standing in own right
· (2) Issue is germane to organization’s purpose
· (3) Claim/relief does not require individual members
· If WA growers were looking for damages → then you’d need individual members; here, they are seeking a declaratory judgment/injunction → doesn’t require individual members (so this element is satisfied) 
· Indica of Membership: 
· Vote for officers
· Eligible to serve in body 
· Finance activities 


	DORMANT COMMERCE CLAUSE “RULES” TAKEAWAYS 
States may not [be]: 
1. Regulate out-of-state activity/transactions
2. Unduly burden interstate commerce
3. Directly regulate interstate commerce
4. Engage in economic protectionism 
a. Discrimination against non-residents/commerce not justified by legitimate police powers concerts
States may
5. Exercise traditional police powers if no undue burden on commerce or non-residents
6. Act as “private” market participant
7. Tax


· Exception to DCC: Market Participation 
· Market Participation Exception
· Case: Hughes v. Alexandria Scrap (1976) 
· Maryland purchased junk cars for scrapping
· Paid “bounty” for those with Maryland plates 
· Required out of state processors to show title 
· Holding: Court upheld discrimination b/c state was participating in market, not regulating. (TAKEAWAY) 
· States, if acting as market participants, get lots of leeway
· Case: Reeves v. Stake (1980)
· S.D. built cement plant due to shortages in state
· Sold surplus to out of state buyers; win-win
· Restricted sales to in-state during 1978 shortage
· Holding: Court again upheld action by market participant; S.D. is a seller in the market → can utilize the market participation exception 
· Case: White v. Massachusetts Council of Const. (1983)
· Boston mayor ordered 50% of workers on city construction projects be city residents 
· Mass S. Ct., acting in good faith, held it to be commerce clause violation against the interests of the state 
· Holding: Court again upheld action by market participation doctrine; workers were effectively “working for the city.” → overturned MA court
· Case: South-Central Timber Development v. Wunnicke (1983) 
· State of Alaska selling timber from state land 
· Contract required certain in-state processing before export; successful bidder must partially process the timber prior to shipping it outside of the state
· Predicted outcome if DCC governed? 
· Prob wouldn’t be allowed; state is engaging in a form of economic protectionism; trying to generate revenue & jobs for Alaskans
· Predicted outcome if market participant exception governed? 
· Alaska is participating in the market by selling timber (prior caselaw is very broad; it seemed like state would be able to get away with it) 
· Court says no. Alaska can’t get away w/ it and the exception does not apply b/c: 
· (1) fed. gov’t owns a lot of timber 
· If Congress authorizes something by statute → DCC is n/a; it only comes into play when there’s an absence of legislation 
· This argument is not really relevant; state’s attempt to invoke federal law doesn’t work b/c fed. gov’t is operating under its commerce clause powers 
· (2) foreign v. domestic commerce 
· lumber/timber in Alaska = being shipped to foreign nations (which is governed by the fed. gov’t.) → Alaska is also interfering w/ foreign commerce, not just interference w/ interstate commerce 
· Court looks @ this more closely 
· (3) downstream regulation
· Alaska is using its leverage in the market to exert a regulatory effect in processing market 
	SOUTH CENTRAL TIMBER TAKEAWAY): 
Holdings:
· Post sale-use restrictions = inconsistent w/ market participation 
· Can only burden commerce in market that the state is actually participating in 
· Reconfirms that state protectionist regulations are barred
· Foreign commerce restrictions get more scrutiny 


· Case: United Bldg. & Constr. Trades Council (1984) 
· Camden, NJ = in decline → ordinance required 40% of employees on city construction projects be city residents  
· Required 1 year residency 
· Rule extended to subcontractors 
· Rule was approved by state treasurer, but was modified during litigation 
· Eliminated residency duration requirement 
· Changed from firm mandate to a “goal” 
· Outcome under DCC? 
· Trade Council challenges as a violation of P&I clause b/c DCC would not lead to a winning hand
· P&I Clause: “Citizens of each state shall be entitled to all privileges & immunities of citizens in the several state
	UNITED BLDG & TRADES COUNCIL V. MAYOR TAKEAWAYS
· Holdings: 
· Market participation doctrine lets states avoid CC constraints, NOT P&I
· P&I does not extend to state’s own residents
· Action by municipalities are considered State actions
· P&I allows for discrimination IF state has “substantial reason” for disparate treatment
· Those being discriminated against must be “source of evil” government is addressing


	ARTICLE IV PRIVILEGES & IMMUNITIES CLAUSE TAKEAWAYS
Protects limited set of “fundamental” rights
· Right to travel/pass through state
· Right to reside in state
· Right to do business/work in state
· Right to buy/hold/sell property 
· Equal treatment in taxation
· Right to seek medical treatment in state
Art. IV P&I Analysis:
1. Is a “fundamental” right/privilege at issue?
2. Is the discrimination covered by the Clause?
a. I.e., directed at non-residents
3. Does the state have a “substantial reason” justifying the discrimination?
a. I.e., are non-residents “source of evil”
PROP


· Taxation of Commerce
· Hypo: Can Montana tax a Minnesota truck? 
· States want to tax trucks to fund highway maintenance b/c these large trucks contribute to significant wear-and-tear and damage to highways
	REQUIREMENTS FOR TAXING COMMERCE TAKEAWAYS
1. Activity has substantial nexus to taxing state
2. Tax is fairly apportioned
3. Tax is non-discriminatory to interstate/foreign commerce 
4. Fairly related to services provided by the state 


· Hypo: How can Texas achieve its objective?
· TX is concerned about economic impact of energy prices on state growth of employment. TX wants to bar out of state shipment of oil produced in TX.
· Couldn’t do so as a regulator → this appears to regulate “downstream” commerce
· Dormant Commerce Clause Wrap-up: Flowchart[image: image10.png]
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VI. CIVIL WAR AMENDMENTS
A. Background
· Slavery in the United States
· Key History Timeline
· 1607: English settlement @ Jamestown, Virginia
· 1619: Dutch ship brings 20 African slaves to Virginia
· 1776: Declaration of Independence 
· 1789: Constitution gets ratified 
· 8 slave states & 5 free states at the time of ratification
· 1861: Civil War begins → contrary to some sources, Civil War was all over slavery (and not over states’ rights as Southern States initially asserted) 
· South: preserve slavery
· Constitution seen as union of sovereign states
· “States rights” 
· North: preserve the Union
· Constitution based on popular sovereignty 
· Unlawful “rebellion”
· Slavery in the Constitution 
· Constitutional provisions included: 
· Art. I, § 2, cl. 3: 
· Seats in HoR based on: 
· # of free persons (including indentured) + ⅗ of “all other persons”
· Art. I, § 9, cl. 1: 
· Importation of “such persons as any of the States...think proper to admit” can’t be banned until 1808
· Art. IV, § 2, cl. 3: 
· “Persons held to service” fleeing to another state must be returned at request of Party due their service 
· Case: Dred Scott v. Sandford (1857)
· Issue to be decided: Was Scott a citizen of the U.S. (aka, did he have standing to sue?) Was Scott a free man after travelling w/ his owner to a free territory?
· Holding: Chief Justice Taney held: 
· (1) persons of African descent could not be citizens
· (2) no authority to sue in U.S. courts under diversity jrdx. 
· (3) Missouri Compromise was unconstitutional; this tremendously expands the holding of this decision 
· Emancipation Proclamation
· Declared all slaves in rebel territory “forever free” 
· Did not apply in border states/Union held area 
· Lincoln found the legal authority to make this proclamation under his authority as “commander-in-chief” 
B. 13th Amendment 
· 13th Amendment: Abolition of Slavery
· Text of the 13th Amendment
· Section 1
· “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction”
· Serves as a categorical bar on slavery; bans both private & public conduct -- not limited to government action like the rest of the Constitution
· Section 2
· “Congress shall have power to enforce this article by appropriate legislation” 
· Subsequent Developments: 1865-66
· Post 13th Amendment ratification: 
· KKK founded (began terrorism in 1867) 
· Slave codes → “Black Codes” pervaded the South 
· “Peonage” system 
· Civil Rights Act of 1866 
· Passed under the Commerce Clause 
· First meaningful veto override 
· Freedmen’s Bureau Acts
· Issue: constitutional authority under 13th Amendment = questionable 
· Solution: 14th Amendment 
· Application of 13th Amendment
	POST 1865- APPLICABILITY OF 13TH AMENDMENT TAKEAWAYS
· 13th Amendment applies to both private and government conduct 
· Includes “badges and incidents” of slavery 
· Case: Jones v. Alfred H. Mayer (1968)
· Court held Congress could bar private racial housing discrimination
· Justified legislation against sex trafficing 


C. 14th Amendment
· 14th Amendment Generally
· Text of the 14th Amendment
· Section 1
· “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
· Citizenship Clause
· Privileges or Immunities Clause
· Note: Separate P&I Clause in Art. IV of the Constitution which protects limited set of “fundamental rights”
· Didn’t include the Bill of Rights b/c it was applicable fed. law, but not applicable to states
· Due Process Clause
· Equal Protection Clause
· Section 2
· Changes the apportionment given to African Americans - no longer ⅗ 
· Actually ends up benefitting the South more b/c of the huge population and presence of Black people
· Section 3
· No real modern application
· Section 4
· Debts incurred; no real modern application
· Section 5
· “The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.”
· 14th Amendment: Privileges or Immunities Clause
· Purpose of the Privileges or Immunities Clause
· Purpose
· Intended to protect “fundamental rights” + Bill of RIghts (in contrast w/ Art. IV P&I clause which protected fundamental rights, but was not directly applicable to the states 
· Case: Slaughterhouse Cases (1873) 
· New Orleans public health = significantly impacted by animal slaughter upstream of water supply 
· Unregulated practice of slaughtering had very serious health consequences for residents 
· But slaughtering took place outside city limits → couldn’t use police powers
· Louisiana legislation provided for consolidated sites 
· Run by state chartered corporation 
· Any butcher could use for set fees
· Group of butchers challenges this as a violation of the PorI Clause 
	SLAUGHTERHOUSE CASES TAKEAWAYS
· Holdings: 
· 14th Amendment intended to protect rights of blacks
· Overturned Dred Scott
· Creates national citizenship of state 
· Not intended to subordinate states to fed. Gov’t.
· Privileges or Immunities of US citizens including: 
· Right to peaceably assemble/petition for redress
· Free access to seaports, sub-treasuries, land offices, and courts
· Demand care of federal government on high seas/abroad
· Use of navigable water 
· Writ of habeas corpus 
· Does NOT extend to butcher’s claim at issue 
· Effect: broad holding narrow the use & renders 14th Amendment PorI clause ineffective 


· Case: Bradwell v. Illinois (1873) 
· Distinguished legal journalist qualified to practice law 
· Illinois S. Ct. refused to admit woman to bar
· Justified by legal restrictions on married women 
· Holding: SCOTUS upheld Illinois’s refusal. 
· Post-Case Subsequent Developments: 
· 1872: Illinois statute opened professions to women 
· 1879: Law opened federal bar
· → highlights the potential for legislative remedies for judicial errors
· Case: Cruikshank (1875) 
· Horrific massacre took place in the South where Black people were lynched
· Overturned convictions for violating rights of Black massacre victims 
· Holding: Court held 14th Amendment PorI clause did not extend Bill of Rights to the states (TAKEAWAY)
· Left the protection of Blacks against violence to states & facilitated KKK reign of terror 
	14TH AMENDMENT PRIVILEGES OR IMMUNITIES CLAUSE TAKEAWAYS
· Modern 14th Amendment Privileges & Immunities Clause
· Largely written out of Constitution by 1870s cases 
· Led court to create the “incorporation doctrine” 
· Result: SCOTUS has to go through very convoluted reasoning to get the Bill of Rights to apply to the state
· Two Modern PorI reliances: 
· (1) CA 1 year welfare residency requirement overturned in Saenz v. Roe (1999)
· Interfered w/ fundamental right to travel 
· Distinguished from “portable benefits” like tuition 
· (2) J. Thomas concurrence in McDonald v. Chicago
· Takes a more progressive approach on the PorI clause; wants to overturn 1870s cases that limit its applicability 


· 14th Amendment: State Action
· Inquiry: What Constitutes State Action for Purposes of the 14th Amendment?
· Case: Marsh v. Alabama (1946)
· Issue to be decided: Can state punish Jehovah’s witness for distributing literature in company owned town? 
·  Could the state prosecute her in a regular town?  NO; public sidewalks; exercising her right of free speech 
· Could they do so in a privately owned shopping center? 
· Generally open to the public, you might have flexibility to do so as well → private rights are circumscribed by statutory and constitutional rights of the individuals that frequent the mall 
· Holding: Literature could be distributed here. 
· “Public function” doctrine: Private entity behaving in a way that’s open to the public & is indistinguishable from a public sidewalk 
· So, 1st Amendment rights, here, trump the private owner’s property rights
	PUBLIC FUNCTION DOCTRINE TAKEAWAYS
Under this doctrine, a private entity performing traditional state functions is considered state action for purposes of the 14th Amendment. 


· Case: Pruneyard v. Robbins (1980)
· Private shopping center in CA barred solicitation / political activity → students challenged the constitutionality
· Holding: No violation of the US Const., but this was protected by the CA Const. Which was more emphatic on protecting an individual’s right of free speech → CA granted greater rights 
· State constitutions can grant access rights that those provided by the U.S. Const. (TAKEAWAY)
· Case: Shelley v. Kraemer (1948)
· Restrictive covenants became common in the early 20th century; FHA highly encouraged 
· Issue to be decided: Can private parties agree between themselves to engage in discrimination? 
· 14th Amendment only applies to state action; you’re free to do so in purely private agreements 
· But here, private parties sought judicial enforcement of these restrictive covenants → implicates the 14th Amendment 
· Providing full coercive power of the government to enforce private discrimination 
· Holding (TAKEAWAY): State court enforcement of racial discrimination constitutes state action for purposes of the 14th Amendment. 
· Subsequent legacy of Shelly: 
· Mason v. Adams County Recorder
· Effort to remove these covenants from the record → court refused to do so b/c Mason didn’t have standing; no individualized harm since Mason was generically trying to sue across the state
· Case: NCAA v. Tarkanian (1988)
· UNLV basketball coach Tarkanian found in violation of multiple NCAA rules
· NCAA required UNLV to suspend Tarkanian or risk increased sanctions
· University contesting findings but did suspend him
· State court enjoined action / awarded legal fees
· Tarkanian sued under 42 U.S.C. § 1983 (deprivation of rights under color of state law) 
· Issue to be decided: Did NCAA engage in state action when it conducted its investigation and recommended that Tarkanian be disciplined? 
· (1) Is UNLV a state actor? Yes! Public/state university
· (2) Is NCAA a state actor? No! Private organization
· (3) Does UNLV-NCAA relationship make NCAA a state actor? TBD
· Arguments For: 
· NCAA can’t reach coach without school/state help
· Arguments Against:
· NCAA acts in the same way with each school
· Holding: NCAA is NOT state actor (not a categorical rule, however).
· Tarkanian still free to sue the university
	STATE ACTION: CATEGORICAL APPROACH TAKEAWAYS
State action found when: 
· Private performance of a public function (Marsh) 
· Judicial enforcement of private agreements violating individual rights (Shelly) 
· Joint state/private action (Tarkanian)
· “Concerted” or “symbiotic” action resulting in deprivation of rights
· State endorsement of private conduct
State action NOT found when: 
· Issuing liquor license to discriminatory private club 
· Service cut-off by privately owned utility company
· Operation of private schools (even if state funding received) 


	STATE ACTION: TWO-PART APPROACH TAKEAWAYS
Lugar v. Edmonson Oil (1982): 
1. Is deprivation caused by exercising rights or privilege created by state or rule of conduct imposed by it? 
and
2. Is party charged with deprivation fairly said to be state actor? 
a. State official 
b. Private party aided by state official 
c. Conduct otherwise charageable to state 


· 14th Amendment: Due Process Clause
· 14th Amendment Due Process:  Components
· Three Components
· (1) Incorporation (extra-textual)
· (2) Procedural Due Process
· (3) Substantive Due Process (extra-textual) 
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· Procedural Due Process
· Case: Goldberg v. Kelly (1970)
· Challenge to NY termination of welfare benefits 
· Cutoff based on administrative determination 
· Beneficiary could get hearing only months later 
· Court finds this problematic b/c: 
· Depriving them of their basic means of living; this is a huge deprivation; states are so high so as to require due process 
· What does procedural “due process” require? 
· (1) hear the evidence against them and be able to question the other side & present their own evidence
· (2) if they have the wherewithal, right to an attorney/counsel
· Does not actually require a judicial or quasi-judicial trial, just requiring a pre-evidentiary hearing 
· Court assuming that these beneficiaries can’t effectively read & write → must give them opportunity to be heard in person  
· Case: Mathews v. Eldridge (1976) 
· Challenge to termination of SSDI benefits
· Cutoff based on administrative determination 
· Beneficiary could get hearing only months later 
· Here, court does NOT find this problematic b/c: 
· These beneficiaries aren’t as dependent on this check as a means of living as welfare beneficiaries in Goldberg were 
· Disability benefits aren’t their only form of income 
· Is this accurate? Many of these ppl are in the same boat as welfare beneficiaries 
· Also, decisions made based on medical evidence and facts → risk of erroneous deprivation is much lower than in welfare case 
· There, people could snitch on welfare beneficiaries so the system in place was not as reliable 
· Court establishes 3 part balancing test (calculus) to help determine what process is due
	PROCEDURAL DUE PROCESS TAKEAWAYS 
· Rules are situational when property interests are involved 
· Scope depends on interests at stake (compare Goldberg against Mathews)
· Core components of procedural due process: 
· (1) notice
· (2) opportunity to be heard
· (3) neutral decisionmaker
· Mathews Balancing Factors: 
· (a) private interest affected
· (b) risk of erroneous deprivation / probable value of additional safeguards
· (c) gov’t interest/fiscal and administrative burden of add’l procedure
· Deprivation of life & liberty generally  governed by crim. pro.


· Substantive Due Process: Early Development 
· “Liberty” in the Progressive Era
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· In terms of the SCOTUS, “Progressive Era” is a total misnomer; SCOTUS did everything in its power to impede progressivism
· Instead, it is useful to call this era of the SCOTUS the “Lochner Era”
· Line of Cases involving “Economic Liberty”: 
· Allgeyer v. Louisiana (1897)
· Holding: Court found unenumerated “liberty to contract” after LA law limited state residents to dealing w/ insurance companies with office in state (was challenged as due process violation) 
· Lochner v. New York (1905)
· (See Below)
· Muller v. Oregon (1908)
· Holding: OR Law limiting women to a 10-hour work day that  was challenged as a “right to contract” was upheld despite Lochner holding
· Justified by sex differences; societal interest in maternal health
· Buchanan v. Worley (1917)
· Louisville, KY law mandated residential segregation & barred the sale of real property from members of opposite races
· Holding: Court heald statute violated owner’s right to contract (not b/c of equal protection), but rather, b/c of economic liberties 
· Adkins v. Children’s Hospital (1923)
· Holding: 5-3 court struck down D.C. female minimum wage; based on 5th Amendment due process (instead of 14th Amendment) since D.C. is not considered a state & is subject to federal law 
· Different outcome from Muller b/c of different court composition
· Sutherland (who wrote 19th Amendment) also wrote the decision 
· Sought to have women be treated equally as men 
· Case: Lochner v. New York (1905)
· NY Bakeshop Act of 1897 regulated small bakeries; regulated sanitary conditions (which was acceptable under state’s police power → can regulate health, safety, and morality) 
· Act mandated 60 hour maximum workweek (probably acceptable too; affects welfare, not as clear-cut)
· Holding: Narrow Majority (5-4) found that this Act violated the 14th Amendment Due Process Clause
· Only struck down the maximum hours provision (not the sanitary regulation) 
· “Liberty to contract” outweighed state’s police powers; if you wanted to work 60+ hour work weeks, then that’s your prerogative
· Dissent: said Majority is substituting its economic views w/ that of state legislature (this view ends up gaining ground in future cases)
· Line of Cases Involving Personal Liberties 
· Meyer v. Nebraska (1923) 
· Holding: 7-2 Court overturned Nebraska law barring foreign language education except for Latin, Greek, and Hebrew b/c these were “‘ancient” languages → interferes w/ liberty 
· At this point, Bill of rights only really applied to Congress, not to the states, so the Court refrained from relying on the 1st Amendment 
· “Liberty includes the right...to contract, to engage in common occupations, to acquire useful knowledge, to marry, establish a home and bring up children…”
· Pierce v. Society of Sisters (1925)
· 1922 OR law banned private schools; impetus was to eliminate parochial/Catholic schools → challenged by Catholic schools 
· Holding: Unanimous court struck down as being a liberty violation
· Unenumerated parental right to control child’s education
· Buck v. Bell (still yet to be overturned) (1927) 
· Holding: 8-1 Majority upheld Virginia eugenics sterilization law
· Court rejected 14th Amendment due process challenge
· b/c “government has greater power to prison an imbecile in the colony for life, then the government must have the lesser power to sterilize the imbecile who can be discharged from the colony w/ safety” 
· Called the “greater power/lesser power” argument
· Gitlow v. New York (1925) 
· Holding: 7-2 Court upheld conviction of Socialist party member for publishing “left wing manifesto”
· said to advocate for overthrowing the government 
· Held that 1st Amendment is incorporated by the 14th Amendment (TAKEAWAY), but that this speech was outside protection 
· Incorporation Doctrine: slowly begins to extend the Bill of Rights to the states 
· O’Gorman & Young v. Hartford Fire Ins. (1931) 
· Holding: 5-4 decision upheld NJ law requiring “reasonable” policy commissions. 
· Considered a “transitional” case
· Public interest let states regulate rates
· Police power prevails over “right to contract”
· TAKEAWAY: Established a “presumption of constitutionality” 
· Nebbia v. New York (1934) 
· Holding: 5-4 decision upheld NY law fixing price of milk 
· States can regulate businesses affecting “public interest” 
· Laws only require “reasonable relation” to proper purpose
· Cannot be arbitrary nor discriminatory 
· TAKEAWAY: Establishes rebuttable “presumption of constitutionality”
· Today, this is called “Rational Basis Review” 
· West Coast Hotel v. Parrish (1937) 
· “Switch in time” case
· Holding: 5-4 decision upheld WA state minimum wage for women 
· Overruled Adkins
· Held protections of women = a legitimate “state interest” 
· Minimum wage valid means to achieve 
· Final joint dissent by the four horsemen 
· Challenged presumption of constitutionality
· Argued Depression did not change the Constitution 
· Contended women legally/politically equal w/ men
· U.S.  V. Carolene Products (1938) 
· Holding: Court upheld federal statute banning interstate shipment of milk 
· Allowed argument against constitutionality
· “Rebuttable presumption”
· TAKEAWAY: Footnote Four identified exceptions to the presumption of constitutionality -- now this is called “strict scrutiny”
· (1) “when legislation appears on its face to be within a specific prohibition of the Constitution (such as those of the first 10 Amendments) 
· (2) when legislation restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation
· (3) when statutes are directed at particular religious, or national, or racial minorities, where prejudice against discrete and insular minorities may be a special condition…”
· Williamson v. Lee Optical (1955)
· Holding: Court upheld Oklahoma law significantly limiting opticians  
· TAKEAWAY: “The law need not be in every respect logically consistent w/ its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it” 
· Highlights that “rational basis” = a minimal standard; state laws now rarely fail “rational basis review” 
· But, they normally fail “strict scrutiny” 
· Modern Substantive Due Process
· Case: Ferguson v. Skrupa (1963) 
· Kansas statute limiting “debt adjustment” to lawyers challenged as a violation of 14th Amendment Due Process 
· Is this economic protectionism? Court didn’t seem to think so; it’s usually applicable when dealing w/ interstate commerce 
· TAKEAWAY:  Court affirmed Lochner →  Adkins et al. no longer good law 
· It’s up to legislatures, not courts, to make value judgements 
· State legislature is constrained only by the Const. & valid federal law
· States can classify people if not “invidious” 
· It’s okay to limit debt adjustment to lawyers 
· TAKEAWAYS (Harlan Concurrence): “rational relation” to permissible objective = rational basis review 
· Strict scrutiny applied to: 
· Constitutional provision / Bill of Rights
· Political process restriction 
· Minority group targeted
· Rational basis review applied to: 
· Economic/police power regulations
	INVIDIOUS DISCRIMINATION TAKEAWAYS
Invidious discrimination:
· Is “treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is a rational justification for the different treatment, then the discrimination is not invidious…”
· Generally refers to “treating one group of people less well than another on such grounds as their race (racism), gender (sexism), religion (religious discrimination), caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, results of IQ testing, age (ageism) or political views.”


· Case: Griswold v. Connecticut (1965)
· Challenge to Connecticut statute barring provision of contraceptives 
· TAKEAWAY /Holding: Court found an unenumerated “right to privacy” 
· The challenged law operates directly on an intimate relation of husband & wife and their physician’s role in one aspect of that relation 
· Court says this infringes on right to privacy; this law concerns a relationship lying within the zone of privacy created by several constitutional guarantees 
· Douglas: “penumbra” of 1st, 3rd, 4th, 5th, & 9th Amendments
· B/c there is no explicit source → makes it vulnerable to future challenges; different justice found different sources within the Const. And elsewhere that help explain / lend support to an unenumerated right to privacy 
· Case: Roe v. Wade (1973) 
· TX enacted a criminal abortion statute 
· Holding: Majority (7-2) extends Griswold privacy right 
· Source: 14th Amendment substantive due process and/or 9th Amendment 
· Court balances the following interests: 
· Women’s right to privacy 
· State’s interest in protecting women’s health 
· State’s interest in preserving unborn life
· Comes up w/ trimester framework:
· If Roe = overturned, then abortion would be left entirely up to the states [image: image16.png]Conception
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· Case: Planned Parenthood v. Casey (1992) 
· Roe held abortion = “fundamental right” 
· Post-Roe cases gave laws strict scrutiny 
· 5 provisions of 1982 PA statute are challenged
· Holding: 3-2-4 “Joint opinion” → Essential holding of Roe = reaffirmed. Only the spousal notification requirement was overturned, while the court scaled back Roe in numerous respects: 
· (1) right to pre-viability abortion w/out undue state interference
· (2) states can restrict post-viability abotion w/ health exception
· (3) state interest from outset in protecting fetal & maternal health 
	PLANNED PARENTHOOD V. CASEY & SUBSTANTIVE DUE PROCESS TAKEAWAYS
Planned Parenthood v. Casey established that: 
· 14th Amendment substantive due process > Bill of Rights 
· Courts must define via “reasoned judgment” 
· Constitutionally protected “personal decisions”: 
· Marriage 
· Procreation/contraception
· Family relationships 
· Child rearing 
· Education
· Judicial continuity “indispensable” but precedent not “inexorable command” 
· Courts reconsidering cases must consider: 
· (1) Has rule intolerably defined “practical workability”?
· (2) Would reliance create special hardship/inequity if repudiated?
· (3) Have related developments left rule remnant of abandoned doctrine?
· (4) Have factual changes robbed rule of application or justiciation? 


· Case: Lawrence v. Texas (2003)
· Challenge to TX statute criminalizing homosexual conduct
· Bowers v. Hardwick (1986): upheld broader Georgia statute 
· Framing of that case “fundamental right to homosexual sodomy”
· Lawrence framed the issue more broadly: issue of intimate conduct in home 
· Focused on 14th Amendment substantive due process right 
· State’s motivation for the law: “moral disapproval”
· Holding: Law overturned as violation of 14th Amendment.
· Also discussion of equal protection, but b/c it was decided under due process → gives more of an encompassing right for this liberty 
· Equal protection foundation could be worked around 
· Dissent (Scalia): prohibition on sodomy doesn’t infringe a “fundamental right”
· Argued only rights “deeply rooted in this Nation’s history and tradition” can qualify for “heightened scrutiny” 
· Due Process Clause: Levels of Scrutiny
	STRICT SCRUTINY
	RATIONAL BASIS SCRUTINY

	· “Fundamental” Rights
· Incorporated Bill of Rights? 
· 1st & 5th Amendments
· Voting
· Privacy/Intimate Relations
· Family Relations
· Domestic travel/residency
	· “Non-Fundamental” Rights
· Particularly economic regulations 


· 14th Amendment: Equal Protection Clause
· Equal Protection: Race
· Case: Yick Wo v. Hopkins (1886)
· SF ordinance required Board of Supervisors permit for laundry in a wooden building (police powers: want to protect safety against fires) → permit = awarded on a completely discretionary basis 
· Chinese families who petitioned for approval were basically all denied, while similar laundries operated by non-Chinese ramined in business 
· Issue to be decided: Did the denial of permits to Chinese-owner laundries violate the Equal Protection Clause? 
· Permits had no criteria at all; gave the Board unfettered discretion to issue a permit → enabled the discrimination against Chinese-owner landries 
· TAKEAWAY/Holding: Court overturned Yick Wo conviction; 14th Amendment EPC applies to all persons (including non-citizens within the jurisdiction of the U.S.) 
· Law itself = not discriminatory, but, the application of this neutral law was unconstitutional
· 14th Amendment is not limited to the facial language of the law; can still be unconstitutional within its application
	ESTABLISHING DISCRIMINATION TAKEAWAYS
Can establish discrimination through: 
· Facial language: text of the law demonstrates discrimination 
· “Only persons of the white race…”
· “No person descended from slaves…”
· As applied challenge: discriminatory or disparate impact. Petitioner must demonstrate: 
· (1) law disproportionately impacts protected group, and 
· (2) impact is intentional 
· If both established, law will get heightened scrutiny that group is entitled to
Consequences of these challenges:
· Facial challenges normally will result in the law being struck down 
· As applied challenges often result in limits on application w/out actually striking down the law
· Law may be allowed to stand with respect to other groups or circumstances 


· Case: Plessy v. Ferguson (1896) 
· Louisiana required separate train cars for Blacks & Whites
· Commerce clause issue? No; it’s operating intrastate, only within Louisiana
· Plessy = only ⅛ Black; instituted as a “test case” for “cause lawyering”
· Law was challenged as an EPC violation
· Holding: This law did not violate the EPC. “Separate but equal”; as long as the groups are being treated equally, you can make them separate 
· But this is a myth; they are not actually equal 
· Effect of holding: Wide application in the first half of the 20th century; court basically gave the green light to discriminate 
· Case: Brown v. Board of Education (Part I) (1954)
· Black minors sought aid of courts in obtaining admission to public schools of their community on a non-segregated basis after only being allowed to enroll in all Black schools 
· At this time, Plessy was still good law; case originally argued in 1953 → no clear consensus
· J. Frankfurter persuaded court to have the case be reargued 
· TAKEAWAY/Holding: “Separate but equal” is inherently unequal (***in the area of public [not private] education; not overruling Plessy in its entirety) 
· White education was obviously superior → harm to black students from segregation 
· Boiling v. Sharpe: read equal protection into 5th Amendment 
· Area under federal law since this took place in D.C. → court decided to incorporate equal protection into the federal government despite no facial language under the 5th Amendment 
· → gradually extended to other government activities
· Brown I did NOT address remedy → court invites parties to return next year to decide what to do w/ this holding (aka what remedy)
· Case: Brown v. Board of Education (Part II) (1955)
· Ordered desegregation “with all deliberate speed” 
· Massive Southern resistance 
· Decades of judicial intervention/follow-up
· Unpopular busing required in many jurisdictions
· Ultimately had limited impact 
· De facto impact of segregated housing 
· Accelerated “white flight”
· Growth of private schools
· Gerrymandering of school districts 
· Reluctance to mandate cross-district remedies
· Case: Loving v. Virginia (1967) 
· VA law criminalized interracial marirages; Lovings = Virginians who got married in D.C. but resided in Virginia 
· Both were  convicted and sentenced to prison → judge said if you leave & don’t return to VA for 25 years then the sentence can be suspended
· State courts said that this wasn’t a violation of the EPC; anti miscegenation law should be left to the state 
	LOVING V. VIRGINIA & EPC ON RACE TAKEAWAYS
Loving v. Virginia held that: 
· Race based marriage restriction violated 14th Amendment Equal Protection 
· Mere “equal application” is not a good enough argument
· This law was clearly premised on white superiority since it doesn’t bar non-white race from marrying another non-white race, only bars marriages between whites & non-whites 
· Fact of equal application does not immunize the statute from heavy burden of justification which 14th Amendment required of state statutes drawn according to race 
· Marriage is a “fundamental right” under 14th Amendment substantive due process 
· Effect: this logic was also important in helping to establish same-sex marriage b/c of the fundamental right to marry who you wish (not explicitly held**)


· Case: University of CA v. Bakke (1978) 
· UC Davis med school held 16/100 seats for minorities 
· Unsuccessful white applicant claimed this policy violated: 
· 14th Amendment Equal Protection Clause
· Title VI of the 1964 Civil Rights Act 
· Holding: 4-4 split; Powell’s concurrence becomes the controlling opinion. Powell says that affirmative action did NOT violate the 14th Amendment or CRA
· If these distinctions on the basis of race are justified, they can be upheld if there’s a valid interest/reason behind this preferential treatment 
· Here: educational benefits that flow from a diverse body = sufficiently valid interest / reason 
· So, affirmative action could be a constitutional means to promote education diversity on campus 
· Case: City of Richmond v. J.A. Croson Co. (1989)
· Overturned municipal preference for minority business 
· Court applied “strict scrutiny” since law used race criteria 
· City failed to demonstrate “compelling interest” 
· Past societal differences are insufficient justification 
· Case: Adarand Constructors v. Pena (1995) 
· Overturned federal incentives for minority subcontractors 
· Applied 14th Amendment standard to 5th Amendment 
	SOME AFFIRMATIVE ACTION TAKEAWAYS
· 5th Amendment Due Process / 14th Amendment Equal Protection Clauses produce same effect for federal/state governments respectively 
· Racial classifications get “strict scrutiny” regardless of whether they are intended to help or to hurt


· Case: Gratz v. Bollinger (2003) 
· Holding: UMich’s undergrad policies of giving 20 points to racial and ethnic minorities = violation of the Equal Protection Clause
· Case: Grutter v. Bollinger (2003) 
· UMich Law School considered all the ways applicants added to diversity; race was one of multiple “plus” factors” 
· TAKEAWAY/Holding: The law school’s policy did not violate the Equal Protection Clause. Court adopted Powell’s education diversity rational from Bakke
· Case: Fisher v. University of Texas (Part I) (2013)
· 5th Circuit deferentially upheld UT’s “race conscious” admissions process 
· Holding: SCOTUS (7-1) held that courts must apply “strict scrutiny” 
· UT must show means narrowly tailored 
· Remanded for reconsideration 
· Case: Fisher v. University of Texas (Part II) (2016) 
· Holding: Court upheld 4-3 UT’s policies after Scalia’s death 
· Said that concrete & precise goals met strict scrutiny 
· Equal Protection: Gender
· Background Cases 
· Case: Frontiero v. Richardson (1973) 
· RBG argued challenged to disparate military spouse benefits where benefits would automatically have been given to a lieutenant’s wife; RBG argued that rule based on sex stereotypes = unfair to women 
· Asked court to apply strict scrutiny to gender → court refused, but did agreed that sex as an immutable characteristic like race
· Holding: Court overturned the law, but only 4 justices would have applied strict scrutiny
· Case: Craig v. Boren (1976) 
· Court overturned Oklahoma law on beer sales that differentiated between males & females 
· Required males to be 21 but females only 18 
· Court applied heightened scrutiny to gender
· Gender is a “quasi-suspect” class instead of suspect (like race), so it’s given intermediate scrutiny 
· Case: United States v. Virginia (1996) 
· Equal Protection challenge to VMI all-male policy 
· Virginia offered cooperative, less physically demanding all-female alternative VWIL at Mary Baldwin 
· Not even near the same caliber & prestige as VMI 
· TAKEAWAYS/Holding: This denial of admission to women to VMI = an equal protection violation 
· Court applied intermediate scrutiny
· Rejected generic “assumptions” about women as basis for denying all women opportunities 
· Scalia Dissent: argued co-education would ruin VMI 
· Miscellaneous Equal Protection Cases
· Case: City of Cleburne v. Cleburne Living Center (1985) 
· NIMBY refusal to approve group home for mentally disabled citizens 
· No real principle objection except that they just didn’t want these people in their city 
· Holding: Court declined to give any heightened scrutiny b/c the disabled are adequately represented in the political process (inaccurate). But, Court still struck down this city action on a rational basis review
· Case: Romer v. Evans (1996) 
· CO Amendment barred laws prohibiting discrimination based on LGBT status 
· State Supreme Court applied “strict scrutiny” and overturned 
· Holding: SCOTUS only applied rational basis review, but still struck down the law as lacking any legitimate state purpose besides making LGBT people feel inferior
· Equal Protection: Tiers of Scrutiny
	Strict Scrutiny
	Intermediate Scrutiny
	Rational Basis Scrutiny 

	A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest.
	A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest.
	A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate state interest.

	Government has the burden
	Government has the burden
	Challenger has the burden

	 “Compelling interest”
	 “important interest”
	“Legitimate interest” 

	Fit: narrowly tailored
	Fit: substantially related
	Fit: reasonably related

	Suspect Classifications
· Race 
· Religion
· Nationality/Alienage**
**States only
	Quasi-Suspect Classifications
· Gender
· Legitimacy
	All Other Classifications


· 15th Amendment 
· Text of the 15th Amendment
· Section 1
· “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.”
· Section 2: Enforcement provision 
1

