I. General information 

a. Creditors eat first in probate

II. Intestacy 

a. Section 6400 
i. Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs as prescribed in this part.
b. Section 6401: when surviving spouse… 
i. If ss property gets distributed: 
1. (a) ss gets 100% decedents 50% share of community property

2. (b) ss gets 100% of D’s Quai-community property (property that would have been community had you been living in community property state) 

3. (c)(1) 100% of D’s separate property if no surviving issue, parent, sibling, or issue of deceased sibling (1st and 2nd parentela line) 

4. (c)(2) 50% of D’s separate property goes to ss if only 1 living child or issue of a deceased child or no issue to parents or issue of parents 

5. (c)(3) 33% of D’s separate property goes to ss if D leaves more than 1 child or more than 1 deceased leaving issue, or combination 
c. Issues surrounding spouses 

i. What does it mean to be a spouse? 

1. Spouse = legally recognized marriage. You are a spouse until you get divorced (separation won’t work)—inheritance rights maintained until divorce.

2. CA does not recognize common law marriage 

3. Domestic partnership have identical inheritance rights as traditional marriage 

a. Must file as domestic partnership with state 
4. Putative spouse = “through no fault of their own”—spouse have good faith and honest belief they were legally married but weren’t through no fault of their own and did not have knowledge then rights will still be recognized as if married 
ii. What happens to accrual of community property during separation? 

1. From separation onward there is no new accumulation of community property 
2. But without formal divorce inheritance rights continue unabated
d. Section 6402: focuses on what’s left after ss takes or if no ss where estate goes
i. Issues take equally 

ii. then parents take equally 

iii. then issue of parents equally 

iv. then grandparents or issue of grandparents take equally 

v. Issue of predeceased spouse – equally (they passed away while married) 

vi. then next of kin – equally 

vii. then to the parents or parents issue of predeceased spouse – equally 

viii. escheat – goes to the state 

e. Section 6402.5: Recapture 
i. doctrine of recapture; asset focused, if disposed of, sold, or gifted doesn’t apply; do not trace proceeds; must have predeceased finger prints all over it! 

ii. (a) Real property - 15 year or less window of death, and ss did not remarry, and ss has no issue then applicable—the portion of the decedents estate attributable to the decedents predeceased spouse passes as follows: 

1. (1) If decedent is survived by issue of predeceased spouse then to them 

2. (2) if there is no surviving issue of the predeceased spouse but decedent is survived by a parent of predeceased spouse then to them equally 

3. (3) if no surviving issue or parent of predeceased spouse then to issue of parent of predeceased spouse 

4. (4) if decedent is not survived by issue, parent, or issue of parent of predeceased spouse then to the next of kin of the decedent per 6402

5. (5) if portion of decedents estate attributable to decedents predeceased spouse would otherwise escheat to the state because no next of kin, the portion of the decedents estate attributable to the predeceased spouse passes to the next of kin of predeceased spouse  

iii. (b) Personal property – 5 years or less window and there is no surviving spouse or issue of the decedent the portion of the estate attributable to the decedents predeceased spouse passes as follws: 

1. (1) If decedent is survived by issue of predeceased spouse then to them 

2. (2) if there is no surviving issue of the predeceased spouse but decedent is survived by a parent of predeceased spouse then to them equally 

3. (3) if no surviving issue or parent of predeceased spouse then to issue of parent of predeceased spouse 

4. (4) if decedent is not survived by issue, parent, or issue of parent of predeceased spouse then to the next of kin of the decedent per 6402

5. (5) if portion of decedents estate attributable to decedents predeceased spouse would otherwise escheat to the state because no next of kin, the portion of the decedents estate attributable to the predeceased spouse passes to the next of kin of predeceased spouse  

iv. (e) personal property means personal property with a written record of title or ownership and the value in aggregate is 10K or more 

v. ** Attributable to: gifted, Under will, Intestacy, Broad measure about how gained the asset—if was JT then recapture also applies because “attributable to”

vi. ** no longer attributable to if property is sold, or gifted to another, then not in decedents hands anymore 

vii. Once funds are co-mingled in a checking account cannot say who money was really attributable to

viii. Life insurance can be subject to recapture

f. what does it mean to survive? 

i. Section 6403: 120 hour rule *only applies to intestacy 
1. * does not apply to non-probate transfers * so traditional millisecond rule would apply to non-intestacy and must prove by clear and convincing evidence  (ie. JT)

2.  For purposes of intestacy: Considered to have predeceased decedent if did not survive at least 120 hours after decedent 

3. If both die within 5 days then treated as simultaneous death and partition kicks in

a. If both spouses die at the same time then partition and divide the community between each spouse, same with JT, then no right of survivorship then partition

ii. Section 223: JT survivorship 
1. If cannot prove by clear and convincing evidence that one JT survived the other then partition—1/2 to each and passes accordingly 

iii. For all other non-intestacy millisecond rule is used 
g. What does “equally” mean? 
i. Per stirpes 

1. Where do we cut? 

a. Always at the children level 

2. How many shares? 

a. 1 for each live child and 1 for each deceased child leaving issue 

3. Dropping shares? 

a. Blood line decent 

ii. Per capita 

1. Where do we cut? 

a. Look for first live taker and divide at that tier 

2. How many shares? 

a. 1 share for each live taker and 1 for each deceased leaving issue 

3. Dropping shares? 

a. Bloodline decent 

iii. Per capita at each generation 

1. Where do we cut? 

a. Look for first live taker and divide at that tier 

2. How many shares? 

a. 1 share for each live taker and 1 for each deceased leaving issue 

3. Dropping shares? 

a. Pooling 

iv. Section 240: Per capita is default in intestacy 
v. Section 245: Per capita is default for all others when not expressed 
h. Who is next of kin? 

i. Parentelic approach 

1. Closest parentela takes 

ii. Degree of relationship approach 

1. Links in a chain 

2. Taker with shortest chain wins 

iii. Hybrid (CA) 

1. Degree of relationship with a parentelic tie breaker 
i. What is issue? 

i. Child = first degree issue 
ii. How to establish a parent child relationship? 

1. Traditional Natural Birth

a. Married parents or unmarried parents; CA inherits regardless of parents marital status per Section 6450 
2. Adoption 

a. Classic
i. Section 6450: Relationship of parent & child exists between an adopted person and the person’s adopted parents 

ii. Section 6451 

1. An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:

a. The natural parent and the adopted person lived together at any time as parent and child, OR the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the persons birth 

b. AND The adoption was by the spouse of either of the natural parents OR after the death of either of the natural parents
2. (b) severs the natural parents& natural parents line from inheriting from and through the child EXCEPT for brothers and sisters of adopted child who are of whole blood (share both parents) 

a. The only members of the old family tree that would able to inherit from the adopted child will be adopted child’s whole blooded siblings  

b. *** natural parent and their line cannot continue to inherit from/through the natural child if the natural child was adopted even if 6451 applies—so severs the natural parents inheritance from and through the child but preserves the benefit for the child.

b. Equitable adoption 
i. Traditional approach is must show K-esk 

1. Agreement (legal authority/consent to the placement by natural parents)

2. Performance by natural parents of the child in giving up custody 

3. Performance by child by living in the home of the adoptive parents 

4. Partial performance by the foster parents in taking the child into the home and treating the child as if their own 

ii. Section 6455 Equitable Adoption 
1. CA still embraces equitable adoption as a doctrine that is traditional K based and clear and convincing std to prove the elements are met 

c. Foster Parent or Step-parent
i. No parent child relationship unless adopted 

ii. Cannot adopt without parental consent 

1. Section 6454: foster or step-parent adoption 

a. For the purpose of determining intestate succession by a person or the person’s issue from or through a foster parent or stepparent, the relationship of parent and child exists between that person and the person’s foster parent or stepparent if both of the following requirements are satisfied:

i. (a) The relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent.

ii. (b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.

iii. ***creates a child and parent relationship to sustain inheritance rights for the child – does not apply to the parents!!! One way street of inheritance rights 

iv. *** once 18 can consent to own adoption, so no longer legal barrier

d. Post-death 

e. Non-step-parent 
f. Adult adoption 

i. Section 21115 (b): Adult adoption 
1. Transfer by anyone other than adopted parent shall not be considered a child of that adopted parent unless 

a. In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household of the natural parent or of that parent's parent, brother, sister, spouse, or surviving spouse.
i. So a hidden child will not inherit through you for purposes of intestacy of another’s estate, can still inherit from you 
2. In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived while a minor (either before or after the adoption) as a regular member of the household of the adopting parent or of that parent's parent, brother, sister, or surviving spouse.

a. ****Open and notorious as a minor in your household either before or after the adoption
iii. Post-humous Children 

1. CA Family Code Section 7611: Post-Humous Children 
a. If you are born within 300 days of natural parents death then presumed child of that father and will acquire inheritance rights, if after 300 days then no presumption in favor and it becomes incumbent on mother to prove 

b. Paternity can also be established if 

i. If father lists name on birth certificate, presumptive and inheritance rights attach 

ii. If father becomes obligated and voluntarily provides support under written agreement then presumptive declaration of parentage and inheritance rights attach 

iii. If the child is received openly into the home of the father and treated as child then traditionally  
2. Section 249.5

a. (a)consent in writing specifying the intent that the materials be used signed & dated, revoked only by written amendment, person is designate an agent AND 

b. (b) person designated to control genetic material must give timely written notice to any interested party AND 

c. (c) within 2 years must be in utero 
j. Doctrine of Advancement 

i. Applies to anyone who stands to take in intestate, only if we have clear and convincing evidence that decedent intended it to be an advancement 

ii. Hotchpot 

1. If you add back in advancements and its short then there is no way to recover the negative amount/ excess that one party received 

iii. Section 6409: Advancement statute 
1. Intestacy doctrine 

a. ** default is that it is not an advancement unless the specifics of the statute apply 

b. Decedent declares in a contemporaneous (should be somewhat close to time transfer occurred) writing that the gift is an advancement against the heirs share of the estate and the value is to be deducted from heirs share (cocktail napkin/ line on check memo enough- very low threshold) 

c. OR heir acknowledges in writing *at any time* that the gift is to be deducted or advancement from value of heirs share  

2. (d) If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient's issue unless the declaration or acknowledgment provides otherwise
k. Minors 
i. Guardianship *** DEFAULT in intestacy 

1. Guardianships are requested and granted by the probate court and become subject to the supervisions of the probate court 

2. Guardianships can either be requested, specifically in a will, or they can be provided for in intestacy upon petition to the court and an individual will be appointed as guardian

3. Fiduciary and subject to court supervision, must provide annual accounting 

4. Ongoing till majority, public proceedings

ii. Conservatorship

1. Court is taking control over the estate of the individuals assets or the person of the individual and generally if person is incompetent 

2. In case where just conservatorship of assets duty to conserve the assets for benefit of conservatee, detailed accounting

iii. Custodianship 

1. More flexible, less accounting requirements 

2. Upon majority the custodianship is terminated 

iv. Intervivos Trust 

1. Trustee holds in benefit of beneficiary 

2. Operates free of court supervisions 

3. Can seek court approval or intervention 

4. Does not require outright distribution at age 18 

l. Unworthy heirs 

i. Slayer 
1. Section 250 slayer

a. A person who feloniously and intentionally (** don’t have to be convicted of a felony/spousal abuse may be ( to felonious) kills the decedent is not entitled to 
b. Intestate ( only slayer is considered predeceased, but property can still be inherited through you to your issue
c. Testate ( slayer is considered predeceased and issue also excluded from inheriting through inapplicability of anti-lapse doctrine 
2. Section 254 

a. (a) A final judgment of conviction of felonious and intentional killing is conclusive for purposes of this part
b. (b) In the absence of a final judgment of conviction of felonious and intentional killing, the court may determine by a preponderance of evidence whether the killing was felonious and intentional for purposes of this part.  The burden of proof is on the party seeking to establish that the killing was felonious and intentional for the purposes of this part.
3. Section 251 slayer with JT 

a. A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent's property and the killer has no rights by survivorship.
4. Section 252 slayer with insurance 
a. A named beneficiary of a bond, life insurance policy, or other contractual arrangement who feloniously and intentionally kills the principal obligee or the person upon whose life the policy is issued is not entitled to any benefit under the bond, policy, or other contractual arrangement, and it becomes payable as though the killer had predeceased the decedent.
ii. Elder abuse 
1. Section 259 should not be able to inherit 

a. A person shall be deemed to have predeceased the decedent if all the following apply… 

i. Elder or dependent adult abuse, neglect, or financial abuse by c&c evidence 

ii. Acted in bad faith 

iii. Reckless, oppressive, fraudulent, or malicious in commission of these acts on decedent 

iv. Decedent found to be substantially unable to manage his or her own financial resources or resist fraud or undue influence (incapable of defending themselves) 

b. If you can show all of these are present, then the person cannot inherit from decedent who was being abused by them 

iii. Absent parent 

1. Section 6452 
a. Conditions preventing a parent from inheriting from or through a child 

i. Parental rights were terminated 
ii. Parent did not acknowledge the child 
iii. The parent left the child during the child's minority without an effort to provide for the child's support or without communication from the parent, for at least seven consecutive years that continued until the end of the child's minority, with the intent to abandon the child.  The failure to provide support or to communicate for the prescribed period is presumptive evidence of an intent to abandon.
iv. A parent who does not inherit from or through the child shall be deemed to have predeceased the child
1. I.e. does not prevent your other ancestors from inheriting through deadbeat parent; child can still inherit from and through the deadbeat parent; overall doesn’t disrupt general order of succession of intestacy, only treats parent as pre-deceased
m. Disclaimer 

i. Don’t have to take a gift 

ii. Can be used for estate planning purposes/tax purposes 

iii. Assets will go to next logical taker under the probate code 

iv. Assets redeployed without any gift, estate. Income taxes 

v. Disclaimer is irrevocable, must be done in writing within 9 months of date of death, 

vi. When trying to pull a fast one over US government disclaimer not accepted 

vii. Dryer case (138) 

1. Lien in place so disclaimed and daughter took instead and created a trust for dad using that $, a way to get around his creditors from taking all the inheritance

2. Disclaimers are usually treated as preemptive rejection of gift but in this case cannot prevent tax lien by federal government, rights attached because federal tax lien is a super creditor 

3. Don’t buy the fiction for US federal tax liens 

4. Reimbursement for medical also super creditor and same as US federal tax lien 

viii. Section 282: Disclaimers effect on determining generation at which division occurs 
1. (b) (1) The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made under Part 6 (commencing with Section 240 ) or other provision of a will, trust, or other instrument.
2. (b)(2) (2)The beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of Section 6409 or subdivision (b) of Section 6410 *** advancement will count against your issue if you disclaim inheritance
n. General Notes 

i. Section 6406 

1. CA no longer distinguishes between half-blood and whole blood 

ii. Disinheritance by negative will 
1. Modern approach is that disinheritance by negative will is permissible 

III. Capacity 

a. Properly executed will comes into probate court with a presumption of validity and contestant must prove otherwise (BOP on challenger to show no capacity) 

b. Only point that matters is time signed the will – lucid intervals issue
c. Section 6100: over 18 and sound mind 
i. Know what you have, know who should get it, and understand willing it, T should be capable of understanding it’s a form of disposition—capable of understanding (relatively low threshold – BOP on contestant; lower capacity needed to make a will than a K) 

d. Section 6100.5:
e. Insane Delusion (look for unnatural disposition) 
i. Must prove suffering from insane delusion (false conception of reality) 
1. More than a mistake- T must adhere to this belief against all evidence and reason to the contrary 

a. Defect renders T capacity as meaningless 

b. Even if tried to fix the mistake T would not change mind  

2. Modern approach – if any factual basis exists to support the T’s position then it cannot be an insane delusion 

ii. Once find there is an insane delusion, must then prove causation; did it cause T to do what he did?
1. Modern approach causation – but for T’s delusion would T had done what he did? 

iii. Courts do not want to touch religious issues/delusions 

f.  Undue Influence (look for unnatural disposition) 
i. CL 4 Factor test 

1. Susceptibility (physical, mental, emotional) 

2. Opportunity (presence) 

3. Motive ($$, revenge) 

4. Causation- caused T to do what they did 

ii. CA Presumptive Undue Influence test 

1. Confidential relationships 

2. Alleged influencer was “active in the procurement or execution of the will” 

a. Helped select the lawyer, reviewed doc, drove T to will apt 

3. Undue influencer unduly benefits as a result of the will 

a. Subjective approach – looks at what would have gotten in intestacy and factors in relationship and could look at prior will 

4. If all 3 elements met then BOP shifts to prove he didn’t unduly influence 
iii. If undue influence is found then court can 

1. Invalidate entire will 

2. To the extent they can excise parts unduly influenced can cut those portions our 
3. Or can use constructive trust 

iv. How to protect against undue influence? 

1. Testamentary explanation:

a. Explain why exclusion/changes have been made

b. Can put it in the will itself, but professor recommends including it in a letter that will be delivered by the lawyer to the person after T’s death 

2. No contest clause (very common) 
a. Contestant of will/beneficiary if they chose to sue and they lose they get nothing 
b. Courts generally accept them but particularly suspicious when draftsmen of the document is asserting the protection of the no contest clause 
c. Section 21310

i. (a) “Contest” means a pleading filed with the court by a beneficiary that would result in a penalty under a no contest clause, if the no contest clause is enforced.

ii. (b) “Direct contest” means a contest that alleges the invalidity of a protected instrument or one or more of its terms, based on one or more of the following grounds:

1. (1) Forgery. (2) Lack of due execution. (3) Lack of capacity. (4) Menace, duress, fraud, or undue influence. (5) Revocation of a will pursuant to Section 6120, revocation of a trust pursuant to Section 15401, or revocation of an instrument other than a will or trust pursuant to the procedure for revocation that is provided by statute or by the instrument. (6) Disqualification of a beneficiary under Section 6112, 21350, or 21380.

iii. (c) “No contest clause” means a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court.

iv. (d) “Pleading” means a petition, complaint, cross-complaint, objection, answer, response, or claim.

v. (e) “Protected instrument” means all of the following instruments:

1. (1) The instrument that contains the no contest clause.

2. (2) An instrument that is in existence on the date that the instrument containing the no contest clause is executed and is expressly identified in the no contest clause, either individually or as part of an identifiable class of instruments, as being governed by the no contest clause.

d. Section 21311 
i. (a) A no contest clause shall only be enforced against the following types of contests

1. (1) A direct contest that is brought without probable cause.

a. Contest on defect of validity without probable cause 
b. If you have pc even if lose then will not enforce no contest clause against you

2. (2) A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.

3. (3) The filing of a creditor’s claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.

ii. (b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery

v. Interested Draftsman 
1. Section 21380 (applies to any transfer arrangements) 
a. (a) A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:

i. (1) The person who drafted the instrument.

ii. (2) A person who transcribed the instrument or caused it to be transcribed and who was in a fiduciary relationship with the transferor when the instrument was transcribed. ** close to execution of will and fiduciary relationship 

iii. (3) A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period. *** suspicious caregiver

iv. (4) A care custodian who commenced a marriage, cohabitation, or domestic partnership with a transferor who is a dependent adult while providing services to that dependent adult, or within 90 days after those services were last provided to the dependent adult, if the donative transfer occurred, or the instrument was executed, less than six months after the marriage, cohabitation, or domestic partnership commenced. *** suspicious 

v. (5) A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3), inclusive.

vi. (6) A cohabitant or employee of any person described in paragraphs (1) to (3), inclusive.

vii. (7) A partner, shareholder, or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.

b. (b) The presumption created by this section is a presumption affecting the burden of proof. The presumption may be rebutted by proving, by clear and convincing evidence, that the donative transfer was not the product of fraud or undue influence. *** rebuttable presumption, by C&C evidence 

c. (c) Notwithstanding subdivision (b), with respect to a donative transfer to the person who drafted the donative instrument, or to a person who is related to, or associated with, the drafter as described in paragraph (5), (6), or (7) of subdivision (a), the presumption created by this section is conclusive. ***irrebuttable if drafter or very close to drafter 
2. Section 21382: 
a. Section 21380 does not apply to any of the following instruments or transfers
i. (a) Except as provided in paragraph (4) of subdivision (a) of Section 21380, a donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor. ** irrebuttable presumption doesn’t apply here 
ii. (b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor 
iii. (e) A donative transfer of property valued at five thousand dollars ($5,000) or less, if the total value of the transferor’s estate equals or exceeds the amount stated in Section 13100. ** relatively small bequest from relatively large estate 
iv. (f) An instrument executed outside of California by a transferor who was not a resident of California when the instrument was executed
3. Section 21384: 
a. (a) A donative transfer is not subject to Section 21380 if the instrument is reviewed by an independent attorney who counsels the transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers to the transferor an original certificate in substantially the following form
b. **Cannot direct them to outside counsel 
g. Duress 

i. Father Divine Case
1. Prevented T from revoking earlier will and creating a new will 
2. Remedy court fashioned a constructive trust to prevent unjust enrichment 

ii. Undue influence with a physical edge 

h. Fraud 
i. Misrepresentation intentionally stated for purpose of effecting what T does in will & must actually effect the will and cause T to do something other than that which they would have done in the absence of the fraud 

ii. Fraud in the execution & fraud in inducement 

iii. Schilling v. Harrera 
1. Cannot reopen probates 
2. Alternative remedy is tortious interreference with expectancy 
a. Existence of an expectancy—show you would have inherited 

b. Show intentional interference with expectancy (fraud, duress, UI) 

c. Causation 

d. Damages – show what you would have gotten otherwise 

e. Punitive damages might be available 

f. Also SOL more advantageous 

g. Cts want to see first that you have exhausted probate first and acted timely in probate court & rare that this avenue is available 

IV. Will Requirements & general notes 
a. 4 Functions of will 

i. Evidentiary, channeling, cautionary/ritualistic, protective 

b. 3 types  of gifts made in a will

i. Specific – something that identifies unique item 
ii. General – money, fungible item not distinguishable 
1. Demonstrative – to come from certain source 

iii. Residual – gift of what’s left, rest and residue, balance- “I give everything to X” 
c. Section 6110: Wills Act Requirements 
i. Writing 

ii. Signed by 

1. T 

2. Another in presence and at T’s direction OR 
3. Conservator 

iii. In front of 2 witnesse
s 

iv. Present at the same time 

v.  Who Sign during T’s lifetime (can sign anywhere, need not be at the bottom) 
1. *** CA eliminates witness performance duality—they can sign whenever they want, wherever they want, with whoever they want, just as long as sign before T dies; doctrine of delayed attestation, so long as memory of events remain vivid

2. T must still sign in presence of 2 witnesses at the same time
vi. And Witnesses signing or acknowledgement by T 

vii. And witnesses understand at the moment of execution that it is T’s will 
viii. If a will does not comply with witness/attestation requirements, it will still be viewed as valid as if it were in compliance with it if the proponent of the will establishes by clear and convincing evidence of intent of T that it be his will 
1. *** harmless error in the witnessing requirement in CA 

d. Requirements
i. Presence Requirement? 

1. CA follows a conscious presence requirement 
a. Witness in presence if can know signature is occurring through general consciousness, sight, and hearing 
i. can be even if in other room- just must be aware of where witnesses are and what they are doing
ii. 200 feet away hypo in same room could okay 
iii. conscious presence cannot be on telephone/facetime, CA does not recognize digital presence as an alternative

iv. conscious presence bank teller and T outside in car hypo court held no – limits to this doctrine cannot let run amuck 
b. ** CA is a strict compliance jdx but with a broad/flexible conscious presence for presence requirement  

ii. Signature Requirement? (CA must have signature) 
1. Whatever T intends to be their signature 
a. X is enough 

i. How to validate a mark intended to be an authenticating signature? 

1. Cal civil code 14 & Cal code of civil procedure 17 

2. 3 step requirements 
a. Witness observe witness making the mark 

b. Witness must write name of T under the mark 

c. Witness must sign as witness to mark 

d. Witness must write witness’s name 

3. **** court in McCabe held that there was substantial compliance to cal civ code here and that it was a valid signature so not using substantial compliance in a probate matter per se because CA is a strict compliance jdx for probate code but could use for civ code 
b. What about computer generated signature? Rubber stamp signature? 
i. Mechanical applications generally not favored; CA may not be mechanically applied 
c. If die in the middle of signing name on document, then not intended as signature 
2. Assistance from another 
a. Continually T dropping of pen may be indicative that T does not want to sign in fact 
b. No prohibition on helping T sign, but must be intentional and volitional 
3. Order/placement of signing 

a. CA does not say where T or witness must sign but rather about when; so, if it was on the document before the signatures were attached then valid, if it appear after it is invalid unless it separately complies with wills requirements 
b. Witnesses cannot attest to something that has yet to occur (so cannot pre-sign the will)  

i. T signs first, W signs after 

ii. Sometimes if a contemporaneous signing then okay

1. As long as no one enter the room and no one leave the room until all documents are signed, we don’t really care in what order they are signed 

iii. Witness requirement 

1. What if witness is beneficiary of the will? 
a. Section 6112: interested witness 
i. If interested party is a witness it does not void the will 

ii. Unless there are at least two other subscribing witnesses to the will who are disinterested, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.
1. If you rebut the presumption of bad acts then you get the bequests 
iii. If you fail to rebut the presumption of bad acts the interested witness shall take such the proportion of the devise made to the witness as does not exceed the share of the estate which would be distributed to the witness if the will were not established. 
1. Get as much as would get if this will didn’t exist and any excess is purged (intestacy; if earlier will then it is a substitute for that) 

iv. Writing Requirement 

e. Reciprocal wills 

i. Pavlinko 

ii. Snide 

f. Misdescription doctrine 

i. Not rewrite the will but rather eliminate the misdescription 
g. Harmless error doctrine 

i. When it comes to witness attestation/delayed attestation; section 6110
h. Holographic Wills (CA allows) 
i. Section 6111: holographic wills 
1. A will that does not comply with Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator (does not have to be witnessed) 

2. (b) If a holographic will does not contain a statement as to the date of its execution and

3. (1) If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will (holograph does not have to be dated but if there is another document out there that bears a date and the two documents are inconsistent then to the extent of any inconsistencies, the undated holograph loses, unless you can show/establish the date in any other way—can be by context, just enough to show the undated holograph was after the other document) 

4. (2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity (presume incapacity unless you can establish it was not during that time of no capacity) 

5. (c) Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.

i. What are material provisions? 

i. Who gets what has to be in the handwriting 

ii. Pre-printed forms 

1. Contextual approach – commercially pre-printed form for T intent but not for legal effect per section 6111(c)  

j. Holographic will must represent the testamentary intent of the T by preponderance of the evidence 
i. This particular document is intended to be a will at the time of signing 

1. “this is my will” 

2. Expression of concern of death and wishes after death… “if anything happens” 

ii. Proving testamentary intent 

1. Extrinsic evidence allowed in Section 6111.5: Extrinsic Evidence 
a. CA legislature said that if will does not adequately answer the questions and there is enough ambiguity they will allow in extrinsic evidence, evidence outside the four corners of the will, to help understand what T meant

k. Critical here 

i. Material provisions in T’s handwriting, signed by T, and must represent testamentary intent of the T 

ii. Must be T who signs, no one else allowed to do so for T
l. Conditional Wills 
i. When death arises from a particular event 
1. Condition must be met 

ii. If condition is in holograph, courts will presume that those kinds of statements are merely explanations of motivation; true conditions need to be more explicitly stated – in holographs almost universally disregarded 
iii. A lawyer drafted will may carry more weight 

V. Revocation of wills (revocation is effective immediately) 
a. Section 6120: Revocation of Will 
i. A will or any part thereof is revoked by any of the following:

1. (a) A subsequent will which revokes the prior will or part expressly or by inconsistency.

2. (b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.

ii. ** CA can revoke in whole or in part by writing or physical act!!
1. CA rule: is a residue of the residue jdx, the partially revoked gift that would otherwise drop to intestacy, can be saved by expansive nature of residuary clause and go to the residuary beneficiaries 
a. But cannot increase any other gifts - In CA: Cannot increase a non-residuary bequest without coming up with new will 
b. By Writing 
i. Another wills act compliant writing 
1. By inconsistency/impliedly 

a. If new will expresses an inconsistent intent, by operation prior will is revoked by inconsistency and new will stands
b. Stoker 
2. By express 

a. Write will #2 and say “I hereby revoke will #1” 

i. An express revocation unambiguously stated

c. By Physical Act by T or at T’s direction in T’s presence (must be to the original document not a photocopy) 
i. Applying destructive or physical act with intent to revoke 

1. Burn it, tear it up, obliterate it

2. Writing all over it/ Destructive mark must be on face of document so as to effect printed word 
ii. Section 6121: if you revoke by physical act one original, you revoke all originals 
1. A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction
d. Presumptive Revocation doctrine 
i.  Section 6124: 
1. If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.

2. If duplicate original can be found it can be used and then the presumptive revocation does not work unless affirmative evidence that will was destroyed 
e. Lost Will Doctrine 
i. Can still be probated to the extent we can re-create the will 

f. Revocation by Operation of Law 

i. Section 5040: applies to all non-probate transfers as well
1. If somebody was named in a non-probate transfer the presumption no longer attaches, the gift to that person will fail if at the time of death, they are divorced or annulled (separation is not enough) 
2. (e) does not apply to life insurance policy – so not treated as revoked or that ex spouse is pre-deceased
ii. Section 5042: JT 

1. Divorce is treated as a presumptive severance event for JT so the right of survivorship no longer applies 
iii. Section 6122 & Section 6122.1 
a. unless will expressly provides otherwise, if T’s marriage/domestic partnership is ended by divorce or annulment after its execution, divorce (irrebuttable) revokes:

i. any disposition or appointment of property made by will
ii. any power of appointment 

iii. any provision making ex-spouse executor, conservator, etc

iv. Property passes as if ex-spouse predeceased T

v. Remarriage to the same former spouse revives all of the above

vi. Does not apply to legal separation divorce or annulment only
iv. *** only cuts out the ex-spouse!!! 

g. Omitted Spouse and Omitted Child (kind of partially revoking all other gifts to make up for omitted child/spouse) (pretermitted)(rebuttable presumption)  
i. Will ( married ( die without changing will 

1. Presumed to be accidentally omitted 

2. Gives spouse intestate share as means of correcting, but not more than ½ of separate property
ii.  Section 21610 
1. Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate:

2. (a) The one-half of the community property that belongs to the decedent under Section 100.

3. (b) The one-half of the quasi-community property that belongs to the decedent under Section 101.

4. (c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half the value of the separate property in the estate.
iii. Will ( has child ( die without changing will 

1. Presumed to be accidentally omitted 

2. Gives child intestate share as means of correcting

3. If you leave everything to other parent of that child then there is no omission issue 
4. Section 21620: 
a. a child of decedent born or adopted after the execution of all of the decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value to that which the child would have received if the decedent had died intestacy.
5. Section 21621: A child shall not receive a share of the estate under Section 21620 if any of the following is established:
a. (a)  failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.

b. (b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.

i. As long as not insubstantial 

c. (c) The decedent provided for the child by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence.
6. Section 21622: 
a.  If, at the time of the execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments.

VI. Codicil 

a. Partial revocation in writing 

b. How to tell a will apart from a codicil? 

i. Will comes 1st and will likely has residuary clause 

ii. Codicil comes after and will likely only modify will or make minor adjustments 

iii. Key: to what extent does the later document leave something to do for the earlier document or has it completely subsumed its function leaving nothing for it to do

iv. Not a codicil if one if not modifying the other, then they are just to equally valid and operative wills 

v. Modern approach: to recognize the power of the residuary bequest, assume that by invoking the residuary bequest in document 2 you were clearing the deck; bringing a residuary clause into document 2 was clearing off old gifts, wiped away by subsequent residuary clause 
c. Revoking a codicil does not revoke the entire will, but if you revoke a will, all codicils to that will are revoked 

VII. Revival & Dependent Relative Revocation

a. Revocation effective immediately 
b. CA looks at whether T intended to revive and does not require re-execution of will 

c. Revival *** cannot revive a will revoked by physical act 
i. Valid revocation 

ii. Can revive if there is intent to revive 

1. Where to look for intent to revive? 

a. If it was revoked by writing: express terms of the new will 

b. If it was revoked by physical act: facts and circumstances surrounding the revocation (can be oral statements) 

d. Section 6123 Revival Statute 
i. By physical act -- (a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts under Section 6120 or 6121 , the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator's contemporary or subsequent declarations that the testator intended the first will to take effect as executed.

1. *** unless intent to revive will ( can look at oral declarations or circumstances around revocation of second will to determine T’s intent; can look at any extrinsic evidence 
ii. By a new writing -- (b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.

1. **can only look at express terms of new writing; limited to the new writing 
e. Dependent Relative Revocation 
i. DRR 
1. Valid revocation 

2. Based on mistake of law or fact 

a. ** can be a mistaken invalid holographic codicil 

b. *** dying before you could make a new will is not a mistake 

c. ** beyond the T’s knowledge 

d. ** matters of law are presumed to be beyond the knowledge of a non-lawyer

3. Causation – but for the mistake T would not have done what T did 
4. Where do you look for evidence of mistake? 

a. Will was revoked by writing? Then mistake must be found in the express terms of the new will 
b. Will was revoked by physical act? Then the mistake must be found in the failed alternative plan of disposition 

c. ** Anderson authority allowing extrinsic evidence to find mistake as long as can prove by c&c evidence but not widely followed even in CA 
5. ** changing beneficiaries is much harder case to make for DRR 

VIII. What is and What isn’t the will? 
a. Doctrine of Integration 

i. Physical presence at the time of execution and intended to be part of the will 

1. Focuses on moment of execution 

ii. 4 corners of the physical tangible document 

iii. Elements of intent to probate? 


1. Are the pages stapled, paper clipped, or folded together? 

2. Is there a continuation between two documents.. last sentence on prior page ties in to first on next? 

3. Is there nay cohesion between the documents? 

b. Republication by Codicil 
i. Refreshing the signature and date of execution of valid underlying will 

ii. Can cure minor defects in that underlying will—interested witness issue, in existence problem for incorporation by reference 
c. Incorporation by Reference 

i. 3 elements 

1. Intent to incorporate something outside of the will (very low threshold) 

2. Adequately/sufficiently identified (low threshold) 

3. External document in existence at the time the will is executed 

ii. In existence 
iii. * can incorporate anything into a holographic will but have harder time integrated because it makes it part of the will and not in T’s handwriting then there is an issue that arises 

iv. Section 6130: A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.
v. Section 6132: tangible personal property & integration  
1. CPC 6132 (expressly authorizes the lists like that in Clark v. Greenhalge; essentially eliminated inexistence problem for small dispositions): Allows T to dispose of low value tangible personal property in an easier manner than in a will.

a. (A) does not apply to money or business assets 

i. (1) writing referenced in will 

ii. (2) dated and in T’s writing or signed by T 

iii. (3) describes items and recipients with reasonable certainty 
b. (B) even if don’t comply with rules—will allow evidence of T’s intent 

c. (C) does not have to be in existence at will execution 

d. (D) The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistent disposition of tangible personal property as between writings, the most recent writing controls.

e. Can be amended 

f. (G) total value cannot exceed $25k; single item value cannot exceed 5K

vi. ** for purpose of construing a will a document for incorporation does not need to comply with the wills act 
d. Acts of Independent Significance 

i. Will refers to an act that will occur in some time in the future 

ii. That will identify who gets what or who they get

iii. Look at whether T would have done the act even if the will was not in existence; without an eye to its testamentary effect- would fact or act have occurred in spite of the will? 
1. Hypo: I will give $1K to everyone in brother’s will

a. Not T’s own testamentary act so ok 

2. Hypo: I will give $1K to each member on world series team 
a. Ok 

3. Hypo: after-born children 

a. Ok- act of independent significance 

4. Hypo: $ to each grandkid to graduate 

a. Okay- act of independent significance 

5. Hypo: car I have at the time of my death to X 

a. Okay – act of independent significance 

iv. Issue: What does contents mean? 
v. Modern trend places lower threshold on these types of cases but higher threshold when beneficiary is the first one on the scene 
1. Contents of safety deposit box – courts usually allow 

IX. Contracts Relating to Wills 

a. Creditors eat first, then lawyers and executors, then beneficiaries 
b. If there is a K and & breaches it, then the ( wants damages 

c. K to make a will 

i. Caregiver context 
ii. K and Will operate separately from each other  
1. So just because K was breached/rescinded, does not effect an otherwise valid will 

iii. Can sue for K damages 

iv. ** no consideration to care for ailing spouse, no K 

v. K claim will take priority 

d. Section 21700 
i. (a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:

1. (1) Provisions of a will or other instrument stating the material provisions of the contract. **in will itself 
2. (2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract. **something out there that evidences the K referenced in the will or another subsequent writing
3. (3) A writing signed by the decedent evidencing the contract.

4. (4) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity. ** no writing but C&C 
5. (5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity. ** 3rd party beneficiary K 
e. K not to revoke a will (does not actually prevent you from revoking the will, but once you revoked then you’ve breached a K and created a COA for breach when died) 
i. Reciprocal wills/mutual wills/mirror wills
1. Section 21700  

a. (b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.

ii. Joint will, single document on which both spouses set out testamentary schemes 

iii. With an express K you can still use assets as wish during life 

1. But what if now spending exponentially more? 

a. Are they then indirectly revoking will? Can children sue for waste? 

iv. Hypo: K not to revoke & provision including language that says will not take any action inconsistent with the intent expressed in these mutual wills 

1. Are extravagant trips and gifts taking inconsistent with terms of the will? 
2. What if surviving spouse remarries? – act inconsistent with will 
v. CA is a K based jdx ( elevate rights of creditors following a breach of K 
X. Construction of Wills 
a. Misdescription Doctrine 

i. Courts will just strike the misdescription, no adding anything 

b. Equivocation 

i. More than one person or thing that can meet description 
c. Personal Usage 


i. Nicknames  
d. CA Rule Regarding Extrinsic Evidence 

i. If there is anything in the will reasonably susceptible to 2 or more interpretations that’s an ambiguity then will allow in evidence to clarify and construe so long as that evidence is reasonably related to one or more of the plausible alternative interpretations

ii. Duke (no ambiguity but large whole in will) 
1. What do you do when you have an unambiguous will but incomplete 
2. An unambiguous will may be reformed if clear and convincing evidence that the will contains a mistake in the expression of T’s intent at the time the will was drafted and also establishes the T’s actual and specific intent at the time the will was drafter 

e. CA is a residue of the residue Jdx so if a gift to one beneficiary of the residuary fails then it it divided among other beneficiaries in the residuary
XI. Death of Beneficiary Before Death of Testator 
a. Lapse 

i. Specific gift fails ( drops to residuary, if no residuary then to intestacy 
ii. General gift fails ( drops to residuary, if no residuary then to intestacy 

iii. Residuary gift fails entirely ( drops to intestacy 

iv. Residuary gift fails partially ( remaining residuary absorbs failed residue gift 

b. Void gift 

i. Beneficiary dead at the time will was executed, at no time was the beneficiary able to take the gift, so void ab initio 
ii. Generally cannot be saved by anti-lapse 

c. Ways to save a lapsed gift 

i. Anti-lapse (applies to other transfers outside of wills too) 
1. Show there is a lapse (i.e. beneficiary has predeceased) 

2. Show beneficiary is related to the T 

3. Beneficiary leaves issue behind 

4. No expression of contrary intent 

a. Alternative distribution 

ii. Section 21109: 
1. Definition of lapse 

iii. Section 21110: 
1. CA saves void gifts as well 
2. Applies if dead or treated as dead 
3. Save gift for issue of predeceased beneficiary and distribute per capita 

4. Must be related to T or kindred of a surviving, deceased, or former spouse of T but does not include a spouse of T 
5. The issue of a predeceased beneficiary do not take in beneficiaries place if the instrument expresses a contrary intention or substitute disposition 
a. “B takes if B survives me” 

iv. Class gifts 

1. Class gift is not fixed/determinative until the death of the T 
2. Without other expression, presume class determined at time of death of T 

3. Look at whether T intended to create a class 

a. Look within the will to see if language expresses class intent

b. Can look to extrinsic evidence 

i. How specific? More general looks like class 
ii. How describes the beneficiaries? More general more like a class 
iii. Are there common characteristics in the group? 

iv. T overall testamentary scheme – how does finding that a class exists help or hurt overall testamentary scheme? 
XII. Change in Nature of Property/Ademption 
a. The only gifts that ademption applies to are specific bequests 
b. Ademption by extinction 

i. Asset is not there, it was sold, disposed of, overtaken, stolen etc. 
c. Ademption by satisfaction 

i. Gift has already been given/satisfied 

d. Section 21133 
i. A recipient of an at-death transfer of a specific gift has a right to the property specifically given, to the extent the property is owned by the transferor at the time the gift takes effect in possession or enjoyment, and all of the following:

1. (a) Any balance of the purchase price (together with any security agreement) owing from a purchaser to the transferor at the time the gift takes effect by reason of sale of the property. ** proceeds of sale unpaid at time of death of T

2. (b) Any amount of an eminent domain award for the taking of the property unpaid at the time the gift takes effect. **proceeds unpaid balance pass to intended beneficiary in lieu of gift itself 

3. (c) Any proceeds unpaid at the time the gift takes effect on fire or casualty insurance on or other recovery for injury to the property.

4. (d) Property owned by the transferor at the time the gift takes effect and acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically given obligation.

ii. The unpaid principal sum on a note generated on the sale of an asset would be viewed as the continuing embodiment of that asset and beneficiary would get the remaining balance on that outstanding note or if there was an insurance policy 
e. Section 21134 
i. When a conservator or an agent under a durable power of attorney or trustee under a trust that you established makes the decision to sell an asset then the intended beneficiary of that specific bequest can get the cash equivalent of it 
ii. Because the conservator actions not attributable to the T while incapacitated 

iii. For a conservator this section does not apply if after the sale of the specific bequest, the conservatorship is terminated because T regains capacity- one year after regain capacity to fix will and make other provisions, and if you do not do that then presumption is assent to what conservator did and deemed revoked and ademption will apply 
f. Stock Issues

i. Section 21132 ** all whether specific or general bequests
1. (a) If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned securities that meet the description in the instrument, the transfer includes additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor's ownership of the described securities and are securities of any of the following types: ** if at the time the will is executed you make a bequest of securities and you in fact own securities that meet that description at the time that the will was executed, then beneficiary will get any after acquired stock fitting in the below categories 

a. (1) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options. **stock dividend, stock split, merger, reorganization, consolidation, issues to T by corporate readjustment 

b. (2) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related, or acquiring organization.

c. (3) Securities of the same organization acquired as a result of a plan of reinvestment.

2.  (b) Distributions in cash before death with respect to a described security are not part of the transfer.

ii. What if will bequests “100 shares of X” not a publicly traded company? 
1. With publicly traded stock just go out in the market 
2. But no market in privately owned company stock 

a. Presume that it is a specific bequest and if T does not own it at death then gift fails 

g. Satisfaction
i. T partially or in whole what the will was going to give you 
ii. Section 21135 
1. (a) Property given by a transferor during his or her lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:

a. (1) The instrument provides for deduction of the lifetime gift from the at-death transfer. ** will itself says it 
b. (2) The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.

c. (3) The transferee acknowledges in writing that the gift is in satisfaction ** at any time *** of the at-death transfer or that its value is to be deducted from the value of the at-death transfer. 
d. (4) The property given is the same property that is the subject of a specific gift to that person.
2. (b) Subject to subdivision (c), for the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first.

3. (c) If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.

4. (d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 (antilapse rule) unless the transferor's contemporaneous writing provides otherwise. ** will be counted against the final distribution to your issue 
h. Exoneration/Encumbrances 

i. Take subject to mortgages unless language otherwise 

i. Abatement 

i. Will gives away more than the estate has 

ii. Section 21400 
1. Notwithstanding any other provision of this part, if the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.

2. *grant of authority to the court to abate in accordance with their good judgement to accomplish the testamentary goal or the 21402 provisions 
iii. Section 21402 
1. (a) Shares of beneficiaries abate in the following order:

a. (1) Property not disposed of by the instrument (any intestacy stuff) 
b. (2) Residuary gifts 
c. (3) General gifts to persons other than the transferor’s relatives

d. (4) General gifts to the transferor’s relatives

e. (5) Specific gifts to persons other than the transferor’s relatives

f. (6) Specific gifts to the transferor’s relatives

2. (b) For purposes of this section, a “relative” of the transferor is a person to whom property would pass from the transferor under Section 6401 or 6402 (intestate succession) if the transferor died intestate and there were no other person having priority.

iv. Special Abatement for Omitted Children or Spouse 

1. Treat all the beneficiaries the same, general, specific, and residuary – so everyone takes a proportional haircut 
XIII. Non-Probate 

a. Types 
i. Joint Tenancy with right of survivorship 

ii. Insurance K

1. Treat all forms of 3rd party beneficiary payable on death arrangements as non-probate transfers

iii. Legal Possessor Estates and Future Interest 

iv. Inter Vivios Trust
1. doesn’t have to be in writing but in order to comply with SOF (marriage, longer than a year, land, surety, goods ov er $5000- so to extent that trust involves only personal property, and of indefinite duration then no writing requirement) 
2. testamentary trust does not avoid probate – must be in writing
b. Insurance K 

i. Treat all forms of 3rd party beneficiary payable on death arrangements as non-probate transfers

ii. Life Insurance Policy 

1. Cook 
a. Life insurance policy taken out and payable to wife on husbands death, but marriage ended in divorce and husband got remarried and had son, 11 years passed and then wrote holographic will leaving everything to new wife and life insurance 
b. Section 5040 does not apply to life insurance 
2. This applies to IRA as well - Nunnenmen 
a. If change beneficiary you must do it their way 

3. ERISA – Egelhoff
a. If change beneficiary must do it their way 

c. Multiparty bank accounts
i. Joint Tenancy bank account, carries on with right of survivorship

ii. Varela v. Berachea – Berachea married man w two kids, made a joint account with Varela. Varela moved into condo and was given a check card for the account. Berachea was in an accident, kids tried to stop Varela from coming. Varela withdrew $280K from account and put it in her own. BOP on Berachea that he did not intend to make an outright gift to V – must show by clear and convincing evidence that not intended to be gift. Yes – joint bank account is a gift of funds to the other person. Final order: she gets to keep half of account and has to give half back. 

iii. Modern approach/UPC/CA: Depends if challenge is brought during lifetime or after death.

1. If challenge is brought during life of the parties, then the presumption is these joint party accounts are owned in proportion to contributions to that account 
a. Presumption during lifetime is that ownership follows contribution.

2. BUT once one of the parties dies, then we presume the right of survivorship controls and the survivor takes. 

XIV. Spousal Protection 

a. Marital Property 

i. Any property acquired during marriage via gift or inheritance is separate 

ii. Any income generated or gain from the sale of separate property is your separate property

iii. Transmutation- can transmute separate property into community and community into separate but must be done intentionally and in writing 

iv. Can give away your ½ community property 

v. Can give away separate property 

vi. By prenup can waive right to accrual of community property

b. Rights to property are determined at the time of acquisition based on the laws of jdx where you are domiciled 
c. Where domiciled at death will determine the spousal protection system that will apply 
d. CP JDX 
i. In CA can disinherit SS of deceased spouses half of CP
ii. No elective share in CA  
iii. Putting the spouse to the election – lets make a deal 
1. I leave my interest in the home to wife, and I leave the love shack to Pat, but if my wife does not agree to this then I leave my half of the condo to (insert annoying JT) – pressuring wife to agree to give up portion of property 
iv. What if move from separate property to community property state 

1. Migrating couple
2. Quasi- community property 

a. It is separate property that would have been community property 

b. Will be treated as community property for applying CA protective statutes 

c. So SS will get 50% of QCP 

i. Creating a lien against the property owning spouses assets by calling them QCP for purpose of protecting the non-property spouse, not giving the non-property spouse an immediate coextensive ownership interest in those assets

v. California Civil Code Section 682.1

1. Community property with right of survivorship 
vi. CA – Section 21611 Intentional Omission 
1. The spouse shall not receive a share of the estate under Section 21610 if any of the following is established 

2. (a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments. ** specifically says if I get married, nothing to my bride*** 
3. (b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence. ** buy life insurance K, funded a trust etc. 
4. (c) The spouse made a valid agreement waiving the right to share in the decedent’s estate. ** prenup
e. SP JDX 

i. Elective share: SS will be entitled to a % (33 or 50) of assets of the estate (regardless of how acquired) of the deceased spouse determined at the time of death 
ii. Whatever a will gives you will be credited against the elective share if selected by the spouse 

iii. Modern trend is to claw back in extraordinary gifts during lifetime, JT interests, trusts, gifts 

iv. Share = outright ownership 
1. 401K

v. Support interest = generally will terminate on the death of the recipient 

1. Social Security 

2. Pension plans (benefit plans) – terminate when die, or possibly when spouse dies 

3. Family allowance (by probate court—allowance while waiting for probate) 

4. Homestead exemption (common: exempt value of principal residence from claims of creditors) 

vi. What if move from CP to SP?

1. Uniform Disposition of Community Property Rights at Death Act 
a. You cannot assert an elective share against any assets that were at any time community property in another jdx – because already have protective interest 
XV. Trusts 
a. 4 types of donative transfer 
i. Gift 
ii. Promise to make a gift 
iii. Precatory trust 
iv. Trust 
b. Testamentary trust 
c. Inter Vivos 
i. Revocable and irrevocable 
d. Precatory trust is not a trust at all 
i. Gift, no fiduciary duties – “here’s $, and I hope that you use it for X” – imposes no legal duty  
e. Resulting trust 
i. A trust ends when $ runs out or once purpose is satisfied 
1. Reverts back to settlor or settlors estate 
f. Courts now say as long as you say it’s a trust and intend it to be a trust, it’s a trust! 
g. Traditional majority approach: presumption that any transfer to trust would be irrevocable unless expressly made revocable 
h. Modern trend: Presumption is that gift in trust is revocable unless expressly made irrevocable in document 
i. Trust Requirements: 

i. Intent to create a trust  

1. Call it a trust, document it as a trust, bifurcation
2. If settlor intends it to be a trust 

3. Transfer to one for benefit of another  

4. Jimenez 

a. Settlors intention controls; if there is adequate evidence for the settlor’s intent to create a trust, what the donee or trustee thinks it is is not determinative 
b. It is the trustees obligation to account for the trust money, trustee has BOP to prove/accounting  
5. Hebrew University Case #1
a. Private book collection & wife wanted collection and maintain it 
b. At luncheon gifted to library and then wife dies 

c. What happens to the collection? 

i. Was it a gift? 

1. Delivery lacking here 

ii. Was it a trust? 

1. University said orally made self trustee in her speech 

2. ** can be trustee of own trust 

3. Intent here? 


a. Courts are suspicious of self-settled trust 
6. Hebrew University Case #2 
a. Gift 

i. If physical possible then must deliver 

ii. But also constructive delivery (keys/granting access) 
iii. Symbolic (deed) 

1. Here university argued that it was the itemized sheet of books 

7. Unthank Case 
a. $200 per month to the mistress 
b. Was there intent to create a trust here? 

i. Is there a roadmap of bifurcation? 
1. A promise to make a gift is not a trust/not enforceable 

2. Does this resemble a trust? 

c. Failed gift case, and not going to let you shoe horn it into a trust 

ii. Property 

1. Fund it, assets, corpus 
2. Expectancy interest ( there is nothing protectable, so it does not constitute property of sufficient body of substance to support the funding of a trust 
3. Future profits ( will not sustain a transfer to trust 

iii. Beneficiaries  

1. Ascertainable
2. Who has standing to sue for fiduciary duties  

3. Clark v. Campbell 
a. Trustee said to give personal property to his friends as his trustees shall select. No specific beneficiaries. 

b. Ct said not enough, no ascertainable beneficiaries. Don’t know who can enforce the terms of the trust. Friends has no legal meaning.
c. “friends” “associates” not clear enough 
4. In re Searight’s Estate
a. Dog not ascertainable beneficiary 
b. Honorary trust 

i. Moral obligation; not a true trust because not an ascertainable beneficiary 

ii. Once trustee steps done will not going to be replaced 

iii. Can only be used where it is never possible for the designated intended beneficiary to ever qualify as an ascertainable beneficiary 
1. Grave site, dog, mass etc. 

5. Can create a trust for unborn children – can figure it out when they need to 

6. Section 15212 
a. Pet trust is a trust 

b. Limited to a pet life in being at the time the settlor dies 

c. $ used for benefit of the animal only 

d. Unexpended trust property will be distributed per the instrument or residue of the will, or intestacy 

e. Enforcement 

i. By person designated in trust – special intermediary 
ii. Or if none appointment, then court will appoint 

iii. Anyone interested in welfare of the animal 

iv. Charitable organization with interest in animals 

iv. Writing

1. SOF requirement 
a. Real property 

b. An inter vivos trust with only personal property does not require a writing 

2. Testamentary trusts need writing 
3. In re estate of Fourier: 

a. George gave $400K in cash to his neighbors to give to his sister at his death. Neighbors gave facts inconsistent with their best interest, court believed them. No writing and didn’t need one, valid oral trust. 

b. For oral trust—need clear and convincing evidence of intent

4. Section 15207: 
a. Existence and terms of an oral trust of personal property may be established by clear and convincing evidence 
b. Oral declaration of settlor alone is not sufficient evidence of the creation of a trust of personal property 

i. Courts look for segregation of assets, earmarking of those assets 

j. Merger- Can you be both trustee and sole beneficiary of a trust? 

i. I give to X as trustee for only X’s benefit

1. X is the trustee and has legal title 

2. X is beneficiary so equitable title, entire beneficial interest 

3. Merger applies here -- if there is no separation between the ownership of the trustees and beneficial interest they collapse in on each other and it’s a gift outright to X 

4. Does not apply if there is another remainder beneficicary 

k. Secret and Semi-secret Trusts 
i. Semi-secret 

1. Bequest in a will that attempts to create a trust, the provisions of which are not fleshed out in that will  

2. Will sets forth an intent to bifurcate but not more 

3. Olliffe v. Wells
a. Decedent leaves to Wells to distribute the residue as he sees fit 
i. Is this an outright bequest to Wells? 

1. No, but don’t know important provisions of the trust 

2. Can only look at whats in writing in interpreting a testamentary trust 
4. CL approach Likened to a patent ambiguity and the remedy would be resulting (back to the residuary or intestacy) 

5. Modern approach use constructive trusts in both semi-secret and secret trusts 

ii. Secret Trust 

1. A creature of testamentary trusts  
a. I give to X the residue of my estate 
b. Not apparent at all from the terms of the trust, there is no indication that bifurcation is intended on the surface

2. CL approach Likened to a latent ambiguity and all in extrinsic evidence to determine the rightful beneficiaries and then create a constructive trust for them
3.  Modern approach use constructive trusts in both semi-secret and secret trusts 
l. Revocable trust for self - 

i. Farkas – thrown out! 
1. Created a revocable trust with himself as lifetime beneficiary and remainder to William after his death 

2. Employed the traditional CL approach there had to be some present transfer to that contingent remainderman to distinguish it from a will that did not comply with requirements 

ii. Fulp 
1. “To me as trustee until I die then to my kids”
2. Daughter said should not have sold farm for so little 
3. As long as there is a power to revoke then settlor is the one who has interest in trust 
a. Remaindermen are irrelevant until trustee/settlor dies 

4. Beneficiary has no real interest while settlor is alive 
5. Reject old CL model, and essentially view revocable trust as functional equivalent as will 

6. No protectable interest in anyone else for a revocable trust while settlor is alive 
a. Revocable inter vivos trust primary tool of estate planning superior to will 
iii. Patterson 
1. Amendment of trust 

2. If trust provides for an express method, do you have to use that method? 

a. C/L: Settlor of a trust has the same flexibility to amend, revoke, or modify as T does a will unless trust sets forth exclusive method to be used
3. If trust provides method by which to amend should follow that approach 

4. Here court said amendment was proper 

iv. State Street Bank and Trust Co. v. Reiser (rights of creditors) 
1. To extent fund trust while alive you avoid probate 
2. got a $75,000 loan, when died his estate did not have enough assets to pay the loan because everything was in the trust 
3. allowed creditor to seek recovery from the assets placed into the inter vivos trust 
m. Pour Over Wills 

i. I give my residue to trustee to hold and distribute pursuant to my trust 

1. Can fund either testamentary trust (subject to probate court supervision) or inter vivos trust 

2. If an inter vivos trust is almost entirely funded by pour over will then courts will treat as a testamentary trust 
ii. Section 6300 UTATA 
1. We will validate the gift to a trustee established or to be established by a testator 
2. In a writing outside of the will (does not have to be funded) 

3. Instrument must be signed, either before, concurrently or within 60 days after the will is executed 

4. Trust can be revocable, trust can be amended/modified 

5. Unless will provides otherwise, will not be treated as a testamentary trust regardless of where the assets come from or when they are funded 
a. Guaranteeing inter vivos trust treatment—no probate court treatment 

iii. If you fail to qualify for UTATA then CL will apply 

1. Acts of independent significance may apply 

a. As long as assets in fact under management prior to death of testator 

2. Incorporation 

3. Republication 

n. Trustee Duties 
i. Duty of loyalty 
1. Act in best interest of beneficiary at all times 
ii. Trustee must not self-deal 
1. Cannot buy an asset from the trust of do business with the trust in some specific way 

2. At any time a beneficiary can challenge the transaction that took place and force you to undo it and disgorge yourself of that asset to return it to the trust – forfeit profits, beneficiaries need not show you did anything wrong, it’s a per se wrong 
iii. Must not engage in COI 
1. Not hire friends etc. 

2. Raises a rebuttable presumption

iv. Duty of impartiality 

1. Treat all beneficiaries fairly
2. Cannot purposefully act in detriment of one beneficiary for the benefit of another 
3. Raises conflict between the present possessor and future possessor.

a. If asset sold, courts will allow the trustee to make up for the shortfall that the life beneficiary was suffering by allocating some portion of the capital attributable to the appreciation that accrued while the income beneficiary was being underserved 

i. Farm worth 10million dollars selling but only $10k per year if kept example 

v. Duty of care/prudence 

1. Reasonable trustee standard 
2. Can’t co-mingle trust assets

3. Make assets productive 
a. Permitted to hire people to make work but duty to supervise 
4. Conserve and protect 

vi. Duty to make productive 

1. Prudent investor rule 

a. Modern trend 

i. Diversified portfolio 

1. Judgement made on overall return of portfolio 

2. Failure to diversify may be a breach

vii. Duty to account and inform 

1. Formal accounting annually 
2. Not providing an accounting effects the SOL for breach of fiduciary duty 
3. In CA trustee is required, once the settlor of a revocable trust dies to distribute trust to beneficiaries

viii. Duty to inquire 

1. Marsman v. Nasca (duty to inquire case)
a. Comfort language std of living at time of T’s death 
b. Principle v. income 

c. Mandatory distribution v. discretionary 
i. “sole and uncontrolled discretion”

ii. Discretionary must be reasonably and in good faith 
1. Settlor can apply whatever standard they want
2. But reasonably and in good faith is default  
d. Must make some effort to inquire into needs of the beneficiary
e. Courts draw a line, will waive reasonableness but never good faith, must have some restrictions 
2. Ascertainable standards 

a. “Comfortable support and maintenance” 
b. Giving direction to the trustee 

c. Judged by settlor’s perspective 
d. Modern trend- new approach ought to ask about other resources  
ix. Exculpatory Clause 
1. Courts will enforce them but weary, okay as long as not the product of overreach 
a. Beneficiary has burden to show that it was overreach, not an abuse of confidential relationship with client and that it was fully disclosed and agreed to by settlor 
b. When trustee is draftsman of document – then reverse the presumption and have trustee prove it was not overreach 
2. No liable unless willful neglect or default 
a. So as long as you are acting in good faith cannot be held liable but if you act intentionally then could be liable 
XVI. Alienation of trusts 
a. Trustee owns assets in trusts, beneficiary just has interest but not ownership 
b. Most cases cannot transfer interest in trust
i. Equitable interest as beneficiary 
ii. Generally, a creditor can take any property owned that is transferable and in absence of restraint on it alienation it is freely transferable and can be seized by your creditors and they become beneficiary of that interest and become entitled to distributions when they are made 
1. Can Trustee prevent this from happening?
a. Trustee can avoid distributing anything that are discretionary  

c. Hamilton orders 
i. Lodge it with the trustee, if you decide to pay something to the beneficiary you have to pay it to me first 

ii. Failure to comply with that may subject the trustee to personal liability 

d. Spendthrift provision 
i. Prohibition on the transfer or alienation of any interest that you have in the trust 
1. So, you can’t sell it, can’t give it away, can borrow against it, cannot be taken by creditors 

a. Makes the creditor wait till beneficiary gets the $$ themselves and then take 

b. Nothing the creditor can do to force the trustee to make any distributions before its time, have no authority over the trustee 
ii. 4 classic creditors who are given preference 
1. Ex spouses who are seeking payment support 

2. Minors seeking child support 

3. Federal government and IRS 

4. Providers of necessities 

iii. What about when X created trust for X as beneficiary? 
1. A self-settled trust does not have the protections of a spendthrift provision 

2. Cannot hide behind a trust you created for your own benefit 

iv. Also, a spendthrift designed to avoid creditors will not be respected 

1. Fraudulent transfer designed to avoid legitimate claims of creditors will be overturned 
e. Support Trust 

i. Identified by formula used to determine how much is to be distributed to beneficiaries 

ii. “only so much as is necessary” 

1. Minimal support required 
2. Implied within them to have a spendthrift provision
iii. Providers of necessities are super creditor and not subject to protections by the spendthrift provision  

iv. Special needs trust 
1. Precluded from paying for services provided for the state  

f. Protective Trust 

i. Trust that has provisions built into it for asset protection 

ii. If creditors appear then can become a fully discretionary trust 

XVII. Modification and Termination of trusts 

a. If settlor is alive and it is a revocable trust, settlor can modify or terminate the trust at any time 
b. What about modification of an irrevocable trust? 

i. Generally, modification more favored 
1. Traditionally a 3 factor requirement to modify irrevocable trust 
a. All beneficiaries consent 

i. Virtual representation – when overlap of interests, children who are adults can consent for minor siblings 
b. Unforeseen change in circumstances 

i. Tax changes ,inflation, etc. 

c. That results in a substantial impairment of the settlor’s intent / materially frustrating settlor’s intent 
i. ** shift that has occurred – now furtherance of purpose of the trust – a beneficiary focused approach 
c. Termination of irrevocable trusts? 


i. CL approach on termination of trust 
1. If all beneficiaries and trustees agree (including unborn beneficiaries or those who lack capacity) 

2. Beneficiary would be estopped from coming back later and saying you shouldn’t have let me agree to terminate trust 
3. If settlor is still alive and all beneficiaries agree but trustee says no, settlor can go into court and say no this was not my intent and then trustee will not have leg to stand on and it may be terminated – essentially eliminated the basis for which the trustee could block the termination 

4. If settlor is dead, beneficiaries all agree but trustee does not 

a. Material unfulfilled purpose of the trust 

i. Trustee arguing there is some purpose still yet to be fulfilled, courts will not prematurely terminate a trust when there is a material unfulfilled purpose 

1. Per se material unfulfilled purpose 

a. If trust contains a spendthrift provision 

b. If trust contains support trust 

i. Simple life estate not really a support trust 

c. Discretionary trust 

d. Any trust specific age for distribution 
2. Beneficiaries that want trust terminated early must show there are no materially unfulfilled purpose

d. How to get a trustee removed? 

i. Hard to get a trustee removed 
ii. Modern trend to make it somewhat easier to remove trustee

iii.  Trust should make provisions for removing trustee and replacing 
