Torts II Outline 
Exam Tips:
· There are practice questions 
· Good chance prof will reuse questions from the practice packet 
1) DEFAMATION
· Definition - A false and unprivileged statement of fact that is harmful to someone’s reputation, and published “with fault”, meaning as a result of negligence or malice. 
· Slander/Libel: (generally*)
· Slander = spoken defamation
· Oral form that is not recorded (not on video, recording, etc)
· Libel = generally (but not always) written defamation 
· Anything recorded 
· *Elements of the Defamation Prima Facie Case *****
· 1) Publication by D to one other than the person defamed
· Term of art - does not mean widespread publication - can be statement made to anyone else
· 2) False Statement of Fact (w/ 3 attributes to element)
· 1) Provable as true or false (light switch)
· 2) Must actually be false
· 3) Asserted for the truth value (Can’t be parody - opinion, Colbert, comedians, etc - not statements of fact) 
· 3) Understood as being “of and concerning” the P
· 4) Tending to harm the reputation of P
· 5) For Slander - must prove special damages unless it fits within one of the “Per Se” categories
· Per Se Categories:
· 1) Accusing someone of committing a serious criminal offense 
· 2) Attributing a loathsome, communicable disease to someone 
· Used to be STDS - noe like SARS, AIDS
· A disease where you would be shunned (prob not corona) 
· 3) Want of integrity in discharge of duties of office or employment
· In performing your work
· 4) Lack of ability in person’s trade, profession or biz (incapacity to do the job they are hired to do)
· Ex: Fails to call back client all the time
· 5) False accusations of sexual misconduct (fornifcation & adultery) 
· Todays standard kinda sexually deviant 
· 6) In compliance w/ 1st amendment standards (pseudo-element) 
· Some level of intention/fault generally required 
· Not so much an element but important 
· (1) Publication
· Rule: P must demonstrate that the defamatory statement was published to a 3rd person. The only req is that at least 1 person other than the P receives the “message” & understands the defamatory content. 
· “Publication” = That the message must be communicated to at least one other person; someone other than P receives a message & understands defamatory content. 
· Does NOT mean widespread distribution (newspaper, etc) 
· Ex: Telephone convo, handwritten notes passed to a neighbor, letter posted to 3rd person, radio transmission, billboards, bulletin board, bumper sticker, internet postings 
· (i) Publication within a Corporation:
· Rule: When employees of a corp talk to other employees, the corp is communicating with itself & that i not considered a publication to a 3rd person. BUT the communication must be within the ordinary course of business.
· CEO dictating letter to secretary = NO publication (Mims v. Metropolitan Life Isn.) 
· But CEO saing defamatory things about 1 employee in front of 300 other employees is not in the ordinary course of business = Publication 
· (ii) Re-publication:
· Rule: Anyone who takes a defamatory statement & republishes it is liable to the same extent as though they were the original publisher (or original author)
· EXCEPT - internet service providers who are protected by Communication Decency Act (section 230) (Zeran v. America Online (AOL) Inc.) 
· Section 230: Immunzies statements made on someone else’s website: person who made the statement is still liable, but the posting site (LA Times) would not be
· If its a statement in a book = author of the book is liable & so is publisher 
· If its a statement on the internet = bc of CDA section 230, if you’re the author & you're posting to the internet you are responsible, but anyone else like the ISP & everyone else down the tech chain (its very broad & includes all “interactive computer services”), is not going to be treated as the publisher or speaker of the original info (even intranet systems are not treated as publishers). So its only the original author who is responsible for the defamation - but nly applies to postings on the internet. 
· See Hypos
· (iii) Distributors
· Distributor = the guy who takes the newspapers around & drops them off to people
· Rule: 
· If print distributor is told that the thing has defamatory content (its pointed out to the distributor), then the distributor is liable as a republisher of info. 
· BUT internet/Online Distributors are IMMUNE from liability b/c of CDA 230. 
· Rule: In sum, PRINT publishers & republishers have liability for what they publish, even if it is written by someone else (ie. op-ed), but Non-PRINT distributors only bear liability if they have actual notice that the content is defamatory. 
· CASES
· (Mims v. Metropolitan Life Isn.): Employee of corp (P) gets fired & asks his state senator to find out why he got fired. Senator inquires & CEO writes letter to Senator (by dictating to his secretary) telling him P got fired b/c he was inefficient & unproductive.
· P sues claiming statements made in letter were defamatory
· Court/Holding: No publication b/c senator is acting as P’s agent b/c P asked him to inquire on his behalf so the senate is not considered a third party. 
· Rule: No slader when dictating letter to secretary b/c of corporation exception - publication in the ordinary course of biz cannot constitute publication. 
· Zeran v. America Online (AOL) Inc.): Zeran (P) brought this action against America Online, Inc. ("AOL"), arguing that AOL unreasonably delayed in removing defamatory messages posted by an unidentified third party, refused to post retractions of those messages, and failed to screen for similar postings thereafter.
· Court/Holding: AOL falls squarely within this traditional definition of a publisher and, therefore, is clearly protected by § 230's immunity.
· If AOL had been considered a “distributor” - they would have had liability if they also had notice of the defamatory content. 
· Hypos:
· Paris Hilton: Talks smack on someone to the NY Post
· Must show a chain of communication - Paris must’ve talked to her publicist 
· Paris to her publicist 
· Publicist to the Post
· Talk to Post
· Must link Paris to the communication 
· Paris is liable on 1 of 2 grounds: 1) she told the publicist to do this; 2) she told the publicist and he went ahead and told on it
· Takeway: Linkage 
· CDA Section 230 Hypos: 
· 1) Blogger posts info to blogger’s website based on blogger’s own research?
· Yes immunity
· 2) Website re-posts defamatory content first published elsewhere; or links to the other site?
· If you take a defamatory statement and post on your own site - you are liable - this is different than just directing/linking - this would be re-publishing 
· 3) Online entries to bloggers’ website written by guest bloggers
· No immunity - person has a lot of control over the person they let blog on the website
· 4) Newspaper publishes in hard copy a defamatory letter to the editor
· Hard-copies are treat differently - no immunity 
· 5) Is online newspaper liable for a readers’ defamatory comments, made in a section following an online story? 
· They would be immune 
· But there’s issues in front of Congress rn - should they have a responsibility to take this stuff down? (FB - are we going to let them just let this stuff be posted) 
· (2) False Statement of Fact
· Rule: P has to prove that D asserted a false statement of fact, which must be (have to analyze each statement/assertion one by one; P can’t just provide a general description of what was said):
· (1) A Statement of FACT that is Provable as True or False; 
· Yes or No question (on/off switch) 
· Rule: Opinions are generally not actionable
· Rule: Calling someone an epithet like “asshole” is not provabe as T or F, thus it can’t be defamatory. (Vogel)
· Even epithets that are potentially factual (bastard) are often not made under circumstances which are understood as factual assertions. 
· Rule: If the meaning of a statement is not clear, take the fair & natural meaning which will be given to it by a reasonable person of ordinary intelligence. 
· Make reasonable inferences from the context
· Even if you take a word that has a sexual connotation (slut, bitch), in a different context it might not mean that. So to show something is a false statement of fact, P has to assert the meaning P is complaining about (Ex: slut has different meaning like hussy, brazen, sexually loose, etc - so it has to be used in context, as sexually loose, to be defamatory. (Bryson) 
· (2) Is False
· Rule: Must actually be false
· (3) Asserted for the truth value
· Rule: Opinions are generally not actionable
· Rule: Hyperbole & Parody are NOT actionable
· Parody = when an author clearly indicates to the audience through exaggeration or distortion that the statement is an expression of criticism or opinion, not of fact. Hamilton v Prewet
· Saying false things about someone in a satiric way that is clearly satire is not an assertion of fact. It is not being asserted for the truth of the matter, so it is not defamatory. 
· Ex: SNL & Daily Show can’t be sued for defamation b/c we know its a joke 
· Rule: To determine if something is a joke or not, use the same reasonable person standard + look at the context.
· Flamm v. American Ass’n of Uni of Women - Attorney was described as an “ambulance chaser” in his blurb description
· Court: The publication was a “straightforward directory of attorneys/other pros - thus a reasonable reader would not expect the type of hyperbole of that kind
· Rather in context, the reasonable reader would treat the term ambulance chase as a description of fact. 
· CASES:
· Vogel v. Felice - P’s H&W ran for office & lost to D. D posted on internet his top 10 list of DumbAsses w/ Ps at #1 & 2. 
· Court: It was a publication, was “of & concerning P” b/c it mentioned them by name; it harmed their reputation; BUT it was not a statement of fact provable as T or F therefore it was not defamatory.
· Bryson v. News America Publications, Inc - Article published in “fiction section” of magazine says P Bryson was a slut, but it referred to P by last name only & identified where she lived. 
· Court: There is publication b/c printed in magazine; it probably did harm her reputation b/c slut was bad back then (esp in HS). Issues:
· (i) Is “slut” a statement of fact provable as T or F?
· Crt says says YES in this context b/c article talked about P at bonfire w/ multiple guys, but if there were no sexual connotations/context then slut would not be a statement that is provable as T or F. 
· So P has to assert the context she’s complaining about. 
· (ii) Is it of & concerning the P?
· P identifies 25 characteristics that are similar between P & the person named in the article, but weird thing is that P never acknowledged that she knows the author
· RULE: P can still prevail on a defamation claim if  people will believe the representation of someone can be construed as P. (Basically don't have to know your defaming the P - if your representation causes defamation to the P) 
· That why we have the disclaimer at the the end of films/shows 
· (3) Understood as being “Of and Concerning” the Plaintiff
· Rule: To be actionable, a defamatory statement must be understood to refer to the plaintiff.
· “Every student in Prof’s class cheated on their exam?” - NO, prob too broad
· “All the students who went to USC are cheaters/liars?” - NO, def too broad
· Rule: A false statement against a small group may harm all members of the group, and each may have a cause of action under a doctrine known as “group defamation.”
· (i) Group must be sufficiently Identifiable 
· This means the group should be between 12-25ppl, if it’s larger then that’s too broad & not defamation 
· (ii) But even in group defamation context, you have to show that the statement was about you, so must take some extra steps to prove that its about you 
· (4) Tending to Harm the Reputation of Plaintiff
· Means diminishing someone’s standing in the community
· Harm to reputation is presumed if its one of the 5 categories of per se defamation
· Which Community’s Judgment Controls: 
· GR: Look at whether the language affects you in the larger community (like where you live, work, etc)
· Not a strange sub-group (ex. gang)
· (5) Damages 
· (i) Libel = Damages are automatically presumed if you prove the other 4 elements, you don’t have to prove the linkage 
· (ii) Slander = You must prove special damages, unless it fits within one of the 5 per see defamation categories
· Special Damages = Are actual economic damages that you can put an economic price tag on
· You have to prove that you suffered some pecuniary loss in addition to reputation loss
· Ex: If you lose all your friends b/c of D defaming you, those are NOT special damages b/c you can’t put a monetary tag on losing friends
· Ex: If school suspends you b/c of that defamation & doesn’t giv tuition money back, that IS special damage b/c you can put an economic price tag on it 
· Standifer Case: Manager of building makes following oral statments about P tenant & P sues for slander. Statements are published b/c spoken to 3rd persons, are “of & concerning” P b/c P is named; and harms P’s reputation. 
· Issue: Are they false statements of facts that are provable as T or F?
· “Troublemaker”: This means P causes problem&trouble. Arguable whether this is provable or not
· It most likely is provable
· “Not a fit tenant”: This is provable as T or F b/c as a tenant you can’t waste (waste means to destroy the house). 
· This IS provable as T or F
· “Cussed Ppl Out”: This IS provable as T or F either you cussed someone out with curse words or you didn’t 
· Since it was oral = slander, so P has to prove special damages unless it fits into one fo the 5 per se categories (It Doesn’t). 
· P loses b/c she can’t prove special damages:
· She found out about the statements, AFTER she moved out, so no causation, meaning no liability for defamation. 
DEFENSES to Defamation ( Non-Con & Con) 
· A) Non-Constitutional Defenses 
· 1) Truth - This is an absolute defense. Burden is on the D
· 2) Consent - If you consent to it (pretty self-explanatory), or ask someone to repeat a defamatory statement in public (Ex. “what did you just say to me” then you consented to making it public so you can’t sue for it b/c it’s not the right type of publication). 
· Absolute defense
· Lee v. Paulsen
· Court: Since the P’s agent had requested the reasons be given in public, that publication could not form the basis of a libel action
· 3) Privilege - There are 2 types
· 3A) Absolute Privilege = Complete defense, they are defeasible
· 1) Legislative Privilege - When members of legislature (state/fed) are on the floor, they have this privilege & can say what they want. Even if its a lie - they have absolute privilege 
· Been extended to city council members and other committees. 
· 2) High Government Officials - Absolute immunity when speaking in capacity/duties of their position
· Does not have to be “on the legislative floor”, it can be anywhere. But must be spoken in the context of their duties 
· 3) Judges, witnesses, lawyers in judicial proceedings (Litigation Privilege) - Can speak freely in court or in court papers w/o fear of liability
· Just a privilege against defamation - doesn't mean the court won't sanction you, etc
· Caveat: If acting in an administrative capacity or other things they DON'T have the immunity - only within the judicial proceedings 
· Hypo: You call your witness to the stand and he lies saying “nockleby is a thief” - Nockleby can’t do anthign. Witness is immune
· But if you, as the lawyer, take this statement of your witness (or witness himself) reads its to the press outside, you are republishing the statement so privilege no longer applies 
· 4) Officials who make reports - (ex: arresting officers) in the contect of their official duties
· Ex: You are arrested & officers say erroneous things about you in their report, or OSHA/health inspectors say errounoes things about you in the course of a health inspection, all of these things are privileged, you can’t sue the inspector for a report
· Caveat: Same as above - only immunity in the reports, if just hanging out at the bar then its NOT privileged
· 5) Spouse - This is not what you say ABOUT your spouse, its about what you say TO your spouse (complaining to your spouse about someone else, even if you made up the story, that communication is privileged)
· 3b) Qualified Priviledges
· Rule: The privilege can be overcome if it is ABUSED
· Abuse = a term of art
· 1) Common Interest Privilege - 2 people discussing their common interest have a privilege to do so without threat of being accused of slander or libel, unless they abuse the privilege against the subject
· It is not enough that the 2 ppl just know the person being gossiped about to create a CI btw them. You have to have some other particular interest 
· Ex: But, it is sufficient for CI if you are just a residents of a city and interested in the corrupt cops in your city 
· Lieberman Case: One tenant told another that landlord paid off cops to allow landlord in a certain parking space
· All of Slander elements were met
· Court: BUT P(landlord) still loses b/c D was privileged in saying it
· Tenants shared a common interest as tenants who park.
· 2) Report of Official Proceedings or Meeting (Fair Report) 
· When the press covers the gov in its operations, then it is covered by this privilege. 
· Rule: For anything said during that gov meeting, even if a defamatory comment is made, the press has a privilege to cover it and explain it 
· Abuse of the privilege occurs when the publisher does not give a fair & accurate report of the proceeding
· Medico v. Times - Time mag published article about Congressman & his friend, the Prez of Medico. Said Medico Prez was an organized crime boss/capo. Prez sued Time for defamation & Time claimed this privilege 
· Prima Facie Case met 
· Court: Although the statement was not from a “meeting” (it was from a written FBI report that was summarizing what happened @ the meeting), that was enough for court to say that it was an official proceeding.
· Rule: Privilege extends to when press reports info in public records, as long as it's a fair rendition of what is stated in those public records 
· It is in the public space even if it was not intended by the FBI to be made public 
· 3) Fair Comment (Restaurants, hotel reviews) - Reviewers and critics have a qualified privilege & can make comments about these things, as long as they are commenting based upon their experience (i.e. upon facts)
· Must be done in good faith 
· Hypo: Erinn Richard was so upset about the care her 3-year-old received at a Blue Ash day care that she wrote the following review on Google reviews:
· "I would not recommend anyone's pet to attend this school”
· Not libel - within the privilege 
· Not provable as true/false - under 2nd element of prima facie case
· Even if prima facie case was established - it would fall under fair comment
· Hypo: “The school is "horrible"
· Not libel - within the privilege
· Not provable as true/false - under 2nd element of prima facie case
· Even if prima facie case was established - it would fall under fair comment
· Hypo: “I was unable to ever go into the classroom on a day-to-day basis" and “never met her son's teacher after he was moved to another class at the school.”
· These 2 statements have to be broken up for the analysis
· There’s going to be this conflict of perspective - Erinns perspective and how the school sees it”
· Solution: Reasonable reader perspective 
· Prima Facie
· 1) met; 
· 2) where a lot of the ^ analysis is 
· 1) Provable fact
· 2) is it a fact - perspective - reasonable reader
· 3) asserted for truth value
· 3) yes; 4) yes; 5) not slander - so wouldn't apply
· Fair Comment analysis
· Now that the prima facie has been established - is there a fair comment privilege for the Erinn
· Analysis: Erinn is speaking about her own experience - not claiming everyone else experience - this thus gives some leeway. It’s about her expressign her own opinion. 
· It is more likely that she will have the fair comment privilege. 
· General Note: D might be misrepresenting her own opinion, lying that it was horrible, etc
· 4) Employer References  - You have the privilege to speak about the performance of an employee on a previous job. 
· Defeating a Qualified Priviledge: (Abuse the Priviledge) 
· 1) Common Law Malice - Uttered with spite or ill will (hate)
· D actually hates the person & this is why they are saying bad false things about them
· P will have to prove this 
· 2) Constitutional Actual Malice - Knowing the statement is false or recklessly disregarding it is true or not 
· NY Times v. Sullivan
· B) Constitutional Defenses
· Con Defenses are a 2-step analysis. 1st is always: Define the status of the P (not the D), b/c this will affect what level of obligation to be imposed on P in terms of proof
· Step 1) Status of P
· a) Public Official?
· Rule: Public official P must prove that the statement was uttered with ACTUAL MALICE (in addition to the other prima facie case)
· Like adding another element 
· Actual Malice = Speaker knew it was false or uttered it with reckless disregard as to whether it was true ot not (NY v. sullivan) 
· Who is a Public Official?: Someone working for the gov (or just finished), and usually has or appears to the public to have substantial resposnsbility, or control over gov affairs 
· Exs: governors, senators, heads of departments (even local), candidates for office, former officials (for purposes of commenting on their performance while in office), social workers (b/c wield power over kid’s lives), & police officers (b/c they exercise state granted power in doing their duties) 
· Does NOT include: Staff & secretaires
· Public School Teachers: Court’s split
· Rationale: Ppl have lots to say about public officials & if you are one you just got to take it most of the time 
· Rule: Same standard applies where the defamatory statement is in the context of PO’s duties, or if it is about something else entirely. 
· b) Public Figure
· Rule: Must also prove actual malice in addition to other prima facie elements
· 3 Kinds of Public Figures:
· 1) General Public Figures: Someone who is notorious in society (Big actors, talk show hosts, former POs)
· Ex: (Famous general in military(Colin Powell) = general public figure. Not PO b/c he hasn’t been in office for a long time, but still famous
· Ex: Coach of state university (John Wooden) = general public figure
· 2) Limited Public Figure - Person who voluntarily inserted themselves into a public debate about some issue
· It is one’s own activity, where they are attempting to insinuate themselves into a public dispute, that makes you LPF. 
· Distinction Btw GPF: GPFs are very widely known, LPF is someone who is public for purposes of a particular dispute
· Standard of Proof will change based on the relation between the public figure and the statement*
· Ex: “President of Heal the Bay dumps oil in the ocean” 
· The prez of Heal the Bay is a LPF for issues involving pollution
· Thus, for defamation suit, Prez of Heal the Bay, must prove Actual Malice.
· But if defamatory statement had been, “he got in car crash & didn’t pay the damages”, the statement is not related to his status as a LPF and he would be a “private figure” for urpsoes of that defamation suit. 
· 3) Involuntary Public Figure: Basically people who were in the wrong place at the wrong time/thrust into the public sphere due to involuntary involvement in an event (those involved in natural disasters)  
· c) Private Figure?
· Rule: Per SCOTUS, PFs do NOT have to prove Actual Malice. It is left to the states to decide what standard they want to use as long as its not Strict Liability (at least negligence) 
· But could be recklessness, or even as high as Actual Malice 
· HOWEVER: Rule: For Private Figures where the “matter is of public concern”, the P cannot get punitive/presumed damages without showing “Actual Malice” (Gertz) 
· Where “matter is of private concern” the standard of liability, compensatory damages, and punitive/premused damages will all be = at least negligence
· Step 2) Fact vs. Opinion
· Problem: There is potential for couching all “facts” in the form of an “opinion” to try to avoid liability for defamation (Ex: “In my opinion, Bob plagiarized his paper from the internet”)
· Rule: There is no Constitutional rule protecting opinion (Milkovich)
· Thus, just stating a statement of fact by saying “in my opinion” is NOT enough to avoid liability
· Since opinion not constitutionally priviledged, it is up to state courts to determine how they will treat 
· Dispositive Q: Whether a reasonable fact finder could condleu the published statement declares/implies a provably false assertion of Fact
· There are, however, some protection in place (Mikovich)
· i) Statement on matters of public concern must be provable as false before there cna be liability 
· “In my opinion, Major Bob is a liar” = Actionable
· “In my opinion, Mayor Bob shows his abysmal ignorance by accepting the teachings of Marx & Lenin” = Not Actionable
· ii) Reasonably stating actual facts about someone (Falwell)
· Falwell protect parody & in effect protects at least some form of “opinion” 
· NY Times v. Sullivan: Ad placed in NY Times by civil rights leaders making claims about PO, Sullivan (head of Montgomery police dept). Sullivan sues people who put ad in the paper & NY Times. 
· Ad people said that when people were demonstrating that they were abused by police/poice “wave of terror”, Sullivan was never mentioned by name
· But Sullivan met the “of & concerning” element b/c 6 ppl testiifed that they understood “they” to refer to him AND b/c AL had a legal presumption that an attack on a gov dept is an attack on the head of the dept. (main reaossn he met this element) 
· Court: 1) Allowing a public official to sue critics of the public officials’ behavior/department’s behavior (besides Sedition law) - would effectively help the government suppress critics 
· Thus, before the official can bring the suit, must prove 2 things:
· 1) Statements were made specifically about the individual, not the department***
· 2) Factual statements that were made with ACTUAL MALICE
· Rationale: 1) When there are disputes like civil rights movements, we want to make it harder for public official to sue; 2) draw lines btw truth & falsity, and fact & opinion
· Showcases SCOTUS’ willingness to se 1stA to support those who need max speech rights 
· Actual Malice? - Cases:
· Harte-Hanks Communications, Inc. v. Connaughton,(1989), a newspaper published an article accusing a judicial candidate of a scheme to blackmail a political opponent
· Court: The failure to investigate was likely "the product of a deliberate decision not to acquire knowledge of facts that might confirm the probable falsity of [the informer's] charge." 
· Masson v. New Yorker Magazine, Inc.,(1991), the psychoanalyst Jeffrey Masson contended that the New Yorker magazine defamed him by using quotation marks “to attribute to him comments he had not made” knowing full well of the inaccuracy
· Court: Recognized that “quotations may be a devastating instrument for conveying false meaning,” yet concluded that even deliberately and falsely attributing words to a person does NOT by itself satisfy the “actual malice” standard:
· Rule: Deliberate alteration of the words uttered by a P does not equate with knowledge of falsity for purposes of NY Times v. Sullivan standard
· Hustler v. Falwell - Falwell was a very famous right-wing religious figure who pissed off left, including Hustler Mag’s publisher Larry Flint. Hustler had a section that poked fun at famous figures & in 1 issue poke fun at Falwell saying that his “first time was in an outhouse w/ his mother” 
· Court: Falwell is a public figure who has to prove Actual Malice for defamation COA 
· It was a publication, was about him, harmed his reputation, but was NOT a false statement of fact b/c it was a parody.
· So no assertion of fact was actually made b/c nobody would believe this statement. 
· (Falwell then tried suing for IIED - but failed b/c still must prove there was a false statement of fact (an assertion of fact) 
· Gertz v. Robert Welch, Inc. - Private Figures
· Facts: Gertz was a lawyer representing a client who claimed police abused him. Right-wing org published articel about Gertz in a newspaper & lied about him (all false statements).
· Gertz sued the magazine for defamation, claiming damage to his reputation as both an attorney and a citizen. 
· Issue: Can a publisher of defamatory material claim constitutional privilege against liability when the defamed person is neither a public official nor public figure?
· Does the actual-malice standard apply to private individuals?
· Court: the lower courts erred in applying the New York Times standard.
· Gertz = A Private Figure & PFs don’t have to prove Actual Malice 
· Not a GPF - He didn’t try to become famous, he was just a regular lawyer doing his job 
· Limited Public Figure? - Stronger argument b/c he represented himself as someone suing cops.
· There are many articles written here
· BUT, Court said NO - not enough to call him a LPF.
· RULE: The actual-malice standard does not apply to private individuals.
· The states can determine the appropriate standard of care for publishers that defame private individuals if that standard requires some level of fault.
· The actual-malice standard articulated in New York Times is too heavy a burden for private individuals.
· Public/Private figures Hypos:
· 1) The coach of a football team in a large city was accused in Blogger’s blog post published under Blogger’s name of “taking from rich folk like Lori Laughlin and William Singer to get academically unqualified student athletes admitted to the college”.  The coach was hired in the last year to build up a quality football team. Roughly 10,000 people attend college home games during the 8 home games played. The games are not televised.
· If the coach consults you, what standard of defamation must the coach satisfy?
· - Limited public figure is going to need some more presence into a public issue. 
· - Either Limited Public Figure or Private Figure with Public Concern
· 2) A woman who dated a well-known actor a decade ago who has since passed away brought suit for defamation against a local paper. Subsequent to her involvement with the actor, when their affair was covered in People Magazine and other outlets like Star magazine, she has had no other dealings with the media. She has since married and resumed a private life.
· What standard of defamation must she satisfy?
· - In order to decide the status for today, you must decide the status 10 years ago. 
· If that well-known actor is like Brad Pitt was she a general public figure 10 years ago: she may be if she was covered by the media enough
· If she was: Can she lose that status 10 years later?: 
· Kinda a big issue 
· Court said they think she can lose it 
· This one is arguable tho  
Defamation Review Hypos: 
· 1) The father of a child in a legal filing attested that he wanted to take the child from its mother because “she's unfit to have a kid.”  He then went on the courthouse steps and read the above words verbatim. Would either statement meet the standard for defamation?
· “Unfit to have a kid” = an opinion, thus likely not defamation because not provable as true or false
· On the assumption it was defamatory - it may be covered by litigation/judicial proceedings privileges. But on the steps of the courthouse, it would not be covered by that privilege
· 2) A television station truthfully reported in a broadcast that an air conditioner repair business told a homeowner that her entire unit needed to be replaced. In fact, despite what the air conditioner repair person had told the homeowner, the air conditioner did not need to be replaced. Did the station defame the business by virtue of reporter and anchor's use of the phrase “ripped off” when referring to the contention that the homeowner had been taken advantage of the repair business?
· There’s a publication 
· Provable as true or false - yes
· But it's not false - “Ripped off” might sound bad, but it does describe the original action - so it's not a false statement of fact. ( this is where the issue/argument is)
· May be a fair comment privilege issue as well 
· 3) Plaintiff was involved in litigation defended by Attorney. Attorney posted a tweet:  “[Plaintiff] runs an organization for the benefit of its officers and directors, not shareholders and employees. The RICO suit was not frivolous. The 500K lawsuit is frivolous, however, so buyer be wary.” Plaintiff then sued the attorney and his law firm for defamation. Does the plaintiff have a cause of action against the attorney who posted the tweet?
· 1) Clearly a publication
· 2) provable as true or false - No,  (look at it in context - it is a lawyer’s opinion of a litigating issue): prof: think clearly an opinion - and thus NOT defamatory. 
· 4) Plaintiff — a lawyer and self-identified civil rights advocate — sent several letters to local businesses claiming those businesses did not have enough handicapped parking spaces. Instead of merely asking the businesses to create those parking spaces, he demanded each one pay him $5,000 or face a lawsuit.
· One local resident thought plaintiff’s demands were greedy and extortionate, and wrote a letter to the editor of the local newspaper covering the story. The newspaper posted the letter online. Both the newspaper and the letter’s author found themselves as defendants in P’s defamation lawsuit. 
· The “greed” issue is more of an opinion, but “extortionate” may be more provable as true or false - especially because it's being paid to the lawyer. 
· Gertz Addresses:
· 3 types of public figure
· 1) Basic one  - one everyone knows: kardashians, Tom hanks 
· 2) Limited public figure - public figure only on a certain issue.
· 3) Involuntary public figure - (only a handful of cases) - usually people who got swept up in some sort of national disaster.
· Got trapped by the events, did not insert themselves in the events like a limited public figure.  
· If this attorney is a limited public figure the defamation would have to be part of his civil rights advocacy - here it would be because the defamation about him being extornaite and greedy is about the civil rights parking goal

· But is he a public figure? - probably (may not be enough facts) but its possible because he inserted himself into this matterBut Gertz ruled that the lawyer in that case was private figure
· With more facts could prob argue
· Would section 230 be a defense for the newspaper?
1st AMENDMENT FREE SPEECH CLAUSE 
· Structure of Speech Regulation
· Content-Based v. Content-Neutral gov Regs
· SCOTUS 1stA rules distinguish btw when the gov undertakes to regulate speech b/c of someone’s message and when it regulates for some other purpose
· 1st Step: Is it Content-Based or Content-Neutral Gov Reg
· What is the government trying to do with this action? 
· Ex: Obscenity = Content-Based Reg
· Ex: Sign regs = Non-Content Based Reg
· All defamation law is Content-based 
· 2a)(Rule): If Content-Based Reg = Gov must meet Strict Scrutiny - Gov must have a compelling gov interest and regulation must be narrowly tailored to serve that interest. 
· Subset: Viewpoint-based v. Subject matter-ased regs
· Viewpoint = you take one side, and that's the better side
· SM = a general topic
· Ex: Texas v. Johnson
· Court deemed the flag burning statute in the case as “viewpoint” - some burnings of the flag were good and some were bad. 
· Rule: SCrt has creaetd special test for these categories of Content-Based subject mater. For these, use the doctrines as developed in the particular category:
· Defamation - we’ve covered
· Incitement to violence 
· Fighting words
· Obscenity
· Child Pornography
· “True Threats”
· Commercial Speech
· 2b)(Rule): Content Neutral (reg not targeting the content of speech but affects speech), Reg = Gov must have a substantial interest AND reg must be narrowly tailored to that interest AND it must leave open alternative avenues of communication.
· Prof: Sounds like intermediate scrutiny, but in practice is much more deferential
· Exs: Time, place, & manner restrictions 
· Rule: Time, place, and manner restrictions are permitted so long as (i) justified without reference to the content of the rgualted speech (ii) serve a significant gov interest, and (iii) leave open ample alternative channels for communication of info
· Grayned v. City of Rockford: Content-neutral reg restricting protest activity around a schoolhouse during class hours = Con as a reasonable time, place, manner reg
· Compatibility Test: Whether a manner of expression is basically compatible w/ the normal activity of a particular place at a particular time
· Related: Public Forum Doctrine 
· Types: traditional, nonpublic, designated
· Content-based reg? SM - yes; viewpoint - no
· Time, place, mannr reg? Generally permitted 
· Big 3 Takeaways so Far
· 1) start with what’s the purpose of the Gov reg
· Will either be conten-based or content-neutral
· 2) If content-based, it’ll have to fit into enumerated categories or meet a tough standard to be deemed Con
· 3) If reg is not targeting content of speech, but affects speech - itll have to satisfy that test
· 2 Different Types of Challenges to the Constituitonality of a Statute
· 1) Challenge to a statute on its face; or
· 2) Challenge to a statute as applied to a particular speaker 
· Doctrine of Prior Restraint
· Prior Restraint = Limitation/prohibition on speech before it is disseminated
· Ex: Court injunctions/orders stopping speech and licensing systems are classic forms of prior restraints - but they are not the only type of gov actions that constitute prior restraints
· Rule: Presumptively invalid, besides in very limited circumstances
· Potential Exceptions:
· National Security NY Times v. US (The Pentagon Case) 
· Injunction against pretrial coverage of legal proceedings so as to enhance a criminal defendant’s ability to recieve a fair trial
· Near v. State of Minnesota ex el. Olson
· ISSUE: Whether a state law providing for the abatement as a public nuisance any publication deemed “malicious, scandalous, or defamatory” violates the 14th Amendment’s right to freedom of press.
· Is a state law providing for the prior restraint of speech or writings that might be defamatory or offensive, constitutional? 
· HOLDING - Yes violates the freedom of press accorded in the 14th amend.
· 1stA Procedural Issues: Overbreadth & Vagueness
· Use in applying the standards of review 
· Rule: Laws that regulate speech can be challenged as facially unconstitutional on the grounds that they are unduly vague and overbroad. 
· a) Overbreadth = Gov cannot achieve a valid purpose by broad means that reach protected as well as unprotected activity
· Rule: Law is unconstitutionally overbroad if:
· i) It regulates substantially more speech than the Con allows to be regulated; and
· Ex: In an area where the gov can regulate speech, such as obscenity, a law thay regulates much more expression thna the Con allows to be restricted will be declared Uncon on overbreadth grounds.
· Rule: The mere fact that one can conceive of some impermissible applications of a statute, is not sufficient to render it susceptible to an overbreadth challenge. 
· There must be realistic danger that the statute itself will signficantly compromise recongnized 1st amendment protections of parties not before the Court. 
· ii) A person to whom the law constitutionally can be applied can argue that it would be uncon as applied to others 
· This Overbreadth rule is an exception to the general Con Law doctrine that requires people to assert only their own rights. (standing) 
· This is why the “overbreadth doctrine” is viewed as strong medicine.
· b) Vagueness: 
· Rule: A law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted. 
· In part, vagueness doctrine is about fairness - “it is unjust to punish a person without providing clear notice as to what conduct was prohibited?”
· Also risk selective prosecution.
· Coates v. City Council -  CIncinnati, Ohio ordinance made it a crim offense for 3 or more persons to assemble on any sidewalk and their conduct be in a manner annoying to persons passing by. 
· Issue: Whether the ordinance is Uncon on its face?
· Holding: Ordinance is unconstitutionally vague b/c it subjects the exercise of “right to assembly” to an unascertainable standard and unconstitutionally broad b/c it authorizes the punishment of constitutionally protected conduct. 
· Conduct that annoys some, does not annoy others - so it is vague because no standard is stated at all. 
· Rule: Laws regulating speech can be void on vagueness grounds when they are so ambiguous that the reasonable person cannot tell what expression is forbidden and what is allowed. 
· Content-Based Regulations Special Categories
· 1) Incitement to Violence/unlawful Conduct
· Current Test (Brandenburg Test): State may only prohibit speech advocating unlawful conduct where such speech is (i) directed to (ii) inciting or producing (iii) imminent (iv) lawless action; and is (v) likely to incite or produce such action 
· Brandeburg v. Ohio - Brandenburg was a leader of the KKK. He was filimed in Klan regalia, burning a cross and uttering speech that was derogatory to African Americans and Jews
· Convicted under Ohio’s Criminal Syndicalism Act (OCSA) 
· challenged his conviction on the grounds that the OCSA violated his 1st Amendment right to free speech.
· Court: Act was Uncon
· Cannot be sustained because it punishes the mere advocacy and teaching of violence for accomplishing a political goal as an abstract concept. 
· Nothing in the law distinguishes mere advocacy from actual incitement of imminent lawless action
· 2) Fighting Words (Also “True Threats”)
· Defintion: Those which by their very utterance (i) inflict injury or (ii) tend to incite an immediate breach of the peace (Chaplinksy)
· Ex: Epithets, personal abuse
· Rule: not protected by 1stA 
· Fighting words so bound up w/ action (incitement) that more like action than speech
· Rule: Fighting words  non-protection limited to words directed at the “person of the hearer” and likely to provoke a violent reponse, not the world at large (Cohen) 
· Chaplinsky Case - Chaplinsky was being escorted form a crowd that had formed due to him handing out J’s Witness pamphlets. Chaplinsky was escorted away, and as he passed Bowering, the City Marshall Chap called him a “racketeer” and a “fascist.” 
· Court: 1st amendment permits the gov to criminally punish words that are capable of provoking a violent reaction from listeners
· Chapinsky’s statements were NOT protected bc they qulaifed as “fighting words” 
· 3) Obscenity
· Rule: Obscenity NOT covered by 1stA (Roth) 
· “Obscenity” 3-Part Test (Miller): 
· 1) Whether the (a) average person, (b) applying community standards, would find that the work, (c) taken as a whole, (d) appeals to prurient interest (Roth)
· 2) Whether the work depicts or describes, in a patently offensive way (eg Hard Core Porn), sexual conduct specifically defined by the applicable state law; and
· 3) Whether the work, taken as a whole, lacks serious literary aritsitic, political, or scientific value
· Miller Case
· Issue: Does a mass mailing depicting sexual acts constitute obscenity unprotected by the 1stA?
· Holding: Yes - not protected. States have a legitimate interest in prohibiting the distribution of mass mailings depicting sexual acts to unwilling recipients because of the high risk that these materials are offensive.
· 4) Child Pornography
· Rule: NOT subject to 1stA protections, even if NOT obscene (NY v. Ferber) 
· Rule: A state can make it unlawful to possess or even to view child pornography
· Rationale: Protect minors; regualte demand so that there is no $$ in producing child porn
· 5) Sexually Orientated Speech in General
· Ashcroft v. Free Speech Coalition 
· ISSUE: Whether the federal Child Pornography Protection Act of 1996 (CPPA) unconstitutionally restricted speech in violation of the First Amendment because it proscribes a significant volume of speech that is not obscene under Miller and not child pornography under Ferber.
· HOLDING: YES. The CPPA prohibits any visual depiction, whether virtual child pornography, Renaissance paintings, or Hollywood movies, that mimics a minor engaging in sexual conduct 
· The CPPA is overbroad and unconstitutional.
· RULE: Legislation that proscribes a significant volume of speech that is not obscene under Miller v. California, (1973), and not child pornography under New York v. Ferber, (1982), is unconstitutional.
· 6) Commercial Speech
· Rule: Commercial Speech is protected by the 1st amendment
· Rule: Central Hudson Test: For Evaluating Reg of Commercial Speech
· 1) does the commercial speech nvvle illegal acitvity or false or misleading conduct? (If so, completely unprotected)
· 2) Is the gov interest in reg substantial? 
· 3) Does Reg directly advance the asserted gov interest? 
· 4) Is gov reg no more extensive than necessary? 
· Central Hudson Gas & Electric Corp v. Public Service Commn. Of NY - Public Service Commission of NY (PSC) (D) ordered electric utilities in NY to cease all advertising that promoted the use of electricity.This was based on the PSC’s finding that NY did not have sufficient fuel resources to continue furnishing customers’ demands for electricity during the winter months. 
· 3 years later, after the fuel shortage ceased, the PSC requested comments from the public on its proposal to continue the ban on promotional advertising. 
· Central Hudson (P) opposed the ban on 1stA grounds.
· Court: The ban is overbroad because it prohibits all promotional advertising regardless of its effect on energy consumption.
· Applies Test: 
· 1) N/A
· 2) passes
· 3) passes
· 4) Fails - the law is more extensive than necessary - there is no need for complete ban
· 10) Communicative Conduct
· (Symbolic speech) - includes flag burning, draft card burning, wearing a black armband
· SCOTUS has long protected conduct that communicates under the 1st amendment (marches, signs, etc)
· When Is conduct Communicative?
· Test: Conduct is analyzed as speech under the 1st amend if, (1) there is the intent to convey a specific message, and (2) there is substantial likelihood that the message would be understood by those receiving it. 
· When May the Gov Regulate Conduct that Communicates? (O’Brien Test): A gov reg is sufficiently justified if it is:
· 1) Within the constitutional power of the gov
· Prof: usually a given
· 2) Furthers an important or substantial gov interest
· Doesn't want to be some frivolous reason - almost a throwaway
· 3) gov interest is unrelated to the suppression of free expression; and
· 4) the incidental restriction on alleged 1stA freedoms is no greater than is essential to the furtherance of that interest 
· Prof: Where the action is
· Ex: Gov: “we don’t want you burning flags”; “We don't want you burning things in the town square”.
· Question: Is the gov trying to regulate conduct or a message?
· O’Brien Case - O’Brien and three others (Ds) burned their draft cards on the steps of the South Boston Courthouse. 
· Convicted in violation of act that made it a crime for a person to forge, alter, knowingly destroy, knowingly mutilate, or in any manner change a registration certificate.
· O’Brien said this violated his 1stA right
· Court: The act is Con
· Johnson v Texas
· Rule: Can’t enact a ban to burn the flag
· That would just be restricted specific content that the gov says it doesn’t like 
· Analysis Order:
· P: Will challenge either on its face or as applied to him as the particular speaker
· Issue 1) Is it Content-Based or Content-Neutral
· Content-Based = Gov must meet Strict Scrutiny - Gov must have a compelling gov interest and regulation must be narrowly tailored to serve that interest. 
· Content-Neutral: Gov must have a substantial interest AND reg must be narrowly tailored to that interest AND it must leave open alternative avenues of communication.
· Issue 2) If Content-based does it fall under one of the categories?
· Obscenity, fighting words, commercial speech, etc
· Issue 3) Use overbreadth and vagueness to argue standard of review in facial challenges
· Issue 4) Note Prior Restraints
ANTI-SLAPP MOTIONS IN CA 
· SLAPP = Strategic lawsuit against public participation
· Use CA’s ANTI-SLAPP statute to counter a SLAPP suit filed against you
· Description: SLAPP lawsuits are when someone sues someone to intimidate/harass after someone has made statements criticising something/someone in the public sphere.
· The P will then probably tell them that they will pursue the lawsuit, unless they retract their statements. 
· Thus, the Anti-SLAPP motion was spawned - allows the defendant to rapidly dismiss the complaint if meets the reqs.
· Rule: Anti-SLAPP statute allows you to file a special motion to strike a complaint filed against you based on an “act in furtherance of your right of petition or free speech under the US or CA Constitution in connection with a public issue
· If court rules in your favor - it will dismiss the P’s case early in the litigation and award you attorney’s fees and court costs. 
· Additionally, allows you to make a motion to quash the discovery order, request or subpoena if a party to a SLAPP suit seeks your personal identifying info.
· Types of Lawsuits that might Trigger an Anti-SLAPP motion 
· Defamation, Malicious Prosecution/Abuse of Process, Nuisance, Invasion of Privacy, Conspiracy, IIED, Interference with K or Economic Advanatge
· Prof: Work through the 3 step dance
· Step 1: Is the D’s communication covered by the Anti-SLAPP statute:
· Rule: D must have engaged in an “act in furtherance of (its) right of petition or free speech under the US or CA Constitution in connection with a public issue” 
· Public issue = very broad, anything dealing with the gov
· Types of Acts that are Covered: 
· 1) Any written or oral statement or writing made before a legislative, executive, or judicial preceding, or any other official proceeding authorized by law;
· 2) Any written or oral statement or writing made in connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other official proceeding authorized by law;
· 3) Any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest
· Public forum = internet websites where people can be commenting; using a megaphone on a street
· Public Interest = if more than a few people are interested 
· 4) Any other conduct in furtherance of the exercise of the Con right of petition or the Con right of free speech in connection with a public issue or an issue of public interest. 
· Considerations for Whether a statement relates to a matter of Public Interest
· Is the matter within the public eye?
· Is the matter involving a public figure?
· Are large #s of people affected by the dispute
· Does the statement take a position & contribute to debate? 
· Certain classes of activity exempted from a SLAPP Motion
· Commercial transactions, or statements made in connection with conduct of a biz
· Public interest litigation conferring a significant benefit to the public, where the relief sought is general and not specific to the P 
· Rule: You do NOT need to show that the SLAPP actually discouraged you from participating or speaking out 
· Do NOT need to show that the P bringing the SLAPP intended to restrict your free speech. 
· STEP 2: If the standard for protected speech/activity is met, D files to strike complaint
· Must be filed w/n 60 days of service of the complaint
· Court must conduct a hearing w/n 30 days of Motion to Strike
· Discovery is suspended after Motion is filed (but may be reinstated for good cause) 
· Better than a motion to dismiss - because after a successful motion to strike, the issue can’t be re-litigated*
· STEP 3: Once Anti-SLAPP motion is filed, P must produce prima facie evidence of each element of the complaint 
· Crt will then rule on whether P has demonstrated a probability of prevailing on each challenged COA
· If crt holds “yes” - D may immediately appeal
· If crt hold “No” - Complaint is dismissed (and P may immediately appeal)
· If the Motion is granted, the D is entitled to attorneys fees and court costs  
· SLAPP-BACK Lawsuit? 
· A D who wins the Anti-SLAPP motion may also file a separate lawsuit for Abuse of Process. 
· This follow-on suit typically seeks compensatory and punitive damages 
· Protections for Personal Identifying Information Sought in a SLAPP Suit
· Rule: Allows a person whose identifying info is sought in connection with a claim arising from act in exercise of anonymous free speech rights to file a Motion to Quash
· Void or nullify the subpoena seeking the personal identifying info 
- CASES:
· Sipple v. Foundation for National Progress - P, a prominent, “squeaky-clean” conversative political consultant, brought claims of libel, intentional interference w/ contract, and intentional interference w/ prospective economic advantage against a magazine publisher who published an article describing domestic abuse allegation against the P. 
· Superior Court granted D’s motion to strike (Anti-SLAPP) 
· Court of Appeals affirms
· DISCUSSION:
· 1. Whether the lawsuit falls under the Anti-SLAPP statute?
· b . Public Issue
· Appellant (P) contends that his treatment of his wives is not a public issue and that the article should not be under anti-slapp protection. 
· Court: The Anti-SLAPP leg history shows that it was expressly amended to mandate broad interpretation. 
· Custody dispute = within the statute b/c is is “a leg, executive, or judicial proceeding, or any other official proceeding authorized by law” 
· Domestic violence allegations also within the statute: domestic violence is an extremely important public issue in society.
· P(appellant) has used the topic of domestic violence in order to further his political career. 
· Also, appellant had injected himself into the controversy w/ Chief Justice Chip Robertson by using his influential position/ready access. 
· Here, the issues of spousal abuse generated in the custody proceedings are of public interest when the person accused of the abuse is a nationally known figure identified w/ morality campaigns for national leaders/candidates for POTUS. 
· 2. Whether the Appellant Showed a Probability of Prevailing on the Claim
· A) Whether the article was privileged under CA authority
· P claims that he will prevail on his complaint b/c the article is not privileged. 
· Court: No convinced (pg. 90-91)
· C) Whether the trial Court abused its discretion in refusing to permit appellant limited disc
· Court: To allow appellant such extensive disc would subvert the intent of the anti-SLAPP leg
· D) Whether the Trial Court erred in concluding that appellant failed to demonstrate a probability of success
· Libel Rule: Public figures must prove, by clear and convincing evidence, that the libelous statement was made with actual malice - knowledge that it was false or with reckless disregard for the truth
· 2 types of public figures: all purpose & limited (prof: court did not determine) 
· Record shows that P(app) is nationally known political strategist, that has been profiled, quoted, interviewed, and has used media for his professional advantage many times 
· Court: Regardless of appellant being an all-purpose or limited public figure - app has failed to show by clear and convincing evidence that the article was published w/ malice. 
· CONCLUSION:
· Judgment affirmed - motion to strike affirmed 
· Respondent entitled to attorneys fees and costs 
· D.C. v. R.R - HS student brought hate crime, defamation, and IIED action against another student and their parents for posting derogatory comments on student’s website and threatening him with bodily harm. 
· The P student was pursuing a career as a singer & actor - had recorded an album and been in film at a film festival
· D Student posted a message saying he wanted to rip the other student’s heart out and pound his head with an ice pick
· Trial court denied D’s motion to strike under SLAPP statute. 
· Ds appealed
· DISCUSSION:
· D contends: that his message was protected speech, specifically, a written statement made in a public forum in connection with an issue of public interest.
· 1) Free Speech
· Rule: Must distinguish between true threats that are not protected by 1st amend (b/c of lack of communicative value), and statements that seeks to communicate a belief or idea (like political hyperbole or mere joke - which are protected) 
· Rule: What is considered to be a threat is governed by an objective standard - would a reasonable person foresee that the speaker’s statement would be interpreted by the recipient as a serious expression of intent to inflict bodily harm?
· Some courts apply a subj standard - requires proof that the speaker intended the speech as threat of bodily harm
· B) Free Speech Under the Anti-SLAPP Statute
· 1) Reasonable Recipient Standard (Obj) 
· Here, unequivocally conveys message that reasonable person would see as intent to convey harm
· Ps were not required to know that the author of RR’s message was in a self-described “playful” mood. 
· 2) Subj Standard - Actual Intent Standard
· Even if RR believed his message was humorous, he may still have intended it as a threat. 
· Court: R’s did not make a sufficient showing of protected speech under the subj standard
· C) Public Issue Under the Anti-SLAPP Statute
· Court: DC was not a public figure:
· Public was not fascinated by DC nor widespread public interest in his personal life 
· Although he had released an album, toured, and been in a film - Ds did not offer any evidence to show that DC was known to the public or in the public eye 
· Court: RR’s comment did not implicate a public issue
· RR said it was just a joke
· Nor is it analogous to a magazine article that discusses a celebrity or a a tv interview about a celebrity 
· RR’s message is devoid of any “about” or “discussion” 
· Conclusion: RR did NOT satisfy burden w/ respect to the 1st part of Anti-SLAPP analysis - court does not consider whether Ps demonstrated a probability of prevailing on merits of claim
· Denial of anti-SLAPP motion affirmed
PART II:  PRIVACY TORTS 
· 1) False Light
· 2) Publicity given to Private Life/ Public Disclosure of Private Affairs
· 3) Intrusion upon Seclusion
· 4) Appropriation of name/likeness
· Related Torts:
· Right of publicity
· Breach of confidence
· Historical Background
· Privacy torts involve information privacy:
· Privacy torts usually involve intrusion into another’s affairs, or misuse or disclosure of private info about someone to other people.  
· 3 Interrelated themes:
· 1) Public and private info - where is the line drawn and what do they protect (from the cases) 
· 2) Tension btw desire to promote the free flow of info, against the interest in not having debilitating or embarrassing info about oneself. 
· 3) How privacy concerns have become more pronounced w/ increasing tech sophistication 
1) FALSE LIGHT
· Rstd 2nd of Torts - 652E: One who gives publicity (1) to a matter concerning another that places the other before the public in a false light (2) is subject to liability to the other for invasion of his privacy, if:
· a) the false light in which the other was placed would be highly offensive to a reasonable person(3); and 
· b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and false light(4) in which the other would be placed 
· Professor/Simplified Elements:
· (1) Publicity 
· Bigger than Defamation “publication” - has to be more than just a few people
· Publicity requires broadcasting it to many people (more than a couple. Ex: Telling 2 ppl wouldn’t be enough to complete the tort.
· (2) Placing another in a false light
· More of a general false portrayal -so looking at the big picture and to look at the entire context 
· See Braun v. Flynt
· Rule: P need not prove that the false light hamed her reputation 
· Ex: Swimming w/ the pig; putting a churchgoing woman’s pic in a magazine. 
· (3) “Highly Offensive” to a Reasonable Person
· Comment c to section 652E: Only where there is such a major misrepresentation of his character, history, activities, or beliefs that serious offense may reasonably be expected to be taken by a reasonable man in his position, that there is a COA for invasion of privacy. 
· Rstd - P’s privacy is not invaded when unimportant false statements are made, even when they are made deliberately. 
· (4) * Actual Malice (actor knows or recklessly disregards) (JX Split)
· Rule: Actual Malice regarding the falsity of the publicized matter and the false light in which the other would be placed. 
· JXs are split on the issue of whether a private figure P must prove constitutional actual malice for a false light claim. 
· Some courts require actual malice & some do not - but - SCOTUS in Cantrell assumed it was required 
· Rule: Public Officials & Private Figures MUST prove actual malice 
· NY Times Standard applies if matter of public concern
· Distinguish False Light Tort vs. Defamation Tort
· Defamation: P must prove specific false statement that harms reputation 
· False Light: P must prove a general overall false portrayal
· Defamation protects one’s reputation, while false light tort shields one from being subjected to “highly offensive” portrayals that disturb one’s emotional tranquility. 
· Defamation: Publication = just telling one other person
· False Light: Needs to be to actually a decent amount of people (but kinda ambiguous) 
· False Light Defenses
· Rule: False light is the only privacy tort to allow truth as a defense
· CASES:
· Cantrell v. Forest City Publishing - Forest City Publishing (D) published an article written by Joseph Eszterhas (D) featuring the Cantrell family. Mr. Eszterhas was writing an article about the collapse of a bridge where Mr. Eszterhas had been killed
· Mr. Eszterhas interviewed the kids who were wearing worn out clothes, but never interviewed the wife/mom (she was out at the time).
·  Eszterhas wrote that Mrs. Cantrell would not talk about what happened to her husband or how the family is doing
· The article described the family as very poor & mischaracterized the Cantrells’ living conditions, overemphasizing the extent of the poverty they were living in
· Family sues for false light - not that they were poor, but that the portrayal of impoverishment and claim that mom refused to talk to reporter
· Issue: Does a newspaper publish falsehoods about a family knowingly if it implies that the mother was home during an interview at which she was not?
· Court: When looking at the whole portrayal, with the gist of it all, the representation did put the family in a false light
· By describing Mrs. Cantrell’s appearance, and stating that she would not talk about certain things, Eszterhas implied that she was home at the time of the interview and that she was actually interviewed (or at least that he attempted to interview her)
· Furthermore, Eszterhas clearly knew that what he was writing was false because he was present at the home when Mrs. Cantrell was not - what happened here was enough to show actual malice
· Rule: P must show that the defendant published falsehoods knowingly or recklessly.
· Braun v. Flynt - girl filed a lawsuit after a hard-core porn mag, Chic, published a photo of her feeding a pig underwater with a bottle. 
· Court: B/c P’s pic was placed w/o her consent in a magazine devoted to sexual exploitation of women - the jury could find that the ordinary reader automatically will form an unfavorable opinion about the character of P
· The inclusion of the photo in a porn men’s mag was capable of conveying false impression of the P 
· Rule: “False light” element satisfied where the portrayal is in “overall context” of sexual exploitation and isarpargmetn of owmen 
· HYPOS:
· LA Farmer Market - Photo taken of couple sitting together at the market (girl looked kinda angry). Couple tried to go after photographer, but can’t b/c there’s no expectation of privacy from having pic taken in public place
· But then “Ladies Home Journal” article published: 
· “Love at first sight is a bad risk” & love based on sexual attraction is wrong & likely to lead to divorce” 
· False Light?
· Back in the 50s it won - divorce, etc more taboo 
· Today - probably would not - not “highly offensive to a reasonable person” 
· Jose Solano - Good-looking actor/heartthrob guy. Featured on cover in a playgirl magazine, but only have a short section and no actual nude pics in it, but the magazine headlines made it seem like there would be a Solano nude spread.
· Prof: he should've won;
· But Court said NO
· Takeaway: Can argue 
2) PUBLICITY GIVEN TO PRIVATE LIFE (Public Disclosure of Embarrassing Fact) 
· Rstd 2nd of Torts - 652D: Publicity given to Private Life - One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasin of his privacy, if the manner publicized is of a kind that:
· a) Would be highly offensive to a reasonable person, and
· b) Is NOT of legitimate concern to the public
· Professor/Simplified Elements
· (1) Publicity 
· Same as false light
· Ozer v. Borquez - P an associate attorney, revealed to the managing attorney that he was homosexual and needed to be tested for HIV - soon he learned that the entire firm knew of this situation.
· Court: Recognized a tort for public disclosure of embarrassing private facts, but held that the publicity req of the tort req “communication to the public in general or to a large # of persons rather than to just one individual or a few.” 
· (2) Concerning the Private Life of Another
· Rule: Things that happen in public are usually NOT protected 
· Daily Times v. Graham - Women’s skirt blew up at AL state fair and pic taken 
· Court: P could recover(prob wouldn't be the same today). Certain kinds of activities taking palace in a public space can be treated as private
· Gill v. Hearst
· McNamara
· Neff
· (3) “Highly Offensive” to RP
· Offensive to ordinary sensibilities 
· (4) Not of legitimate concern to public (newsworthy) 
· Newsworthiness focuses on a judgment by the media as to whether some particular kind of info is of sufficient importance to let the world know about it. 
· Frequently contrasted w/ the notion of privacy itself 
· Doe v. Mills - Ds displayed a large sign declaring that the Ps were about to receive abortions, and implored them not to “kill their babies”
· Court: Trial court erred when it held that the decision to have an abortion was a public issue. 
· Even though aborition generally may be a matter of public interest - the P’s identities in this case were not matters of legit public concern, but instead, were purely private matters. 
· Haynes v. Alfred A. Knopf. Inc - Knopf(D) published a book that chronicled the move of 5M African Americans btw 1940 and 1970 from impoverished rural areas to what have been called “urban ghettos.” 
· Haynes is in the book and described in an unflattering light as an alcoholic, an adulterer, and a poor worker and husband.
· Haynes sued for invasion of privacy/publicity given to private life
· Issue: Whether a private P has a right of privacy which protects against the truthful publication of his previous misconduct, when the facts about his misconduct are relevant to the public’s legitimate interest?
· Court: Haynes does NOT recover. The info about Haynes is true - that’s what makes a privacy violation, a privacy violation. 
· Judge does not consider it to be anything that is really private about the guys life (if it had been close portrayals about his sexual life, or how he went about it - then mightv’e been different). 
· But the revelations were known to the community at the time, even if he thought he moved past it
· Also it kinda is a public concern based on people trying to learn about the issue/time that the book is about - and can't restrict this info to the public 
· A 1st amendment issue as well 
· Rule: P must show that the private facts published are such as would make a reasonable person deeply offended by the publication, and in which the public has no legitimate interest.
· The reqs of both offensiveness and newsworthiness are related, as oftentimes the more offensive a personal detail, the less it impacts a legitimate public interest.
· IMPORTANT NOTE: For this tort, Posner says that P can lose either b/c 1) the tort elements are not satisfied, OR, 2) even if all the elements are satisfied, there is a countervailing interest in the 1st Amendment to speak the truth 
· Rule: Always possible to make an alternative 1st Amendment defense argument 
· GENERALLY, the press can publish truthful info about a matter of public significance even if it publicly discloses private facts, cuz protected by 1st amendment. 
· 1st Amendment Limitations on Disclosure Tort: There is a 1st Amend right of people to speak freely on any subject unless it fits into a very narrow, circumscribed area.
· Cox Broadcasting: Press obtained the name of the rape vicitm from a judicial proceeding, and from records that by law were open for public inspection. 
· Court: Press publication protected by 1st amend. Key rationales:
· Info was disclosed in a public, judicial proceeding;
· The source was available to any member of the public;
· Press has an important function to check judicial process. 
· Rule: If info is from a public proceeding you can’t penalize for the publication of it 
· Daily Mail: 
· Rule: If a newspaper lawfully obtains truthful info about a matter of public significance then state officials may not constitutionally punish publication of the info, absent a need to further a state interest of the highest order (compelling state interest)
· This level of state interest is very hard to show and Court has never found anything to be a compelling state interest. 
· If it is about private concern, that is still an open question 
· BUT private concern is the only thing that is left of the tort after Bartnicki???, so if that is gone too, then the tort can’t be used for anything 
· Bartnicki: Private convo was illegally obtained & broadcast on radio by Vopper who knew it was a result of an illegal interception. Court says you can’t punish broadcaster even if he knew it was illegally obtained b/c:
· 1) he played no part in the interception
· 2) he lawfully obtained access to the tap
· 3) Subject matter of convo was a matter of public concern
· Rule: The 1st Amendment prohibits liability for publishers who lawfully obtain and publish the contents of an intercepted private conversation, even when the initial interception was unlawfully made by an independent 3rd party.
· Florida Star v. BJF 1st amend limitations on the disclosure tort) 
· Facts: BJF had reported to the county sheriff’s department (defendant) that she had been raped by an unknown person. The official report prepared by the dept contained the full name of B.J.F. and was put in the press room, where it was seen by a reporter for The Florida Star (D).
· The reporter published the report, including B.J.F.’s name, in the newspaper.
· BJF settled with police dept and sued Florida Star
· Court: Newspaper had a 1st Amend right to publish it 
· “We hold only that where a newspaper published truthful info which it has lawfully obtained, punishment may lawfully be imposed, if at all, only when narrowly tailored to s state interest of the highest order, and that no such interest is satisfactorily served by imposing liability under the state statute here.”
· Key Takeaway: “lawfully obtains truthful info about a matter of public significance. = gone 
· Rule: Info about a matter of public significance lawfully obtained by, and published by, a newspaper enjoys 1st Amendment protection, absent a need to further a state interest of the highest order.
· What is left of this Tort after BJF?
· “We hold only that where a newspaper publishes truthful info which it has lawfully obtained, punishment may lawfully be imposed, if at all, only when narrowly tailored to a state interest of the highest order…” 
· Matter of public significance is gone 
· Applies not just newspaper, anything could really work( your twitter account)*
· Many courts now recognized a Constitutional Newsworthiness privilege. 
· CASES/HYPOS:
· Daily Times v. Graham - Women’s skirt blew up at AL state fair and pic taken 
· Court: P could recover(prob wouldn't be the same today). Certain kinds of activities taking palace in a public space can be treated as private
· Gill v. Hearst - Married couple snuggling in a market. Photog takes a pic & publishes it. Court holds they did this in public so it’s their problem, anyone walking by could have seen it, so it’s not protected and could be published 
· McNamara - Soccer player’s genitalia comes out of his shorts during a public soccer match. Photog captures it and publishes it 
· Court: No violation, photog can publish it 
· Neff - Male sports fan at Steelers game was hamming it up for photogs. Pic of him with his pants unzipped was taken & published in Time. 
· He sued for violation of privacy.
· Court: No violation b/c it was taking place in a public space & photography in public space is permitted so you are one at risk. 
· No COA where factually accurate photo is published even if the photo is “offensive to ordinary sensibilities” 
· Haynes 
· See above
· BJF 
· See above 
· Terry Bollea v. Gawker Media, et al - Example
· Website posted video of Hulk Hogan banging a chick in a canopy bed
· Gawker got it from someone else
· Shows that there are privacy implication that even public figures still have 
· But the fact that Gawker themselves posted it makes that section 230 does not apply - if someone just posted it to the Gawker cite, Gawker would not have been responsible. 
3) Intrusion upon Seclusion 
· Rstd 2ndTorts: Section 652B - Intrusion Upon Seclusion
· One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person. 
· Note: Not necessary to record information to be “intrusive”. Tort is complete with the intrusion. No publicity required for the tort
· Professor Elements:
· (1) Intentional 
· Can’t be negligent 
· Requires knowledge or substantial certainty that acts would result in intrusion 
· (2) Intrusion 
· Doesn’t have to be physical intrusion, could be any kind of action that results in intrusion (like snooping through email, hacking, identity theft, etc) 
· Rule: No intrusion where the info is “open to the public” or has been voluntarily revealed to others
· a) If you show up at someone’s house under false pretenses (saying you’re a meter reader, when you’re actually spying) then that is an intrusion even if you were voluntarily let it. B/c the consent was given under false pretenses. 
· b) Hypo (Hamberger v. Eastman) - Couple finds video camera in wall of bedroom in apartment. Even though it never recorded anything, it is still enough to be intrusion 
· Rule: Not necessary to record information to be “intrusive”. Tort is complete with the intrusion. No publicity required for the tort
· If publicity is given to the event - that might increase damages though.
· (3) Solitude/seclusion/private affairs of another 
· Solitude = person’s desire to be left alone.
· Seclusion = someone has set themselves aside (either with a physical or metaphorical space they have created for themselves 
· Private Affairs = book and records, financial matters, med records, relationships with other people that you are trying to keep quiet
· (4) Highly offensive to RP
· Judged by the jury 
· SEE Plaxico v Michael
· Close Surveillance of Activities 
· Pinkerton National Detective Agency v. Stevens - Found the pervasive surveillance stated a COA against Ds by setting out a course of conduct “which would disturb an ordinary person w/o hypersensitive reactions”
· ICU Investigations, Inc. v. Jones - Investigation was NOT highly offensive or objectionable b/c the D merely observed/recorded the P while he was outside his home, in full view to any passerby; no wrongful intrusion. 
· Intrusion upon Seclusion vs. Public Disclosure Tort 
· Intrusion = requires “Intentional”; Disclosure = does NOT
· Intrusion = just requires an intrusion; Disclosure = need publicity
· Public vs. Private 
· Requires court to distinguish btw what is “public” & what is “private” 
· Rule: Only intrusion into private affairs will trigger liability. 
· The distinction rests on culturally contingent understandings that may change from one time or place to another. 
· Hypo: Widespread deployment of surveillance cameras is not really a privacy concern b/c it's a public safety issue + people are in public so no expectation of privacy. 
· Newsgathering and the Intrusion Tort
· Desnick v. American Broadcasting Co. - TV journalists sent “testers” posing as patients into several offices of an ophthalmic surgeon to determine whether unnecessary surgeries were being performed. Testers used concealed cameras to secretly videotape docs
· Court: The means the testers used to gain entry into the offices and secret recording did not violate the examining physicians rights to privacy 
· Dietemann v. Time, Inc - P, a disabled vet, practiced “healing” with clay, minerals, herbs, etc, and a wand-like instrument. The mag (D) gained entry to the P’s office/home by telling the P they were seeking medical treatment. They then secretly recorded and photographed P in his home and transmitted his voice to the DA. Photos and quotes were used in the mag’s article, “Crackdown on Quackery”
· Court: Clandestine recording/photography of the P in his den and the transmission of his conversation w/o his consent = recovery for invasion of privacy. 
· Even though the P invited the Ds into his house, he did not reasonably expect to be recorded/photographed. 
· Also no 1st amend defense
· Stalking and Following
· Galella v. Onassis - P(Onassis) obtained an injunction from trial court against paparazzi (Galella) - b/c his aggressive tactics caused her to fear for her safety and her children
· Jacqueline Kennedy Onassis was a public figure and subject to news coverage, but Galella’s actions went far-beyond the normal bounds of newsgathering. He invaded the childrens’ schools, followed closely in an automobile, and endangered children’s safety when they were doing activities. 
· Physically touched Mrs. Onassis; caused them to feat physical contact as he sought to obtain pics; followed children closely on foot and in car
· Court of Appeals: affirmed but modified to allow “normal” newsgathering activities. 
· CA Stalking Statute:
· P must meet:
· 1) D engaged in a pattern of conduct the intent of which was to follow, harm, or harass the P
· 2) D either violated a restraining order, or “made a credible threat with the intent to place the P in reasonable fear for his/her safety, or the safety of immediate family member
· 3) P demanded that the D cease and abate his/her pattern of conduct, but the D persisted
· 4) P reasonably feared for his/her safety, or the safety of an immediate family member. 
· CASES:
· Nader v. GM - Nader had sharply criticized GM. Since Nade was supposed to be a squeaky-clean dude, and GM was trying to get some dirt on him. Things they did & courts conclusion:
· 1) interview his acquaintances/neighbors 
· Court: NOT an intrusion b/c he doesn't have right to prevent people from interviewing his acquaintances (this would hinder the freedom of press greatly) 
· 2) Kept him under surveillance in public places (followed him into a bank & saw number of bills he was getting 
· Court: Following him in public in the ordinary course of the day is fine; BUT if it were comprehensive close surveillance, so that at every turn he could no go anywhere without being followed, that might potentially be an intrusion 
· So following him outside = not intrusion. But when he gets into the bank it changes. If Nader takes out his money and openly counts it so that other people could see - no intrusion
· But if he is trying to count his money privately - then it IS an intrusion to look over his shoulder and try to see.
· 3) Accosted him w/ girls - would come to door and try to solicit sex
· Court: Not an intrusion is girls are outside of house/hotel
· 4) Harassing phone calls to his house 
· Court: Not an intrusion b/c merely calling someone where you have their phone number is not an intrusion 
· 5) Tapped his phone 
· Court: YES is an intrusion (also violation of fed law) 
· RULE: To sustain a cause of action for invasion of privacy, a P must show that the D’s conduct is truly “intrusive” and designed to elicit information which would not be available through normal inquiry or observation.
· The mere gathering of information about a particular individual does not give rise to a COA under this theory.
· RULE: Privacy is invaded only if the info sought is of a confidential nature and the defendant’s conduct is unreasonably intrusive.
· RULE: Finally, there can be no invasion of privacy where the information sought is open to public view or has been voluntarily revealed to others
· Pinkerton National Detective Agency v. Stevens (close surveillance) - P’s insurance company hired the Pinkerton agency to investigate the extent of his injuries after a car accident. They snooped around him for several months (hiding behind hedges, peering through windows, etc)
· Court: Found the pervasive surveillance stated a COA against Ds by setting out a course of conduct “which would disturb an ordinary person w/o hypersensitive reactions”
· ICU Investigations, Inc. v. Jones (close surveillance)  - P’s former employer hired ICU to investigate the extent of his injuries in preparation to contest P’s claim for worker’s comp. Conducted a 12 day investigation where agents observed and recorded P peeing in his front yard.
· Court: Investigation was NOT highly offensive or objectionable b/c the D merely observed/recorded the P while he was outside his home, in full view to any passerby; no wrongful intrusion. 
· Plaxico v Michael (highly offensive to a reasonable person) - P claimed privacy was invaded when the D shot photos of her through the window while she was engaged in sex stuff with D’s fomer wife. D then used the evidence of the lesbian relationsip againd this former wife ina  child custody preceding.
· Court: Although P was in “a state of solitude or seclusion in the privacy of her bedroom where she had an expectation of privacy” a reasonable person would feel that D’s interference failed to rise to the level of gross offensiveness
· (seems strange - there were 2 strong dissents)
· Court also said, “most reasonable people would feel that D’s actions were justified in order to protect the welfare of his minor child (suss) 
· Shulman v. Group W Productions (nuances involved in balancing freedom-of-the press and individual privacy) - The cameraman filmed Shulman’s extrication from the wrecked vehicle, the medical care provided, and her transportation to a hospital in the helicopter. At the same time, a small microphone placed on a nurse captured audio conversations with Shulman and her family member. Subsequently, edited and broadcasted on a documentary tv show
· Court: 
· 1) Filming the accident scene = NOT an intrusion b/c it something open to the public. Anyone passing by could have seen & heard what was going on. She had no right to not be filmed under these circumstances 
· 2) Filming inside the medivac helicopter = WAS an intrusion b/c that is like being in an ambulance and the victim has a reasonable expectation of privacy in an ambulance
· 3) Putting mic on nurse & recording convo = WAS considered intrusive even though passerby could hear what she was saying 
· Rule: The CA tort of intrusion into private places, conversations or other matters requires (1) an intrusion into a private place, conversation or matter, (2) in a manner that is highly offensive to a reasonable person. 
· To establish “intrusion” a P must show that, while enjoying a reasonable expectation of privacy or seclusion, a D invaded some zone of physical or sensory privacy area or obtained unwanted access to, or data about, the P.
· Rule: If a fact is of legit public concern, it is newsworthy - then publication is protected
· To be newsworthy:
· 1) story must have some social value
· 2) the degree of intrusion and extent of P’s role must be appropriate
· 3) logical nexus btw the subject’s presence in broadcast and matter of legitimate public interest. 
· Bartnicki v. Copper  Big Point: intrusion tort vs disclosure of private - Private cell phone conversation (btw chief teacher union negotiator and head of union)  was illegally intercepted by an unknown 3rd party. Fed law prohibits both the interception & disclosure of that info. (2 separate violations). The illegal recording is left in the mailbox of the head of the local taxpayers org. This guy then gives the recording to a local radio host, Vopper, who airs it to the world. 
· Person who actually intercepted it is never found (would clearly be liable). 
· Bartinicki (person who was recorded) files suit against Vopper
· Court: Elements of the intrusion tort are met b/c the intrusion on private phone convo & the public disclosure tort would have prohibited the giving publicity to the private convo. (Case is being brought by fed statute, but both torts are represented in the statute.
· The Fed statute                                    Torts:
· Interception               =        Intrusion Tort 
· Intentional disclosure  =         Publicity to private affairs
· Problem is that Vopper didn’t commit the interception of the call (so had nothing to do w/ the intrusion). P argued that Vopper knew the convo was illegally intercepted and is liable for knowingly airing it.
· Court: Radio host can’t be liable and gives 3 reasons for why radio host had 1st amendment right:
· 1) He had nothing to do with the illegal interception
· Prof: Makes no sense to me; pretty BS
· 2) Radio host lawfully obtained access to the tapes, even though the info itself was intercepted unlawfully by someone else. 
· Prof: A bit stronger, but a little BS
· 3) Subject matter of convo was deemed a matter of public concern 
· Prof: Strongest reason - These are public people; how are the kids affected; want to protect public discussion/info
· Even if the interceptor had just handed it to Vopper - Copper would still NOT have liability. 
· Rule: The 1st Amendment prohibits liability for publishers who lawfully obtain and publish the contents of an intercepted private conversation, even when the initial interception was unlawfully made by an independent 3rd party.
· NOTE: The “Electronic Communications Privacy Act”
· Only federal act specifically addresses interception of email.
· Rule: ECPA makes it a federal crime to intentionally or willfully intercept, access, or disclose, or use another’s wire, oral or electronic communications (email falls into this) 
Maybe privacy Hypos on PDF STM Outline ???????
4) Appropriation of Name or Likeness 
· Involves 2 issues:
· Money - interest in protecting one’s ability to control image & profit from it (like copyright)
· Protection of Personality - Reputation & peace of mind (like libel) 
· Rstd 652C (Rule): Appropriation of Name or Likeness: One who appropriates to his owne use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy
· (1) “Appropriates”
· Rule: Appropriation = unwanted, unpermitted use, usually of an ordinary person (not a celebrity) 
· Ex: Cereal company puts pic of woman on their box w/o permission (hulk hogan slide)
· (2) Own use or benefit 
· Rule: Taking for the use of oneself in an economic way; economic connotation required. 
· Exception (Networthiness defense): New is ALWAYS protected. You cannot sue a magazine/newspaper, etc that plasters a bad pic of a celeb on the cover to sell mags if it is newsworthy
· Rule: All critique of contemporary icons IS news (even if it is not commenting on events currently taking place - ex: Barry Bonds making lots of money is news(cardtoons)) 
· Borat Example
· Rule: ALWAYS possible to have a 1stA defense 
· (3) Name or likeness (including voice) of another
· Distinguish Related Tort of: Right to Publicity
· Right of Publicity: The right of a person to control the commercial use of her identity, such as her names, likeness, and in some cases, voice
· Typically a statutory right, so one needs to read the statute
· Exam: If statute is teste, statute will be provided 
· Generally, it is recognized as a property right which can be assigned or licensed. 
· Common-Law appropriation Tort = ordinary involves the unwanted and unpermitted use of the name/likeness of an ordinary, uncelebrated person for advertising or other such commercial purposes (although possible that the appropriation tort might arise from the misuse of another’s name for purposes not involving strictly monetary gain). 
· Seeks to protect an individual’s personal interest in privacy.
· Injury = measured in terms of mental anguish that results from the appropriation of an ordinary person’s identity.
· Right of Publicity Tort = Involves the appropriation of a celebrity’s name or identity for commercial purposes. 
· Seeks to protect the property interest that a celebrity has in his/her name
· Injury = economic loss a celebrity suffers when someone else interferes with the property interest that he/she has in her name. 
· White v. Samsung(1993) 
· Facts: D, Samsung, attempted to parody Vanna White from WOF. Depicted a robot, dressed to resemble White and posed next to the WOF wheel.
· Court: B/c the ad evoked awareness of White the advertisers approached her “identify”, and White, therefore, made out a viable claim of a violation of her “right to publicity” 
· Kozinski Dissent: Under this majority opinion, it is now a tort to REMIND the public of a celebrity. Not to use a celebrity’s name voice, sig, or likessne - but to simply evoke the thought of:
· (Debate is where it was her likeness or not)
· Prof: Think its a bad outcome that Vanna won
· Agrees with the dissent - that its a social commentary
· Policy: Debated b/c extreme interpretations of the “right” would effectively deprive the public of much commentary currently protected by the 1st amend
· Michael Madow: publicity rights must be carefully circumscribed b/c “publicity rights facicilate private censorship of pop culture”. 
· The power to license is the power to suppress.
· Appropriation: What is a “Likeness” 
· Hulk Hogan Slide
· Woody Allen Slide
· “Newsworthiness” Defense
· Rule: New is ALWAYS protected. You cannot sue a magazine/newspaper, etc that plasters a bad pic of a celeb on the cover to sell mags if it is newsworthy
· Rule: All critique of contemporary icons IS new (even if it is not commenting on events currently taking place - ex: Barry Bonds making lots of money is news(cardtoons)) 
· Dustin Hoffman Lawsuit
· Court: This is a newsworthy spread & and ITS NOT an AD
· They are making points about the development of fashion 
· Differentiation between Vann case: Vanna case was in the form of an  advertisement, this was not (journalism) 
· Borat Example: A lot of people tried to sue Borat
· Court: Borat can take the “average American’s” bizarre and strange reactions to Borat’s own strange actions and it can be newsworthy and the guy filmed cannot sue. (Lemerond v. 20th Century Fox (2008) 
· “Newsworthy” defense was their main defense throughout the whole movie and usually worked. 
· Supersize Me Movie Example: (Candelaria v. Spurlock (2008))
· Facts: McDonalds worker behind the counter caught on film for a bit. Film used the clip with her in it w/o authorization. She sued
· Court: Case dismissed 
· Employee’s appearance was merely incidental and the film’s general subject matter was newsworthy. 
· Aspiring professional Model Hypo: 
· Facts: 4-year-old, aspiring professional model who had consented to appear in YM mag was shown in a magazine column that wasn't about her but was about some other 14-year-old girl who wrote in about her very drunk ed up and having sex her boyfriend and his two friends.
· Court: she won at the trial  court
· 2nd Circuit referred it to Highest court in NY: This court held that it was newsworthy and that the mag could use the image of the model (seems surprising) 
· Applications of Appropriation/Right of Publicity Tort & 1st Amendment
· First Amendment TEST RULE: Under the 1st Amendment,  a COA for appropriation of another’s name and likeness may not be maintained against EXPRESSIVE works whether factual or fictional. 
· Zacchini v. Scripps
· Facts: Reporter taped Z’s “human cannonball” act, in which he was shot from a cannon into a new 200 feet away. 
· SCOTUS: A news account that contained video of Zacchinis entire act could be made subject to liability w/o violating 1st amendment 
· Comedy III Productions v. Gary Saderup - Transformative Test
· Facts: Saderup was an artist who created a charcoal drawing of the faces of the 3 Stooges. Saderup used the drawing on lithographs and t-shirts that he sold
· Were not advertisements, endorsement, or sponsorship of any product 
· Comedy III (which owns the rights of publicity) brought suit for misappropriation of its right to publicity
· CA Sup Court: Employed a “transformative test” - Asking whether the challenged matters adds something new, with a further purpose of different character, altering the first with new expression, meaning, or message. 
· Conclusion: Saderup’s work is NOT Transformative 
· Saderup’s undeniable skill is manifestly subordinated to the overall goal of creating literal, convention, depictions of the 3 stooges
· Prof: Doesn’t agree - these images didn't exist until Saderup drew them, could’ve been honoring, etc. 
· Dora v. Frontline Video 
· Facts: Documentary chronicled the events and public personalities at Malibu in the early days of surfing - including P (Miki Dora) P did not consent to have any material that involved him included.
· Court: Held summary judgment for Ds - because it was a true story, newsworthy, etc. 
· CASES
· Cardtoons v. MLBPA
· Facts: Case is built around the right of publicity statute in Oklahoma which parallels the Appropriation Tort. Cardtoons created funny baseball cards about MLB players w/o their permission. 
· MLBPA objected b/c they claimed they were getting nothing out of the sale of the cards. 
· Issue(s):
· 1) Have the Ps established the elements of the COA
· 2) If so, does the 1st amendment protect the portrayal? 
· Holding: The cards are protected speech under the 1st amendment. Cardtoons wins
· (1) Has P established the elements of the COA?
· Yes and the court also rejects both of Cardtoons arguments regarding the exceptions in the statute:
· “News” exception - exempts use of person’s identity in connection with nay news, public affairs, sport broadcast or account, or political campaign
· Exemption for use in commercial medium that is not directly connected w/ commercial sponsorship or paid advertising.
· (2) Does the 1stA protect the portrayal? 
· Court: Yes
· MLBPA Arguments: (prof disagrees on)
· 1) non-traditional form of publication
· Prof: hahaha
· 2) Cards are “merchandise” not speech
· Prof: So is the NY Times
· 3) Cards are “commercial speech”, and therefore should receive intermediate scrutiny under the “commercial speech” rule of Scotus
· Court: Distinguishes White v. Samsung on basis that White involved commercial advertising and court agreed with dissents
· Balancing First amendment against MLBPA Interests
· “A parody of a celebrity does not merely mapoon the celebrity, but exposes the weakness of the idea or value that the celebrity symbolizes in society”
· Social Interest of Right of publicity?
· Provides an incentive for creativity and achievement?
· Promotes the efficient allocation of resources
· Protects against consumer deception?
· Allow celebrities to enjoy fruits of their labors 
· Cardtoons: Parody is important
· MLBPA: Economic/non-economic interests
· Held: 1stA interests outweighs MLPA’s interests in protecting players’ publicity interests. 
· RULE: In OK, the sale of parody cards featuring similar names and/or likeness of MLB players is protected speech under the 1st amend. 
· Rule: B/c Cardtoons directly challenges a state law that imposes restrictions on its right of free expression it has satisfied the state action req of the 1st amend claim
· Thus, the court must balance the magnitude of the speech restriction against the asserted gov interest in protecting the MLBPA’s property rights
· Winter v. DC Comics - juxtaposed the celebrities statutory right of publicity against the 1st amendment.
· Rule: While the right of publicity allows celebrities to prohibit others from using their likeness, the 1st amendment entitles one to express “Alternative versions of celebrity images” 
· Artistic expression which literally depicts/imitates a celebrity for commercial gain doesn't trump the celebrity’s right of publicity, while an expression that so transforms the celebrity’s likeness as to be the artist’s own expression is protected by the 1st amendment 
· Court: Concluded that D’s comic books contained transformative “creative elements” and were therefore entitled to 1st amendment protection. 
· Other Examples:
· Obama on Billboard: Billboard in NY showing Obama wearing a coat manufactured by Weatherproof. Company is trying to use an association w/ Obama to sell their product. 
· If Obama sued, he would WIN b/c they are using his image to impliedly endorse the product.
· Same would be true if Madonna was shown on a billboard in the same circumstances
· Selling a product is very different from critiquing a person 
· So this Obama case is distinguishable from the Cardtoons case and is also distinguishable from the Vanna White case. 
· Woody Allen: Woody is dressed as a hassidic jew in a movie. American Apparel takes that image and uses it in an ad. Only thing trh ad says is “American Apparel”.
· Woody sued b/c they’re selling something even though he’s not wearing their product 
· Woody Won. 
BREACH OF CONFIDENCE
· Typical Elements: (Tort is frequently statutory) 
· 1) The D owed P a duty of confidentiality
· (i) This is a different duty than what we learn in torts about duty of reasonable care. The regular negligence duty does not suffice here
· (ii) An affirmative duty must be established, it is not presumed. To find that a duty existed, must have either:
· 1) A relationship: (where there is an implied obligation not to disclose confidential info like lawyer/client); OR
· 2) Statutory duty of confidentiality 
· 2) The D learned of info of a confidential nature
· 3) Which was communicated to D in confidence; and
· 4) D disclosed the info to the detriment of the claimant 
· Requires more injury than just the disclosure itself
· Nockleby’s Note:
· (i) So there’s a duty that is created by the relationship, a passing of info & breach
· (ii) Establishing breach of confidentiality depends on proving the existence and breach of a duty of confidentiality. 
· US Courts look at the nature of the relationship btw the parties. Most commonly, breach of confidentiality apples to patient-physician relationships
· But it can also apply to relationships involving banks, hospitals, insurance companies and many others 
· Distinguish: Health Insurance Portability & Accountability Act (1996) (HIPAA) 
· Imposes significant notification and consent requirements on all health care providers before any medical infor may be shared among different professional, health care providers, or insurers.   
· Covered Entities:
· Health insurers, plans, clearing houses, data processor, providers (if they engage in electronic transactions)
· Small plans (<50 participants) exempted
· Distinguish: Evidentiary Privileges 
· What: Right to withhold confidential info from court 
· Who: The person called to testify (Doc) might not be the holder of the privilege
· Cannot waive; must assert the privilege on behalf of protected party
· Why: Social value in confidential relationship outweighs judicial function 
· And right to every person’s evidence 
· Contrast: Duty to Warn - Tarasoff v. Regents 
· Issue: Does psychologist owe duty to warn a non-patient (victim) of the risk that his patient is threatening physical violence towards the non-patient?
· General CL Rule: Duty warn/protect if another is foreseeably endangered by conduct of another if “special relationship” existed:
· See Rtsd 2nd Torts: 315: There is no duty so to control the conduct of a 3rd person as to prevent him from causing physical harm to another unless
· a) 
· b) a special relation exists btw the actor and the third person which imposes a duty upon the actor to control the 3rd person’s conduct
· McCormick v. England
· Facts: P, Sally McCormick filed a complaint alleging that her physician, Kent England, breached a duty of confidentiality by disclosing info about her emotional health during a divorce proceeding involving her former husband. 
· England described MC as suffering from: major depression and alcoholism, acute and chronic” & and that the children’s schooling has suffered. 
· Issue: Did Dr. England breach the confidence of McCormick?
· Court: Recognizes/creates the CL tort of Duty of Confidentiality in SC
· Step 1) Need a relationship that creates the duty of confidentiality: Here, duty of confidentiality stems from a relationship between doc & Patient (court looks to past cases, hippocratic oath, and other south carolina things to determine)
· Different from doc patient privilege b/c that only allows you to stop doc from testifying about you - here the doc wrote letter of his own disclosing info
· Doc has a duty to NOT violate McCormick’s confidentiality & not tell others about Mc’s problems 
· But remand to see if this is a type of case where disclosure was ok due to danger to family/the wife 
· Exception: Can be privilege to break the confidence in order to protect someone else (i.e. the kids)
· Remanded to see if this privilege applies 
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· Problematic Issues
· Duty to maintain confidence in modern medical system - modern medicine involves a complex network of distributed medical providers (all of whom have access to patients records; BUT few of them have any direct relationship w/ the patient)
· Doesn’t doc need to discuss patient’s medical history with:
· Other medical providers & staff, patient’s health insurance company, doc’s malpractice carrier, research colleagues?
· Can a duty of confidence arise absent a fiduciary relationship? (UK does this) 
· Non-trust-based duty of loyalty? 
· If so, same elements 
· HYPO from last time: A law firm working for a hospital proposed a plan for obtaining payment of unpaid medical bills.  The hospital would give the firm all patient registration forms numbering 12,000 on which patients had put name, telephone number, age, and medical condition.  The law firm would review the forms and screen for medical conditions that might qualify for Social Security benefits under the Social Security Supplemental Income program of the U.S. government.  The firm then would telephone any patient whose condition looked promising, inform the patient that the call was made on the hospital’s behalf (but not disclose that it was a law firm actually calling), file the disability application, and if successful take a fee from the hospital.  Any potential causes of action against either the law firm or the hospital? 
· COAs against the Hospital:
· Breach of Confidence Tort: 
· Prob meets the first 3 element, but the 4th element (D disclosed the info to the detriment of the claimant) may be tough to prove 
· One may argue that the disclosure is the injury
· However, the rule we are using for this class requires more 
· Ethical Issue:
· Potentially solicitation issue 
· COAs Against the Law Firm
· Once the lawyer speaks to the patient, the patient is its client, so it’s disclosing to the hospital that this person got the benefits = thus potential “Breach of Confidence” Tort 
· Meets the 1st 3 elements
· And now meets the 4th element - there will be harm to the patients because the hospital will try to collect 
· Also a Conflict of Interest 
PART III: ECONOMIC TORTS 
· Economic Loss Rule (short version)
· GR: Generally we don't allow pure economic losses to be recovered
· Ex: Accident on the freeway that makes you and thousands of other late to your job, fired, miss an interview, etc - all of you cannot recover
· These torts aren’t exceptions to the economic loss rule - they are consistent with it, but give people a way to recover certain economic losses via tort. 
- 7 Economic Torts:
· 1) Inducing Breach of K
· 2) Intentional Interference with Prospective Economic Advantage
· 3) Unfair Competition/Misappropriation
· 4) Misappropriation of Trade Secrets
· 5) Injurious Falsehood
· 6) Fraud & Misrepresentation
· 7) Negligent Misrepresentation 
1) INDUCING BREACH OF CONTRACT ((Interference w/ Contractual Relations) 
· Historical Background:
· Origin in Statute of Laborers (1350) issued by Edward III. 
· Prohibited “enticement” of peasant workers
· Fast Forward: Lumley v. Wagner (1853) 
· Opera Singer(Wagner) refused to perform her K of performance. Promoter sussed wagner, seeking an injunction requiring to her to perform
· Singer won - CAN’T get specific performance of employment K because it would be like enforcing servitude/slavery. 
· Considered an infringement of ones rights to basically enslave themselves for that time. So instead there’s an expectation damages remedy. 
· Lumely decided to sue the Wagner’s enticer, a dude named guy: Lumley v. Gye (That’s kinda the start of the tort)
· Why do we need this Tort?
· Facts: A has k with B; B breaches and does biz with C instead
· Why do we need a tort allowing A to sue C for “interference” w/ the k? 
· Answer: 
· Moral reasons to enforce Ks
· Economic incentives to abide by ks/not entice others
· Eliminates alternatives to the Bs of the worlds
· Counter argument : Theory of efficient breach
· Efficient Breach: If B can get a better deal than we should allow it, if B just has to pay A money = everyone wins
· ELEMENTS*
· (1) A valid K existed between Plaintiff and 3rd party 
· (2) The defendant knew of the existence of this K
· (3) Without justification, the D intentionally engaged in acts or conduct which induced the 3rd party to breach the K w/ P***
· The “justifications” are important areas (next section) 
· GR: Intentionally = knowledge with substantial certainty
· Hypo: When you see real estate signs, it is universal that the agent for that listing is in contract with the seller, so other agents would have knowledge of a K, and couldn’t just hit up the seller and get them to come with them 
· Hypo: Produce distributor: You think they already have an agreement and you say something like, “when you’re done with the other guy come with me”. Gotta be careful that you don’t say anything too strong that actually gets them to leave for you. 
· (4) The Defendant intended to induce a breach of K 
· Must also intend to actually cause a breach
· GR: Negligence not sufficient
· Ex: You just sent an ad to the produce manager that just said generally what you can do for producer managers - here you wouldn't have intended to induce a breach. So even if it did end up causing a breach, the element wouldn't be satisfied 
· (5) The K was in Fact Breached 
· (6) The acts and conduct of the defendant which induced the breach caused damage to the P 
· Types of “Justifications”
· 1) Protecting Own Contract 
· Hypo: During the Covid toilet paper issues - if the toilet paper company tells the store that they need to just give 10% to everyone - it is perfectly fine for the store to give the toilet paper maker money to give them what they originally contracted for (protect their contract) even if that means the toilet paper maker breaks other Ks
· 2) Where Enforcement of the K is Against Morals, Health, or Safety 
· Ex: Persuading boxer to an unregulated match not to fight
· 3) Labor strikes to induce customers not to shop, or others not to deal, or other workers not to labor
· 4) Advertising lower prices w/o deliberate effort to cause person A to abandon a K w/ person B
· Imperial Ice v. Rossier
· Facts: Imperial Ice Company (P) buys ice biz from popular ice guy (Coker). The purchase K include a non-compete clause, so that Coker agreed not to sell/distribute ice in the territory (Santa Monica)
· But Coker then started selling ice that was supplied to him by company (Rossier) 
· Imperial Ice sued and sought an injunction against Rossier to stop them from inducing Coker to breach purchase K ( claimed that Rossier induced the breach in order to sell ice to Coker @ a profit
· Trial Court sustained a demurrer to the complaint 
· Holding: The Complaint states a COA: The Complaint alleges the Rossier intentionally/activity induced Coker to breach the K in order to sell ice to Coker at a profit 
· Rossier would NOT be liable if they simply sold ice to Coker and did nothing to actively induce him to brech his K with Imperial Ice
· Rule: A COA exists where a D induces a 3rd party to breach his contract with the P through the otherwise lawful use of moral, social, or economic pressures, unless there is sufficient justification for the inducement.
· Rule: An inducement is justified where it has greater social value than the protection of the contract’s stability, 
· Rule: Contractual stability generally has greater social value than competitive freedom, and an inducement to breach is not justified if it is simply intended to further the defendant’s own economic advantage at the expense of a competitor.
· Rule: An inducement must be intentional, and a P cannot sustain an action against a D if he did not know of the existence of a K or if his actions were not intended to induce a breach of K
2) INTENTIONAL INTERFERENCE W/ PROSPECTIVE ECONOMIC ADVANTAGE 
- Introduction: 
· After Lumley v. Gye - english courts were uncertain as to the extent to which prohibition on “interference” extended to relations not embodied in an enforceable K
· Old English Cases - See slides (Ex: Keeble v. Hickeringill) 
· This Tort involves a relationship that has not been reduced to K yer (its a prospective economic advantage). Problem w/ Tort is that its very broad b/c it covers all kinds of behavior we engage in on a day-to-day basis + difficult to distinguish it from legitimate competition. 
· Should Courts Distinguish?
· 1) Enforceable Contract?
· 2) Expectancy:
· 3) Flow of customers”
· E.g. Mogul steamship 
· Conflicting Impulses: (Rights as Freedom of Action vs. Rights as Security)
· 1) Protect Status Quo, protect stable arrangements (“property” type interests)
Vs
· 2) Protect Freedom of Action (ex. Competition, freedom to act to get things for oneself) (Ex. Tuttle v. Buck) 
· Ex: Strikes, boycotts, and similar means of coercing a bizs to change their practices can “interfere” with “expectancies” of the biz and often have disastrous economic effects. 
· NAACP v Clairborne Hardware Co - series of civil rights boycotts and pickets causes substantial losses to white bizs. 
· State courts imposed damages upon the NAACP/organizers, which included 7 years of lost profits. 
· SCOTUS: Overturned the damages award and found that the ends that the boycotts sought (desegregation, more jobs for poeple of color, etc) were lawful and most of the means(picketing, boycott, persuasion) were also lawful. 
· ELEMENTS: 
· (1) An Economic Relationship Btw the P and another, “containing a probable future economic benefit or advantage to P”**
· (2) D’s knowledge of the existence of the relationship
· (3) D “intentionally engaged in wrongful acts or conduct designed to interfere with or disrupt” the relationship**
· GR: P has to show that D’s act was wrongful (Della Penna v. Toyota)
· Narrows the types of conduct that can be punished by the tort
· Wrongfulness may:
· 1) Lie in the method used (thing outside realm of legit biz trans) (Ex. Coercions, firing huns, throwing rocks at window)
· 2) By Virtue of Improper Motive (Prof: not helpful b/c too vague & broad though) 
· Mere negligent interference is NOT sufficient (i.e. accident) 
· (4) Actual disruption, and 
· (5) Damage to the P as a result of D’s acts. 
· 2nd Rstd: VERY broad definition of protected arrangements 
· “Foreign lawyers reading the Rstd as an original matter (that) the whole competitive order of American industry is prima facie illegal.”
· The broadness of the tort - essentially makes perfectly acceptable biz practices within the tort (legitimate persuasion) 
· Should Wrongfulness” be the Standard? - Different JXs have created alternative Reqs
· “Wrongful’, = “We don’t like what you did”. It is very broad and undefinable.
· “Improper”, = This is even broader & lots of conduct could be challenged under it if it were the standard
·  “Illegal” = This definition would make the tort very narrow; (Prof. Ok with that.)
· “Independently tortious”  = First have to prove an underlying tort to get damages associated with it. However, would be redundant except allow recovery for econ loss
· Ex: I’m competing w/ another grocery store & know that the other store has the best manager & my store would do so much better if that manager were gone. So I hire someone to break his knees, and then I’ve committed an independently tortious act which affects their ability to compete & that is enough to trigger this
· Prof: Thinks this is what the standard should be 
· Della Penna v. Toyota Motor Sales, USA, Inc.
· Facts: Toyota wanted to introduce Lexus in US at a lower price & keep prices high in Japan. They sell Lexus to US dealers & include clauses in the K w/ dealers saying they cannot re-export the cars back to Japan & sell them there. Mr. Della Pena buys Lexuses from the US dealers & re-exports them to Japan b/c he was not bound by this K. Toyota tells dealers they can’t sell to Pena or else they are going to cut the dealers off. 
· Della Pena has no supply K w/ these Lexus dealers, all he has is an ongoing relationship w/ them & he argues that is enough for this tort
· Holding: Pena loses. Della Penna must show that Toyota’s conduct was wrongful to maintain the claim. 
· Rule: An individual bringing suit for alleged interference with prospective contractual relations (economic advantage) must prove that the alleged interferer engaged in some kind of wrongful conduct.
· Takeaway: Court must show that there is something more than just interference, conduct must actually be “wrongful”
· Inserts wrongful into the elements 
· Court: Toyota didn't do anything wrongful they were just protecting their interest in how they wanted to rollout their vehicles
· DP Tek v. AT&T
· Facts: Dispute arises out of the competition between Dp-Tek and AT&T (NCR) to win the contract for the POS hardware component used in Venture Stores upgrading of its cash registers. 
· Basically as these parties and others were competing for the K, AT&T got some info about how DP-Tek was doing their POSs. 
· Venture and DP-Tek had originally executed a Master Agreement that referred to potential orders and had a confidentiality agreement
· Potential orders = not binding, confidentiality = binding 
· Venture had also told AT&T orally that it won the K - but no Ks actually signed
· Later At&t presented an amended proposal to Venture that was significantly less costly than its original bid and had many comparisons to DP-Tek’s retrofit. 
· Venture ultimately signed a K with At&t and they installed the POS software. 
· DP-Tek then sued AT&T alleging tortious interference
· Issue: What Did AT&T do that was “wrongful” and would be fall within the tort (must go through each action individually)
· Rule: To overcome the competition privilege in an interference with prospective contractual relations suit, the P must demonstrate that the D’s asserted conduct constitutes an independently actionable conduct. 
· Holding: The conduct asserted (in singularity or the aggregate) does NOT constitute independently actionable conduct - Therefore, DP FAILED to overcome the competition privilege 
· 1) AT&T (NCR) induced Venture to breach its confidentiality agreement when it offered lower prices
· Best argument but court rejects - not wrongful/independently actionable
· Prof thinks it's silly to reject because it's basically a rejection of the tort itself
· 2) AT&T (NCR) misrepresented (trash talked) DP’s prototype
· Court rejects - NOT Wrongfu/independently actionable
· Not wrongful to trash their design b/c they are in comp & competitors are always going to be puffing their products (whether you puff your own product or downplay the other guys) 
· 3) AT&T (NCR) refused to shared its source code
· Court reject - NOT Wrongful.
· It may have hurt DP Tek but that doesn’t matter b;c they are in competition  & NCR owed them nothing
· 4) Offer of a more competitive bid, DOES NOT = independently actionable conduct 
· No evidence that reduced prices/other advantageous terms were conditioned on access to the prototype/disclosure of pricing. 
· Moreover, the Rstd authorizes “persuasion” and “limited economic pressure” 
· Takeaways:
· Not every court has adopted “independently actionable”
· Breakout Room Hypos: 
· (1). A horse owner brought suit against the harness driver of another horse when that driver allegedly drove his horse into the other horse’s path and struck it with his whip causing the horse to break stride. The horse owner alleged that as a result of this conduct his horse placed sixth instead of some higher position in the horserace. May the horse owner maintain a suit for interference with prospective economic advantage consisting of prize money?
· 1st element: P’s argument relationship is with the horse race owners and the probable future economic benefit/advantage
· The pitfall is: with whom the economic relationship was with - here there is really no economic relationship and there’s really no probable future economic benefit.
· (2). Economic advantage, antitrust and unfair competition against a poker club and the city when the city refused to grant a poker club license to the Plaintiff because Plaintiff had not acquired appropriately zoned land. Plaintiff alleged that the poker club had conspired with city officials limiting any poker club to a newly-created zone under the control of the existing poker club.  May P maintain suit for IIWPEA?
· City 
· Poker Club
· Plaintiff - wants to run a poker club
· Complaint that city/poker club got together conspired to create a zone that had been for poker clubs but entirely under the control of the existing poker club 
· Going through the elements: (1st & 3rd are always where the action will be) 
· 1) can't be future customers - because would be too hard to show “probable future economic benefit” 
· Could be city (Ethan though
· Prof - Not a prospective relationship, very hard to claim an economic relationship with the city in this case
· 2)
· 3) Prof: This type of conspiracy wouldn’t qualify 
3) MISAPPROPRIATION/UNFAIR COMPETITION (competitor to competitor) 
· Old CL Definition: Commercial behavior that was deceptive or unjust 
· This tort encompasses many things & is kind of a catch-all tort. If there is bad conduct in the marketplace, it can be labeled as unfair comp so need to look at precedent to figure it out
· It is a weak claim when listed by itself & should always be listed last in a complaint. Many types of conduct have been moved into different torts 
· Unfair comp law is a CA statute. 
· Elements: (lol)
· 1) Unfair
· 2) Competition 
· Practices that fall into the Area of Unfair Competition (still violate, but now there’s much better statutes to deal w/ these, but still know)
· False advertising 
· Ex: Car dealership falsely publicizes that it is an authorized dealer of Rolls Royce cars
· “Bait & Switch” selling tactics
· “We have Iphone 12s”, but then when you come in they only have some crappy phone and you buy
· Mislabeling of goods
· Gucci bag
· Authorized substitution of one brand of good for another 
· False Representation of products or services
· “Passing off”, or creating brand confusion 
· Other Practices sometimes Described as “Unfair Comp” that we cover elsewhere in the Course 
· Use of confidential info by former employee to solicit customers
· Trade libel
· Misappropriation of trade secrets 
· Policy:
· Basic Conflict: 
· Protecting “property-like” interests - When ppl work hard and create a biz, we want to encourage these job creators & protect them from interference
· Vs
· Ensuring vigorous competition - We allow comp to destroy the prop-like ideals. We allow ppl to set up enterprises in comp with others
· If you choose this route: Could potentially focus on bad behavior - identify behavior you don't want in the market, and punish that behavior 
· Therefore, depending on which approach court wants to take - regulation through litigation will focus on:
· 1) Protecting Property; or 
· 2) Regulating D’s behavior 
· International News Service (INS) v. Associated Press (AP)
· Facts: INS copied the content of newspapers published on the East Coast by AP., re-wrote the copy & telegraphed it to west coast, thus beating AP to the punch. 
· Issue: Potential Claims
· 1) Bribing employees (not an issue in SCt)
· 2) Inducing AP members to violate their Ks by giving INS the new before publication (not an issue in SCt)
· 3) Copying news from bulletin boards and from early editions of AP newspapers & selling it
· Issue is not CP or TM 
· Instead, claim involves whether the actual content of the news is “property” 
· Holding: INS is liable for unfair competition because it interfered with AP’s quasi-property right in selling its gathered news.
· SCOTUS examines both: the underlying “property-like” claim made by the P; & the behavior D engaged in
· P’s Property-Like Claims: not claiming CP, TM , or any conventional prop right 
· BUT, spent much time, and resources in compiling the news; thus
· Majority: Deems it Quasi-Property 
· D’s Behavior: Copying the content of newspaper published on the east coast, rewriting the copy, and telegraphing it to west coast
· No claim of misidentification of the source (But see Holmes dissent)
· D says: Once published, the news is free to repeat
· Majority: Deems it Misappropriation (behavior) 
· Court Distinguishes:
· Individual consumers passing on news of the day = OK
· Using others’ new reports as tips = OK
· Holmes Concurrence:
· As to misidentification of the source, injunction granted to avoid: 
· mislabeling , false labeling, or misrep
· Brandeis Dissent:
· There is NO property interest
· Many great ides are free to repat unless CP or TM or other IP statutes are complied with 
· The fact there is “value” in the news does not transform it into property
· The fact that D’s agents read the news developed by P and repeat it does not transform it into P’s property 
· D’s Behavior: Is not objectionable, they merely read & transmit 
· RULE: A quasi-property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade.
· RULE: Competitor news sources owe each other a duty to conduct their own business in a manner that will not unnecessarily or unfairly injure the business of others.
· The right to exclusively sell news one has gathered through its own time, labor, and money is a quasi-property right, and interference with this right constitutes actionable unfair competition. 
· The Law Today:
· Cheney Bros - Someone designing seasonal patterns fro dresses & it was not feasible to protect them under CP b/c they didn’t now which pattern would take off.
· Someone copied a popular pattern. Plaintiff (creator) sued the person who copied him. The copier did not sell it as a knockoff.
· Court: Pattern NOT protected. Judge Learned Hands - you cant protect that design without statutory protection. 
· INS was intended to create a CL protection for things that are not designed to be protected by statute.
· NFL v. Delaware: NFL objected to a football lottery ran by state of DL (as to who would win a particular game) 
· DL said we are building a lottery around dates of games. 
· NFL said you are using our creation to make money & using our property interest.
· Court: NOT protected - thus did not conssitute actionable misapproporation.
· All of these cases culminate in the Rstd, which says that INS is confined to its facts only b/c it was over broad, it would hinder comp in our society too much.
· So INS needs to be limited to its facts, but the idea - that you need to figure out which approach you start with & that it changes the analysis - is still valid. 
4) MISAPPROPRIATION OF TRADE SECRECTS 
· ELEMENTS (TX Standard)
· (1) That a trade secret existed in which P had ownership rights when D committed the acts complained of by P
· Doesn’t have to be CP, TM , etc
· Something that company keeps secret
· Ex: Customer list, recipe
· A trade secret is only a trade secret if it remains secret 
· Can’t disclose it. 
· P has to take significant steps to protect the info from disoclosure, keep it under lock and key, keep it under a “need to know” basis.
· (2) The D acquired the trade secret 
· a) through improper means*
· b) Through P’s disclosure of the trade secret to D in a confidential relationship; or 
· c) Under other circumstances in which D owed a duty not to use/disclose the trade secret
· Note: Reverse engineering is not on the list = not improper
· (as long as not protected by patent)
· You can take something apart & figure out how it was produced, & then produce the identical thing & sell it, as long as you don’t pass it off as the original product (ex. Coke) (TS prot = very limited)
· (3) D used or disclosed the trade secret without P’s permission;
· (4) That (a) P suffered harm as a direct and proximate result of D’s use or disclosure of P’s trade secret, or (b) D gained from such use or disclosure 
· 1) Quasi-Property & Protection of Trade Secrets
· Trade secrets are sometimes described as a form of “property”, but the nature of the property interest is very limited 
· Ex: Trade secret law protect only against certain types of acquisition
· In contrast to patent law which prohibits copying of any kind. 
· Competition and Quasi-Property, revisited 
· Courts are adjudicating 2 contradictory (and incommensurate) interests in trade secret cases:
· P’s interest in security w/o competition; against -
· D’s interest in gaining every advantage in a competitive marketplace
· Hypo (Renee Beauty Salone v. Blose-Venable) - D hair stylist left Renne salon and set up competing biz. Info about Renee’s customers were contained on cards which were sole property of Renee and was forbidden for any employee/3rd party to misuse or steal salon info.
· Upon starting her salon, D contacted former customers but contended that they developed the list from memory
· P claims the lists are trade secrets
· Court: 
· P emphasized the compilation of the list which D knew only from their employment w/ P
· On other hand, D is merely competing with P, which might put P out of biz. 
· Rockwell Graphics Case
· Facts: Rockwell manufacturer printing press & their replacement parts. The only way to create the replacement parts was to use Rockwell’s “piece part drawings,” (Includes materials, dimensions, tolerances, and methods of manufacture). Thus, someone else could not recreate a replacement part simply from looking at another replacement part; it must have the piece part drawing.
· Occasionally, Rockwell subcontracted the manufacture of a part to a vendor. In these cases, Rockwell gave a copy of the relevant piece part drawing to the vendor.
· DEV Industries, Inc. (DEV) (D) was a competing manufacturer whose president was fired by Rockwell when he was caught taking piece part drawings from a Rockwell building. 
· Rockwell brought suit against DEV for misapprop of trade secrets.
· Issue: Are the “piece part drawing” trade secrets? ( Was the grant of summary judgment for Dev proper because the prints were not trade secrets because Rockwell only took minimal efforts to keep them safe?
· Does a trade secret owner have to make reasonable efforts to maintain the secrecy of the subject matter?
· Holding: A trade secret owner must make reasonable efforts to maintain the secrecy of the subject matter.
· A reasonable jury could reach a conclusion on both sides of the question of whether Rockwell made reasonable efforts to maintain the secrecy of the drawings. 
· Accordingly, summary judgment was not appropriate. 
· Analysis: Did Rockwell make reasonable efforts to maintain the secrecy of the piece drawings
· 1) Rockwell has 1000s of these drawings locked ina secure location w/ security guard. Their engineers have to sign them out when they want to use a drawing. 
· But they can make copies of the drawing & distribute it to the rest of the team. Engineers are supposed to destroy these copies after, but this policy is not enforced
· 2) Subcontractors are also given copies of the drawing to make the pieces. Those subcontractors give copies to their vendors who might place bids on them
· Vendors are supposed to give the recipes back but that policy is not enforced. 
· Thus, although the originals are locked up, there are many copies floating around 
· SM reversed b/c it could be found to be reasonable to allow employees access to do their jobs, and also reasonable to give a sub-manufacturers as long as you protect it w. Confidentiality agreements (reasonable to give drawings to those who need it to perform job) 
· Rule: A trade secret owner must make reasonable efforts to maintain the secrecy of the subject matter.
· The efforts of the purported trade secret owner must be weighed in terms of the costs incurred in maintaining security, while at the same time weighing indirect costs, such as ease of conducting business under extremely secure conditions.
· Rule: Only in very extreme cases will determining what constitutes reasonableness be appropriate for summary judgment.
5) INJURIOUS FALSEHOOD 
· Description in General: Disparagement of the P’s property, products, business, or services which affects their marketability. 
· Kind of defamation of a product/biz
· Background: 
· Has several names (“Trade Libel”; “Commercial Disparagement”), but we will use “Injurious Falsehood”.
· Arose out of the Slander of Title actions
· Oral attack on the reputation re P’s ownership of land
· Related (or may be the same) Tort: “Prodcut Disparagement”
· False statements re quality of P’s goods; SEE:
· Dickes v. Fenne
· Oprah Winfrey Case
· Some JXs have just a single catch-all name for all the related torts 
· Difficulty with the Tort: Lies in separating healthy competition from underhanded tactics
· Therefore: Policy Discourse is particuarly useful in applying the rule
· (Note: Order of argumentation - rules; precedents; policies 
· ELEMENTS 
· (1) D made false statements
· Same kind of issues come up from defamation
· (2) Injury
· (3) Publication
· (4) Of & Concerning - derogatory to the P’s Biz in general
· (5) Special Damages (Injury to Pecuniary Interests) 
· (6) Malice:
· a) Recklessness, Knowledge of Falsity (i.e., constitutional actual malice); or
· b) Spite or ILL Will (CL Malice); pr
· c) Intent to Cause Harm
· What is “Acceptable Competitive Language” is Typically a Key Issue
· “May D say _ about P’s products or services?”
· Rule: A Competitor MAY:
· Puff his own products (Rule: Competitors are privileged to exaggerate the merits of their own goods, or to offer comparative statements about products in the market.)
· “Our product is worth 10X what you’ll pay for it”
· “You won’t be sorry you hired us”
· “Our vacuum will clean better than anything you’ve used before”
· Hypo: Pizza Hut v. Papa Johns - Pizza Hut sued PJs over its slogan “Better ingredients. Better Pizza. Papa Johns”
· Pizza Hit claimed that the slogan was implying that PJ’s main competitor’s ingredients (ie. Pizza Hut’s) were inferior
· PJ’s defended with Puffery - WON
· Dominos than used the Papa johns puffery claim in their commercial 
· Rule: A Competitor MAY:
· Say General Words of Comparison 
· “Better than X”
· “X doesn’t perform as well as mine”
· “X isn’t very useful, when you get right down to it”
· Speak Harshly in a general way about competitor (ex. “He’s unfair in dealings”) 
· Say “my product is more healthful than yours” 
· Rule: A Competitor MAY NOT:
· 1) Publish materially false statements about comepetitiors’s products or services 
· When you start raising #s/tests (that are false) in the comparison
· Or that gov tested it and found it, Ex: 40% as effective (Testing Systems) 
· Or the gov doesnt want to do biz with them since they suck
· If in fact they are false, then P has good COA 
· 2) Raise Questions about comp’s financial viability unless true 
· Testing Systems v. Magnaflux 
· Facts: The P and the D were business competitors. The D sent a false report to the P’s current and prospective customers, stating that the U.S. government had conducted a study and found that the P’s product was only 40% as effective as the defendant’s. 
· The plaintiff brought suit. 
· Issue: Can a statement comparing the quality of companies’ products be actionable?
· Holding: Both statements were actionable b/c provable as true or false & they are actually false
· 1) “Their products don’t work, they are no good”
· Actionable b/c its more than just a comparison since it suggests they did not perform the service at all
· 2) “The gov is throwing them out”
· Actionable b/c it suggest product is no good. But id there were only the first statements in this case (no statement about gov), it would be a much closer case) 
· Rule: If a statement comparing the quality of companies’ products is falsely backed, or impliedly backed by fact, then the statement may be actionable.
· Statement that merely exaggerates the quality of a company’s product is not actionable
6) FRAUD / INTENTIONAL MISREPRESENTATION 
· History: Misrepresentation is a “hoary” concept w/ roots back to:
· Garden of Eden?
· English CL: There’s been a remedy for “deceit” at least since the year 1201 (typically involved contractual relations)
· Ex: Weighers of grain (15th C case)
· But Tort actions against 3rd parties not reconginzed until Pasley v. Freeman (1789)
· Pasley involved a D who told lenders that a deadbeat was credit-worthy when the D knew he was not
· Court: D’s misrepresentation to lenders of creditworthiness was actionable
· Present: Recognized COAs
· 1) Intentional misrepresention (Fraud)
· 2) Negligent Misrepresentation 
· 3) Statutory consumer protection COAs that are fraud0based
· Typically require fewer elements 
· CA: consumer protection statues, “Unfair Competiiton Law” known as UCL or “1700”
· False advertising laws
· Intentional Misrepresention/Fraud ELEMENTS: 
· (1) False (Mis)representation 
· Use the checklist, & have to check at least 1 thing off**
· (2) Made with Scienter (as to the falsity of the misrepresentation)
· GR: Knowledge to the truth or falsity of the statement 
· Or reckless
· (3) With the Intent to Induce P to Act or Refrain from Acting 
· (4) Which Caused the P to Act:
· a) Cause in Fact/Materiality
· Important enough to the P to get them to do something
· “These statements were material to my decision, and, in fact, got me to do what the D wanted me to do”
· b) Proximate Cause 
· “To whom the duty is owed”
· Essentially the Palsgraf Rule - Foreseeability
· If its foreseeable that the thing you told the other guy, will be told by him to others - if so, then there may be liability
· Ex: Geernaert v. Mitchell - House seller could reasonably expect that his misrep as to security of foundation would be repeated to subsequent buyers 
· (5) In Justifiable Reliance upon the False Misrepresentation
· a) justifiable
· b) reliance
· P must affiirmatively establish that they were justified in relying
· This prong can be employed as a device to shift back to the P the responsibility for discovering the truth about a given transaction 
· Should the P have conducted an independent investigation?
· (6) Resulting in Pecuniary Damages 
· Not just “time”
· Note: Economic torts are an exception to the economic loss rule
· ELEMENT 1: False (Mis)representation CHECKLIST: There are different types of misreps, *with different rules corresponding to each*
· (1) Misrepresentation of Fact
· Not just Puffing (Presidio) 
· (2) Non-Disclosure 
· GR: NO Affirmative Duty to Disclose 
· Exceptions: 
· a) Fiduciary/Confidential Relationship: A fiduciary has a duty to disclose all material facts to the other person
· b) Active Concealment of Material Fact
· c) Incomplete Statement, or Intentional Ambiguity 
· (“Half-Truth Doctrine”)
· Ex: “Ahh you know it was prob in fender bender” - when in reality it was in a wreck that bent the frame
· d) New Info Contradicting Prior Statements 
· When you know the person is relying on prior statements
· e) Where Crt creates a “duty to disclose” (Non - Disclosure Factors found in Ollerman) (special/more uncommon; case-by-case basis) 
· Condition is “latent” and not readily observable by purchaser
· Purchaser acts upon the reasonable assumption that the condition does (or does not) exist;
· Vendor has special knowledge/means of knowledge not available to the purchaser;
· The existence of the condition is material to the transaction - it influences whether the transaction is concluded at all or at the same price 
· (3) Other Possible Types of Misrepresentatins:
· 1) GR: Opinion NOT actionable; Except:
· a) Speaker knows they’re not true/ being reckless
· b) “Special Knowledge” (Presidio) 
· Only really applies when someone is being paid for their opinion. 
· 2) GR: Statements about Future Events (species of opinion) = NOT Actionable
· Except:
· a) Speaker had no intention of performing when the promise was made; 
· b) If speaker knows the statement is false
· 3) GR: When ppl makes statements about the law = NOT actionable
· Exception: Lawyer’s special knowledge
· Ex: Lawyer represents one’s ability to do something under law
· (“I have the power to take your house, since you didn’t make your car payment”)
· Rule: Each misrepresentation must be addressed separately, so have to go through the elements for each
· If they are all the same type = might be able to address as 1
CASES:
· Lacher v. Superior Court
· Facts: Developer wanted to build a building, so it met w/ potential neighbors & made certain representations to them (built on existing grade, set back from street 25 feet, won’t exceed 1 story. 
· Based on these representations, P neighbors acquiesced to the construction, and based on that the city approved it. 
· Then developer started constructions & did not abide by any of the promises they made to neighbors 
· Application to Misrepresentation Elements/Prima Facie Case
· 1) False (Mis)representation
· Misrepresentation of Fact - 1 story, no fill
· It’s after they start building that P can prove there was false misrep
· Also, if it was true at the time, but then plans change - they would still have to fix it (exception “d” of Non-disclosure) 
· 2) Made with Scienter (as to the falsity of the misrepresentation)
· Rule: P must show that at the time D made the statement, D had either knowledge (he knows at the time that they are not going to build like this) or recklessness (he recklessly disregards the truth or falsity of the statement) 
· Even if D did intend to do everything it promised (true when the statement was made), but then 2 years later circumstances change & D wants to violate one of the promises - then D must go back & get approval again from the residents based on new conditions.
· 3) With the Intent to Induce P to Act or Refrain from Acting
·  D made these statements to Ps b/c D wanted Ps to not oppose the building plans. So at the time that D was making these statements, D’s intent was to elicit support/acquiescence from the Ps
· 4) Which Caused the P to Act:
· a) Cause in Fact/Materiality - 
· 1) It was material to the neighbors that it was not 2 stories, and didn’t use fill
· Rule: Materiality is judged on a reasonable person standard
· 2) Must also show “but for the misrep, I wouldn’t have gave my precision to the zoning board, and then the board wouldn’t have to prove it”
· b) Proximate Cause 
· 5) Justifiable Reliance
· P has to say I trusted these guys & D has to say you shouldn’t have.
· D will show that there were other ways P could’ve check it out (like go and look at public architectural plans)
· 6) Pecuniary Loss: Easy to show
· P will say homes are now worth less b/c of loss of the view.
· Presidio v. Enterprises v. Warner Bros Distributing Corp 
· Facts: Movie studio (Warner Bros) opened bidding to movie theaters for “The Swarm” film (about killer bees), which was supposed to be a big hit/”want to see film” according to Warner Bros. 
· Presidio theater bid on it without seeing it (cuz bidding opened before completion) & it ended up being a flop (1 of worst films ever made) 
· P’s Claimed Misrepresentations made by WB
·  1) “Summer of 1978 blockbuster”
· This statement is predictive’ predictions are about the future
· 2) “One of the greatest adventure survival movies of all time”
· 3) “Most want to see movie of the year”
· P argues that: These are statements of fact, OR alternatively if they are not facts, they are statements of opinion that fall w/n the exception which makes opinions actionable
· Special knowledge of an expert in the field (Opinion exception) 
· Court: Holds that these are NOT statement of facts, they are just very good puffing & opinion. And theater should NOT have relied on them.
· If studio had said that they had done a survey and everyone they surveyed wanted to see the movie, then those would be facts that could lay grounds for intentional misrep. 
· Additionally, WB did NOT have special knowledge so can’t rely on that opinion exception.
· Rule: Special knowledge exception only really applies for people’s whose opinion is being paid for in order to give a special assessment
· Ex: Legal opinion, appraiser 
· Ollerman v. O’Rourke - Non-Disclosure 
· Facts: Ollerman (P) purchased a vacant lot from O’Rourke Co., Inc. (D), on which he intended to build a house. 
· O’Rourke is an experienced real estate developer and seller familiar with the area where Ollerman’s lot is located. 
· Ollerman is not experienced in real estate transactions, and is not familiar with the area where his lot is located.
· While excavating for the house on the lot, a well was uncapped, releasing water. 
· Ollerman brought claims for intentional and negligent misrepresentation
· Issue: Does a seller of a residential lot have a duty to disclose facts that are material to the transaction and which are not readily discernible by the buyer?
· Holding: Yes. A seller of a residential lot has a duty to disclose facts known to the seller that are material to the transaction and which are not readily discernible by the buyer
· Rule: A buyer may not maintain an action for intentional misrepresentation for a seller’s failure to disclose a fact unless the seller had a duty to disclose it.
· A seller of a residential lot has a duty to disclose facts known to the seller that are material to the transaction and which are not readily discernible by the buyer.
· A fact is known if the seller either knows of the fact, or acts in reckless disregard of the facts. 
· A fact is material if a reasonable buyer would regard it as important in determining his choice of action in the transaction, or if the seller knows that the particular buyer in question would find it important, whether or not a reasonable buyer would.
· Rule: Under traditional doctrine of caveat emptor, a seller in a commercial arms-length transaction has no duty to disclose information to the buyer. 
· Exceptions reflecting good faith and fair dealing in business transactions have arose:
· Rstd (2nd) of Torts, § 551(2)(e) - a party has a duty to disclose facts that are basic to the transaction if the other party is about to enter into the transaction under a mistake as to those facts, and would reasonably expect them to be disclosed.
· Reed v. King - D failed to disclose to P/buyer that a murder had taken palce in the hosue pruchased by P. Was it material? 
· Court: whether the info is “of sufficient materiality to affect the value of desirability of the property...depends on facts of particular case”. 
· 3 considerations:
· 1) gravity of the harm inflicted by non-disclosure
· 2) fairness of imposing a duty of discovery on the buyer as an alternative to compelling disclosure
· 3) Impact on the stability of Ks if rescission is permitted 
· Court: Held that the nondisclosure of the murders was material if there was proof that the murders affected its market value
· The court didn’t speculate on materiality in the absence o
· Breakout Room Hypo:
· 1). Sony Music (and related entities) marketed and sold an album Michael as a compilation album and first posthumous album of previously unreleased tracks by American singer Michael Jackson, released on December 14, 2010 by Epic Records and Sony Music Entertainment. It was said to be the first release of all-new Jackson material since Invincible in 2001 and the seventh since Jackson's death on June 25, 2009.  Plaintiffs have approached you because they believe the album falsely attributed all ten songs on the album to Michael Jackson, when in fact, a cover singer performed three of the songs, “Breaking News”, “Monster” and “Keep Your Head Up”.  Evaluate whether the plaintiff who purchased the album would have a cause of action for fraud.
· 1) Can argue
· Misrep of Fact: Puffing or not
· Half-truth?
· 2) Prob at least reckless* 
· 3) 
· 4) Cause
· a) materiality - argue 
7) NEGLIGENT MISREPRESENTATION 
· Elements similar to intentional misrep. Only changes: False Misrep CANNOT be an Omission (1); scienter(2) & proximate cause/privity (4b) 
· ELEMENTS:
· 1) False (Mis)representation 
· Rule: Negl. Misrep cannot be based on an omission 
· 2) Made with Negligence (as to the falsity of the misrep
· Rule: Without reasonable grounds for believing it to be true
· 3) With the Intent to Induce P ro act or refrain from Acting
· 4) Which Caused the P to Act (Or Refrain from Acting) 
· a) Cause in Fact/Materiality
· b) Proximate Cause (SEE Billy)
· 1) Duty owed to persons to whom the negligent misrep was made
· 2) Duty also owed to: “...a limited group of persons for whose benefit and guidance he intends to supply the info or knows that the recipient intends to supply it” 
· 5) In Justifiable Reliance upon the Flase Misrepresentation
· 6) Resulting in Pecuniary Damages 
· Prof: This tort can be instigated against lawyers frequently 
· Bily v. Arthur Young 
· Facts: Auditor (Arthur Young) Completely screws up the audit
· Ends up showing a profit when it should’ve shown a loss
· Basically gave them the “thumbs up”, when it should’ve been a “thumbs down” (they really screwed up) 
· Biz gets an audit for: Potential investors, lenders, their own board of directors, the gov, shareholders, competitors, the public, customers, employees  
· Court: Thinks it is too broad that anyone of these parties have a COA if they acted in reliance on the audit & says the the Neg Misrep rule = RTSD RULE
· Other alternatives could’ve been:
· 1) Ultramares Rule (very limited) - Must be in privity of K, or near- privity
· No “reasonably foreseeable”, just privity 
· 2) Reasonably Forseeable Rule (very broad): Anyone who was reasonably foreseeable to the auditor can sue for negligence. 
· Too broad, floodgates problem - all of the listed parties would be reasonably foreseeable 
· (Minority JXs) 
· 3 Causes of Actions/Holding: 
· 1) Negligence (Auditor malpractice): Only party that can sue for negligence/professional malpractice are parties in privity. 
· Standard of care (reasonably pruduent auditor/attorney), breach, causation, damage
· Here, company being audited is the only one who can sue auditor for this 
· 2) Intentional Misrepresentation/Fraud: Anybody that the auditor knows (you intended for that person to rely or had reasons to know they were going to rely) is going to rely on the misrepresentation can sue the auditor for an intentional misrep/fraud (using the broad reasonably foreseeable rule) 
· 3) Negligent Misrepresentation (RULE): Only the limited class of persons in Rstd can sue: (to whom is the duty owed) 
· Can be held liable for neg misrep in an audit report to those persons who act in reliance upon those misreps in a transaction which the auditor intended to influence 
· Auditor has to know what this specific group of parties may be (don’t need to know the exact names, etc) 
· Prof: This is the CA approach and use for this class
· HYPO: Ps allege that a computer manufacturer sold them notebooks with inverters that functioned only so long as the one-year warranty was in effect. The notebook computers were equipped with a specific type of "inverter" (a component of the display screen that affects the screen's brightness) and sometime after a year passed they began to experience a dim, dark, or flickering display, which they claim is a defect.  Plaintiffs believe that the computer manufacturer knew the inverters would begin to fail after a year, but did not disclose the fact that they had installed the particular inverter in each of the plaintiffs notebooks and were likely to fail.
· Intentional or negligent misrep?
· Intentional: Could meet elements but going to be hard to prove 2) that they did make it with knowledge
· Negligent Misrep: Thus you might try to have a COA under negligent misrep, but there can’t be negligent omissions
· So get kinda stuck 
[image: image2.png]An attomey is asked by his client about some issues regarding mechanics liens. The client wans to be
sure that the notice provisions in a preprinted form he is using will be sufficient to give the building
‘owner notice of his claim. The attomey reviews the forms, and says that they will be sufficient. He is
unaware that his sate’s legislature recently enacted statutes that changed the mandatory language for
notice of a mechanics lien. The language in the attorey’s form is no longer valid. The client gives a
copy of the form o his sister, also a contractor, The sister files the form s notice of her claimed lien,
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* Can the client’s sister bring a successful suit for negligent misrepresentation against the
attorney?
1 Yes, because the attorney made a negligent misstatement of fact.
because the attorney’s negligence was the legal cause of the client’s sister’s

loss.

3 No, because the attomey did not know that his clients sister would rely on the
misrepresentation.

4 No, because negligent misrepresentations are not actionable.




Answer 3 = CORRECT
· If the client had told the lawyer about his sister then it would be different
PART IV: TORTS REGULATING CONDUCT IN LITIGATION
· 1) Tort of Malicious Prosecution
· 2) Wrongful Civil Suit
· 3) Abuse of Process
· 4) (Spoliation of Evidence) (WE ARE NO COVERING) 
- 1) Malicious Prosecution
· About: It is a retaliatory lawsuit that occurs after a preceding criminal matter has already ended
· Tort against someone who initially procures a malicious prosecution
· Competing Interests (downsides)
· 1) Retaliatory torts like this may quell actually proper future prosecutions
· 2) Slippery slope: a 3rd suit (2nd malicious prosecution), challenging the 2nd suit (the 1st malicious prosecution) - its an open door to never-ending lit - there should be some finality
· Rstd 2nd - 653: Elements of Malicious Prosecution & Interference w/ Judicial Process
· A private person who initiates or procures the institution of criminal proceedings against another who is not guilty of the charged a subject to liability for malicious prosecution if:
· a) he initiates or procures the proceedings without probable cause and primarily for a purpose other than that of bringing an offender to justice; and
· b) the proceedings have terminated in favor of the accused. 
· ELEMENTS*:
· (1) D initiates or procures criminal prosecution
· Criminal proceedings = major (life or liberty), but also ones just subject to fines or other really small ones/dept violations - like health code violations 
· Initiates/Procures: 
· Rule: Being a witness isn’t enough
· Hypo: Prof’s drug-deal witness story in his alleyway
· If he has made stuff but, it might’ve been
· Hypo: Prof’s client: the African-American guy who was fired, called a racial slur, and slapped 
· Prof pressed criminal prosecution
· In this scenario, it was a proper criminal l proceeding, but if it wasn’t - what the professor did would be procurement
· Hypo: The racist lady who called the cops on the bird watcher (if he had actually been arrested) - there actually has to be a criminal indictment filed/opening the prosecution (whatever it is under the state’s law that constitutes the start of prosecution) 
· Ex: Complaint filed with the police, but no criminal process launched?
· Most courts: NOT sufficient - provided initial report was not “trumped up”
· Rule: If the person “insists/demand that they prosecute” = procurement (Gustafson v. Payless Drug Stores)
· Rule: Can’t just be the “star witness” - have to have procured/done something initiate/push forward
· Rule: Most courts agree that “mere” perjury is insufficient conduct to invoke the tort. 
· (2) Without probable cause; &
· Different than the actual criminal standard
· Rule: Here, it means just “reasonable grounds” 
· Hypo: Ex-Bf breaking in and trashing the place and leaving pic of himself - probably reasonable for her to call the police and say that it was him
· Objective standard: If a reasonable person would have investigated further before making charges, then there was NO probable cause
· Reasonable belief at the time of initiation/or whenever they further pushes for the prosecution 
· Ex: Shoplifting
· When the security guards see the person do it = definitely reasonable
· When someone tells the security guard that they saw a person steal something = very ambiguous and not reasonable (no probable cause) 
· If the guard asks the suspect and they refuse, and the guard goes to authorities saying hey this is what happened (does not actually file anything) = this would probably still be ok
· (3) Primarily for purpose other than bringing an offender to justice (sometimes call “malice”)
· Rule: Any motive beyond bringing the person to justice
· Politically motivated, racially motivated, Coercing to collect a debt, previous bad biz deal/wrongdoing, Hate the neighbor; etc
· Rule: Negligent or even “grossly negligent” is NOT sufficient
· Rule: If you don’t have probable cause, the jury can presume malice 
· (4) Proceedings terminated in accused’s favor 
· Rule: Has to be on the MERITS = not procedural issue
· Acquittal = obvious OK
· Magistrate that is empowered to assess evidence before = OK
· Voluntary dropping of case by prosecution = OK
· If Grand-jury chooses not to indicate = termination of proceeding IN accused’s favor 
· Rule: If the criminal D, who believes they are innocent, but pleads guilty to something (plea bargain) = WON’T have the subsequent tort action
· (5) (Some JXs) - Special Damages
· Rule: Prove of specific losses 
· Like things they lost due to this criminal prosecution 
· (6) Damages 
· Wages, money, time, prison, emotional trauma, etc 
· Entities with Immunity
· Rule: Witnesses, other witnesses, etc who lie, = are NOT subject to liability for this tort 
· Rule: Judges/prosecutors etc are immune
· Only people who are not immune are: private individuals and police officers who procure, prosecute, and instigating criminal proceedings 
· Police have some (qualified immunities) but not immune from this tort 
· Defendant in Malicious Prosecution Cases Defenses
· If D can prove that the P actually did commit the criminal act
· Must prove on a civil standard, that the P was guilty as charged 
· Preponderance of the evidence (51%)
· Ex: OJ Simpson
· After being acquitted in the criminal suit, the family then brought a civil case and won that one
· Lesser standard of case on the civil case
· Not Double Jeopardy - since its a civil case
· Strategic: May not want to bing suit b/c may open you up to civil liability at a lesser standard of proof 
· Texas Skaggs v. Casey 
· Key facts: 
· When Graves discovered the mix up, she said she would pay as soon as she could. 
· Graves mailed a money order to Skaggs to cover the checks. The next day, a Skaggs manager filed a report with the police, alleging violation of Arkansas’s Hot Check Law, which has an element of intent. 
· police sergeant learned that the bad checks had been paid, he released Graves. 
· Later that day, the sergeant was talking to a Skaggs employee and the employee told the sergeant that he did not care if Graves had paid the checks, he wanted her prosecuted
· The case went to court and a municipal judge dismissed the case because the bad checks could not be produced as evidence.
· Graves brought suit against Skaggs for malicious prosecution
· Issue: Can a plaintiff maintain a malicious prosecution claim against her former employer if the former employer, a grocery store, continued to prosecute her for mistakenly writing bad checks after she had paid what she owed on the checks?
· Holding: Yes - SEE Case Brief basically an application of the elements
· Prof: 
· Checks were used to pay just for groceries (approx $34) 
· Skaggs was aware that she was going to repay as soon as she got to the credit union
· They accepted the restitution - but still wanted to prosecute
· Here the D initiated and then perpetuated the mal prosecution
· During the initiation, D might've had grounds
· But after they got the money and had known about Graves intention to pay and the prosecutors asked what they wanted to do, and Skaggs said prosecute anyways = this is where the COA really comes from  
- 2) Wrongful Civil Suit
· Sounds similar and parallel structure - but still different 
· ELEMENTS
· (1) D initiated or procures civil proceedings
· (2) Without probable cause; & (obj) 
· Rule: Wrongful Civil Suit won't be successful if “a reasonable attorney could find that the case was meritless”. 
· Exception: Social change litigation (civil rights)
· Ex: Same-sex marriage - at the time 20 years agao no reasonable attorney would’ve thought it would win
· But still doesn't mean it unmeritorious 
· Hypo: What if you discover through discovery that its a meritless suit?
· Rule: Only vulnerable from that point on - so then you should prob should dismiss
· (3) With malice (subj) 
· Current D’s subjective intent 
· Here, the lawyer can’t just say “I'm an idiot and didn’t realize the case was meritless” 
· Malice issue bigger with the individual/client that wants to pursue
· (4) Proceedings terminated in current P’s favor
· Rule: Has to be on the merits 
· Settlement = NOT on the merits
· Any sort of agreement
· Dismissal for lack of standing/Jx = NOT on the merits
· Rule: Thus, this Tort Cannot be filed as a Counterclaim 
· Why?: Proceedings must be terminated in current P’s favor
· (5) (some JXs) - special damages
· By the underlying D, current P 
· (6) Damages 
· Can get attorneys fees back (big one)
· Emotional damages 
· Lawyer’s Responsibility for a Unmeritorious Claim: 
· If the client insists on pursuing and they say they have credible evidence, then the lawyer won’t be liable
· When the lawyer presses the litigation that’s when the lawyer could be liable
· What about a meritless motion?
· Rule: No, no COA for wrongful civil suit
· Defenses 
· 1) P in underlying case/D in present Tort could say “i relied on my lawyer”
· This is a good defense for the client/P if they did present, truthfully all the facts/everything he knew
· 2) Attorney: Some stuff with malice (its kinda unclear, try to feel it out)
· 3) Unclean Hands
· Behavior in the underlying litigation where the underlying D/now P participated in some disreputable conduct that disrupted the course of the litigation.  
· Rule: Even if there are 2 claims and only 1 was unmeritorious, a wrongful civil suit tort can still be brought
· Friedman v. Dozorc - Civil Malicious Prosecution reqs “special injury”
· Facts: surgery, person dies, medmal, Doc wins, Doc sues for malicious prosecution (civil) w/o alleged special injury
· Issue: Must a plaintiff prove special injury to maintain a claim for malicious prosecution of a civil action?
· Holding: Yes - b/c Dr. Friedman did not allege any special injury, his claim of malicious prosecution may not be maintained
· Rule: An action for malicious prosecution of a civil action may not be brought absent special injury.
· Special injury is identified as harm to the P’s reputation/fame, harm to the plaintiff’s person or liberty, and/or harm to the plaintiff’s property.
- 3) Abuse of Process 
· Its own distinct tort; Applicable to BOTH civil and criminal actions 
· Abuse of Process Tort: Protects against a person who may have grounds for instituting criminal/civil action, but then subsequently misuses some particular legal process
· Thus, can apply even if the underlying action had merit
· Any person who misuses a particular legal process may be subject to the tort 
· Prof Points: In contrast to the other torts, it's a tort about the misuse of litigation tools
· Ex: Filing a false declaration saying you “served” but you actually didn't
· Or: You serve someone, but never actually filed the lawsuit
· Ex: files an attachment to one’s bank 
· A lot of times happens at discovery
· Processes that can be abused:
· Attachment of property
· Unjustified arrest
· Subpoenas to testify 
· Ex: Having her sit there every day, but never calling upon her to testify 
· Execution on property
· Garnishee orders are considered as abuse of process 
· Prof: Courts like this tort compared to the others 
· Keeps lawyers in-line 
· ELEMENTS:
· 1) Intentional misuse of legal process 
· 2) Improper Motive
· Rule: Usually, must show that the litigant engaged in some irregularity or impropriety suggesting extortion, delay, or harassment 
· The tort may be invoked when one uses the legal process to compel another to concede on some matter not involved in the litigation 
· Ex: suing someone for an auto accident as leverage to force them to sell biz
· Examples: 
· 1) Someone obtains a judgement, D motions for the judgment to be stayed until appeal, judge approves, but then the person who got the judgement still goes to clerk’s office and tries to collect
· 2) Serving legal papers on someone which have not actual filed, and with the intent to intimidate
· 3) filing a lawsuit without a genuine legal basis in order to obtain info, etc
· 4) Filing a lien on someone’s property to force payments through fear of legal entanglement or to gain an unfair or illegal advantage 
