Remedies Outline
Chapter 1

1. Remedies is what a court is entitled to give you.

a. How do you prove damages/how are you entitled to it?

2. We are looking for the universe of possibilities not just one thing or one remedy.

3. A remedy will either be equitable or legal. 

a. Difference between equitable and legal

i. Entitlement to jury trial (if equitable -> no jury) (if legal -> jury)

1. If only remedy in the case is injunction, then no right to jury trial.

b. Whether classification is legal or equitable?

i. Federal approach -> look at the remedy; example damages always legal. If uncertain then we will say jury trial to emphasize that right.

ii. State approach -> many follow the federal approach. If remedy historically legal we label it legal. California, where the gist of the action is equitable then there is no right to jury trial. California doesn’t adopt a pro jury mentality. 

c. What if you have a mix of remedies (equitable and legal)?

i. Federal approach -> jury first judge second approach. 

1. The jury will hear the evidence, they will decide the legal remedy. However, the judge will decide the injunction. The jury will never ever decide on an injunction. The judge will decide the bounds of the equitable remedy on their own. 

ii. State approach -> 3 different approaches
1. Equitable clean up doctrine -> once court has equitable jx, the judge decides everything and no jury at all. If equitable issues dominate. 

2. Jury first, judge second -> many states follow this

3. Judge first, jury second -> smaller number of states follow this, including California. But might implement advisory jury (upon request) that will advise the judge “hey we think this is a trespass” but the judge is not bound by this. 
4. Four basic types/classifications of remedies:

a. (1) Coercive remedies

i. Available from a court sitting in equity. The judge determines whether the plaintiff is entitled to the “extraordinary relief” of an order commanding the defendant to do or refrain from doing something. 

ii. Where the court is ordering someone to do something or to stop doing something. 

iii. Example:

1. Injunction (always equitable)
a. There are three types of injunctions (in addition to preventative ones)

i. (1) Restorative

1. Operates to correct the present by undoing the effects of a past wrong. 

ii. (2) Prophylactic

1. Seeks to safeguard the plaintiff’s rights by directing the defendant’s behavior so as to minimize the chance that wrongs might occur in the future.

iii. (3) Structural

1. Such as a school desegregation order, derives its name from the involvement of the courts in the institutional policies and practices of the defendant entities. 

2. Specific performance order

iv. Subject to equitable defenses like:

1. Unclean hands 

2. Laches

3. Estoppel

4. Unconscionability 

b. (2) Damages (money damages is always legal)
i. The purpose is to compensate plaintiffs for damages they sustained in violation of their rights. 

ii. Can’t be too speculative or uncertain.

1. Have to put damages w/I reasonable certainty. 

iii. Court issues judgment that can be enforced in a separate action by the plaintiff. 

iv. Three types:

1. Nominal

2. Compensatory

a. Bring P in the position they were in before the tort occurred, to the extent money can do so. 

3. Punitive 

c. (3) Restitution
i. The goal is to restore property to its rightful owner by returning the plaintiff to a position held before a wrong, or to disgorge from a defendant any unjust enrichment occasioned by the wrong to the plaintiff. May or may not involve money. 
d. (4) Declaratory relief (statutory remedy, neither legal or equitable)
i. The purpose is to obtain declaration of the rights or legal relations between the parties. This remedy is often used to determine the constitutionality of a statute or to construe a private instrument so that the interested parties may obtain a resolution of the dispute at an early stage. 
ii. Declaratory judgment
Page 8 – Problem of the Waste Lagoon (this is a simplified version of what his essay question would look like, your job is to figure out what remedies apply)
1. We represent the Pollards 

a. Legal remedies:

i. The main legal remedy is damages, most likely compensatory.

1. How to calculate:

a. It would be relevant to look at the fair market value of the land at two points: (1) prior to spoliation and; (2) what it is worth now. 

ii. What if the land was worth $1M pre tort and now it is worth only $800K. What if the Pollards get an estimate to restore the land to prior condition, but the cost of that is $300K. Can the Pollards recover the cost of restoring the land even though it is more than the value deferential?

1.  Look at § 929 in Restatement of Torts (pg. 9) 

a. “...or at his election, the cost of restoration that has been or may be reasonably incurred.” Plaintiff can choose the value deferential, or to restore the land. You can also get compensation for loss of use of land. But you would have to prove how much that is costing you (Example, if you live there, that might be renting anew place, hotel). 

i. But what stops the Plaintiff from always asking for the higher amount?

1. Well we can look at the reason personal test: when a plaintiff has their property damaged, and this can apply not just to real property, but personal property too, if you have a reason personal for wanting it to be restored, then maybe the court will allow a higher recovery.  So it might matter if the plaintiff lives on the land or not. What if the family lived there for generations? There are so many elements to consider. 

2. But you always want to look at client preferences. What does the client want to do with the land? Do they want to keep the land how it was?
b. Equitable relief:

i. To get an injunction you have to prove that legal remedy is inadequate. 

ii. They can seek TRO (probably unlikely) or preliminary injunction before the case is litigated. 

1. TRO

a. You need to show it is an emergency. 

2. Preliminary injunction

a. Interlocutory order, so before the merits have been adjudicated (meaning before there has been a decision on the merits in the underlying claim)

c. What about a jury trial?

i. P’s lawyer seeks compensatory damages and seeks preliminary injunction. How does this work?

1. You have to determine are you in federal or state?

a. Federal -> this is a mixed case so try the case first to the jury, then the judge second (whether an injunction should issue, and what it should say)

b. State ->

i. Most states follow the equitable clean-up doctrine (equitable issues predominate, almost always)

ii. Calif. Approach -> use a judge first and jury second. The judge decides whether the underlying merits have been proved. The jury will determine the amount of the damages. Calif courts can use advisory jury too. 

Injunctions and Specific Performance

Substantive requirements to obtain a permanent injunction

1. Plaintiff must show:

a. (1) Actual success on the merits of the underlying claim

i. Example, if you are suing under a trespass claim, then you have to prove that it is a trespass, or same thing with nuisance, have to prove that it is a nuisance. You can’t get any remedy at all w/o succeeding on the merits. Have to win the case to get a remedy.

b. (2) That the legal remedy is inadequate

i. Court requires proof by preponderance of the evidence, that the legal remedy is inadequate. 

ii. Not talking about damages in the past. 

c. (3) That he is likely to suffer irreparable harm in the absence of an injunction (harm is serious not trivial)

i. Discretionary call

d. (4) Balance of equities (or balance of “hardships”) favors grant of injunction

i. The court is balancing the hardship to the plaintiff (assuming plaintiff is the one seeking the injunction) if the injunction doesn’t issue and compare that to the defendant if the injunction does issue. That balance has to be in favor of the plaintiff. 

e. (5) Public interest does not disfavor grant of injunction
2. A permanent injunction is a final order, and can be appealed. 

Inadequacy of Remedy at Law

1. Preventative Injunctions

a. Court order designed to avoid future harm to a plaintiff by controlling a defendant’s behavior. The wording in the order can be prohibitory: “Do not trespass” or mandatory: “Remove the obstruction”. 

i. Mandatory:

1. Mandates something, and this is harder to get. 

ii. Prohibitory:

1. Stop doing something. Court will more likely grant this type of injunction. 

2. Core idea -> If the legal remedy of damages is adequate, then you can’t get an injunction. 

3. How do you show the remedy is inadequate?
a. Where the defendant is engaging in either continuous or repeated conduct, and appears to be part of a pattern that is to be continued in the future.

b. Compensatory damages are to be proven to a substantial certainty, so damages can’t be speculative. If they are speculative, then that will make the legal remedy inadequate. 

c. Model case:

i. CompuGame v. PC-Fun

1. Court would enjoin D from engaging in such practices in the future bc the P’s remedy at law would be inadequate. (1) Damages for lost customers and future sales would be too speculative; (2) Even if damages were not speculative, P would have to return to court repeatedly to sue for future losses caused by D. So courts enjoin conduct if multiplicity of suits would otherwise be necessary for redress. 

d. Thurston Enterprises v. Baldi (Easement case)

i. The D’s trucks harmed the land. The plaintiff asked the court to issue an injunction, to repave and rebuild the right of way and repair the speaker aisles and limit the trucks to 5 per day. The court granted, but then the higher court reversed, b/c you can’t use an injunction as a way to give you money. And the order to repair looks to remedy the effects of past conduct. 
e. Notes:

i. Multiplicity of suits:

1. Prevention of a multiplicity of future suits for damages is a ground for equitable relief. 
2. Berin v. Olson

a. P sued for water damage caused by the discharge of surface water onto his land by the adjoining landowner. P received damages for past losses plus an injunction prohibiting future diversions of water on his land. The court rejected D’s argument that the damage recovery proves the adequacy at law b/c the basis for the injunctive relief was the probable multiplicity of future suits. 

ii. Does it matter whether a court makes an equitable order to repair or gives a legal damage remedy equal to the cost?

1. Difference: 

a. The greater use of judicial resource in an equitable decree because the court retains jurisdiction of the case while the defendant complies with the order and
b. The availability of a jury trial and the method of enforcement through the contempt power of the court
iii. Inadequacy for Remedial Equity:

1. Applies only to remedial equity, not to substantive equity. 

iv. Probability of future infringement:

1. A pattern of continuous or repeated trespasses may support equitable relief on the basis that remedies at law are inadequate to protect the nature of the interests affected. 

2. Injunctive relief requires proof that the D is likely to repeat the wrongful behavior in the future. That D is not likely to follow a demand. 
3. What kind of proof?

a. Google maps case -> Picture of P’s home taken while trespassing on his property. Google removed the picture. 
v. Preventative Injunctions are different than Mandamus:

1. Mandamus is under the jx of the federal courts. To compel an officer or employee of the US or any agency thereof to perform a duty owed to the P. 

2. Only for nondiscretionary duties. 

4. Wheelock v. Noonan

a. P gives consent to D putting a few rocks on his undeveloped land. 

i. Court says -> Any future consideration of damages would be too speculative.
b. Notes:

i. Damages for past harms may be combined with injunctive relief for future invasions to real or personal interests because the legal and equitable remedies serve different but complementary purposes. 

ii. Trespass by trash

1. The remedy at law is considered adequate if the defendant simply littered the plaintiff’s with trash. The plaintiff can pay for someone to remove the trash and then sue the defendant for the costs incurred. 

2. What if the trash dumped is snow shoveled off the defendant’s land onto the P’s neighboring property?

a. Damages for use of land by dumping snow, parking cars and placing trash cans on neighbor’s property. 

iii. Waste

1. Injunctive relief is appropriate to prevent ongoing waste, even though there are legal remedies available, if the injunction is necessary to halt immediate serious injury to the detriment of the inheritance.  

a. Like removing rock, top soil, road building material 

5. Problem: The Borrowed Lot (pg. 57)

a. Go through the elements:

i. [image: image1.png]


(1) success on the merits (   ) (this one is usually given to you, but you should still go through this as a first step. 

ii. (2) legal remedy is inadequate 

1. Think about what the injunction might say (this is also a typical exam question)

6. Kmart 

a. Kmart sued for breach of the lease and filed for injunction. Ct ordered OPI to raise the southernmost structure, and replace it with 30 spots, but didn’t enjoin. 

i. They cant show how much they’re going to be harmed in dollars. 

7. Williams family golf course problem

a. Williams seek injunction. 
Irreparable Harm
1. Equity will aid a suitor only if the threatened future harm would be irreparable. 

2. The harm is irreparable because the damage remedy is inadequate. 

3. Great harm coupled with no adequate remedy at law. 

a. Harm to physical health 

4. Model case:

a. P is annoyed b/c D’s dog crosses on his property to get to D’s house. P sues but the court said that the irreparable harm is not great nor is it actually irreparable. The P’s use and enjoyment of the land is not substantially impaired unless special circumstances are shown. So injunction denied. 
5. Notes:
a. “The very thing which makes an injury irreparable is the fact that no remedy exists to repair it.”

b. Irreparable injury is intended to describe the quality or severity of the harm. 
c. Injuries to health may constitute irreparable harm for purposes of injunctive relief. 

i. Example: court issued inunction to health insurance because their low-cost option put the lives of the individuals at risk since they were suffering from lack of food, basic care and medical necessities. 

d. Nuisance

i. Courts frequently enjoin private nuisances if the loss of use or enjoyment is great. If the interference is slight, equity will not intervene. 

ii. Courts will balance the equities of the benefits associated with operation of a lawful business with the nature and gravity of the harm posed to others when deciding whether injunctive relief is appropriate. 

iii. A number of private nuisance cases have involved roots from trees or hedges protruding underground into neighboring property.  
1. Injunctive relief is available to abate the nuisance only if there is a “sensible injury” such as poisoning of other plants from roots of noxious trees or a substantial degree of interference with neighboring property which could not be redressed by damages or self-help efforts of the offended landowner. Otherwise equity will not grant relief even if there is a technical trespass cognizable at law. 

iv. What if the nuisance is from a third party?

1. Example: a line of customers waiting to see a movie completely block the sidewalk, thus interfering with access to a neighboring store. The court will issue an injunction ordering the employees of that business to handle the line/customers. 

e. Intangible business interests

i. Irreparable harm was found where there was an unauthorized use of customer lists. 
Balance
1. The courts are looking at this 4th requirement not just to decide if injunction should issue or not, but in terms of tailoring the content of the injunction. 

a. Additionally, the courts consider practicality: the court is supervising the injunction, has continuing jx as long as that injunction will last. So they will not issue an injunction that is vague. 
2. Galella v. Onassis

a. Paparazzi who was doing all kinds of crazy things – jumping over fence, jumping in front of Onasis, yelling at them to get attention and then selling photos to various outlets and publications. What he was doing is likely protected by the 1st amendment, but the way he was doing it, is likely not protected. Galella sued first, Onasis in a counterclaim sought to enjoin the activity. Onasis asked for a very broad injunction – prohibiting from taking photos in any way. The court said no, and reduced the scope. The injunctive remedy is not something a court can say yes/no. This is a process of drafting by the court of an injunction of whatever they want to issue, they are not bound to whatever the winning party wants, or drafts. 

b. Court discusses inadequacy and balance elements. 

i. Why legal remedy is inadequate:

1. Continuing conduct by the defendant (need to enjoin future harm)
a. Harassing her for 10 years

b. Multiplicity of suits

2. Damages would be hard to compute (speculative not reasonable certainty)
a. Emotional type damages

b. Damages maybe for commercial misappropriation (interest she has in her own image)

3. Conduct is causing emotional distress 

a. Therefore, money damages wouldn’t be adequate because an injunction would stop or at least lessen the emotional distress, since the action itself is ceasing. 
ii. Balance of hardships

1. What is the hardship to her if the injunction doesn’t issue, compared to his if the injunction was issued? 

2. The court says they are going to play around with the injunction by making it milder, more tailored. 

3. The proposed injunction was too broad. 

a. When it’s too broad and uses terms that are too ambiguous, then it makes it harder to enforce. Terms like “harassing” that is ambiguous and unclear. The court needs it to be clear. 

3. eBay v. MercExchange

a. Ebay infringed a business method patent that MercExchange had. Negotiations broke, and MercExchange sued. Trial court denied injunction. Court of appeals granted injunction citing to a general rule for the patent cases (general rule is if you won on the underlying claim, then the injunction should issue). The US Sct. said no, there shouldn’t be a general rule, each case is decided on its own merits. There is no default rule. Can’t just automatically give an injunction, no categorical grant/denial of injunction. 
4. Notes:

a. Balance of hardships

i. A plaintiff is not entitled to an injunction simply upon proof that an interest has been invaded and that the harm is great and irreparable. Proof of the wrong supports a damage recovery, but equitable relief is always at the discretion of the court. and they must balance the hardship. 

b. The trial court in deciding whether to grant or deny injunctive relief takes on three functions:

i. (1) evaluate the traditional factors for equitable relief

ii. (2) make factual determinations based on the evidence

iii. (3) draw legal conclusions in accord with principled application of the law

c. However, the appellate court’s role is to review for an abuse of discretion. 
d. Mandatory injunctions

i. Mandatory injunctions are generally disfavored because the burden on the enjoined party may be much more severe than with prohibitory injunctions.

ii. In situations where a structure encroaches on another’s property, landowners may seek mandatory a mandatory injunction for removal of the structure as a continuing trespass. The courts will consider a number of factors like:

1. Did the party to be enjoined cause the damage

2. Would irreparable harm result without the injunction because of lack of inadequate remedy at law

3. Is the party to be enjoined acting in bad faith or is this injury-causing behavior an innocent mistake

4. In balancing the equities, is the hardship to be suffered by the enjoined party disproportionate to the benefit to be gained by the injured party
Public Interest

1. It is always in the public interest to preserve the dignity of the court. Court will almost always deny injunctive relief in private dispute if it has the effect of aligning the court with the party who just wants to gain a bargaining advantage i.e. exact a settlement amount out of the other party by showing they have an injunction granted in their favor (model case on page 83 shows this). 
2. When it is a dispute between two private ppl, then the public interest element is all about third parties (not before the court), how would they be affected by this injunction. Sometimes it is irrelevant.

3. But when it is a dispute between the govnt. and a private individual, then the govnt. represents the public interest. 

4. Notes:

a. When considering eligibility for injunctive relief, courts commonly observe that it is always in the public interest to prevent the violation of constitutional rights. 
b. The practice of issuing nationwide or universal injunctions has come under increasing scrutiny and controversy in recent years, although it continues to be applied today some of the criticisms include:

i. The orders transcend the geographic boundaries of the federal court issuing the injunction

ii. The orders affect nonparties to the litigation

iii. Such injunctions run afoul of separation of powers doctrines and the constitutional limits of judicial power

iv. The orders invite forum shopping

v. They contribute to the increasing politicization of federal courts

vi. The nature of equity itself has traditionally been limited and narrowly tailored to the dispute in issue

vii. But proponents point to the need for broad based relief in order to address the scope of the problem giving rise to the injunction. Like if the problem is dealing with immigration. 
5. Graham v. Cirocco
a. Dr. C worked for Dr. G in his medical office. Dr. C moved from NY to Kansas to take the job. His employment contract had a non- competition agreement. Then Dr. C left and violated the agreement. Dr. G sought injunction to enforce the agreement. The court said it was overly broad and therefore would violate the public interest. How did this violate the public interest?
i. You want to consider interest of third parties, so if the doctor is not allowed to practice then that is one less doctor that is allowed to treat patients. In this specific case, given the population of the town and the number of doctors (not that many), it would adversely affect the public. You are excluding the ability of another doctor form practicing in a geographic area, where they are needed. 
Enjoining Nuisances (injunction)
1. Whether a court should enjoin activity which constitutes a public or private nuisance turns on whether the P can establish that the D’s conduct was substantial and unreasonable interference with the use and enjoyment of P’s property or public interests. 
a. Public nuisance

i. Interference w/use and enjoyment of property that affects a large group of people in essence the public

b. Private nuisance 

i. Interferes with the P’s use and enjoyment of private property

c. How does the court establish unreasonable interference?

i. They weigh the gravity of the harm against the utility of the conduct. 
d. In essence, to get an injunction for a nuisance claim you have to go through the traditional test for injunction. Starting with showing the likelihood of success on the merits. There are no special rules for a nuisance. 
1. Harrison v. Indiana Auto Shredders

a. P sought to enjoin the operation of D’s auto shredding plant. Basically a recycling plant for cars. It is in their neighborhood. Ps wanted to shut the plant down. The plant’s activities was interfering with the P’s use and enjoyment of the property. It was making noise, dust and vibrations. There were no imminent health hazards. 
i. For the public interest element, you want to think what would happen if you close down a business. You might be destroying the business. People could be going there and now they can’t anymore. People are losing their jobs. Even changing hours of operation shouldn’t be considered lightly. 
ii. It might also be relevant to note if the D engaged in good faith efforts to remedy the situation. 
1. When a court grants an injunction, and a party doesn’t obey it, there are severe consequences (indirect criminal, civil compensatory, and civil coercive). So a court doesn’t want to enjoin activity if it doesn’t really have to. So the fact that the D is negotiating in good faith, means that maybe if the court gives them more time, they might work things out. 
2. Also remember the big picture, an injunction looks at past conduct to determine if the D is going to engage in future conduct so we can stop them from doing so. If a D is engaging in good faith to try to remedy the situation, it is a harder argument to make that they will likely continue the bad conduct. 

2. The effect of Zoning regulations in nuisance cases

a. When you are suing someone for a nuisance, claiming that the operation of their business is harming your private enjoyment of property in an unreasonable matter. What if that business is operating according to zoning mandates. There are no ordinances that restrict their activity, they are in full compliance with all laws and ordinances. Compliance with zoning rules does not itself bar injunctions, unless there is a statute that says that. Absent that statute, then an injunction is still possible. But the compliance with zoning will be a persuasive factor. Often times the court will give time for abatement. 
3. Generally, a business will not be ordered to shut down just for a nuisance. Unless it can be shown that (1) the nuisance is causing serious and imminent public health concerns, or (2) causes substantial non health injuries that can’t be abated or avoided. But remember the business must be given the opportunity to try to remedy/abate the situation. 
4. Unsubstantiated fears cannot justify the intervention of equity. 
a. Example

i. Placing a halfway house in a residential neighborhood. Neighbors can’t seek to enjoin them from doing so, solely based on fears that they might commit crimes. 
5. Coming to the nuisance

a. A nuisance is a substantial and unreasonable interference with a P’s use and enjoyment of their property. So where a P has come to the nuisance, a P cannot get relief in either form (injunction or damages). BUT this is NOT an absolute rule. In Spur Industries, a residential development became located near a large cattle feedlot. The developer sought to enjoin the feedlot operation as a public and private nuisance. The court agreed to grant the injunction, but conditioned it on the developer paying the feedlot their moving expenses. So in essence this was a conditional injunction. 
b. An argument against getting the remedy, however, would be consent. You knew where you were moving. You can’t really complain that this is a substantial unreasonable interference with your use and enjoyment of your property. Also, let’s say you did buy a house that was near a factory. It is very likely that the amount you paid for the house reflected the location, i.e. it probably wasn’t that expensive. 
6. Where an offending activity has ceased, a court will not impose injunctive relief to prohibit an uncertain future harm. Primarily, injunctions are aimed at preventing a future harm. So an injunction will not issue if it is not ongoing. There has to be a very real threat of the continuing harm. 
7. Boomer v. Atlantic Cement Company 
a. Landowners who were near a cement plant sued the cement plant b/c they were causing pollution. 
b. To determine if meet first element (likelihood of success on the merits) P would have to show the substantial and unreasonable interference with quiet enjoyment of property. Unreasonableness is looking at the nature of the operations i.e. the balance of interests on the substance. You weigh the gravity of the harm against the utility of the conduct. 
c. Here the court said they see two options: (1) they could grant the injunction abating this nuisance but postpone its effect, meaning don’t make the injunction effective immediately or (2) grant the injunction unless the D paid the P permanent damages. The court picked option 2.
8. The Encroachment Problem (pg. 110)
a. Stone constructed his vaca house on a large wooded site. Stone owns the property under most of the house, but his construction extends 6 inches into P’s land. P hasn’t built anything yet on his land. Stone offers P a reasonable price for the sale of enough land to move the boundary line. P counters with an unreasonably high number, and Stone refuses. P brings suit to enjoin the encroachment.
i. Likelihood of success
1. This would be trespass case, physical entry on the land of another. So first element is met. 
ii. Inadequacy of legal remedy
1. Legal remedy could be adequate. Could give the value of the amount the encroachment covers i.e. the value of the strip of the land. 
2. On the other hand, the generic response when real property is involved is that real property is unique. That no amount of money is going to be adequate. The real property interest should be protected by the law.  
iii. Irreparable harm (serious harm)
1. If it is a trivial encroachment then the court might be more likely to grant damages, so it needs to be serious. 
iv. Balance of hardship (let’s say the injunction is seeking to tear down the structure)
1. Hardship to the P if the injunction isn’t granted: Now there is a permanent trespass on his land. Because land is unique, you generally can’t get more land. So now this person has to put up with the fact that he has a temporary trespass. And the real property rights should be protected. 
2. Hardship to the D if the injunction is granted: The D is going to have to spend a lot of money to tear down his entire structure just for six inches. However, if you can show that the D made this encroachment in bad faith, you can argue that he knew what he was doing, he got himself in this mess. 
v. Public interest favors grant
1. It is in the public’s interest to respect boundary lines. To uphold real property rights. However, it might also be that the public isn’t interested in seeing a good faith mistake (not knowing where the boundary line is/encroaching) result in complete destruction of a structure. 
b. It matters how big the encroachment is. It matters whether the encroachment was made in good faith or bad faith.  
i. In many jx courts will order a conveyance of the land necessary to remove an encroachment if the encroacher acted in good faith. This permits a FMV recovery for the landowner who has been encroached on. 

1. If the encroachment is significant then the court will not order a conveyance because then the encroacher will in essence get eminent domain. 
ii. Other remedies are to remove the encroachment or award compensatory damages for the permanent trespass paid as diminution in value to the land.  
Temporary, and Preliminary Injunctions and Bond Requirements
1. The point of interlocutory injunctions is to preserve the status quo. 

a. For a TRO: to preserve the status quo until a ruling on the preliminary injunction
b. For preliminary injunction: to preserve the status quo until a ruling on permanent injunction
TRO
1. TRO & Preliminary Injunction Traditional Test

a. (1) Likelihood of success on the merits
b. (2) Inadequate legal remedy at law
c. (3) Irreparable harm (serious not trivial)
d. (4) Balance of hardships (if injunction were granted to D and if injunction isn’t granted to P)
e. (5) Public interest favors grant of injunction
2. Alternative (or sliding scale) test aka “serious questions” test

a. (1) serious questions on the merits are raised (9th/2nd circuits)

i. Some lesser showing than “likely” success

b. (2) and (3) = Same as traditional test

c. (4) Balance tips “sharply” in favor on movant

d. (5) Same as traditional test

e. When is this test applicable?

i. When you think you can’t show the likelihood of success on the merits. One reason why you might not be able to show this element is b/c you might not know all the facts. Discovery has not taken place this early in the case. 

f. Why can’t you use the alternative test for a permanent injunction?

i. You have to actually succeed on the merits. So there is nothing to slide. 

3. Problem of the threatened landmark (pg. 256)

a. Exam tip -> if you see a paragraph or sentence that gives the probability of winning the underlying action, or gives some indication that you might not win on the merits, then you should automatically think about the alternative test. Ex. In this hypo it says “probably one in twenty chance...”
b. What kind of injunction would be warranted here?

i. TRO

1. Time is of the essence here. 

2. Maybe this could be ex parte TRO (but we didn’t go over this yet). But think on the exam you might want to go into that analysis. 

c. On an EXAM you would say:

i. “In a number of jx’s there may be two tests. The traditional test and the alternative test.” List the elements for both and then you go into analysis for both. 

1. Under traditional: (1) Probably no likelihood of success on the merits here. (2) inadequate legal remedy, this is real property EXAM TIP -> any time you hear “real property” think unique and no amount of money can help. Loss of good will/value for the town is very hard to quantify. (3) irreparable harm (serious not trivial) (4) what is the hardship to the town (it would take away from what the town wants) hardship to the railroad company (they would have to wait for the hearing b/c they are seeking a TRO. The period between the TRO and preliminary injunction. (5) public interest favors grant, Exam Tip -> define what public interest means: Public interest typically means the interest of people that are not in the case. The town represents the ppl, so they are representing the public interest. The other argument would be it is their property, so they should be able to do whatever they want. 
2. Under alternative test (even though they have similar elements to the traditional test, still list the elements): (1) serious questions on the merits, there are different ways to put this, one way is “serious questions” or “sufficiently serious questions going to the merits to make them a fair ground for litigation...”  

ii. You could also go through the permanent injunction analysis too. And talk about the scope of the injunction as well. Exam Tip -> Do NOT need to cite cases on exam. 

4. Winter v. Natural Resources Defense Council, Inc. 

a. This case overturns the old sliding scale test or the alternative test. You have to show a likelihood of irreparable harm. 
i. Old test: possibility of irreparable harm

ii. Ct said: you need more likely than not for harm.  

5. Roe v. Dept. of Defense

a. A court must ensure a preliminary injunction (and any injunction for that matter) is no more burdensome to the D than necessary to provide complete/full relief to the P. 
i. i.e. be as mild as you can, don’t go in with guns blazing. 

1. Example, limiting the geographic scope. 
b. There is no rule that says a court can’t grant a nationwide injunction. 

6. TRO can be granted ex parte, but not preliminary injunction. 

a. TRO is proper (w/o notice to other side) only if (a) specific facts in affidavit or verified complaint clearly show that immediate harm will occur to the adverse party before a notice can be granted and; (b) movant’s attorney (one asking for TRO) must certify in writing any efforts made to give notice and reasons why it should not be required. (professor thinks this is poorly written so really how part b should be read is “I can’t give notice because X” and that should be okay.)

7. You can’t ever seek a TRO alone. The court has to set a hearing for the preliminary injunction. 

a. This is because TRO is not appealable, but preliminary injunction is. 

i. For purposes of appealability, if TRO is extended too many times, then it can be appealed bc now it is considered a preliminary injunction. So TROs are not immediately appealable, but they can be under a variety of circumstances, like the one just mentioned. 

b. TRO is truly an emergency order. 

8. Don’t need to seek a TRO if you don’t need one. So don’t think of this as a checklist “first check off TRO, then preliminary injunction, then .... and so on” you don’t have to do that. It might make the merits for a preliminary injunction better, but it is not necessary. You still need a reason for a TRO.

9. Question -> Why would a D agree to an extension of a TRO?

a. Ethical point: maintain politeness with opposing counsel. Also, more time to work on answer because at the end of this time there is a hearing, so maybe you’re not ready for it. 

i. But remember: a court can only extend a TRO once, not more. 

Preliminary Injunction – FRCP 65

1. (1) Court may issue only on notice to the adverse party 

a. No such thing as ex parte preliminary injunction

b. There has to be some kind of hearing (not necessarily in person)

i. But if court grants one w/o hearing then it will be reversed for abuse of discretion. 

2. (2) Consolidating the hearing with the trial on the merits

a. Before or after beginning the hearing on a motion for a preliminary injunction, the court may advance the trial on the merits and consolidate it with the hearing. Even when consolidation is not ordered, evidence that is received on the motion and that would be admissible at trial becomes part of the trial record and need not be repeated at trial. But the court must preserve any party's right to a jury trial.

3. Sims v. Greene
a. The incumbent bishop brought this action for injunctive relief on the grounds that the challenging bishop was wrongly interfering with the administration of the church and its conferences. The challenging bishop contended that he was entitled to relief from the temporary restraining order issued by the trial court. The incumbent bishop contended that the appeal should have been dismissed. The court denied the motion of the incumbent bishop to dismiss the appeal and reversed the temporary restraining order issued by the trial court. The trial court was directed to sit from day to day until the hearing was concluded. No temporary restraining order may be continued beyond 20 days without the consent of the party against whom the order was directed. Thus, the court concluded that the restraining order had to be treated as a temporary injunction, issued without the consent of the challenging bishop, and contrary to the provisions of FRCP 52(a).
i. The court was wrong here, because the second extension of time was improper. Can only extend TRO once. 

4. Fengler
a. Court granted injunction after no evidentiary hearing. 

Injunction Bonds and Appeals

1. No bond requirement in a domestic violence case
2. FRE 65(c)

a. Doctor case

i. They said the amount of the bond was not enough. And you can actually appeal the amount of the bond. The court held that it was an abuse of discretion not to appeal the amount of the bond. 

ii. The way you get damages on a bond is you have to prove damages. The amount of the bond sets a ceiling on the recovery of the damages. That doesn’t necessarily mean that you will get all of it. 

1. Example

a. If the court sets the bond at $25K, but then you prove damages in excess of $1M, you’re only getting $25K. Same thing if you only prove damages of $5K, you’re getting $5K, not the $25K. 

2. The trial court is also empowered to change the amount of the bond, even after they set the amount. Given new facts, they can change the amount. 

a. Factors (in California):

i. Predicted harm foreseeable harm to the moving party
ii. Likelihood of success on the merits
Pre-appeal Injunctive relief (two types)
1. Stay pending outcome of the appeal
a. No automatic stay upon filing an appeal

b. If preliminary injunction granted against you, you want to appeal it, the filing of your appeal doesn’t stay injunction automatically, so you ask for a stay from first, (1) the trial court; and then (2) the supreme court

c. If you are the party against whom the injunction is granted, this is what you need. 

2. Injunction pending outcome of the appeal

a. Now let’s say you are the party seeking the injunction, and then you get denied, the way to prevent the harm from happening is by asking for an injunction pending the outcome of the appeal. 

b. You want them to stop while the appeal for the denial of the injunction is being heard.

c. The purpose of this is to preserve the status quo. 

d. Court can require a bond

3. Cavel v. Madigan
a. Cavel moved first for inunction, and was denied. Now Cavel is asking for injunction pending outcome of appeal under FRCP 62. Prohibit the state from enforcing the statute until the outcome of the case. There is no hardship to the state but definitely hardship to Cavel. 
Contempt (the enforcement mechanism of equitable orders-such as injunctions)
	
	Indirect Criminal Contempt
	Civil Compensatory
	Civil Coercive

	Purpose
	You are penalizing someone for violating the law. Way for the court to vindicate its authority. 
	To compensate the party who sought the injunction for the harm that the contemnor caused. 
	To coerce the target of the injunction into obeying it. 

	Sanction
	Fixed fine paid to govnt. or imprisonment
	Money damages paid to the party. 
	Conditional. the court will put you in jail in an underlying civil case, until you have agreed to comply with the court order. And can be held indefinitely unless there is a statute that saves your ass. 
They can escape going to jail

Fine paid goes to the govnt. 

	Jury
	Yes, if sanction is “serious”
	No 
	No 

	Right to counsel
	Yes 
	No
	No

	Willfulness required
	Yes 
	No, something less
	No, something less

	Level of proof
	Proof beyond reasonable doubt
	Clear and convincing
	Clear and convincing 

	Nature of proceeding
	Criminal trial 
	Civil proceeding 
	Civil proceeding- civil hearing as part of administration of injunction (before same judge who issued injunction)

	Effect of underlying order being vacated
	No effect; contempt section remains valid
	Contempt sanction vacated
	Contempt sanction vacated 


· One of the ways to distinguish the three types of contempt is their purpose. 

· A person who is in contempt is called a contemnor. 
Contempt cases:
Walker v. City of Birmingham

1. No matter how erroneous a court order is, the party must obey it. For their legal remedy is through the courts, they have to go back and motion the court to reconsider, but they can’t just ignore the court’s order and do what they want. You have to obey a court order that is issued by a court with jurisdiction over you, even if the order is unconstitutional. 
a. Why did they not listen to the court order, some facts to consider:

i. The timing

1. They wanted to march on Good Friday and Easter Sunday, so if they were to go to the court to challenge the order, then they probably would’ve been delayed and wouldn’t get the opportunity to march when they wanted. 

ii. At the time S.Ct. orders were not respected 

US v. United Mine Workers (pg. 340)

1. US govnt. took control over most of coal mines pursuant to executive order by Truman. Pres of united mine workers wanted to renegotiate over conditions of the mine workers. Agreement ended up being terminated in 5 days on Nov. 15. On Nov. 18, the us govnt. asked dist. court to enter injunction against the strike of the coal mining companies. The court issued the ex parte TRO same day w/o notice. The mine workers ignored the order, and participated in the strike anyway. 
a. An order issued by a court with personal and subject matter jurisdiction is binding unless overturned. This is true even if the order is based on an unconstitutional statute.
In Re Stuart

1. Judge upset bc juror in cases was demoted by supervisor. Judge had offending supervisor arrested and brought into court and ordered USAO to prosecute for contempt. 

a. Judge didn’t have power to hold him in contempt of ANY kind. 

b. Page 321-statute 18 USC § 401:

i. Court of US shall have power to punish by fine or imprisonment at its discretion such contempt of authority ... (3) disobedience or resistance. 

1. What we get from this case: contempt power is not unlimited. 
Civil Contempt (pg. 343)

1. Argument you can always make is “I didn’t violate the injunction” 

2. Attorney’s fees and costs will be awarded if can be proven 

3. Darwin construction (353)

Damages – the main legal remedy (725-756 451-464 557-585)
1. Is the type of harm one the law recognizes? (usually not an issue)

a. What if the harm was one of economic loss? The courts have held that that is not a legally cognizable harm. 
2. P must prove that P’s damages (harm) was caused by D’s wrong

3. P must prove the amount of damages

4. A party seeking recovery of compensatory damages for breach of K or tortious conduct must satisfy several requirements like damages must be established with reasonable certainty, that the resulting harm is caused by the breach or tort, and the type of harm was reasonably foreseeable by D. 

a. Reasonable certainty (both contract and tort damages)
i. Meant to be a flexible term, not required to prove damages to a mathematical precession. NOT precession, but also NOT speculation. Jury gets to determine this. 

1. Cannon v. Yankee (worm in can of soup, sudden drop of customers, no proven causal connection)
a. The damages must be the proximate result of the breach and can’t be recovered when they are remote or so uncertain, contingent or speculative as not to be susceptible of trustworthy proof. 
b. Prospective profits need NOT be proved to a mathematical certainty, but in order to recover they must be proved. 

i. 2 requirements for proving lost profits in contract breach or negligence:

1. That the breach or negligence was the proximate cause of the lost profits and;
2. The amount of the lost profits

c. Notes:

i. If the court thinks D who did the wrong has prevented the P from proving the damages b/c of that wrongful act, then court will cut the P some slack with her burden of proof for damages: 

1. Grace v. Corbis: Photographer seeking damages for thousands of images he gave to agent over 30-year period. Agent lost them. Plaintiff couldn’t even remember how many images he had shared. Burden of proving damages with reasonable certainty was relaxed when D caused the wrongdoing (because he lost the pictures). 

ii. Reasonable certainty limitations:

1. Loss of chance is too speculative

a. Predicting the outcome of a contest is too speculative 
b. Would you have won the lottery

c. UNLESS it is obvious you would have won.  

iii. Need reasonable certainty for lost profits:
1. Boyle v. City of Portsmouth: Landowner sought damages for trespass and nuisance for encroachment of sewer line. Also sought lost profits because he couldn’t build a dealership on the land and the court denied lost profits b/c he couldn’t actually prove that he would get the necessary permits and licenses, and secure financing to construct the dealership. 
iv. New Businesses -> can new business recover lost profits even though by definition they have none to begin with?
1. Some courts say yes. There are two tests that can be applied:

a. (1) Before and after test

i. Comparing the plaintiff’s profit record prior to the violation with that subsequent to it. 

b. (2) Yard-stick test 

i. Looking at studies of business profits of businesses that are nearly identical to the plaintiff’s business. There can be allowances made for differences between the businesses, but they must be nearly identical as possible. 
v. Recovery of future earning capacity when someone has been physically injured:

1. Can look at factors, and the jury weighs them. There is no precision and no bright line rule except for reasonable certainty. 

2. The further away someone is from having that career in the bag, the more speculative damages could become. 
b. Role of foreseeability at the time of contracting (usually an issue when P is asking for consequential or special damages on top of general damages)
i. The general rule of contract damages is that a party is liable for all damages directly flowing from a breach. If the damages do not directly flow from the breach, i.e. special or consequential damages, then they may only be recovered if can prove that they were foreseeable at the time of contracting and there is a duty to mitigate. 

ii. Foreseeability in tort differs from its function in contracts. In tort law, foreseeability affects first the nature of the duty imposed by law upon the actors. Once that duty is established, the actor is responsible for all the ensuing harm proximately caused by conduct in breach of that duty. 
iii. Sunnyland Farms Inc. v. Central NM

1. Foreseeability test (from Hadley v. Baxendale):
a. Did the breaching party at the time of the contracting have reason to know of special circumstances of this particular kind of loss, if so then those consequential damages would be recoverable. 

b. Actual knowledge would be sufficient, but it is NOT necessary. IOW the plaintiff doesn’t have to tell the defendant. The standard is reason to know. 

i. A defendant is liable for losses that were foreseeable at the time of contracting, regardless of whether the defendant actually contemplated or foresaw the loss. A breaching party is only liable for reasonably foreseeable damages at the time the contract was made. 
1. In Hadley v. Baxendale, the damages were not foreseeable because the breaching party had no reason to know that if the shipment was delayed the other party would lose on lost profits. Hadley asked to ship as soon as possible. But he didn’t specifically say that his mill would remain closed until the shipment was received, thus resulting in lost profits. 

2. Here, the court did not find foreseeability because why would Central NM have reason to know at the time of contracting that Sunnyland would be vulnerable to a fire and their only source to put out a fire is operated by electricity. 
3. Notes:
a. The Hadley v. Baxendale foreseeability test is an OBJECTIVE test. 
b. General damages -> those that flow directly and immediately as a natural consequence of the kind of wrongful act by the breaching party. Therefore these are presumed to be “foreseen”
c. Special damages (circumstantial)-> must be foreseen since they don’t necessarily flow from the breach. 
d. In tort law, foreseeability operates in the initial determinations of liability for negligence. 
i. Thin-skulled plaintiff -> foreseeability does not limit damages in cases where the extent of a personal injury is greater than anticipated. You take your victim as they are.

e. When the time of performance is to be fixed at a later date, knowledge of the consequences (to satisfy Hadley) may be imputed to the breaching party at the time the parties agree on a date for performance. IOW: if a contract provides that the time of performance will be fixed later, parties can reasonably anticipate potential injuries as of the date the time of performance was fixed, not the date the contract was signed. Spang Industries v. Aetna. 
i. If one party knows when performance must happen to avoid injuring the other, it can hardly argue that the consequences of failing to meet that deadline aren’t foreseeable.  
f. Case Professor kept repeating, Langley v. Pacific Gas -> Here the breaching party was actually provided notice of what would happen if the contract was breached, and it was breached anyway. They got full consequential damages. Professor says that the court’s reasoning was that the breaching party understood the particular consequences that would result from a breach, and it accepted the contract anyway. 
5. Purpose of Damages:

a. In torts: Designed to put the P in the position they would have been in had the harm not occurred. 

b. In contracts: same thing, but put the party in the position they would have been in had the contract not been breached. 

i. Breach of contract: Hadley v. Baxendale rule

6. Damages are a SUBSTITUTIVE remedy

a. As opposed to injunction, where the P will get what they are asking. 

b. You are substituting money for whatever the actual right was lost. 

7. The amount of damages don’t have to be proven with precession, but they can’t be speculative 

8. A judgment operates as a kind of lien, and the lien may be enforced in a variety of ways. Once the judgment is issued, a court’s obligations is typically done. Damages is a one-shot deal-can’t go back and ask for more money. 
9. Damages is a jury question, unlike injunction.
10. Avoidable consequences i.e. mitigating damages (money spent on mitigation is called incidental)
a. Two components (for tort and contract law):
i. (1) Affirmative

1. Allows damages reasonable incurred to mitigate damages.
a. If you have been harmed by D’s wrong, if you have t spend money to try to minimize the negative effects of that, that is recoverable as damages.  

ii. (2) Negative 

1. Precludes an injured party from recovering damages that could have been avoided by taking reasonable steps following the harm. 

a. Can’t recover damages that could have been avoided through reasonable care. 

b. Rationale for mitigation: 
i. The avoidable consequences rule encourages an injured party to take reasonable steps to mitigate the loss caused by the D’s tortious wrong or breach of contract. An injured party is not expected to undertake extraordinary measures or suffer undue hardship; the rule requires reasonable attempts to avoid incurring additional losses. 

c. Rockingham County v. Luten Bridge (once party gives you notice of breach; you have to stop performance)
i. The avoidable consequences doctrine disallows as damages those amounts that would have been avoided had the injured party taken mitigating actions/steps. The doctrine should be viewed as a disability on the recovery of reasonably avoidable damages.
ii. The correct measure of damages here would have been the costs incurred up until the notice of the breach (partial performance) + profits lost had the contract been completed. 
iii. Notes:

1. The only result of a failure to mitigate damages properly is that the court will reduce those damages that could have been avoided.  
d. Bloomer girl v. Big country big man aka Parker v. Twentieth Century Fox (mitigation in employment context)
i. The burden of proof on the mitigation issue is on the D to prove that the plaintiff should have taken the role (or more generally that there were comparable or similar jobs to that of which the employee had been denied and they didn’t take it). 

1. Other employment was comparable or substantially similar to that of which the employee had been deprived; the employee’s rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages. 
ii. Rule for recovering damages for breach of employment contract by employer:

1. You take the amount of the employee’s salary for the agreed upon period of service less the amount which the employer affirmatively proves the employee has earned or with reasonable efforts might have earned from other employment (this is the mitigation aspect).
iii. EXAM TIP: When going through the analysis for a breach of employment contract by the employer and you are doing the mitigation step, you want to look at the different jobs and discuss their similarities or lack thereof (like roll, location, pay, job responsibilities), you can also look at the differences in the contracts themselves (if the facts provide that much detail). We are looking at the reasonableness of the non-breaching party’s refusal to take the job.  
iv. Notes:
1. If P is offered a substitute contract where the condition is that P has to give up their rights or surrender their right to a claim of breach of contract, then the plaintiff is not required to accept that form of contract. One is not required to mitigate losses by accepting an arrangement with the repudiator which is made conditional on the surrender of rights under the repudiated contract. 
2. Jensen v. Matute: A musician’s rare cello sustained damage as a result of a car crash. He started using his old cello, but then sued for loss of use of the rare cello based on an estimated rental value of a comparable high-end instrument. The court said no, because he had already mitigated his damages by using his old cello and he used it in concert before so this is a reasonable substitute.
a. Professor thinks this was not decided correctly.  

3. What if P is unable to mitigate damages b/c she can’t afford to?

a. In Garcia, P could not afford psychological treatment for her depression b/c she couldn’t afford it, the court said this does not limit her recovery of damages. 

4. D must raise the affirmative defense of failure to mitigate

5. In the employment setting, if an employer wrongfully discharges an employee, the employee is required to take reasonable steps to secure substitute employment. 
a. The employee’s damages will be limited to the difference between the salary the employee would have earned from the contract with the employer and the salary the employee will or could have earned from substitute employment. 

b. Difficult issues arise when and employee can perform contracts with several employers simultaneously.  
i. Don’t have to offset damages as long as you can prove that you could have worked those other jobs while still performing full time at your wrongfully terminated employment. 
e. Lobermeier v. General Telephone (mitigation in the context of medical treatment)
i. Key question is whether reasonable person (under same or similar circumstances) would have had that second operation.
ii. Notes:

1. Whether a P’s refusal to undergo a particular medical procedure limits potential future damages depends on the reasonableness and attendant risks of available options. 
a. Evidence of the risks and benefits of a procedure are highly relevant.
2. Causation:
a. A party asserting the failure to mitigate defense must establish a causal connection between the conduct that allegedly should have been taken and the harm that would have otherwise been avoided. 
3. What if the reason a person refuses to pursue medical treatment is religion convictions?

a. There aren’t many cases on this issue. But most say MAYBE. It might be a failure to mitigate. While a plaintiff is free to practice their own religion, they have to bear the burden of it. 
Damage to Personal Property

Tort Damages
1. Two major goals:
a. Compensation

i. To put P back into the position P was in before the tort occurred. To the extent we can do so with money. 

b. Deterrence 

2. Threshold distinction is between personal property (not real property, only chattels) that has been completely destroyed and property that can be repaired. 
a. Where a chattel is destroyed the general rule is the plaintiff is entitled to the FMV of the chattel at the time of the destruction less any scrap value.  
i. Loss of use could be considered too as consequential losses (must be proven to reasonable certainty) (jurisdictional issue)
1. Loss of use is when a plaintiff can prove:

a. The reasonable cost of renting a substitute
b. The rental value of the damaged property or

c. The profits that could have been made from the use of the property
2. No cap on loss of use. Whatever the loss of use is, is whatever it is, it shouldn’t be capped. 
b. Where the chattel is damaged but capable of repair, the owner has a choice between: (1) the cost to repair provided that the repairs are economically feasible. When they are not feasible, then they can only get the diminution in value. As long as the cost to repair doesn’t exceed the pre-tort value (economic waste). OR (2) the diminution in value. Take pre tort value of the item (before it has been damaged) and subtract the value of the item after it had been damaged (in its damaged state). This is the diminution in value.
i. They can also get loss of use & depreciation if can be properly proven
ii. Depreciation might be allowed too (must be proven to reasonable certainty)

1. Example:

a. You are in a car accident and it gets damaged. After the car is fixed, the value of the car is not the same as before the accident. This can be taken into consideration too.
2. Let’s say you can’t show market value (FMV) or that the FMV is going to be under compensatory, then you could get damages based on value to the plaintiff. Must still offer proof, but this is another way to value the measure of damages. Barge Burtie case. 
a. The way you show value is by showing you actually used the thing. It has value to you. 
3. When dealing with chattels there will likely be a market to ascertain the value, because they are fungible. So where this is true, you should use the FMV, unless of course in the rare instance there is no market value, then look above. 
4. But where there are multiple markets that when something is being used in a number of ways, the appropriate market to measure is XXX
a. Example: portion of retailer’s goods is tortiously destroyed, should the price be the wholesale goods or the retail goods?
3. Clothes

a. Can’t measure value deferential of clothing by fair market value and have that work, so there is a flexible rule. It is the value of the clothing to the plaintiff personally. 
4. Quilt

a. Could have sentimental value, so value is to the owner. It is reason personal. 

5. Stereo

a. The stereo cannot be repaired for less than it is worth then arguably it is in the “destroyed” category rather than the “reparable” one. Even if the court finds it capable of repair.
6. Pets

a. Pets are in the category of Chattels. They are treated as such. And as such, the pet owner whose pet has been destroyed, can’t recover damages for sentimental value or emotional distress. Instead the pet owner is limited to the fair market value of the pet at the time of destruction. 
Conversion (same thing as destruction)
7. If chattel is converted, the measure of damages is the value of the chattel at the time of conversion (it’s like a forced sale of something). 

a. As always consequential damages are also available if they can be proven. For example, loss of use damages. If someone steals your car, you might be able to get not only the value of the car, but also the rental value of the car while you are trying to replace it. 

8. But sometimes the value of the chattel at the time of conversion is not right measure of damages when you have something that fluctuates in value, like gold, stocks or pressures metals.  
a. Exception to the FMV rule of conversion - Fluctuation in value of converted chattel (like gold or stock)
i. FMV of chattel at time of conversion or destruction is the normal rule + any proven consequential damages. But there is an exception:

ii. If you set value at time of conversion, that might be way “the hell off”. It is not a good measure of things that fluctuate in value. The court examined various jurisdictional approaches, like some courts say this gets too complicated just use the value at conversion time, but this court rejected that rule. 

iii. NY Rule (majority rule in the US) -> plaintiff is awarded the greater of (higher value):

1. The market value at the time of conversion or
2. The highest market value between the time of which the plaintiff learns of the conversion and the expiration of a reasonable period of time of which to replace the good.  
a. The highest value between time P learned of the conversion and a reasonable amount of time to when the P could have replaced the goods (i.e. how long it would have taken P to replace the gold in the market). 

b. The reasonable period of time has been defined as the length of time necessary for a reasonable investor to purchase replacement property. 
9. Summary of exceptions for measure of damages:

a. Chattel is in fluctuating market
b. The market value of the chattel would be grossly under compensatory, or there is no market (used clothes, household items) we could use the value to the owner excluding sentimental value. 
i. The way to show this is by saying what its value is to you, give an opinion, even if you don’t have expert knowledge.   
c. When determining the final measure of damages the courts have looked at various factors like:
i. How much does original item cost
ii. How old was it

iii. How much wear and tear did it have on it
iv. Cost of replacement

d. There is no formula, it is really up to the plaintiff’s attorney to argue that this should be the measure of compensation. Proof of damages need not be done with exactitude. It is sufficient to prove damages with such certainty as the nature of the case may permit. 
10.  Long v. McAlister
a. P’s car badly damaged, couldn’t be fixed due to D’s farm wagon rolling down hill and crashing into it.  
b. The first thing you have to ask: is the car destroyed or is it repairable? Either way loss of use (rental value during time of repair) should be recoverable if can prove it. Loss of use shouldn’t be capped. 
11. Carvasio (pg. 577)
a. P seeking damages for loss of her pet dog. Trial court said P limited to recovery of FMV at time of destruction. P said true and special value of dog, meaning value to her. The majority view is that pets are chattels. Can’t get damages for sentimental value or emotional distress. Limited to FMV at time of destruction.   
Contract Damages
The law of damages for breach of contract recognizes and protects an injured party’s three interests:
1. Expectancy or expectation
a. Purpose is to place the non-breaching party in the same position economically as if the breach had not occurred and full performance had been rendered. 
b. Provide monetary substitute for the promised but undelivered performance

c. Compensation is calculated by the amount necessary to place the injured plaintiff in as good a position financially as the party would have occupied if the defendant had rendered the remaining performance. 

d. Must be foreseeable, if not then could be limited to reliance

2. Reliance 

a. The purpose is to place the injured party in as good a position as if the contract had not been made. 
b. Might be appropriate when:

i. P can’t prove expectancy damages with reasonable certainty 
ii. Contract is a losing one for the P

1. Note: a non breaching party’s reliance damages are reduced to the extent that the breaching party can prove the plaintiff would have sustained losses in the event of full performance. If the contract includes a set price and the non-breaching party’s expenditures exceed that price, the breaching party will be able to establish the loss with certainty and the court will limit the amount of reliance damages recoverable not to exceed the contract price. 
a. The losses are properly deducted from total recovery. 

iii. Note: Can’t usually get both expectancy and reliance damages because it would effectively result in a double recovery. 
c. 2 categories for reliance:

i. Essential reliance:

1. Expenses incurred in preparation for performance or in the actual performance of the contract.
ii. Incidental reliance

1. Expenditures made in preparing for collateral transactions apart from the contract.

iii. Example:

1. O entered into contract with XYZ to build restaurant. If O breached the contract after XYZ partly performed, the builder could recover as essential reliance damages the expenditures made in preparing to perform the contract and in commencing the performance. If the builder breached the contract, then O could recover as incidental reliance damages purchased made toward furnishing the restaurant. 
a. The significance is in the role of foreseeability as a limitation in incidental reliance damages. 
3. Restitutionary 
a. Unjust enrichment
b. Restitution may be sought as an equitable remedy to prevent unjust enrichment where no enforceable contract exists but also properly may provide recovery as justice requires under an enforceable contract breached by non performance. 
c. The usual consequence of a liability in restitution:

i. Defendant must restore the benefit in question, or its traceable product, or else pay money in the amount necessary to eliminate unjust enrichment. 
Contracts -> East lake Construction (wrong insulation placed in the tiles)
1. Notes: (pg. 457) 
a. Construction contract cases:
i. In the context of construction, aesthetic matters. How something looks matters. Similarly, the texture on a wall or flooring could matter too. So for damages you look at the value to the owner. 

1. If the plaintiff bargained for specific aesthetics, then that is what the value would be. So it is not just the value measure according to the market, but what the value measure is according to the plaintiff. Example in the stained-glass sliding doors case. The purpose of the contract was aesthetics and the contract placed great importance on such. So court awarded damges to remove and replace all of the siding, instead of diminution in value. HOWEVER, there is also a counter argument that could be made: “cosmetic” v. “not structural” defects. But look at the purpose of the contract. 
ii. Cost of completion v. Diminution in value 
1. The expectancy interest of the injured party may be measured in a variety of ways. 

a. Traditionally courts award based on the cost to complete the performance which was promised. 

b. But sometimes the cost to remedy the defects in performance may be disproportionately greater than the difference in value of what was promised and what was actually received. In this case courts will award the diminution in value to the injured party in order to prevent economic waste. 

2. HOWEVER, if the performance is defective and you cant prove the loss in value with reasonable certainty, a party may recover damages based on the cost to remedy the defects. Even if this gives the party a recovery somewhat in excess of the loss in value to them, it is better that they receive a small windfall than that they be undercompensated by being limited to the dimution in value of the market price. 
iii. Economic waste

1. When the cost to remedy the situation or defects is clearly disproportionate to the probable loss in value then the recovery of damages should be limited to the dimuntion of value. 
iv. Diminution in value

1. Difference between the market price that the property would have had without the defects and the market price of the property with the defects. 
v. Bad faith

1. Some courts have awarded damages for the cost to complete performance even where that measure is clearly disproportionate to the diminution in value because the defendant breached the contract willfully or in bad faith. Note this is not a majority of the courts. 
Champion case (the wrong kind of breaks were placed in the house)

2. Court said the cost of replacing the bricks and putting the right ones is ridiculous. 

Harm to Real Property

1. It is useful to distinguish between injuries to the land itself and injuries to structures on the land, and permanent injuries from reparable ones. 
a. This can apply to nuisance as well
2. Is this TEMPORARY or PERMANENT?

a. Temporary means it can be fixed and permanent means it can’t be fixed. The following definitions apply to cases in which entry onto real property is physical (trespass) and not physical (nuisance).
i. Temporary:

1. Can be repaired, fixed or restored AND any anticipated reoccurrence would be only occasional, irregular, intermittent, and not reasonably predictable, such that future injury could not be estimated with reasonable certainty. 
ii. Permanent:
1. Can’t be repaired, fixed or restored, OR even though the injury can be repaired, fixed, or restored, it is substantially certain that the injury will repeatedly, continually, and regularly recur, such that future injury can be reasonably evaluated. 
b. Measure of damages:

i. The standard measure of damages for temporary harm to the land is the cost of restoration, although rental value for the period of interference may be an alternative in some cases (loss of use + discomfort and annoyance damages to the extent you can prove this). 
1. Note: courts will also consider the economic waste doctrine and award diminution in value instead. IOW a plaintiff is entitled to recover the cost of restoration or repair only if that cost is reasonable. 
a. How to determine unreasonable repairs?

i. Jurisdictions differ. Some say as long as repairs don’t exceed the diminution in value to the property and others say they will allow the cost of restoration to exceed the diminution as long as it doesn’t exceed the pre-tort market value in the property. 
ii. The standard measure of damages for permanent harm is the diminution in value of the land measured as the difference between the market value of the property immediately before the damage and its market value immediately after. Additionally you could get the loss of use (rental payments) and can ask for discomfort and annoyance damages (this is similar to emotional distress damages, but could will not award if you say emotional distress, have to say annoyance-still need reasonable certainty)
c. In both cases-temporary and permanent, the pre-tort market value of the land is a ceiling on recovery. 
d. Purpose:

i. The principal goal in assessing damages is to provide full and fair compensation to the injured landowner

e. At owner’s election:
i. An owner may for objectively personal reasons recover reasonable restoration costs even if those costs exceed the diminished value of the property and the pre-tort value of the property. 
ii. Under the restatement’s “reason personal rule” an owner may elect to recover restoration costs rather than diminution in value to the land only in appropriate cases and only to the extent the restoration costs are reasonable. This means that the plaintiff’s “reason personal” must be objectively reasonable. IOW if the cost of restoring the land is greater than the diminution in value, but the plaintiff can provide a reason personal as to why restoration is needed then it will be allowed. 
1. Example: like the Roman Catholic Church case
2. Difference between real property and personal property?

a. Real property is unique, harder to come by. But personal property you can buy it again the market, so that’s why it doesn’t make sense to award you a higher cost to repair something as opposed to just replacing it. With real property that is not true. You see this in injunction cases. To deny them the option to return their property to how it was pre tort even where it would be greater than the diminution value would make them stay in sub-standard living, or in some place they don’t like, and diminution in value is not going to be enough. Because the big picture here is, we are looking at what is going to compensate the plaintiff to put them back in the position they would have been in had the tort not occurred.  
f. Can injury be temporary and permanent?
i. Yes. Majority of courts say that they allow recovery of both restoration costs and diminution in value when a defendant’s nuisance or trespass has caused some temporary physical injury to the property but, despite the temporary injunction’s remediation, the property’s market value remains depressed.
1. Example: contamination of the plaintiff’s property as a result of the D’s spilling or mishandling of hazardous substances. P’s are entitled to recover the costs to remove the hazardous substances and to restore their property to its pre-contamination condition. Additionally, they are even entitled to “stigma damages”. These are damages awarded because the market value of the property remains depressed because of lingering buyer concerns. They are in excess of any recovery P receives for the temporary injury.  P must prove these stigma damages to a reasonable certainty.
g. Certain uses that have monetary value
i. Example: growing crops now impossible because of a nuisance. The measure of damages might be easier and better for the plaintiff to measure the value of what those crops were. Must be with reasonable certainty. 

3. Damage to structure on land (including crops and trees)
h. If there is damage to a structure on the land (like a garage, shed, crops, trees) if it is possible to measure that damage separately from the damage to the land then that will be better measure of damages
i. Not jurisdictional split, but it is a case by case inquiry in determining the measure of damages. And in the case of damage to a structure on the land, it may make sense to value the structure rather than the land itself. 
i. You could ask for loss of use (rental payments)
j. But again must be with reasonable certainty
k. Model case:
i. Truck driver negligently runs over homeowners free standing garage. The structure is substantially damaged. Repair estimates show they are close to the value of a new garage. A real estate appraisal shows the FMV of the reduction in the homeowner’s property is less than the cost of repair or the replacement of the garage. 
1. As a plaintiff would want to identify that the structure (garage or even crops) is a free-standing structure and I should be able to restore it, or if totally destroyed then allowed to rebuild it completely. Many courts will allow this. But jurisdictions vary.
2. The key here is to identify a divisible harm, meaning the garage or shed or crop or whatever the structure is, is separate or free standing than the property. And so should be allowed to recover for that. The only time a court will not allow the divisible harm is when the court thinks that it is truly not a divisible harm, or free-standing structure. 
3. Also remember reason personal analysis
a. Where there is a reason personal for restoration costs to be sought even where that might exceed the value differential (diminution in value) and the total value of the property the courts will allow it. This is especially the case for residential.
2. Miller v. Cudahoy (nuisance case)
a. P use the land for farming, their underwater aquafer has been polluted by their neighbor. The aquafer contained high concentrations of salt. So what should the damages be? They asked is this temporary or permanent? They concluded this was temporary (it can be fixed/undone/nuisance can be abated). Because the use of the land was for farming, that is what drove what the plaintiff asked for. IOW the plaintiff asked for loss of use (rental payments) the difference between the net value of what the crops earned before the injury and what they are earning now post injury. The main harm to the land was the lost profits on the crops/loss of use on the land. Loss of use amount is not capped. 
i. Loss of use -> something that is generating income to me and now I’m entitled to get. 

ii. So when analyzing what a court will allow in terms of damages, you should start with “the court is only going to allow the things the plaintiff is asking for in the first place.” 

3. Roman Catholic Church v. Louisiana Gas (reason personal)
a. Church purchased apartment complex from federal govt at reduced price and contract stated that the church was going to operate the apartment for low income housing. If the condition was not met, then the property would revert back to the federal govnt. Church had been operating it as such. The gas company equipment was faulty and caused a fire. One of the buildings was destroyed. They sued for tortiously damaging the property for low income housing. The plaintiff asked for restoration value. They said people were living in it and so we want it to be restored the way it was. The court said that was okay, but the issue is that the restoration costs were extreme. 
i. Some courts say that the cap is the value differential (meaning the value pre tort minus value post tort) and others say the cap is the value of the property pre tort. Meaning you can’t get restoration costs that exceed that value. This court says that a third option would be that there is no cap at all. Meaning the cost of restoration could exceed and that shouldn’t matter. 
ii. But what we are looking for to lift any applicable cap is a reason personal (no bright line rule, court concerned with just compensation). 
1. The court is concerned with a cap because a court doesn’t order the plaintiff what to do with the money, so they could pocket that. They don’t want a windfall. 

b. The reason personal here is that there was a contact between them, so in order to uphold it they need to restore the building. This was also a residential building where people were living. This is the mission of the Church.  
Damages for Physical Injury to a Person (these are components (that each have a past and future aspect to them), not that you need all of them)
1. Personal injury tort claims involve bodily injury to the person of the plaintiff proximately resulting from the D’s tortious conduct. 
a. Components 
i. Medical expenses (special) (California: economic)
ii. Lost earnings and earning capacity (special) (California: economic)
iii. Pain and suffering (general) (California: non-economic)
iv. Special expenses attributable to the injury (but not including attorneys fees) (special) (California: economic)
b. Note: California classifies damages in personal injury cases as either economic, or non-economic. This is because California has very complicated rules on joint and several liability. 
c. Each component has a past (time of injury to time of trial) and future aspect (based on expert testimony)
2. For damages we don’t care about the nature of the tort. Damages are completely independent. UNLESS you are awarding punitive damages, then you have to look at the D’s conduct. 

a. There are intentional torts not involving physical injury. Even when they are against the person, like offensive battery, assault, false imprisonment. In those situations where you don’t have a physical injury, what you can get is presumed damages. Damages measured by the jury’s idea of what is the loss (measured in dollar amounts) involving the case. To what degree is the interest protected by the tort, invaded by the defendant.
3. The relevant evidence to look at includes who was the person before the tort occurred  
4. Personal injury

a. General damages 
i. Compensation of the P’s physical pain and mental suffering. The P only needs to allege the injury occurred and the type of injury in order to give fair notice to the D of the claim.
1. Pain and suffering has a past and future component (Cali: non-economic)
a. The time when you first started feeling pain and up to and continues past trial 

b. Entitled to get money for pain and suffering upon proof of physical injury. If there is a physical injury at all, you will suffer pain. 
2. Suffering could be feeling like you are disfigured and are embarrassed by that. I now walk with a limp. Stuff like that.  
b. Special damages

i. Lost earnings and future earning capacity (California would call these economic damages):
1. Lost wages/earnings (must allege you lost this)
a. Based on proof of money that you would have earned, but you didn’t earn b/c you were injured. They may also be projected in the future (which can prove to be difficult to prove w/o getting too speculative)

2. Lost or diminished earning capacity (must allege you lost this)
a. The idea that someone’s economic opportunity in the future has been restricted by the injury. What would this person have been able to do with respect to their earnings had they not been injured? It is hard to prove and very imprecise. 
i. Example, the evidence shows that P was on track to complete school and become a commercial artist. Her progress in school, her family background, and her paintings indicated she was making excellent progress
b. What must P show to get lost earning capacity?

i. The P has to show a diminution in your ability to earn a living. A narrow range of economic opportunity. 
ii. You can show a lost earning capacity even though you can still work, even though you are still in the job that you had. Because maybe what you lost is the ability to be promoted or to rise in the ranks. Example be a captain instead. 
1. This is based on testimony. Example, this is what you wanted to do/this is what was viable

c. This is measured by the difference of the injured plaintiff’s earning capacity before the injury and after the injury. 
i. Evidence concerning past employment history is helpful, but not necessary. 

1. Note: even if you were unemployed you can still recover for lost or diminished capacity. 
ii. This must be proved with REASONABLE CERTAINTY

1. Must provide some reasonable basis upon which to estimate those damages
a. Example: P who was employed prior to injury with a predictable income stream can use expert testimony to predict what similarly situated employees are likely to earn for some reasonable distance in the future and thus establish diminished earning capacity with reasonable certainty. 
iii. Can estimate damages based on factors like family education level, education progress, expressed interest in a profession w/i reason. 
d. Expenses

i. The trier of fact must deduct any expenses the P avoided as a result of the injury. 
1. Example: If can’t attend college or professional school anymore then the jury should deduct those expenses you would have spent on them from your award of diminished earning capacity. 
2. Everyday living expenses don’t have to be deducted because they will still occur despite the injury. 
3. BUT if P receives an award for future medical costs that includes the cost of hospitalization or institutional care, the P will be required to deduct the cost of ordinary living expenses b/c the award for that will compensate for ordinary living expenses. (some courts)
3. Lost future earnings (must allege)
a. Damages are from the time of trial until some point in the future when the P will be able to return to work.
b. Can’t be shockingly excessive 

c. A P usually seeks to recover lost future earnings from when she has not suffered a permanent injury, but the P will be unable to work for some period of time while recovering from a temporary injury.
d. This is really difficult to show

4. Medical expenses (California would call this economic damages) (must allege) (past and future)
a. P is entitled to recover the fair value of medical services reasonably necessary for treatment. 

b. Although must be proven w/reasonable certainty, it is a loosely applied concept for future expenses. It is an estimate.
c. An award for future expenses for medical or disability care is allowed if a reasonable construction of the evidence would support the award. Healy v White.
d. Latent disease

i. Most courts have rejected the claims for damages based on the increased risk of cancer itself unless the P can demonstrate a reasonable possibility that they will develop cancer. Preponderance of the evidence. 
ii. Cost of future medical monitoring is allowed as long as it can be shown that it is a reasonably certain consequence of exposure to the toxic substance. 

iii. Many courts allow recovery for future medical monitoring even in the absence of physical injury.  

1. Courts limit recovery of medical monitoring costs to P’s who have been exposed to a proven hazardous substance at levels greater than normal background levels through tortious conduct and who as a result of the exposure suffer an increased risk of disease when compared to the P’s pre-exposure risk and the risk of the public at large. B/c now it is more than likely you will have this disease, and medical monitoring might be pointless. 

2. Courts require P’s to demonstrate the clinical value of medical monitoring in leading to early detection and the clinical value of early detection. 

iv. Some courts allow recovery for the emotional distress the P suffers as a result of the fear of developing cancer. 

5. Some courts restrict recovery for emotional distress where P has suffered present physical injury as well or situations in which the P can show they are more likely than not to contract the disease.

ii. Not including attorney’s fees. 

c. Taxes

i. Personal injury awards are exempt from federal tax and most state income tax. 

d. Undocumented workers

i. Some courts have precluded undocumented workers from recovering diminished earning capacity at US wages b/c their undocumented status prevents workers from proving with reasonable certainty that they will remain in the US and continue to work. But they will allow them to prove diminished earning capacity based on wages in their home country. 
e. Loss of consortium

i. Derivative action for loss of consortium with a personal injury victim is available for spouses. 
f. Periodic payments

i. Alternative to lump sum. Can offset uncertainties in calculating future damages
1. Advantages for D:

a. Under the periodic payment system, a D may recover or avoid paying any amount awarded to for future damages that exceeds the actual cost of the P’s future expenses. 
2. Advantages for P:

a. Can’t be lost completely through mismanagement or misfortune. 

b. P is protected from undercompensating. 

g. Unemancipated minor

i. When an unemancipated minor is injured, both the minor and the parents have a cause of action. Courts generally divide the elements of damages between the actions. 
1. Example: if parents paid for medical expenses, those losses can be part of their damages. 

2. BUT if child pays for the medical expenses then only the child is entitled to recover those damages. 

3. If the parents don’t bring a separate action, the child’s action may include medical expenses paid by the parents because the child is also liable for them. But they both can’t claim, because then that would lead to double recovery. 
ii. Childs claims:

1. Pain and suffering and lost adult earning capacity

2. Punitive damage claims belong to the child not the parents

iii. Parent’s claim:

1. Loss of services or earnings of a child during minority. 

2. They can also have special damages as well, including travel, lodging, and telephone expenses to establish contact with the injured child. 

3. But not mental anguish or lost wages.
h. Loss of Chance
i. Many courts have rejected recovery for loss of chance of survival (would have had 40% chance of survival had doctor correctly diagnosed you, now only 20%). But several courts have permitted P to recover damages for loss of a chance of survival. Awarding P a proportion of the total amount of death-related damages that reflects the reduction of the victim’s chance of survival. Greater than 50% chance of survival.
i. Life care Planners

i. Plaintiffs and defendants sometimes retain lifecare planners as experts in PI cases where the party suffers catastrophic losses. 
4. Collateral Source Rule: 

a. If there is a payment made to the P from a source not connected to the Defendant (like his insurance company), the collateral source rule says:

i. (1) Evidence can’t be admitted showing that they have insurance and; 

ii. (2) The damages the D owes is not reduced by that amount.

b. Some people argue that this leads to double payment, but some have said that if insurance benefits were viewed as an offset to tort liability, then a plaintiff would have less incentive to obtain insurance. Without the rule, plaintiffs would actually be the losers, because they paid the insurance premiums. 

5. The amount of a jury award is reviewable. The judge will say does the evidence support this amount.  

Economic Loss Damages

1. Usually recovered in contract law (contract law and law of warranty is better suited than tort law for dealing w/purely economic loss). In tort, the traditional view would preclude any recovery for negligently inflicted economic losses absent physical harm to person or property. 
a. i.e. the only thing that is lost is money. 

2. Arises in two different settings:
a. (1) D and P who are not in a contractual or other special relationship
i. Under the economic loss rule a P may not recover damages from a stranger defendant when the D’s tortious action causes economic loss only rather than injury to the P’s person or property. 
1. Example: D negligently obstructs the pathway to get into P’s store, so customers can’t get in. the economic loss rule precludes recovery for damages for P’s lost profits because it has suffered only economic losses. 
2. A special relationship is one that gives rise to independent duties of care, such as the doctor-patient relationship.
b. (2) P and D parties to a contract
i. Under economic loss a party to a contract may not recover tort damages for economic loss absent injury to the P or property other than the property which is the subject to the contract. 
1. Example: If D sells P a tractor that doesn’t work properly, and P can’t harvest the crops, P can’t sue in tort to recover the profits it lost on the sale of the crops. Instead, P is limited to whatever damages are available in contract. If lost profits are not foreseeable at the time of contracting, or the contract precludes recovery for consequential damages, P can’t recover lost profits. 
2. This is to stop a domino effect, and stop a party from achieving an end run of damages from the contractual bargain. 
3. Grams case

4. Notes:

a. Economic losses are NOT recoverable under strict products liability. A plaintiff may NOT recover damages for purely economic losses, such as lost profits or repair costs, in a negligence suit. 
b. Products liability:

i. The economic loss doctrine prohibits recovery in tort for a product defect that causes damage to the product itself. 
ii. A plaintiff may not recover in tort where a defective product causes purely economic harm.
c. Plaintiff’s may recover purely economic losses under theories of express or implied warranty. 

d. Policy of Economic Loss:

i. Maintain the distinction between tort law and contract law 

ii. To protect commercial parties’ freedom to allocate economic risk by contract and

iii. To encourage the party best situated to assess the risk of economic loss, the commercial purchaser to assume, allocate or insure against that risk. 
e. Exceptions:
i. Exception comes from People Express Airlines v. Consolidated Rail Corp

1. A defendant who has breached this duty of care to avoid the risk of economic injury to particularly foreseeable plaintiffs may be held liable for actual economic losses that are proximately caused by its breach of duty.
2. A defendant who negligently breaches a duty of care, causing reasonably foreseeable economic damages to a reasonably foreseeable plaintiff, may be liable even absent property damage or personal injury. 

3. Example: attorney forgetting to bring claim for interest in retirement benefits for his client.

ii. Economic loss suffered when a professional commits malpractice:

1. Allows recovery for provable losses even though they are only economic one’s w/o accompanying physical harm to person or property. 
iii. Public nuisance
1. Example: claims by private insurance companies to proceed against manufacturers and distributers of prescription opioids. The P insurance companies sought to recover money they paid to health care professionals to cover the costs of abuse treatment prescribed to them. They created a public nuisance. 
Punitive Damages

1. Purpose:
a. To punish the D for egregious or particularly reprehensible conduct and to deter D and others from future offenses.
i. Evil motive, spite, ill will, intent to injure or fraud. 
2. How to measure (Jury Q)

a. You measure it so that it punished the D.

b. You come up with a number that is high enough that it will punish the D. But this is for the jury to determine. 

c. The net wealth of the D matters b/c that goes to the punishment. 

d. Note 3 on pg. 836

i. In determining the amount of punitive damages, the jury is instructed to consider several factors such as:

1. The nature and reprehensibility of D’s conduct (courts have said this is the most important factor)
2. The seriousness of the harm resulting from the misconduct

3. The D’s awareness that such harm would result

4. The duration of the misconduct, D’s conduct upon discovery of the misconduct and any efforts to conceal the misconduct

5. The profitability of D’s misconduct
6. The D’s net wealth (note 10 on pg. 851)
a. Net wealth alone should not support award for punitive damages w/o support that D’s conduct was reprehensible.
b. The wealth of a defendant can’t justify an otherwise unconstitutional punitive damages award. 
c. But the prevailing view is that the net wealth is still a relevant factor. 

7. The relationship between the actual harm and the amount of punitive damages; and

8. The total deterrent effect of other damages and punishment imposed upon the D. 

3. Judicial review
a. Punitive damage awards are subject to judicial review in most jx. 
b. A court can set aside an award if it appears to be one of passion, prejudice or shocks the judicial conscience. 
i. They are guided by many of the same factors as the jury, like reprehensibility of the D, the nature of the wrong, the profitability of the D’s misconduct and the relationship between the amount of compensatory damages and punitive damages. 
4. State of mind

a. Evidence of a D’s state of mind is admissible for punitive damages. 

5. Vicarious liability 

a. Majority rule follows the complicity liability rule. Liability for punitive damages based on an agent’s egregious tortious conduct usually does not extend to a principal. The principal can be liable for punitive damages only if:
i. The principal authorized, participate in, consented to or ratified the egregious conduct

ii. The principal deliberately retained an unfit servant or

iii. If the agent engaging in egregious conduct was employed in a managerial capacity and acted within the scope of her employment. 
b. Minority states adopt the vicarious liability rule that principal is liable for egregious conduct of agent. 

6. Actual damages

a. P can only succeed on a claim for punitive damages if the plaintiff succeeds on their underlying claim. Must establish harm, and at least nominal damages. Because if you don’t get at least nominal damages then why should you get any type of money award. 
7. Extraction statutes

a. When some portion of punitive damages are awarded to the state and not the P (potential windfall to P)
i. Essentially revenue-raising measures for states. 
ii. Justified on the basis that punitive damages advance the public interest in punishing and deterring conduct that offends societal norms. 
8. Limitations and restrictions

a. State procedural reforms

i. Pg. 848 note 6

1. 3 areas where states have limited or restricted amount of punitive damages:

a. (1) bifurcation of proceedings
i. If jury determines P is entitled to punitive damages, the amount of such is determined in separate proceedings 

b. (2) Higher burden of proof than preponderance of the evidence, like beyond a reasonable doubt (California does this)

c. (3) Some states have just capped punitive damages all together

9. Successor liability for punitive damages
a. Courts have found successor corporations liable for punitive damages based on the conduct of their predecessors, by relying on the successor’s express or implicit assumption of the predecessor’s liabilities. And sometimes even on their knowledge of its predecessor’s business. 
10. Punitive damages for statutory claims
a. Punitive damages are generally available when a plaintiff recovers under a statutory claim if the P shows that the D acted with the level of ill will or malice prescribed by the common law. 

b. But recovery of punitive damages is precluded for some statutory rights

i. Lanham act
ii. A title VII of the Civil Rights Act of 1964 permits punitive damages only when an employer intentionally discriminates against an employee with the knowledge that it may be acting in violation of federal law. The courts have explained that the egregious behavior test is unnecessary and inappropriate in this context b/c egregiousness focuses on external results where the act focuses on the mental state of the actor. 
11. Constitutional limits on Punitive Damages
a. Substantive Due Process Limits:
i. BMW v. Gore “guideposts” - You look at these guideposts to determine if the amount of the punitive damages grossly violates the constitution:
1. Degree of reprehensibility of D’s misconduct

2. Ratio of compensatory damages to punitive damages
a. Punitive damages award that exceed a single digit ratio between punitive and compensatory damages do not automatically violate the due process clause. No bright line rule, instead the court said that a constitutionally accepted amount must be based on the D’s relevant conduct and the P’s harm, but that ultimately, single digit multiplier is more likely to comply with due process. 
3. Civil and criminal sanctions available for comparable misconduct. 
a. Are there under the applicable state law civil or criminal fines? If the amount of the punitive damages award is way larger than the fine in the criminal or civil state penalties, that will be a factor a court considers. 

b. Procedural Due Process Limits:
i. Due process requires states to adopt procedures aimed at protecting D from the unreasonable risk of a punitive damages award based on evidence of harm imposed on non-parties. 
c. State Farm v. Campbell

i. The underlying injuries is horrible car accident. D tried to pass 6 vans at once at a busy highway. Campbell said he wasn’t at fault, investigation said he passed in an unsafe manner and he was liable. State Farm declined the P’s offer to settle the case based on the policy limits, and State Farm told their insured not to worry, the D is not going to win. D ended up winning, and State Farm said they weren’t going to help their insured pay. Insureds sued them and included punitive damages. They alleged that State Farm had done this before to other insureds.

1. Juries may not consider a D’s misconduct in other cases in determining punitive damages. It is irrelevant. 
a. But, evidence of misconduct in other cases can be used to show the increased reprehensibility of the misconduct directed at the P and hence, to increase the punitive damages award. 
2. They looked at the BMW v. Gore guideposts.
12. Punitive damages in contract cases

a. Generally, parties are not permitted to recover punitive damages for breach of contract. 
b. Exception:
i. When the conduct constituting the breach of contract also constitutes an independent tort.
1. Can’t be breach of implied covenant of good faith and fair dealing

ii. Could be when insurer’s bad faith refusal to settle like the State Farm case. 
1. Justification here is there is an unequal bargaining power here that the court recognizes.
iii. Emotional tranquility is essence of contract (wedding venue)
Restitution Remedies 
1. Where restitution is NOT an option

a. Valid and enforceable contract

i. BUT a failed contract is okay, since you can’t maintain a breach of contract claim
2. Quasi-contract (legal which means right to jury trial) (not an actual contract, it’s like a contract) 
a. Includes quantum meiruit, assumpsit, money had and received etc. (these are all terms under the quasi-contract heading)
b. “as much as is deserved”

c. This is a money judgment measured by the benefit received by the D

d. Although jx vary considerable in their precise formulation of the requirements for recovery under quantum meruit, some common elements include:
i. The claimant furnished valuable services or materials

ii. For the person sought to be charged

iii. The services and materials were accepted, used and enjoyed by the person sought to be charged 
iv. The party who provided the services or materials did so with the reasonable expectation of receiving compensation
v. The party who accepted the services had reasonable notice that compensation for the benefits would be expected
vi. And retention of the benefit w/o payment of reasonable compensation would constitute unjust enrichment 

3. Constructive trust (equitable) (it’s not an actual trust, kind of like a trust)
a. Court order to the D to convey title to something to the P

b. Imposed by specifically identifiable property

c. P is claiming that they have a superior title to or security interest in some identifiable property. 

d. The P and D look like they are in a beneficiary trustee relationship. And the “trust” is the thing you are attaching the title on to. P is seeking a court order directing the D to turn over title of the identifying the property + any appreciable value.  The constructive trustee is designated by the court to recover the wrongdoing. The P is the beneficiary. But remember it is not a real trust. 

e. The D is seen as holding title to the property that belongs to P. The D is the trustee. 

f. The entirety of the property can be traced back to the P. It conveys legal title to specific identifiable property. What is subject to the trust is its trust and its traceable product. 

g. Clerk take bribe money and purchased condo with it. Could P have gotten a constructive trust over the condo?

i. Yes! That is the product of the embezzlement. You trace the embezzled money and it goes into the condominium. As long as P can trace the stolen funds into the condo then yes. The P would want to do that if the condo was worth more than the bribe money. Another reason why P would want the condominium is if D doesn’t have that money to give. So yes P can get legal judgment of the money amount, but if D doesn’t have that money, then P can’t really enforce that, so getting the condominium is better. 

h. Note 7 on pg. 943

i. Recovery and restitution may exceed the P’s loss.

i. Top of pg. 944. Quote from Matell. 

i. In general the P is entitled to the enhancement and title to the property....

j. Constructive trust could provide an excellent vehicle to transfer legal title to the P where an equitable lien gives a security interest in the property to the P
4. Equitable lien (equitable) (actual lien)
a. Imposition by the court of a lien of a security interest in something 

b. Imposed by specifically identifiable property

c. P is claiming that they have a superior title to or superior security interest in some identifiable property. 

d. The P is a lien holder, the court is imposing a lien on identifiable property being held by the plaintiff. It is a security interest. 

e. This is when giving the entire property back to the P would result in a windfall to the P. so instead the P will get a security interest as well. And the P has to pay off. 

f. P becomes a creditor. 

See Restatement 3rd of Restitution § 1

1. “A person who is unjustly enriched at the expense of another is subject to liability in restitution.” (see Note 1 on pg. 469) 

2. Restitution can be a remedy for a tort, but it is NOT a remedy for a breach of contract claim

a. If there is a valid enforceable contract, then restitution is not a form of remedy

3. Measurement of restitutionary remedy is based on the amount of the unjust enrichment of the D, not the amount of harm to the P. 

4. Restitution is available where:

a. (1) D has gotten a “benefit” (has been enriched)

b. (2) By P at P’s "expense” and

c. (3) It would be “unjust” for D to retain that “benefit” 

5. The key idea behind this restatement is: theory of liability based upon unjust enrichment 

6. Difference between compensatory and restitution:
a. Compensatory is by what P has lost and 
b. Restitution is based on what D has unjustly gained
Matter of Estate of Zent (pg. 877)
1. The law implies a contract (quasi-contract) when services rendered would be unjust for the state to keep the items without paying. This is not a lawsuit for breach of contract, the law imposes this as if it were an actual contract. 

2. If the court had found a valid, enforceable contract in this case between the parties, then restitution would not be a valid remedy. The parties would be left to their rights under contract law or under the contract itself. 

a. A valid contract defines obligation sot parties as to matters of its scope displacing matters of inquiry of unjust enrichment. 

3. Pg. 889, note 4 biggest case in restitution. 

4. Pg. 880, note 1

5. Pg. 915, note 1
a. The basic rule is that equitable restitution will not be awarded where the scope of the transaction is covered by an express contract. 

b. On the flip side, if there is a failed contact, i.e. the parties tried to form a contract, but it didn’t work out, restitution can be a form of remedy. 

Cross v. Berg Lumbar Co. 
1. Richard cross he wrongfully detains a piece of heavy equipment on his property, owned by berg lumbar. Purchased for $19K. left on Cross property by third party. The third party had access to the property, but he did damage the property. Cross basically commits the tort of conversion (FMV at time of conversion) when he refused to give the machine back. The loss of use was estimated to be $67K. 

Monarch Accounting Supplies v. Prezioso

1. Monarch leased entire office building from D. D executed a separate lease with someone else that allowed them to put something on the building. Monarch sued on unjust enrichment theory. 
2. The court said the amount is the entire unjust enrichment to be paid. 

3. Notes after this case

Benefits Acquired by Agreement or Mistake (pg. 893)

1. As long as the payment wasn’t due, then the plaintiff can get restitution (quasi contract theory) (legal). If the payment was due, then the defendant can keep the payment. Because that would not be unjust. 
2. So there doesn’t have to be a wrongful conduct of the D for there to be a claim for restitution. 
Pyeatte v. Pyeatte (failed contract)
1. The terms of oral agreement didn’t justify a valid contract, so this is considered a failed contract. A contract not legally valid. So restitution is available.

2. Unjust enrichment doesn’t depend upon the existence of a valid contract, nor is it necessary that plaintiff suffer a loss corresponding to the D’s gain for there to be a valid claim for an unjust enrichment. 
3. Note 1, pg. 900

a. § 31 Unenforceability 

i. A person who renders performance under an agreement that can’t be enforced against the recipient can get restitution. 

4. Note 5

a. Another failed contract example -> contract written but it went against a state statute. 

Kansas Farm Bureau Life Ins v. Farmway Credit Union

1. Pg. 919, note 2

a. Payment by mistake gives the payor a claim in restitution against the recipient to the extent payment was not due. 
Olwell v. Nye & Nissen Co

1. Agreement for the sale of an egg packing company to D. There was an egg washing machine on the property. D didn’t want the machine, they agreed that P would retain full ownership of the machine and it could stay on the premises in an adjacent place. D remembered that the egg washing machine was in storage and he decided to use it, put it in operation, and used it for 3 years w/o notifying the P. the P discovered D had been using it, and at first it was forgiven, and P said he would sell it for $600. D counteroffered for $50. So P sued for conversion (seeking reasonable value for D’s use). 

2. P asked for $900, and the court found that it was actually $1K+. But they said you can’t get more than what you prayed for in your complaint. So P got the $900. 

Case on 959

1. P loaned 25K to her parents P used to build home on land they own. Parents refused to repay the loan. Daughter sought equitable restitution. The court found that the parents had fraudulently obtained the loan from the daughter when they knew they had no intention of repaying the daughter. So should it be constructive trust or equitable lien? Court said that it would be an overkill to award the entire property, bc it is not like the parents used the entire amount for the property. They used more than what she gave. So an equitable lien would be more appropriate. 
Pg. 961 note 3

1. Illustration between constructive trust and equitable lien

a. D acted fraudulently. Investors used funds to purchase property singularly (you took 100K and bought the property for 100K.) So for the investors that used their funds to buy the property, they get constructive trust of the property. But the investors that used their funds to make improvements on the property their award is equitable lien. 

Pg. 963 notes
Robinson v. Robinson pg. 964
1. Married couple built house on property owned by husbands parents. No title to real property convey. House belonged to son and his wife. They got a divorce. Wife sought equitable lien on the house. (house is owned by her parents in law) would the parents be unjustly enriched would they to keep the house since it was somewhat build by the daughter in law? Well here the courts said the parents would be unjustly enriched without making some kind of payments to Ann for her improvement’s what would be the measure? Court mentions a bunch of possibilities on pg. 957. 
The power of tracing

2. A constructive trust can be placed on anything in D’s hand, but there just has to be an identifiable piece of property to begin with. What if the D had sold the property, can P still recover whatever it is D has converted that to? YES!

a. The P is the one who has to trace the property into the new property and the burden of proof is clear and convincing evidence. 

b. IOW Sometimes defendants who have unjustly enriched themselves will sell a Plaintiff’s property or use a plaintiff’s money to buy property. In such situations, if a court is considering imposing a constructive trust or equitable lien, the court will require the plaintiff to traces the conversion of the money or property into its new form. If the plaintiff offers sufficient evidence that traces the money or property into its new form, the court will impose the constructive trust or equitable lien on the traced property or money.
Pg. 983 

1. D can assert two defenses to escape a constructive trust or equitable lien

a. Bona fide purchase rule: 

i. Proof that D acquired legal title to the property and had no notice to P’s title. 

1. The P and D are both innocent parties. And a court of equity is not going to issue anything when both are innocents 

Pg. 996 Volunteers
1. The recipients of gifts are not obliged to pay the donors for them. A volunteer can’t sue for the unjust enrichment. 

2. Exceptions

a. If D has meaningful choice whether to except it and does except it. You elect to retain that gift. 

b. Everheart v. Miles pg. 997 (failed contract cases)

i. Negotiating real estate, wanted to buy farm. Deal never finalized, but Miles and his wife moved in there. There is a list of things they did to the property. Miles sued Everheart for the improvements they made while they were living there. The court said Everheart was unjustly enriched. This could have been refused, it was accepted. So the exception to the volunteer rule is present. Here, Everhart knew of the Mileses’ presence, approved of their presence, accepted the benefits of their work and expenditures, and made no attempt to remove or stop them. Accordingly, restitution was properly awarded to the Miles.

Nominal damages and Declaratory Judgments
1. Nominal damages

a. Damages “in name only” not a big pay day. But they have a role. Nominal damages usually when you can't prove the damages. 

b. Declaration by the court that the D was wrong. they are not available at all in a negligence case b/c you have to actually prove damages. And the same hold in a lot of other cases. 

c. P wrongfully convicted. But failed to show compensatory damages. Court said he didn’t have to prove actual damages b/c this was a trespass case and not a negligence case. 

2. Declaratory Judgments

a. Courts don’t give advisory opinions, this is as close as they will get. But not considered as such, because the way they are interpreted. You have to read it in a way that doesn’t erase the case or controversy requirement. You still need a case or controversy. 
b. In some ways this is like an injunction since it is sought earlier in the case. It is avoiding the future harm before the harm occurs. 
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