Freedom of Speech: Introduction
1. Historical Background

a. First amendment was meant (at the very least) to abolish prior restraints on publication

b. Meant to forbid punishment for seditious libel as evidenced in the trial of John Peter Zenger

c. Other than that, there is no clear indication of what the framers intended. 

2. Why fundamental right?
a. It is written in absolute language (Congress shall make no law)

b. But the S.C. never accepted it as an absolute, a line must be drawn 

i. Ex. Quid pro quo

1. Sleep with me or you are fired

c. 4 theories on why it should be regarded as fundamental right

i. Freedom of speech is protected to further self-governance

1. Through speech voters retain a veto power to be employed when the decisions of officials pass certain bounds.

ii. To aid the discovery of truth via the marketplace of ideas
iii. To promote autonomy
1. To engage voluntarily in a speech act is to engage in self-definition of expression. 

2. It servs the need of the human spirit that demands self-expression.

iv. To foster tolerance 
1. Tolerance is a desirable, if not essential, value and protecting unpopular or distasteful speech is itself an act of tolerance. 

2. Serves as a model to encourage more tolerance throughout society.

3 Introductory questions: Scope of First Amendment
1. To whom does the First Amendment apply?

a. Congress shall make no law...abridging the freedom of speech. 

b. BUT Congress doesn’t only mean Congress. The court has always assumed and held that no federal actors, executive (president, agencies), Congress or judiciary (court order) can violate the first amendment. State and local officials does not apply to them. BUT they will still be bound b/c of the incorporation doctrine (14th amendment due process of law). Incorporates all bill of rights to apply to the states. 
c. Bottom line: No government actor (federal (1st amend.) or state or local (14th amend.)) can abridge freedom of speech.
d. What about private actor?

i. Private can do what they want, like employers. 

2. Is the first amendment absolute?

a. No. No one (except Justice Black) took an absolute position. The reality is that no constitutional provision is absolute. 
b. Can’t shout fire in a theatre (content-based rule).

i. Content-based restrictions on speech are presumptively unconstitutional.
c. Vagueness doctrine:

i. Vague first amendment laws are the anathema.
d. Chilling Doctrine:
i. Might protect speech-even speech w/o value or speech that is harmful-out of concern that any regulation would end up chilling valuable speech. 

ii. False speech even if no value, may be protected out of fear of chilling valuable speech. 

e. Intent requirement

i. Intent to do what? And who has the burden of proof? This might minimize the chilling effect. 
f. Slippery Slope Doctrine:

i. We start by regulating speech we consider dangerous, but we might move on to regulate speech that are less dangerous and more violative of policies supporting free speech.
g. Overall, CONTEXT matters!
3. What are the values of freedom of speech?

a. Four values:

i. (1) Promote self-government/democratic process/political speech (core value)
1. Voting for representatives: people need information to make informed decisions about voting people into office.

2. Deciding about policies: people need information to make informed decisions about policies. 


a. Town-hall metaphor

3. Checking function: people need information to check officials in office.

4. Pressure valve: knowing we have the power of speech, protest, persuasive keeps people from revolution, violence. 

5. NYT v. Sullivan (1964) (very important case):
a. Although the sedition act was never tested in this Court, the attack upon its validity has carried the day in the court of history. 
6. Protection of the political speech (this is a core value)

a. So what is political speech?

i. SC never defined political speech. 

ii. Meiklejohn (very broad): political speech is whatever makes us who we are...literature, music, art etc. 

iii. Bork (very narrow): political speech is only that speech essential to voting or deciding policies

ii. (2) Search for truth/marketplace of ideas (core value)

1. Metaphor of market: A clash between strong and weak ideas. The stronger idea wins in a marketplace of ideas. 
2. Counter speech – the remedy for “bad speech” is not suppression but counter-speech. Bad ideas get countered with good ones. And ultimately, the good ones win out in the market. 
3. Problems with the Marketplace of ideas: 

a. Assumes viable, working, fair market for ideas. Why not? Counter speech might be silenced/intimidated. Lack of equal resources
b. Why assume truth wins out?
i. People aren’t rational decision-makers
ii. People won’t expose themselves, and honestly consider contrary ideas. (selective attention and perception). 
c. Not all ideas should be subjected to the market. 
d. Time lag (vs. wins over decades).
i. A lot of damage can be done while the truth is still coming out.
4. But if the Marketplace has so many problems, should we ban certain speech?
a. Ex. Let’s say we criminalize holocaust denial. Problems?
i. The “truth” will lose power from lack of practice, repetition. 
ii. Banned speech will become forbidden fruit.
5. So what’s better?
a. What is the alternative?
i. Is the Marketplace better than allowing government to decide what speech to allow and what to ban? (what is true and what isn’t)
iii. (3) Self-fulfillment/autonomy
1. Thurgood Marshall said free speech “services the needs… of the human spirit – a spirit that demands self-expression.”

2. But this theory has never been the basis for a decision.

3. Drawback: How do you weigh one person’s self-fulfillment against another person’s? Maybe hate speech is self-fulfilling, but it causes harm to someone else.
iv. (4) Tolerance for different viewpoints
1. Freedom of speech is about tolerating speech we abhor. Protecting speech that offends us. 
2. This is an animating value and unifying value of the entire first amendment. 
What are the rules for deciding when we can constitutionally punish speech?

1. 12 Principles:
a. (1) Speech is presumptively protected

b. (2) there are categories of unprotected, less protected, differently protected speech

c. (3) It matters whether the regulation of speech is viewpoint based, content based or content neutral
d. (4) Viewpoint based and content-based regulations get strict scrutiny

e. (5) Content neutral, t, p, m, regulations get intermediate-like scrutiny

f. (6) Regulation of expressive conduct gets intermediate-like scrutiny

g. (7) The place of the speech matters (forum analysis)

h. (8) Regulating Speech at school has its own rules

i. (9) Regulating government employee speech has its own rules

j. (10) speech regulations cannot be vague

k. (11) Speech regulations cannot be overbroad

l. (12) Prior restraints are presumptively invalid

Principle 1 – Speech is Presumptively Protected
1. Speech starts under the first Amendment protective umbrella. 
a. “We presumptively protect al speech against Government interreference, leaving it to the Government to demonstrate...”
Principle 2 – Categories of unprotected, less protected, differently protected
1. Think about the “category of speech” being regulated. There are certain categories of speech that the government has deemed unprotected (which government can regulate) and other categories of speech that have been deemed less protected (or differently protected). 

2. In other words:

a. (first question or one you might want to start with) If law regulates the content of speech, one of the first questions to ask: Does the content of speech fall within an establish Category of Unprotected or less protected speech?

b. (second question you may want to ask) We are talking about regulating the content of speech. So may want to ask first, does the law regulate the content? i.e. is the rule content based or content neutral?

3. Definitions:
a. Unprotected Speech:
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There are certain categories of speech that are deemed to “lie outside the first amendment’s protective reach.” Or...speech that the government can regulate with virtual impunity. (see RAV)
1. It is outside the protective speech umbrella. 
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Basic idea: while government generally...
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Chaplinsky v. New Hampshire: (courts don’t use this anymore)
1. “There are certain well defined and narrowly limited classes of speech, the prevention and punishment of which has never been thought to raise any Constitutional problem. These include the lewd and obscene, profane the libelous and the insulting or “fighting words.” 

a. There are tiers: protected (govnt. can’t limit, unless pass strict scrutiny) and limited speech. 

iv. So how do we determine these categories of unprotected speech?

1. Balancing. That is what the Chaplinsky case seems to suggest. (but we don’t do this anymore)
v. Stevens v. U.S. (animal cruelty/crush video):
1. Stevens argued that law was unconstitutional, violated his first amendment right. Third circuit and S.C. agreed. They struck it down on overbreadth grounds.

2. Govnt. argued: Animal cruelty videos fall within a category of unprotected speech. So law is constitutional. If it doesn’t fall under an existing category of unprotected speech, then let’s create a new one. 

3. Bottom line: S.C. doesn’t reject that there are categories of unprotected speech. But animal cruelty is not one of the established categories, and it has not been listed by Chaplinsky. And they do not use a balancing test to create new categories of speech. There is no Balancing the speech v. the harm. There are general problems with balancing:

a. Harms will often outweigh benefits of speech

b. Would be unprincipled. We don’t want to have this free wielding authority to balance. 

c. Founding fathers did the balancing when they decided speech is presumptively protected. Didn’t want balancing to occur in every single case. 

4. As to the Chaplinsky case, that may have been how the court used the categories before, but going forward we are not going to use Chaplinsky, and the balancing test idea. 

vi. So how do we determine new categories of unprotected speech if no balancing test?

1. In the future, we look at those categories of speech that have historically and traditionally been deemed unprotected. You have to determine that category of speech has a long-settled tradition of that speech being excluded from protection, even though no recognition by the S.C. (b/c otherwise it would be an existing category of unprotected speech). 

2. How long is “long settled” or “historically”? We don’t know!
3. The real meaning: The court is out of the business of creating new categories of unprotected speech. 

vii. Brown v. Entertainment (violent videogames for minors):
1. The remedy for bad speech is counter-speech.
2. The law didn’t further compelling interest of decreasing violence committed by minors because there was no cause and effect relationship between playing violent video games and committing violent acts. 
b. So what are the existing categories of unprotected speech?

i. (1) Obscenity (discuss in class)
ii. (2) Fighting words

iii. (3) True threats

iv. (4) Child pornography

v. (5) Some false speech

vi. (6) Perjury (won’t discuss in class)

vii. (7) Speech integral to crime (blackmail)

viii. (8) False speech that is fraud
c. Less protected speech

i. No real definition. Not universally agreed upon. It’s just speech that isn’t protected, but isn’t “fully” protected either. (i.e. it doesn’t get strict scrutiny) (i.e. commercial speech, defamation speech, school speech, government employee). Regulation of this speech has its own rules. So we look to see what are the rules of school speech, or government speech as an example. 
ii. If dealing with this content of speech, then go to the rules for that category.

iii. Categories of Less Protected (follow own rules):

1. Defamation (some put it in unprotected category)

2. Commercial speech (may soon be fully protected)

3. Some false speech

4. Employee speech

4. Bottom Line: 

a. Ask yourself: Does the speech that law regulates fall within a category of unprotected or less protected speech?

i. If law regulates unprotected speech, it is (almost certainly) constitutional to do so. 

ii. If law involves less protected speech (like commercial speech, defamation, school speech, employee speech) go to rules for the particular category of speech.

b. If content speech doesn’t fall within category of unprotected or less protected/follow own rules, then it is protected speech. Which means there must be a compelling government interest and no less restrictive alternative -> STRICT SCUTINY.
Principle 3: Determine whether the law is VB, CB or CN-it makes a difference in the test applied!
1. Approach #1: First question -> does content of the speech fall within a category of unprotected or less protected (differently protected) speech? 

a. If Yes -> then go to the rules of that category

b. If No -> then you go to the second question: Is the law VB, CB or CN? Validity of speech regulation that does not fall within a category of unprotected speech turns on whether law is VB, CB, or CN.
2. Approach #2: First question -> is law CB, VB or CN? 

a. If CB -> then you ask, does the speech fall within category of unprotected, less protected or differently protected? 

i. If Yes -> then you follow the rules for that category

ii. If No -> then you go to Principle 4. (law gets strict scrutiny) Also, consider vagueness and overbreadth. 

b. If CN -> Then you go to Principle 5 or 6. 

3. Hierarchy of Evil: (the reason we give different rules to different speech)
a. Viewpoint Based regulation: Greatest Evil, virtually never upheld (Strict Scrutiny) 
i. Why is it the greatest evil? b/c (1) it has potential to destroy self-government; (2) no marketplace of ideas; (3) No autonomy, right to self-expression (4) Tolerance destroyed. 

b. Content Based regulation: it is bad, rarely upheld (SS)
i. (1) harms the marketplace of ideas, limiting speech on a topic favors those who do not disturb the status quo. (2) harms self-government, Kagan in Reed (pg. 4) Our concern with CB regulation arises from the fear that the govnt. will skew the public debate of ideas. 

c. Content Neutral regulation: less bad, still suspect because it restricts speech! (IS)
i. Less concerning, speech still reaches the market but in a different way than the speaker originally desired. 

1. Example:

a. If you cant march down Olympic during rush hour, then you can go to Pico Dr. and march. Or you can march on Olympic during non-rush hour. 

b. If law says no signs greater than 10 ft. you can do 9.5. 

ii. So why is CN concerning at all?

1. Other markets may not be as effective (hurting ability to get idea accepted in market, and self govnt.) Hurts autonomy to not get preferred way. 

2. There is a danger that govnt. will use CN as cover for suppressing ideas. 

4. Definitions:
a. CB regulation:
i. Speech is regulated based on the content of the message
1. If you are unsure if CB or VB, it doesn’t matter b/c same test. 
b. VB regulation:


i. Speech is regulated based on the viewpoint expressed
c. CN regulation:
i. Speech is regulated w/o reference to the content of the speech (it is neither CB nor VB)
5. Content Based (SS):
a. Does the application of the law or regulation, turn on the content of the speech? Does what I’m saying matter?
b. Ask: Do I need to consider the subject, message, topic of speech to know if law applies to me? If yes -> CB. If no -> CN.
c. Example, which is CB or CN?
i. No marches concerning immigration down Olympic Blvd during rush hour vs.
ii. No marches down Olympic Blvd during rush hour. 
d. Example:
i. No political signs within the city limits
1. It turns on what the content of your message is to know if this would apply. Disney sign -> Okay. Trump sign -> No.
ii. No signs larger than 4 feet within the city limits
1. You don’t need to know the content of your message to know if this would apply to you.
iii. NOLA ordinance: it shall be prohibited for any person or groups of persons to loiter or congregate on Bourbon street for the purpose of disseminating any social, political or religious message between the hours of sunset and sunrise. 
1. There would also be a vagueness issue with this as well. 
e. Boos v. Barry – Prohibited any display or sign w/i 500 ft. of foreign embassy, if intended to bring the foreign govnt. into disrepute. 
i. “The law is content based. Whether individuals may picket in front of a foreign embassy depends entirely upon whether their picket signs are critical of the foreign government or not. One category of speech has been completely prohibited within 500 feet of embassies. Other categories of speech, however, such as favorable speech about a foreign government or speech concerning a labor dispute with a foreign government are prohibited.”
6. Viewpoint Based (SS):
a. VB law singles out ideological viewpoint or discriminates based on viewpoints.
b. Idea: government may not discriminate against speech based on the ideas or opinions it conveys. 
c. Examples:
i. Law bans flag burning when done to express hatred, disapproval or disrespects to US government or its policies; vs.
1. This is VB, the law would almost certainly be struck down. 
ii. Law prohibits burning any item in a high fire zone. 
1. This is CN.
iii. No political signs on residential property
1. CB. You have to know the content of your message to know if law is applicable. But it doesn’t differentiate among political signs so not VB. 
iv. No pro-trump signs on residential property
1. VB. Not just a matter of knowing content, you have to know VB as well. 
v. No signs on residential property
1. CN. You don’t need to know content of the sign, or the message.
vi. No pro-immigration rallies down Olympic Blvd.
1. CB & VB. This is going to be both.
vii. No rallies down Olympic Blvd.
1. CN.
d. Matal v. United State (2017) – Court made clear definition of VB was broad
i. Case involved Lanham Act that prohibited Trademark that were “offensive to a substantial percentage of the members of any group.”
ii. Court held that was VB discrimination even though a “specific, identified viewpoint” wasn’t designated-disfavored view determined by members of a group v. government. 
1. “Our cases use the term viewpoint discrimination in a broad sense, and in that sense, the disparagement clause discriminates on the basis of viewpoint. To be sure, the clause evenhandedly prohibits disparagement of all groups. It applies equally to marks that damn democrats and republicans; capitalists and socialists....It denies registration to any mark that is offensive to a substantial percentage of the members of any group. But in the sense relevant here, that is viewpoint discrimination; giving offense is a viewpoint.”
7. Content Neutral (IS):
a. Regulate speech w/o reference to the content of the speech.
b. Ask yourself: does the law’s application to me depend on the content of my speech? If No -> CN
c. The line between CB and CN DOES MATTER. Different test will apply. 
d. If law is CN on its face, we can make it CB by looking at its purpose. But you can’t make CB into CN. 
e. Examples:
i. No leafletting
ii. No marching permitted on Olympic Blvd. between 5pm and 7pm
iii. No burning items during high fire season
iv. Can’t block sidewalks
f. Reed v. Town of Gilbert

i. Regulated outdoor signs – exempted 23 categories of signs from the permit requirements. The sign at issue was a temporary direction sign to events – which can’t be larger than 6 feet. Essentially, different signs were treated differently. Church complained. Govnt. argued although CB on its face, look at underlying motive/purpose. Town didn’t adopt the regulation based on disagreement with message conveyed or with animus toward to topic (saying its CN). (9th Circuit agreed). 
ii. The law at issue here is CB-need to know content of message-what sign is about-to know how law applies to you. 
iii. S.C. did not agree with lower court. They said if law is CB on its face, game over, end of analysis. Why?
1. “Innocent motives do not eliminate the danger of censorship presented by a facially content-based statute, as future government officials may one day wield such statutes to suppress disfavored speech...the vice of content based legislation is not that it is always used for invidious, thought control purposes, but that it lends itself to use for those purposes.”
8. Summary of Principle 3:
a. Need to determine if law is CB, VB, or CN
b. Usually determined by looking at face of law
c. Law that is facially CN CAN be treated as though it’s CB by going beyond the face of law to see if motives to censor particular topics or viewpoints (unusual but can occur)
d. Law that is facially CB, however, CANNOT be made CN by looking outside of face of law. Lack of censorial motive cannot render CB law CN.  
Principle 4: Viewpoint based, and content-based regulations get strict scrutiny
1. CB/VB Regulation of Speech (that does not fall within a category of unprotected or less protected speech) is unconstitutional unless it satisfies strict scrutiny.

2. Levels of Scrutiny:

a. Rational Basis Review

i. Default standard for most laws that are passed.

ii. Law is upheld unless challenger shows that law is not rationally related to any legitimate government purpose. 

iii. Example:

1. Cal. Legislature lowers speed limit on freeway to 65. Obviously, this is rationally related to saving lives-a legit govnt. purpose. 

b. Intermediate Scrutiny (heightened)
i. Certain laws need to be bumped up. Why and when? (this also applies to strict scrutiny)
1. We don’t want to defer to legislative branch!
a. When law discriminates against a suspect class
b. When the law infringes on a fundamental right.
i. We will focus on this more.  
c. Strict Scrutiny (heightened)
i. A CB/VB regulation of speech will receive the highest degree of scrutiny.
ii. Very hard to satisfy. Fatal in fact. Almost certainly will be struck down.
iii. Boos v. Barry gives definition:

1. “Our cases indicate that as a content based restriction...[this law] must be subjected to the most exacting scrutiny. Thus, we have required the state to show that the legislation is necessary to serve a compelling state interest and that it is narrowly drawn to achieve that end.”
3. Strict Scrutiny Definition Explained:
a. (1) Government has the burden to prove that the law is (2) necessary to achieve a (3) compelling govnt. purpose and is (4) narrowly tailored to achieve that purpose. 
i. (1) Govnt. has the burden of proof
ii. (2) Law must be necessary to further interest

1. Can’t just say the law is compelling. Law must be shown to further that interest. 
2. Example is in Brown case (violent games for minors).
3. Example is in Reed case
a. The law was not necessary: the restrictions on the signs didn’t make city prettier b/c temporary directional signs no greater eyesore than ideological signs. What about traffic safety? Not necessary to increase traffic safety. There were alternatives and there was no connection between the law and safety.  
iii. (3) Govnt. must prove that there is a compelling purpose

1. Must prove the purpose for the law, not merely assert it
2. Purpose has to be compelling (vs. merely legitimate or even just important).
3. What is compelling? – Court has never defined, or legitimate. 
a. Exam Tip: Unless it says something extreme like “studies have shown this would decrease rape (something extremely compelling like that) don’t spend much time discussing whether something is compelling, instead recognize that you know this is the requirement and that govnt. has burden.  
iv. (4) Law is narrowly tailored to achieve that purpose

1. Least restrictive alternative
a. Exam Tip: Professor doesn’t care where you explain alternatives, but it is important that you recognize that the presence of alternatives can destroy strict scrutiny. 
2. Involves consideration of:
a. (1) Alternative ways to achieve the goal without restricting speech or doesn’t restrict speech as much:
i. Are there other ways to achieve the goal that would infringe less on freedom of speech? This almost always dooms laws. There are almost always some less restrictive alternative-including counter speech.
b. (2) Whether the law is over or under inclusive: 
i. Law isn’t narrowly tailored if it is over or under inclusive:
1. Overinclusive
a. Law should be struck down-it is not narrowly tailored-if it restricts more speech than it has to in order to achieve its purpose (a more narrower speech regulation would work)
b. Examples:
i. Stevens-A narrower speech regulation would be to regulate crush videos alone, not hunting videos, animal fights.
ii. Reed-More narrow speech regulation? Only ban signs that are shown to be distracting law goes much further than that.
c. Banning too much speech is an obvious evil-even if govnt. has a compelling interest, we want them to pursue that interest by punishing or regulating the least amount of speech possible, since speech is presumptively valuable. 
2. Underinclusive
a. Why should a law be struck down because it includes LESS speech than it needs to solve the problem?
i. The concerns is that the law may be a pretext and not really to solve the problem. They may be picking on a particular subset of speech to bear the burden.
b. Examples:
i. Republican Party of Minn. v. White (2002)- “A law cannot be regarded as protecting an interest of the highest order, and thus as justifying a restriction on...speech when it leaves appreciable damage to that supposedly vital interest unprohibited.”
ii. Reed-Law is “hopelessly under-inclusive” (page 15). Assumed protecting aesthetics was a compelling purpose, yet temporary directional signs are no greater eyesore than ideological or political signs, yet code allows unlimited proliferation of those type of signs while restricting directional ones. It assumed enhancing traffic safety was a compelling purpose, yet law does not limit most distracting speech. Sharply worded ideological signs are much more likely to distract drivers yet are virtually unlimited.  
c. Exam Tip: Don’t worry as much about thinking of alternatives or how the law is over or under inclusive, the key is show that you know how to analyze the question. If you are arguing that law is overinclusive just say how you would argue. 
4. Summary of Principles 2-4 thus far:

a. First ask yourself: Does the law regulate speech that falls within an unprotected or less protected category of speech? 
i. If yes -> go to rules for that category 
ii. If no -> then ask yourself is it CB, VB or CN?
b. If it is CB/VB -> you apply strict scrutiny!
c. What if law is CN -> go to principles 5 and 6!
Principle 5: Content neutral, Time, Place, Manner, regulations get intermediate-like scrutiny
1. Law must serve an important government interest and leave an open alternative.
2. Example of CN, Time, Place and Manner Regulations:

a. No marches down Sunset Blvd. between the hours of 4-7pm. 

i. But don’t just jump to CN if you see a time, place and manner.

3. You can have T, P, M regulations that are CB as well:

a. Law: No distribution of campaign literature 100 feet from a polling place on election day

i. This is time, place-BUT it is CB! So go to rules on CB (SS)
b. No political signs on lawns

i. Even though it is a place, it would still get strict scrutiny!

4. Test you apply to a CN, T, P, M regulations speech:
a. Intermediate scrutiny

b. Rule:

i. Time, place and manner regulations will be upheld if they are content neutral, and if the government can show that the law is narrowly tailored to achieve an important government interest and leaves open alternative channels for communication.
ii. This is all govnt. burden. 

c. Steps:

i. (1) Is the law CN? 

1. If Yes -> Go to steps 2-4. 

2. If No -> it is CB, it gets SS even though T, P, M, regulation

ii. (2) Does law serve an important/substantial govnt. interest?

1. If Yes -> continue with steps

2. If No -> law is unconstitutional

iii. (3) Is law narrowly tailored to achieve that interest?

1. If Yes -> Continue

2. If No -> law is unconstitutional

iv. (4) Does law leave open ample alternative channels for communication?

1. If Yes -> law is constitutional

2. If No -> unconstitutional

5. Law must serve Important/Substantial govnt. interest:

a. Make sure to use the correct language (important/substantial)

b. What the courts have found to be “important”:

i. Preserving residential privacy

ii. Ensuring traffic flows

iii. Security

iv. Preventing sexual exploitation

6. Narrowly tailored to achieve that interest:
a. It sounds like SS test, right? BUT it hasn’t been interpreted that way!
b. Ward v. Rock against racism:
i. “It need not be least restrictive or least intrusive...so long as the means chosen are not substantially broader than necessary to achieve the government’s interest...the regulation will not be invalid simply because a court concludes that the government’s interest could be adequately served by some less speech restrictive alternative.”
c. You could have some over and under inclusiveness, but can’t be substantially broader. And having an alternative doesn’t mean the statute is invalid. 
d. Law must effectively further the government’s interest
e. Mere existence of less restrictive alternatives doesn’t doom the law
f. Some over/under inclusiveness is okay, but significant over/under inclusiveness would be problematic. 
i. Example of law that is too overinclusive:
1. Packingham v. North Carolina (2017)

a. The law made it a felony for a registered sex offender to access any commercial social networking website where the sex offender knows that the site permits minor children to become members or to create or maintain personal websites. 
b. The S.C. struck down the law, assumed law was CN, but failed IS (wasn’t narrowly tailored). It was significantly overinclusive.
7. Law must leave open ample alternative channels for communication:

a. Could the affected party exercise her speech rights (as effectively) in a different way (though not the way the speaker wanted)

b. Example:

i. City law prohibits putting sign on the lawn.

ii. What would be the ample alternatives?

1. Hand it out on the street. Would those be deemed ample alternatives by the court?

c. Why is this an important factor?

i. It ensures values of the first amendment are met.

1. It can still be brought to the marketplace of ideas.

ii. Decreases chance of hidden, censorial motives.

1. If there are effective alternative channels, it shows that the law in question doesn’t have the effect of substantially impacting the regulation. It is a less struggling type of regulation.

2. Example:

a. People are trying to stop people from bad talking the Covid vaccine by not allowing signs on the lawn. 

i. Well, the alternative is passing out the signs. So it is not that stringent. 

d. Real Question: How equal must the alternative be?

i. Must alternative be equally effective to desired speech mode? And if so,

ii. How do you measure equality? Reaches same number of people? Same people? Same communicative impact?
e. So what is the rule?

i. There is no clear-cut rule!
1. “The Court has at time applied (the ample alternative requirement) in a demanding manner, for instance insisting that alternative channels aren’t ample if they materially raise the price of speaking, making it harder for speakers to reach the same listeners, or subtly influence the content of the message by changing the medium. But at other times, the Justices have treated this requirement as only a weak constraint. Such a disparity is to be expected given the vagueness of the term ‘ample’.”
ii. Exam Tip: Mention the ample alternative, suggest that we don’t know all the issues (i.e. what is equal), suggest alternatives from the problem, and make arguments. If you are arguing that it has to be equal here are some of the reasons..., or that it doesn’t have to be equal..., if you are arguing that it has to be ample, there has to be some way to communicate your message then and this likely will be satisfactory. 
1. Example of stringent requirement for ample alternatives:

a. Edwards v. City of Coeur de Elane (9th Cir. 2001): 
i. Edwards was arrested while protesting march by Nazis. City ordinance prohibited use of a sign affixed to any wooden, plastic or other type of support. You could hold sign, but not affix it to pole. Arrested because his sign was affixed to a wooden support. 
ii. How do you analyze the law? 

1. This was CN, there was an important purpose (prevent signage used as weapons), the message of the sign was irrelevant, but court said NO ample alternatives, holding something up high is different. 
iii. The government said you could hand out leaflets, you could just hold the sign without the post, you could shout. But the Court rejects: Alternatives aren’t ample, didn’t permit Edwards the means to reach the minds of willing listeners and get their attention with the force equal to the means he chose. They struck down the law under IS. 
2. Example of intermediate scrutiny:

a. Weinber v. City of Chicago (7th Cir. 2002):

i. Self-published a book critical of the owner of the Chicago Blackhawks. He wanted to sell it outside stadium-United Center. He was barred by the ordinance that banned peddling merchandise within 1000 ft. of the United Center (this was CN). The govnt. argued that the purpose was to prevent traffic congestion and people safety. The govnt. said he can sell online.
ii. The court said this didn’t satisfy intermediate scrutiny. None of the alternatives (sell in bookstores, on streets in other areas) would guarantee to reach the intended audience. It wouldn’t be as powerful, not the same. Law eliminates most opportune time and place to reach author’s audience.
3. Example of lenient reading of ample alternatives:

a. Jacobs v. Clark (9th Cir. 2008): 
i. Couldn’t have any message on your school uniform. School uniform policy prohibited students from displaying messages on school clothing. 
ii. Were there ample alternative avenues of communication? The court said yes! Court said there were many ways of communicating, and have these conversations. By joining clubs, wearing clothes with the messages on the weekends, write in school newspaper. 

f. Bottom-line:

i. Government has to prove ample opportunities. You just make your argument, because there is no ultimate rule.

1. If you want to strike down law -> you want to emphasize equality. Emphasize choice, reaching with the same impact.
2. If on other side -> you want to emphasize the ampleness of it, that you can get your message out. Can express yourself in an alternate way. 

Principle 6: Test for Symbolic Conduct regulations of conduct that incidentally affect speech

1. When we think about speech we think about words or signs. The question arises to what extent does the first amendment protect conduct that expresses an idea, but might not use words. Conduct and symbols can sometimes be even more powerful than words. 
2. Problem: All conduct on some level, communicates some message. 

3. Threshold Q: Was conduct sufficiently expressive so as to trigger First Amend. Protection?
a. Test (some courts use this, some don’t):

i. Spence v. Washington:

1. Conduct is communicative if there is “an intent to convey a particularized message was present and in the surrounding circumstances the likelihood was great that the message would be understood by those viewed it.”

ii. So conduct is communicative if (can raise a first amendment challenge):

1. The is an intent to convey a particularized message with the conduct; and

2. It is likely that message would be understood by those who viewed it. 

4. The question becomes: When do laws that regulate expressive conduct violate the First Amendment? (the court is trying to figure out: is the government trying to regulate conduct for an important purpose, or is it trying to suppress the message. Is any suppression of speech that happens “incidental?” If incidental, then it will be upheld).

5. 4-part test for determining if law that regulates expressive conduct violates the First Amendment (O’Brien Test):

a. A law that regulates conduct that communicates is constitutional if:

i. (1) The law is within the power of government to pass;

1. (she won’t ask about this b/c this is a constitutional question)

ii. (2) It furthers an important or substantial government interest;
iii. (3) That interest is NOT related to suppressing speech; and

1. How do courts decide legislative purpose?

a. It is a matter of looking at what the government asserts, and going back to legislative history. Then it is up to the Court to see who they believe.

b. Exam Tip: She cares more about the rule. You could say: If the interest is related to suppressing the speech this is what we do, if not, we go to the 4th question.  

iv. (4) Any incidental restriction on speech must be no greater than necessary to further the non-speech interest. 

1. It is not clear what this means. It would have to be fairly over-inclusive. Even if the court agrees that it is incidental, that incidental can’t be greater than necessary.
6. Bottom-line:

a. If government regulation of expressive conduct is really targeting the expressive elements (speech)-follow traditional rules for content regulation (Strict Scrutiny)

b. If the government regulation of expressive conduct is for reasons unrelated to speech-the impact on speech is incidental-intermediate scrutiny is important.

7. Hypotheticals:

a. (1) (easy hypo) Greg disturbed by racism, especially police violence, decided to express anger, and send a message against racism by burning a police car. He was charged with terrorism, and defended on the grounds that the law and prosecution violates his 1st Amendment right to express his disapproval of the message. Will he prevail?
i. Think about the 4-part test.

1. A law that regulates conduct that communicates is constitutional if:

a. The law is within the power of govnt. to pass;

b. It furthers an imp. Or substantial govnt. interest;

c. That interest is NOT related to suppressing speech; and

d. Any incidental restriction on speech must be no greater than necessary to further the non-speech interest. 

b. (2) (hard hypo) Law against panhandling. After some panhandlers became aggressive in trying to get donations from subway riders the city fearing a decrease in riders and revenues, the city passed the law.

i. Threshold Q: Does this law regulate expressive conduct?

1. Do panhandlers intend to convey a message that will be understood as such-Yes. Person holding up cup is saying I need help and support. And that message is likely understood.
2. Does the prohibition on panhandling pass the O’Brien test? (4-part test)

Principle 7: Forum Analysis. The Place where the speech is being regulated may matter!!!

1. Keys to Forum analysis:

a. Forum analysis comes into play when a person (private person not government) is asserting a right to use government property in order to speak. 

i. Example:

1. Judge orders defendant (who was charged with burning a truck adorned with a confederate flag parked in front of his grandparents’ home) not to wear a t-shirt that says “BLM” in the courtroom as part of a ban on wearing any apparel that bear political slogans in the courtroom.

b. When you don’t think of Forum Analysis:

i. Government may regulate speech on your own private property (no signs on front laws) or;

ii. Regulate speech without reference to property (ban on inciting violence or obscene materials).

c. When you consider Forum Analysis:

i. No marches down Olympic Blvd.

ii. No picketing next to a school

iii. Cannot knowingly stand on a public way or sidewalk within 35 feet of an entrance to an abortion facility (except hospital)

d. So does the forum matter?

i. YES! Especially in certain government places that aren’t generally open to speech. 

2. Two questions:

a. What type of forum is involved?

b. What are the rules for those specific forums?

3. First Question: Types of Forum (from S.C. decision in Minnesota Voters Alliance v. Mansky (2018)):

a. Public Forum (aka traditional public forum) (treated the same as designated public forum)

i. Government property from time immemorial dedicated to speech and debate. 

ii. Examples:

1. Streets

2. Sidewalks

3. Parks

4. Public square

b. Designated Public Forum (treated the same as public forum)

i. Government property that is not historically open to speech, but the government has intentionally opened up to the public discussion and debate

ii. In other words -> Not historically open to speech and government doesn’t have to open to speech, but once the government does, it has DESIGNATED the area as open for speech. 
iii. Examples:

1. Public library that opens a room for speakers

a. “This room is now available for any public speakers to come” this is not a public forum

2. A school that allows groups to sign up to reserve the auditorium for lectures

3. Government official opens up space on twitter to respond to his/her tweets

a. Trump twitter hypo.

c. Non-Public Forum (the only one that is different)

i. Government space that is not by tradition or designation a forum for public communication. And government has not designated as a public forum. Obviously, speech occurs, but it is limited, and more robust speech would be incompatible with use of the property.
ii. Examples:

1. Prisons

2. Airports

3. Military bases

a. People talk, but not everyone can go there to give lecture or distribute leaflets

4. Government hospitals

5. Polling places

4. Bottom Line:

a. 1st question:
i. Does the speech regulation involve government property? Or is a private person seeking access to government property for speech purposes? 
5. Second Question: What are the rules for the specific forums?

a. Really matter only if speech is a Non-public forum (so analysis will be determining if public forum/designated public forum v. nonpublic)!!

b. Public forum/designated forum rule (same rule):

i. CB/VB regulations get SS.

ii. CN regulation gets IS. 

iii. Boos v. Barry 

1. Example of public forum 
c. Nonpublic Forum (or limited) rule:

i. Idea: In NPF, government can reserve such forums for its intended purpose, so long as the regulation is reasonable and not VB.  (rational basis review-must be reasonable)
ii. Rule:

1. VB regulations -> not allowed (or possible SS)

2. CB regulations -> okay, so long as restriction is reasonable (no need for alternatives) (doesn’t have to be “only reasonable, or most reasonable alternative) (VB neutral). Rational basis type of review (rationally related to a legitimate government purpose.
3. CN -> same as CB

iii. Examples:

1. Polling place: Law provided “a political badge, political button or other political insignia may not be worn at or about the polling place on primary or election day.”

a. This would be considered CB. 

i. You have to know if badge/button is political

b. This is also tied to a forum.

c. Polling place is NPF!! Not traditionally opened for speech.
i. Polling place is set aside for an island of calm in which voters can peacefully contemplate their choices, not for speech. So need only be reasonable!

d. So we need to apply an RB type of review. Law was struck down (definition/explanation of “political” was not reasonable) (under law could wear a shirt promoting the first amendment, but not the second under the definition in statute)
2. Military base: Prohibited all decals on cars entering base that could be deemed derogatory towards religion, or sexist, or homophobic. 

a. This is VB.

b. The regulation is tied to govnt. property. 

c. Military base is NPF. -place is not traditionally open, designated for speech. Widespread, unrestricted speech would be inconsistent with the purpose of the place. 

6. Why do we even mention forum in Public forum/designated forum cases?

a. To bolster strict scrutiny/free speech side of equation. Boos v. Barry, p.6-law regulates speech in a CB manner in public forum, thus gets SS.

b. If applicability of forum itself is in dispute-i.e., if it is unclear whether forum analysis applies, or especially what kind of forum. 

i. Hypo: Trump twitter.

1. Question of the case: can public official block person from his twitter account b/c different political views, or does it violate first amendment (we consider this VB)? Is it a forum analysis or just government (trump) itself speaking, or a private company? If forum, what kind?
a. The interactive space where twitter users may directly engage with the content of the president’s tweets are analyzed under the public forum doctrine. He was engaging in VB discrimination in a designated public forum. It is the equivalent of modern-day streets/parks. 
b. The Court distinguished the comment threads from the content of tweets sent by Trump. Tweets by Trump are government speech-doesn’t have to be viewpoint neutral. But the blocking affects the access to the content of tweets sent by Trump and ability of people to respond to him. This is undertaken by a government actor (Trump) based on viewpoint, which can’t be done in a designated public forum. 

7. Hypothetical:

a. Judge orders defendant (who was charged with burning a truck adorned with a confederate flag parked in front of his grandparents’ home) not to wear a t-shirt that says “BLM” in the courtroom as part of a ban on wearing any apparel that bears political slogans in the courtroom. Can a judge ban this t-shirt from his courtroom?
i. Exam Tip: How to analyze on an exam.

ii. Step 1: What kind of forum is a courtroom?

1. Virtually every court of appeals has deemed courtroom NPF. 

2. S.C. has held that the sidewalks around a Court are a public forum.

iii. Step 2: Apply the rules for that forum:

1.  State may restrict speech in an NPF so long as:

a. The restriction is reasonable 

b. The restriction is VB neutral. 

iv. Step 3: What is the speech in this case?

1. CB!! Bans any political slogan. VB of slogan doesn’t matter; it bans all political slogan. So...it has to be reasonable.

v. In this case, (Kansas Court of Appeals- State v. Bartelli (2019))
1. It was reasonable. Done to prevent jury prejudice and distraction from the trial. He was allowed to wear t-shirt during pre-trial hearing, could wear it outside the court and tell jury why he burned the car i.e. his views. 

2. Was VB neutral b/c nothing in record suggested court intended to suppress a point of view; everyone was forbidden from wearing political slogans. Didn’t matter the slogan or VB expressed. 

Principle 8: Regulating Speech at school has its own rules
1. The speaker (students) being regulated (by schools) may matter

2. Public school regulation of the speech of its students has its own rules

3. We have to have state action or else it wouldn’t matter at all (if private school then doesn’t matter at all)
4. Why are school rules in elementary and secondary school different than college speech? 
a. Must inherently restrict speech in schools for it to function

i. You can punish a student for trying to talk about history class in math class
b. School’s mission inculcates includes manners, civility

c. School is obligated to protect students from violence, intimidation, bullying 

d. College is supposed to be more of a marketplace of ideas, than elementary and secondary school

5. This is about regulating the student’s speech!!!

a. Elementary and secondary students

6. Tinker
a. Students wearing armbands in protest of Vietnam war. 

b. Court applied the materially and substantially test. “Where there is no finding and no showing that engaging in speech would materially and substantially interfere with the requirements of appropriate discipline in the operation of the schools, the prohibition can’t be sustained.” 

i. What is substantial disruption? Can’t just say that the school feared there would be a disruption. There has to be specific evidence. 
c. “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”
7. Problem #1

a. Jefferson High School, a public school in a rural area of Alabama, has a history of conflicts among students over issues of sexual orientation. In 2019, the school permitted the Gay-Straight Alliance, a student group, to hold a “DAY OF SILENCE” at the School. This day was intended to teach tolerance of others, especially LGBTQ+ students. There were a series of incidents, including some physical altercations between students. In 2020, another Day of Silence was held. (This was prior to COVID and the students were still in school.) One student, Joseph, wore a T-Shirt that day that said, “Be ASHAMED, our School embraces what GOD has Condemned” on the front, and on the back read, “Homosexuality is Shameful, Romans 1:27.” Joseph was asked to remove the shirt or put another shirt over it. When he refused to do either, he was suspended. Does Joseph have a First Amendment Claim?

i. How would you describe how they are regulating speech?
1. VB

ii. If you are defending the school, how would you defend the school’s action? What case would you rely on?
1. Tinker. “Students do not leave their first amendment rights at the schoolhouse door.” 
2. Substantial disruption test:

a. CB/VB restrictions on speech are constitutional if the speech is shown to materially and substantially interfere with the operation of the school. 

b. Allows school to regulate speech, if it has a substantial material disruption to the school. (still persists to this day).
c. Tinker implied a very high burden.

i. What is substantial disruption? 
1. Fear of disruption is not enough; side of student -> substantial XX 57 min. No clear rule, use Schoenecked v. Kooper
a. School punished students who wore t-shirt to school. The t-shirts at issue in this case showcased guns. The District Court said t-shirts are presumptively protected speech; & the presumption wasn’t rebutted by a sufficient showing of likely substantial disruption. Even though a little uncomfortable, teachers could still do jobs and general concern by students was not enough. The shirt didn’t promote gun violence. No specific evidence.
b. Arguments of disruption & court response?
i. Staff members said shirts made them uncomfortable and concerned about school safety (after Parkland)
ii. Court said no disruption: Staff members uncomfortable but still could teach and do jobs
iii. Students generally concerned about school shooting
iv. Court said no concerned about school shootings, but not threatened by shirts. Nervousness would be unreasonable - none of the T-shirts promoted gun violence
v. Class instruction was disrupted due to student discussion and arguments about the T-shirts
vi. Court said no specific evidence of how much class was disrupted and need evidence. And no reason to believe it would happen again if shirts were worn again
ii. Where a court has found substantial disruption: Doriana v. Morgan Hill unified (2014)
1. California HS forbid students from wearing American flag t-shirts on Cinco De Mayo. Why? History racial violence last few years. Constitutional? Yes- faithful application of Tinker. Substantial evidence of material disruption given past history. 
iii. So is there evidence in this hypo?
1. Not really. No evidence anyone reacted violently. What about when harm is to the emotional well-being of the students? What about for minorities?
2. Quote for language is not enough to prove substantial.
3. “in order for the state or the schools personal official to justify...” 
4. “Individual rights to feel secure and left alone sort of implicates an emotional component...” 
a.  Tinker Quotes for “is offense enough?”:
i. “There is no evidence whatsoever of petitioner’s interference, actual or nascent, with the schools work or of collision with the rights of other students to be secure and to be left alone.”
ii. “Accordingly, this case does not concern speech or action that intrudes upon the work of the school or the rights of other students.”
iii. “In the present case, the District Court made no such finding, and our independent examination of the record fails to yield evidence that the school authorities had reason to anticipate that the work of the school or impinge upon the rights of other students.”
5. There is no S.C. case yet that deals with this meaning. 
iv. This hypo is: Harper v. Poway (9th Circuit)
1. Court said students can be forced not to wear the shirt. Or to put it differently, students can be punished for wearing the shirt and refusing to remove it. 
2. Derogatory and injurious remarks directed at a student with minority status (vulnerable groups) (violates Tinker) such as race, religion, sexual orientation...constitutes a verbal assault that may destroy the self-esteem of our most vulnerable teenagers or interferes with their educational developments violates Tinker.
3. But we don’t yet know how far this analysis goes and what “vulnerable groups” really means. 
4. Dissent argued: how do you determine “vulnerable groups”? Also, it could lead schools to implement VB regulations. 
v. Recently it was applied to McNeil v. Sherwood (9th Circuit 2019)
1. (using language from Tinker) (applied to acts/threats of violence) Invading the rights of others to be secure and to be let alone is a guarantee against specific threats of violence- “targeting specific students by name for potential school shooting represents the quintessential harm to the rights of other students to be secure.”
2. So does Tinker’s language only apply to acts of violence or threats? We don’t really know. 
vi. Can you use Fraser?

1. Bethel School District No. 403 v. Fraser (regulating offensive ideas)
a. Student delivered a speech nominating a fellow student for student elective office. In his speech he used elaborate, graphic, and explicit metaphors. He was suspended.

b. The court said the school can determine if the speech is inappropriate and can regulate. They lead by example. They held that a school can prohibit vulgar, offensive language at school (even without any material disruption). “The school...may determine that the essential lessons of civil, mature conduct can’t be conveyed in a school that tolerates lewd, indecent or offensive speech and conduct such as that indulged in by this confused boy....” 
c. Especially here, when language directed at unsuspecting captive audience. (Captive Audience Doctrine says that when ppl are captive to a speech and can’t leave, even if speech that might be protected, can be regulated). Example of this is protesters are outside someone’s home chanting loudly 24/7 so that they can’t get any rest. The court said this is rarely occurring. 
d. They also distinguished this case from Tinker. 

e. Fraser is concerned about offensive words NOT offensive ideas. 

vii. Does Fraser case help? Depends on Offensive words v. offensive ideas:

1. Fraser is regulating offensive ideas.

2. Is this offensive language/words? NO! No epithets or swear words. 

3. 9th Circuit in Morse v. Frederick: Plainly offensive language in Fraser is determined by language used, not by the idea conveyed. Most court’s in Fraser is talking about lewd words, epithets, rather than offensive ideas.  
a. Example:

i. T-shirt that says: “Fuck Jews”- “fuck” is offensive word. 

ii. T-shirt that says: “Kill Jews”- “kill” might not be construed as offensive word.

4. So maybe you can’t use Fraser here, considering that the word “bible” is not considered “lewd.” Concerned about offensive words not offensive ideas.   

viii. Summarize Problem #1:

1. Exam Tip: What she expects you to be able to do (something like this)

a. Whether we could regulate is still a question. Under Tinker, the law could be regulated under the substantial disruption test, although it might be very problematic b/c no evidence of more than just fear, no prior evidence that disruption occurred. Or right of students to be let alone and secure. No evidence of the classroom teach was in any way disrupted.  Teachers could still do their jobs. Stronger argument might be that school has the right to prevent speech to protect the “vulnerable groups” (in this hypo LGBTQ). But under the current case law, we don’t really know what “vulnerable groups” means. It also might implore schools to just force some VB regulation. And that the most prevalent use of the quote in Tinker is used to prevent threats or acts of violence. 
2. Exam Tip: A+ EXAMS WILL DISCUSS THE OTHER CASES MENTIONED ABOVE!!
3. You could use the substantial disruption test in Tinker or that right of students to be let alone and secure. (this language is less developed and less clear)

4. You can try to argue Fraser that this was offensive, but is it ideas v. words? Also you can argue that Fraser should extend to not only offensive words but also include offensive ideas b/c of the policies (see quote from Fraser above). Schools have to conduct lessons of civil mature conduct and that should include accepting certain ideas. 

a. The counter to that would be that the answer generally in the first amendment to offensive ideas is counter speech. 
5. Exam Tip: You can use the three policies mentioned above for your argument too when you are in a gray area!!  

a. Must inherently restrict speech in schools for it to function

b. School’s mission includes manners, civility

c. School is obligated to protect students from violence, intimidation, bullying. 

8. Problem #2
a. In 2020, a high school basketball team from Los Angeles wore t- shirts over their uniform during warmups at a home game that said, "Trump is not my President." The next weekend, the school was scheduled to travel to another school in a "red community" to play a game. The school's principal received a great number of phone calls and complaints from students and parents of the school they were going to play, and some made threats against the team. The principal decided to require that the students wear their school uniform only and no t-shirts. When they objected, she threatened them with suspension. Does this violate the students' First Amendment rights? 
i. Argument?

1. Would it satisfy Tinker? It goes beyond Tinker. 
a. Maybe not. But for bonus points you can say that there was a substantial disruption if we have more facts that indicate some sort of tension or history of violence. Refer to Doriana (t-shirt Cinco de Mayo case). But this could be a stretch.  
2. Hazelwood School Dist. V. Kuhlman
a. School principal deleted 2 pages of articles from school newspaper; one dealing with a divorce and its impact, the other with students experience with pregnancy (concerned with privacy). 
b. Court concerned with school sponsored activities. Educators are entitled to exercise greater control over expressive activities that students, parents and other members of the public might reasonably perceive to bear the imprimatur (bear the mark) of the school than ban over school speech generally. 
c. When the activities of students might be perceived as bearing the imprimatur of the school, the school has the right to preserve its reputation and to make sure that the values of the school are being represented accurately. 
d. Why?
i. Make sure speech isn’t prejudicial, inconsistent with shared values, b/c it is viewed in essence as a school speech. 
ii. Assure participants learn whatever lessons the activity is designed to teach.
iii. Ensure readers or listeners are not exposed to material that may be inappropriate for their level of maturity.
iv. Ensure that the views of an individual speak are not erroneously attributed to the school.
1. At a school play make sure student is not wearing shirt that says “Hitler was right” because at the very least it would be that the school views it that way, so b/c of that school can regulate.  
e. Rule in Hazelwood: Act that are attribute or associate to the school acts that have the imprimatur of the school the school can regulate such speech, so long as the regulation reasonably related to legitimate pedagogical concerns. “We hold that educators do not offend the first amendment by exercising control over the style and content of student speech in school sponsored activities so long as their actions are reasonably related to legitimate pedagogical (anything relating to teaching) concerns.”
i. Pedagogical concerns (very broad)?
1. Promoting the basic educational mission
2. Assuring correct school lesson is learned
3. Setting high standards
4. Ensuring students aren’t exposed to material that is inappropriate for them
5. Ensuring views aren’t attributed to school
6. Ensuring school isn’t embarrassed by poorly written, inadequately researched articles
ii. So would you be able to regulate under Hazelwood?
1. Yes. You are representing the school as a basketball team. It can be attributed to the school. They are wearing a uniform. School logo could be on it. They announce school name before a game. There are clear pedagogical concerns. The whole team was taking part. 
2. But you can still make arguments both ways. 
iii. What about if only one student was wearing the shirt?
1. V.A. v. San Pasquel Valley Unified School District 9th Circuit (2017)
a. Involving student kneeling during the national anthem. Student kneeled at home game, nothing happened. At away game kneeled again. A few students from away game threatened San Pasquel students with racial slurs, sprayed a water bottle at students getting cheerleader wet. School adopted rule that students and coaches shall stand and remove hats/helmets and remain standing during national anthem. 
b. The Court analyzed case under Hazelwood, Fraser and Tinker. 
i. Different from Hazelwood:
1. Even though actions occurred during a school sanctioned activity, plaintiffs kneeling during national anthem would be seen as his own expression, and not that of the school, much like Colin Kaepernick’s expression was interpreted as his own, and not imputed to his team. It is a personal message against racial injustice, just like student wearing a button or armband during school hours. Especially where there is a school policy against kneeling and he is doing it alone. (But you would have to wonder how well known is that school policy).
ii. Different from Fraser:
1. Not vulgar, lewd, obscene or plainly offensive speech. 
iii. Thus, whether speech can be punished should be analyzed under Tinker:
1. No material and substantial disruption:
a. “The football game was played as scheduled and while the Court does not minimize the impact of racial slurs and threats, the threats were minimal and didn’t lead to any physical violence. The students’ threats were to force plaintiff to stand and the only action taken was water being tossed from a water bottle, getting one student wet...there was no evidence of fighting during or after the game. It is not enough that there were threats. Some threats like a shove, may happen, but that is not material and substantial. Additionally the likelihood of this incident happening again is reduced because the school requested that Mayer H.S. be removed from its upcoming football schedule.” (they are not going to play this school again).
2. Best argument?
a. Stronger argument, if it will lead to violence then the school may be justified to intervene and regulate (use the policies, the school is interested in protecting the students)
b. Counter argument would be that there is not enough evidence that this is going to reoccur again.
c. So what’s the alternative in a school speech environment?
i. In a non-school speech environment the courts say punish the people who are threatening the violence, and only if they can’t, you should punish the speaker, but we never quite get there in a school speech context.  
9. Problem #3
a. James Jones, a sophomore in high school, was upset after receiving what he thought was an unfair grade from his English teacher, Mr. Green, in his AP English class. At home, he wrote on his Facebook wall (status update): “Fuck Mr. Green. He’s the gayest teacher. Times like these, I wish I owned a gun. He only gives good grades to students that he likes.” The next morning, a student who James is “friends” with reported the post to the principal, who suspended James. Does James, a well- liked, straight A student with no prior disciplinary record have a viable First Amendment argument against the suspension?
i. What is the difference in this problem from the previous ones?
1. This is an off-campus speech, it is online, so maybe no affiliation with the school. 
2. There is a direct specific threat to Mr. Green (a specific person, who is faculty)
3. Do these differences matter?
ii. Arguments?
1. No, we can’t regulate argument: Regulation would not be consistent with the purpose of allowing school regulation. Don’t need to control/correct. Parents are in charge outside of the school.
2. Yes, we can regulate argument: Even speech outside of school can still have some effect on school/students/teachers.
3. Lower court’s approach-They are divided (three approaches):
a. (1) No regulation of off campus speech. Speech that is outside school owned, operated, supervised and that does not have the imprimatur of the school can’t be regulated.
i. Like Zoom school or field trip. 
b. (2) Can regulate under Tinker: can regulate off campus speech if reasonably foreseeable would affect the school and lead to disruption. Material and substantial test.
c. (3) Can regulate off campus speech if there is a sufficient nexus to the school.
i. What does “nexus” mean?
1. McNeil v. Sherwood School Dist. 2019 (9th circuit) 
a. High school student created personal journal at home with hit list of students at school that “must die”. Mom found list at home and told police. Police decided not to prosecute (believed that student didn’t intend to do it and list was in operation for months and took no steps to carry it out, even though found weapons at home). School expelled him. Student sued on first amendment rights. 
b. Court pointed to two 9th circuit cases. 
i. (1) Student sent graphic instant messages threatening school violence. (student had access to guns). Court concluded: there was sufficient Nexus: school can take action when threatened with school violence.
ii. (2) Student suspended for sexually harassing other students shortly after school hours in a public park next to school. There was sufficient Nexus: the school felt that it was closely tied to the school (all students, right after school hours, right near school). Also reasonably believed could disrupt school. 
c. Based on the cases, court is applying nexus test that is flexible and fact specific.
d. Factors to consider for nexus:
i. Degree and likelihood of harm to the school caused or augered by the speech.
ii. Whether it was reasonably foreseeable that the speech would reach and impact the school. (This is sounds like Tinker, but is impact the same as material and substantial disruption)
iii. The relation between the content and context of the speech and the school. 
e. KEY: WILL ALWAYS BE A NEXUS WHEN THE SCHOOL REASONABLY BLEIEVES IT FACES A CREDIBLE THREAT OF SCHOOL VIOLENCE. 
iii. There are so many questions left open, but have no fear, we will likely know more soon!
1. S.C. granted certiorari to Mahoney Area School District v. BL
a. A student upset that she was cut from team and placed on JV cheer squad. Wrote on snapchat “Fuck school, fuck cheer, fuck everything.” Gave middle finger. School removed her from team saying it violated foul language policy. She sued. Won in district court and third circuit. 
b. Third Circuit held “We hold today that Tinker does not apply to off campus speech-that is speech that is outside school owned, operated or supervised channels and that is not reasonably interpreted as bearing the school’s imprimatur.” 
c. The third circuit had a concern of fear of overreaching by school. They have a fear of school overreaching in age of social media. Parents should have primary responsibility outside of school. 
2. S.C. yet to issue a decision!
10. Morse v. Frederick (not associated with any of the hypos)
a. 14ft banner “Bong HiTs 4 Jesus” on the street. Teacher saw it. School asked him to take it down, he refused, was suspended for 10 days. Constitutional?
b. Under Tinker -> No disruption.
c. Under Fraser -> No vulgar, lewd.
d. Under Hazelwood -> No, didn’t represent school, no imprimatur of the school.
e. Under all the current rules, no. 
f. So court came up with new rule:
i. “Can restrict student speech so long as reasonably viewed as promoting illegal drug use so long as not commentary on political or social aspect of drug use.”
g. Problems with this rule:
i. How distinguish advocacy v. promoting? 
11. Summary of Caselaw:
Things we know for sure: 

a. Vulgar, lewd, obscene and offensive language can be prohibited, especially to a captive audience (Fraser) and might be able to go beyond that (offensive ideas v. offensive language)
b. Schools can regulate speech at school sponsored events and where the speech should be viewed as having the imprimatur of the school so long as there is a reasonable pedagogical (teaching) objective for regulating that speech (Hazelwood)
c. Pro-drug speech can be restricted. Can ban speech reasonably viewed as promoting drug use so long as political commentary is not punished (Morse)
d. Other speech-including political speech-can be banned if there is evidence that it will substantially and materially disrupt the school. (Tinker)
Likely things we know, but may find out more:
e. May have the ability to prohibit speech that infringes on the rights of other students to be secure/offends vulnerable students (Tinker)
f. May be able to apply Tinker test to off-campus speech (and possibly more) (depends on S.C. case currently pending)
g. Hazelwood likely does NOT apply to off campus speech, non-school sponsored speech.
h. Frazer likely does NOT apply to off campus speech, but most recent S.Ct case will help us better understand this. 
i. Exam Tip: Additionally, Unprotected classes would be relevant as well. In other words, when we go through our list of unprotected classes, referencing Principle 2, true threats, fighting words, incitement. let’s say exam question: student give speech at school in the hallway saying there is a need to kill our principle, we can’t have authoritarian regimes, and so forth, and the student is expelled. Before you go into school speech rule, you would consider whether school can regulate the speech simply because it is unprotected speech. Whether it constitutes true threat, fighting words, incitement, then even if it wasn’t unprotected speech and the school. Not going to be obscene or child pornography. Even if it wasn’t unprotected speech, and it was protected speech, the school has the ability to regulate protected speech. You could regulate speech differently than what you could regulate in society. Example school can expel this student, if the speech had a material and substantial disruption. You might also want to mention CB/VB/CN and vague or overbroad.
j. A school could be doing something that implicates other rules. Like if the school opens up their auditorium for other people (non-students) to come speak, it is now a forum analysis. 
k. School fires teacher, you don’t fixate on school speech rules. It is not regulating speech of students, but it is now regulating employees. So if school fires teacher for speech you look at employee rules. 
Principle 9: Government Regulation of Employee Speech has its own set of rules!!

1. Question: When the government is acting as an employer, when can it punish its employees for their speech?

a. Employees must show speech was a substantial motivating factor in the employer’s retaliatory action. 

2. There isn’t a difference between Trump should be impeached and we should run Jews out of country.

i. The answer to both should be counter speech. 

3. Basic Idea:

a. Government, like any other employer, has a right and an interest in limiting the speech of its employees in the workplace. V.
b. Public employees have a right and an interest in free speech!

4. Bottom Line:

a. Public employees do not renounce their first amendment rights upon employment; however the government’s countervailing interest in controlling the operation of its workplace limits the first amendment’s ordinarily broad protections. 

b. Kennedy v. Bremerton School Dist. (2017)

i. “Public employees do not surrender all their first amendment rights by reason of their employment. Rather they retain the right in certain circumstances to speak as a citizen addressing matters of public concern.”
5. First question to ask yourself: Is speech within the scope of employment or said as a citizen?
a. Yes, within scope of employment -> No first amendment protection (Employer can fire for the speech, doesn’t violate first amend.).
b. No, not within scope, said as citizen -> Is the speech a matter of public concern? ->
i. Yes -> Balance: speech is protected if value of speech outweighs government interest.
ii. No -> No first amendment protection, employer can fire for speech. 
6. Is Speech within the scope of employment or said as a citizen? (Citizen speech)
a. Idea: Government as an employer, like any other employer, should be able to fire an employee for its speech made as an employee, within their scope of employment. 
b. When public employees make statements pursuant to their official duties, the employees are not speaking as citizens for first amendment purposes, and the first amendment does not insulate their communications from discipline. 
c. We would have no trouble with employer firing employee in these circumstances:
i. Nordstrom clerk to client: “You look fat and cheap, go to Macy’s” OR “have a good day and don’t forget to love and support our President.” 
ii. AT&T: fires an employee who tells potential client “I won’t put fiber at your house because you have a Biden sign.”
iii. Within government scope:
1. Employee in charge of official EPA twitter account, tweets on official page: “Biden is overestimating the effect of global warming. We should stay out of the Paris accords.”
a. This is part of their job description.
iv. Not within government scope:
1. EPA employee caught entering Capitol Building on January 6th.  
a. Not within the scope of their employment duties.
d. Question becomes: What is within scope of employment?
i. Garcetti v. Cabellas (S.Ct. case): (still good law)
1. Prosecutor A prepared an internal memo for his supervisors recommending dismissal of Prosecutor B. Prosecutor B said police officer lied to get search warrant under the purview of Prosecutor B. Supervisor disagreed with Prosecutor A. Prosecutor A was demoted. Prosecutor A sued saying demotion violated first amendment rights. 
2. How to analyze? Is this within scope of employment?

a. The S.C. said NO first amend. violation. The speech was said within the scope of his employment, not as a citizen. Part of job was supervising attorneys, writing memos. He wasn’t acting as citizen when doing his professional activities, such as supervising attorney’s’ filings, or in writing memos about their criminal case. 

b. Possibly also because speech was based on information learned as part of the job.
3. Why is this last part problematic?
a. Because you risk whistleblowers. They are reporting on things on the job so that would cease to exist. 
ii. Lane v. Franks S.C. case:
1. Lane was director of a federally funded program for disadvantaged youth in Alabama. Lane Discovered Alabama state legislator was bilking program out of $177K as a “no show employee.” He was making money w/o showing up and doing anything for the program. Fired legislator. Lane subpoenaed to testify before a federal GJ about what happened. Also testified at trial. Lane was fired. Lane argued that firing was in retaliation for his speech before GJ and at trial. 

2. S.C. unanimously held speech was said as a citizen even though it concerned workplace. The mere fact speech is about information acquired in employment does not mean it is employee speech. The question is whether the speech itself is ordinarily within the scope of an employee’s duties, not whether it concerns those duties. Here, Lane’s ordinary job duties did NOT include testifying in court proceedings. 
3. Clear concern: Whistleblowing! “Important of public employee speech is especially evident in context of this case-public corruption scandal.” 
e. Speech can be outside scope of employment even if:
i. Said at work
ii. Concerns workplace issues
iii. Involves information obtained at work
f. Bottom Line:
i. Government employer can fire employee w/o violating the first amendment if the speech is ordinarily within the scope of employment. It is not enough that the speech concerned the workplace, or be the information acquired on the job (though often job-related speech involves this). 
ii. One way of thinking at the issue is ask: Could this person have made the speech in question in the same way w/o his/her employment?
1. Example:
a. Nordstrom: within scope: Saying to a customer, if you lost a lot of weight you could fit into this size. Because talking to customer about what to buy is within scope.
b. Nordstrom: outside scope: Saying to a co-employee our supervisor is so fat she couldn’t fit into any of our clothes. (The fact that it is about something at work is not enough)

7. Is the speech a matter of public or private concern? 
a. Rule:
i. If speech is a matter of private concern -> employer can fire for such speech w/o violating first amend. No first amend. Protection even though said as a citizen.
ii. If speech is a matter of public concern -> COULD be first amend. Protection (depends on next prong-balancing).
b. How to determine if public or private concern?
i. Content of speech
1. Definition: What was speech about? Is it newsworthy or of legitimate concern to the public?
2. Examples:
a. Private -> Employee discussing who is getting the final rose on the bachelor, or, whether boss is getting divorce or having affair. If you are discussing private grievance like the employer is discriminating against your race or gender, most courts have deemed private. 
b. Public -> Employee discussing 2020 candidates on FB. Or discussing controversy of others is deemed public. So if you discuss how the employer is discriminating generally in the workplace on race or discriminating others that could be deemed public. Employee saying head of agency is flying on private planes. Campaigning to boss about discrimination (when not tied to your personal dispute). 
ii. Context of speech
1. Definition: Concerned with form of message/speech
2. Examples:
a. More likely to be private -> conversation between 2 people (depending on context)
b. More likely to be public -> editorial, congressional testimony
iii. Context of motive
1. Is there a motive to inform public v. settle own private issue/engage in private conversation? 
c. If private -> no first amendment protection for speech
d. If public -> then proceed to next step. 
8. Balance: Speech is protected if value of speech outweighs government interest. This is an amorphous test (not clearly defined). The value of speech is not quantifiable. How do you weigh the value of speech v. comradery? Courts just usually outline the harm and make a conclusion. 
a. Ask yourself: If value of public speech outside the scope of employment outweighs the harm to the workplace
i. If Yes, value of speech outweighs the harm -> CAN’T fire 
ii. If No, harm to workplace outweighs the value -> CAN fire
b. Common harms to workplace?
i. Disruption of workplace
1. Hurting efficiency and comradery, can you not sell efficiently or w.e. you do at your job, disrupting harmony at the workplace
ii. Threats to employer’s authority and discipline
1. Idea that employer has to maintain some sort of authority and discipline
iii. Violation of specific work rules
c. Example of “balancing test” case:
i. Pickering v. Board of Education:

1. Teacher was fired for writing a letter to a local newspaper criticizing the school board’s spending on athletics over academics.

2. Did the firing violate the first amend?

a. Step One: Was it citizen speech or within scope of employment?

i. Citizen! – not part of job duties, letter not directed towards any person whom teacher interacts in course of daily work.

b. Step Two: Citizen speech a matter of public or private concern? (Content and Context)
i. Public! – concerned newsworthy issue not private dispute, form is to public (letter to editor)

c. Step Three: Balance?

i. Value of the speech outweighed harm. Publication of letter didn’t impede teacher’s daily duties or performance, or interfere with classroom or regular operation of school. 
d. “What is within scope of employment” teacher cases:

i. Johnson v. Poway (9th Circuit 2011) (speech in the classroom)
1. Teacher decorated his math classroom with several large banners that conveyed religious message. Punished. Did his punishment for speech violate first amend.? The District Court said yes. The 9th circuit said employer has a right to order banners removed. The speech was job related not said as a citizen. Why was it job related?
2. Occurred while performing a function squarely within his position. In other words it was part of his job duties and it was permitted by his job to decorate. He hung banners pursuant to work policy permitting teachers to decorate their classrooms (subject to limitations). Banners were a form of teacher communication to students. They were speaking to the class during the class hours. Not something a citizen could do. An ordinary citizen could not have gone into his classroom and decorated it!
ii. Kennedy v. Bremerton School District (2017) (speech not in the classroom)
1. Coach wanted to pray on 50-yard line immediately after games. Did it in full view of students and parents. Students started to participate, even those on opposing teams. School offered accommodation-he can pray there alone after stadium emptied. He rejected, because he wanted to pray with his students and was fired. Violated first amend.? 9th Circuit said NO!!
2. Court said his speech was within the scope of employment, it was not civilian speech. Firing does not violate first amendment. 
3. Factors considered whether teacher act within scope of employment:

a. Is teacher speaking at school or a school function? Even though not in the classroom. Yes!
b. In the general presence of students? Yes!
c. In a capacity one might reasonably view as official.

d. In other words part of being a teacher is being a role model to your students even when on the road. He owed his speech’s existence to him being a teacher and a coach. 
4. ALL the requirements were MET HERE!!
9. Hypo:

a. McGalister (video-occupy LA-racist against Jews) Should school be able to fire someone on their own time.

i. Within scope of employment?
1. Compare above cases. Here she was on the street, she had nothing that identified herself as a teacher. She was clearly speaking as a citizen. It is good to have both sides, but sometimes hard to imagine what the other argument would be. It is not within her job duties to go protest, not related to info acquired at the job. Even what she said has nothing to do with job.
ii. Citizen speech? Matter of public or private concern?
1. Likely to be public concern because it was on a sign and it was more newsworthy. Not really private gossip. On exam you could say likely. It is likely a matter of private concern.
iii. Balance?

1. Need to know more facts, did it interfere with daily teacher tasks. School would likely argue, it undermined harmony, and disrupted school. 

Principle 10: Speech Regulations Can’t be Vague

1. Definition:

a. A law is unconstitutionally vague if a reasonable person can’t tell what speech is prohibited and what speech is protected. 

2. Why is Vague Law so bad?

a. It chills speech

b. Violates Due Process

c. Increases chance of selective enforcement of unpopular ideas

3. Coates (pg. 14)
a. Made it a criminal offense for 3 or more persons to assemble on the sidewalk and conduct themselves in a manner that annoys others
b. Students were demonstrating/picketing in a labor dispute-were arrested under law.
c. Vague?
i. Yes!! Reasonable person of common intelligence must necessarily guess as to the laws meaning. 
4. Example:
a. NH law: prohibited vanity plates that a reasonable person would find offensive to good taste. Is this vague?
b. YES! Reasonable person test would not know what is offensive to good taste. 
5. Facial V. as Applied
a. Facial:
i. Challenge to the law on its face without reference to any particular facts or even the particular parties before it. 
ii. How to win?
1. Law must be unconstitutional in virtually of its applications. 
2. Stevens, on pg. 9:
a. “To succeed in a typical facial attack, Stevens would have to establish that ‘no set of circumstances exists under which S48 would be valid...or that that statute lacks any plainly legitimate sweep.”
iii. Essentially, under a facial challenge:
1. Particular facts of case are not important. 
2. Law will not be struck down as unconstitutional on its face unless there is virtually no constitutional application.
3. If law is found facially unconstitutional, law will be struck down in its entirety.
b. As Applied:
i. Challenge to the law as applied to the party before the court who is challenging the law. 
ii. Asking the court to strike down this ONE application of law only-not entire law.
iii. So FACTS MATTER!
iv. Entire law is not stuck down if win; only this particular application is not allowed. 
v. Example:
1. Law makes it a crime to provide material assistance to a terrorist organization
a. Person who purchased weapons for ISIS would almost certainly lose a challenge that the law is vague as applied to him. Reasonable person would know law applied to this situation.
b. Writer of an op-ed supporting HAMAS could make viable argument that law is vague as applied to him.
i. Writer likely would lose if tried to make facial challenge-law has clear applications that aren’t vague.
2. Topeka Kansas Ordinance (enacted in 1995): bans standing or sitting or walking in a repeated manner past or around a house of worship by one or more persons while carrying a banner, placard or sign within 50 feet of the property line on which a house of worship is located on that side of the property, from half an hour before announced religious event to half an hour after it. 
a. This was applied to the protestors of Westboro Baptist Church. Journey 4 Justice wanted to demonstrate outside Westboro Baptist Church. Problem? Church claimed it was always engaged in religious events-therefore blocking all picketing. The court said ordinance was unconstitutional as applied to this situation, it restricted free speech rights of the Journey 4 Justice Group. 
6. Most challenges overall are AS APPLIED!
a. Court prefer as applied v. facial
b. Hard to win facial challenges
c. Must do facial challenges, as Applied to YOU (challenger)-can’t argue law is vague as applied to OTHERS. 
d. Example:
i. Person provides money to Hamas can’t argue law is vague as applied to op ed writers. Would have to argue facially vague, or vague as applied to him. 
7. Hoffman Estates v. Flipsides (1982)
a. “A plaintiff who engages in conduct that is clearly prescribed can’t complain of the vagueness of the law as applied to others.”
8. Bottom Line:
a. Have to argue law is unconstitutionally vague as applied to you, or facially unconstitutional. 
Principle 11: Speech Regulations Can’t be Overbroad
1. Definition:

a. A law is unconstitutionally overbroad if it regulates substantially more speech than the Constitution allows
b. Law reaches too much protected speech!

c. You are challenging law on its face-but not typical facial challenge (it’s a different type of facial challenge).

d. Example:

i. City ordinance bans sexually explicit magazines.

ii. Key:

1. Person to whom the law could constitutionally be applied can challenge law because of its constitutional application to others. 

2. In Other Words:

a. Published of a magazine that features bestiality can say law is unconstitutional because it affects the protected speech of Playboy or Cosmo-others NOT before the court. 

b. Basically, Overbreadth is an alteration to the traditional STANDING DOCTRINE

c. Publisher of Bestiality Today can say: this law violates the connotational rights of Playboy-or others not even parties to the lawsuit.

2. Limits to Overbreadth Doctrine:

a. Commercial speech exclusion-overbreadth doesn’t apply to regulation of commercial speech.

b. Substantial overbreadth is required: Must be realistic danger that the law will significantly restrict first amendment rights.

c. Judicial interpretation can limit overbreadth. 

d. FIRST:
i. Commercial speech exclusion:

1. Overbreadth doesn’t apply to regulation of commercial speech.

e. SECOND:
i. Substantial overbreadth is required:

1. Must be realistic danger that the law will SIGNIFICANTLY restrict first amendment rights. 

2. Concern:

a. Danger to others not before court can’t be too theoretical, unlikely or insignificant. Not worth striking down law in its entirety in these circumstances. (this person shouldn’t go free!)

ii. But what does substantial overbreadth mean?

1. Has to be significant number of situations where protected speech likely to be chilled i.e. protected speech affected under law must be significant.

a. Does this mean absolute or relative?

i. Are we looking at absolutely number of situations where people may be chilled from speech, or relative (i.e., number of situations of protected speech affected under law significant in relation to the amount of unprotected speech.)

ii. Most courts seem to do relative analysis. 

2. Besides being significant, overbreadth must be REALISTIC REAL DANGER that the protected speech will be chilled. 

iii. Hudson v. Hill pg. 16

1. Law made it unlawful to interrupt a police officer in the performance of his/her duties. Person arrested for yelling at police to divert attention from friend’s situation. 

2. Argued Substantial Overbreadth: people yell at police all the time, including police slogans etc. Law therefore would reach lots of protected speech! (even if this person’s speech is not!)

3. Court agreed: Subst OB: everyday it is likely there are possible applications to people who are exercising protected speech rights who could be chilled by threat of arrest.

iv. Jews for Jesus pg. 17

1. Law prohibited any first amendment activity in airport

2. Jews for Jesus adherents go to airports and approach people, appeal for money

3. Substantially OB? YES! Everyday every person entering LAX would violate the law by talking, reading. 

v. Ferber

1. Law prohibited child pornography

2. Child pornographer argued OB-law would apply to protected speech like National Geographic, documentaries.

3. Court: No Substantial overbreadth: no realistic danger that this is a significant segment of speech relative to unprotected; any case that arises can be dealt with as an applied challenge. 

f. THIRD:

i. Judicial Interpretation can limit overbreadth

1. Law that is narrowed by a court’s interpretation may not be overbreadth. 
ii. Example:

1. Osborne v. Ohio

a. Child pornography law; argued OB-could criminalize the infamous bathtub photos by parents

b. Court rejected OB; law had been narrowly interpreted by Ohio Supreme Court to apply only to lewd exhibition and graphic focus on genitals. 

c. Where argument didn’t work:

i. Law made it a crime to use abusive language tending to cause a breach of peace. Person was arrested; argued law was OB. Why? Law applies to a significant amount of protected speech (words that are insulating, offensive v. fighting words)

ii. Govnt. Argument:

1. Law is constitutional because it had been interpreted by lowered courts to apply only to fighting words. Statute wasn’t overbroad. And so limited, law is constitutional because fighting words is a category of unprotected speech.

iii. Supreme Court:

1. Rejected argument of government. Lower courts DID NOT limit reach of statute to fighting words. i.e. government was wrong in their interpretation of lower courts decisions. Therefore law WAS OVERBREADTH. 

2. Stevens v. US (crush videos)

a. Steven’s OB argument:

i. Law regulated substantial amount of protected speech-agricultural videos, hunting videos. Why substantial? The law applied to common depictions of ordinary and lawful activities-and this is the vast majority of material subject to the statute. Hunting videos, for example, are a huge part of the market, more significant, more in demand than crush videos. 

1. The maker of crush videos, or animal fighting videos could argue law is facially unconstitutional because it would also prohibit protected speech of others. 

b. Government’s response?

i. Conceded law would be overbroad (and therefore unconstitutional) if prohibited speech such as hunting videos. 

ii. Argued law does not reach such videos. Why? Matter of statutory interpretation-asked court to decide as a matter of statutory interpretation, law does not reach hunting videos. Governments statutory argument:
1. Law’s language limits reach to ‘animal cruelty’

2. Law is limited illegal activity 

3. Exceptions clause of law keeps statute narrow
4. Persecutorial discretion-won’t prosecute hunting videos. 

iii.  This was REJECTED:
1. Law’s language limits reach to ‘animal cruelty’:

a. NO! statute prohibits videos that show animals wounded, killed-these don’t have connotations of cruelty (maimed, tortured, mutilated do)

2. Law is limited to illegal activity:

a. NO! doesn’t limit reach because hunting is illegal in various states.

3. Exceptions clause of law keeps statute narrow:

a. NO! serious means serious. Hunting videos aren’t necessarily serious education, artistic value.

4. Persecutorial discretion:

a. NO! Can’t rely on this or else no OB challenge would succeed. 
3. New Law was passed after Stevens:

a. It is a crime to knowingly sell, market, advertise, exchange or distribute an animal crush video that (1) depicts actual conduct in which one or more non-human animals is intentionally crushed, burned, drowned, suffocated, impaled or otherwise subjected to serious bodily injury and (2) is obscene. 

Principle 12: Prior Restraints on Speech are Presumptively Invalid
1. Think about: Whether the issue presents a prior restraint or whether it doesn’t. Prior restraint on speech is presumptively invalid.
2. Prior restraint:
a. Classic definition: Prior restraint tries to prevent speech from occurring versus punishment after the fact

b. However, this is bad because the speech never reaches the marketplace (vs. gets in market and then is punished). 

c. BUT Classic definition is NOT that helpful. 

i. All laws that punish speech try to prevent it from happening!

ii. Even after the fact punishment-tries to deter (chill) speech.

iii. And some prior restraints

d. Better definition:

i. Alexander v. US

1. PR is an administrative scheme (licensing) or judicial scheme (injunctions) that tries to .....

e. Generally they are:

i. Licensing and;
1. Must get permission before speaking

ii. Injunctions

1. Judicial orders enjoining speech from happening. 

3. Compared to After the Fact Punishment:
a. Speech occurs, speaker is punished for it

i. Example:

1. NYT publishes trump’s tax returns, punished under law prohibiting revealing someone’s tax return without permission

2. Stevens published video; arrested and prosecuted for law making such speech illegal. 

4. Which means BOTH can ......

5. But what is so bad about prior restraints?

a. David v. Textor (Fl. Ct. App. 2016)

i. It is viewed as one of the greatest evils First Amendment is intended to prevent: “prior restraints on speech and publication are the most serious and the least tolerable infringement on first amendment rights.

b. It was the main concern of the framers in adopting the first amendment!

c. They have a long history of being frowned upon. They are concerning.

6. Three reasons why PR is so bad:

a. Greater chance that speech will never enter the marketplace. 

b. Concern for over-censorship.

i. Especially when you are thinking about licensing. Your job is to license. It you didn’t ever censor, then you probably won’t have your job for long. There is a concern you will over censor over license. 

c. Collateral bar rule

i. Often on the bar exam!!

ii. If there is a court order against a speech, a person who violates the court order can be punished for violating the court order, even if order later held unconstitutional.
1. In the usual situation, if you speak in violation of a law and are arrested and prosecuted. You can defend against your prosecution by arguing that it violated your first amendment. 

2. However, the collateral bar rule is different:

a. Judge enjoins a proposed QAnon March. Q followers march anyways. They are arrested for violating the judge’s order. They can’t argue that the injunction was unconstitutional. 

b. What’s the idea?

i. You have to challenge the injunction before you speak. You have to appeal it first before you violate it. 

c. What’s the problem?

i. It delays!! If you are delayed while you are appealing the unconstitutional ground, you could lose the very reason why you are appealing in the first place. Like QAnon wanting to march in February, but the appeal doesn’t get decided on until September. 

iii. Walker v. City of Birmingham (pg. 19)
1. Ct. issued injunction against MLK from demonstrating in city streets w/o permit. MLK violated order by marching w/o a permit. Injunction may well have been unconstitutional. But MLK couldn’t challenge on that basis when punished for violating order. 

2. This court cannot hold that petitioners were constitutionally free to ignore all the procedures of the law and carry their battle to the streets...respect for judicial process....

3. Exception:

a. The collateral bar rule precluded challenges to punishment for violating a court order...unless the injunction was transparently invalid 

b. Example:

i. If order was issued w/o allowing the opposing party to be heard. 

iv. Why do we have this rule??

1. The respect for the law, particularly court orders. We want people to respect court orders and the remedy for bad court orders is APPEAL THEM. 

v. CBR and licensing:

1. Can’t violate licensing 

a. Example:

i. X applies for license to march down Olympic Blvd., as city requires.

ii. Denied license

1. Route you must take? Appeal denial through administrative process

2. If licensing scheme is invalid on its face, you can challenge it after you violate it. 

3. Rules for Valid Licensing schemes?

a. NOT GOING TO BE TESTED ON HER EXAM, RATHER IT IS ON THE BAR EXAM!!

b. Important reason for licensing scheme

c. Standard for granting/denying license must be clear, leaving virtually no discretion.

d. Procedural safeguards must be present.

i. Opportunity to be heard

ii. Prompt decision-making

iii. Avenue for appeal/review

7. Problem #1
a. A few years into Donald Trump’s presidency, Michael Wolff wrote a book, “Fire and Fury. ”The book frankly, made Trump look like he was incompetent and in over his head, and that many who worked for him felt he was a buffoon. Charles Harder, the attorney for then President Donald Trump, sent a “cease and desist” letter to the publisher of the book, demanding that they immediately desist from any publication, release or dissemination of the book.  The publisher sent back a letter mocking a request and the book was published.  Were Donald Trump to bring a suit in court to enjoin the publication of the book, however, what is the likely result?
b. Near v. State of Minnesota (U.S. S.Ct. 1931)

i. Court enjoined future publications of the Saturday Press
ii. Magazine did it the right way-didn’t publish in violation of the injunction. Instead, challenged the injunction. 

iii. In what circumstances is a PR valid?

1. Can only be used in exceptional (rare) circumstances (today? We call exceptional circumstances -> Strictest scrutiny).
2. Like what?


a. National security (pg. 22)-sailing date of troops. 

b. “no one would question but that a government might prevent...the publication of the sailing dates of transports or the number and location of troops.” The protection even as to previous restraint 

c. New York Times Co. v. United States (S.Ct. 1971)

i. Case involved largest national security breach pre-WikiLeaks in US history. 47 volumes of classified documents about the VN war were leaked to the NYT and Wash Post. Papers mostly historical but made government look so bad! Two installments appeared in the papers. Nixon went to court to stop any future publications. He wanted an injunction. The District Court refused to enjoin the publication, but the Court of Appeals were split. The Supreme Court granted cert the same day as decision came down in the lower courts. The oral arguments were set for the next day. 

ii. The S. Ct held that the injunction can’t be issued, they wouldn’t issue a prior restraint. 6-3 decision that injunction violated the First Amendment. 10 separate opinions. 
d. How would you argue if you were lawyer for trump?

i. This violates national security! Use Near v. State of Minnesota. 

e. How would you argue if you represent publisher?

i. If President thinks it is a national security issue, then he has to prove it. You can’t just assert that this would be terrible. 

ii. Strict scrutiny:

1. National security can’t just be asserted-must prove real danger akin to publishing troop movements.

2. Danger must be inevitable, direct

iii. No prior restraints ever, Black, Douglas.

iv. Emphasize importance of speech, press especially criticism of government and government policies. 

**END OF PRINCIPLES**
Unprotected Speech: Incitement
1. Why are we starting here?
a. This is where the First Amendment law developed!

b. Chaplinsky:

i. “...it is well understood that the right of free speech is not absolute at all times and under all circumstances. There are certain well defined and narrowly limited classes of speech, the prevention and punishment of which has never been thought to raise any Constitutional problem. These include the lewd and obscene, profane, the libelous and the insulting or “fighting words”... It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality”

c. Where values of First Amendment first explored.


i. The courts struggled with developing the values of the first amendment. 
ii. It was within the incitement cases that chilling speech and counter speech were born.  

d. Where we learn to appreciate how tough the issues are.
e. Where we recognize the need for vigilance, especially in time of war.

2. Essential Question:

a. When is speech that teaches, advocates, urges, suggest, or promotes illegal conduct-protected speech, and when can it be punished?

i. Obviously, we punish the person who DOES the illegal act (and person who tells them to directly, or pays for them to do so...)

ii. BUT do we also punish the person who encourages, inspires, INCITES someone to do so?

1. We are not talking about the person who conspires with them, but we are talking about speech. Punishing the speech.
3. Arguments for punishing the speaker:
a. The best way to stop the harm, is to stop the speaker. They have influence. 

b. Culpability and fairness. If this person caused it, are they as culpable as the actor? 

c. The idea is if you can’t do the illegal act, then why should you be allowed to advocate for the illegal act. 

4. Arguments against punishing the speaker:
a. Where do we draw the line? Fear of chilling the speech.

b. Is there a difference between someone who says bad things v. having bad thoughts?

c. People should be able to argue for change, including advocating necessity for illegal conduct.

5. History:

a. 4 different tests used over time:

i. (1) Clear and present danger test of WWI Era

ii. (2) Reasonableness test of 1930-40s

iii. (3) Dennis clear and danger test of 1950s

iv. (4) Brandenburg test-1960 

1. THIS IS WHAT IS USED TODAY

b. (1) Clear and Present Danger Test of WWI Era
i. Woodrow Wilson really wanted to shut up dissent around World War I, which was super unpopular, so he pushed Congress to pass Espionage Act of 1917 and Sedition of 1918. 
ii. Scheneck v. US (1919)
1. Schenk’s main points was that the draft was illegal (unconstitutional)-involuntary servitude. Circulated leaflets to among draft age men. Schenk was arrested for violating 1917 Espionage Act. Convicted at trial and sent to prison. The S.C. unanimously upheld the conviction. 

2. Holmes said freedom of speech is NOT absolute. And Holmes uses the shouting fire in theatre example. And presented the clear and present danger test. 

a. The fire analogy is not that helpful! 

b. There was no discussion of the value of speech or freedom of speech generally!

iii. Frohwerk v. US (1919)

1. Prepared and distributed publication of a German newspaper about US involvement in the WWI. He was arrested for violating 1917 Law, convicted and sentenced to prison. S.C. found that he violated the Act. The Court acknowledges that there was no special effort to reach men who were subject to the draft. But still, just circulating the paper was enough to kindle the flame. Especially during a war. 
iv. Debs v. US (1919)

1. Debs gave a speech at Canton Ohio. Expressed opposition to the war. He said he would like to say more, but he couldn’t. told audience they were fit for more than cannon fodder. He was sentenced to 10 years in prison. He was pardoned by President Harding after 3 years in jail. S.C. upheld the conviction. Justice Holmes didn’t use the words clear and present danger. Any words of criticism of the words would do it. It was enough that the acts have a tendency to incite the violence. 
v. Conclusions we can draw from these 3 cases:

1. Clear and PD test was NOT speech protective

2. No evidence required that speech had detrimental effect-enough to have a tendency to cause effect

3. Intent required but minimal value

4. None of the cases discussed values of free speech!!

vi. Abrams v. US (1919)

1. Russian immigrants prosecuted under 1918 Act. Threw leaflets out of window in NYC; leaflets urged US not to intervene in Russian revolution, criticized production of arms. 

c. (2) Reasonableness Test of 20’s and 30’s

i. Gitlow v. NY (1925) (this is the case use to show first amendment applies to state law as well)
1. Benjamin Gitlow and Larkin were both communist party members and publishers of the Revolutionary Age, a radical newspaper in which they printed “The Left Wing Manifesto” Criminal anarchy (state law) is the doctrine that organized government should be overthrown by force or violence, or by assassination...the advocacy of such doctrine either by word of mouth is a felony. This was a state law, it’s a state prosecution. 
2. So does first amendment restrict state actors? Ct. said, for the present purpose we may and do assume that freedom of speech and of the press-which are protected-are among the fundamental personal rights.
3. Rational basis test: laws restricting freedom of speech will be upheld if they are rationally related to a legitimate government interest. The court held that the legislature was reasonable in believing there was an evil to be rectified (anarchy...
4. This case is relevant for 3 points:
a. 1. Reminds us of need to be vigilant-freedom of speech not always protected!
b. 2. Incorporation doctrine and
c. 3. Eloquent dissent by Holmes!
i. Holmes is finally realizing that we have to be careful how we draw the line between incitement and advocacy. “Every idea is an incitement. It offers itself for belief and if believed it is acted on unless some other belief outweighs it, or some failure of energy stifles the movement at its birth. The only difference between

ii. Whitney v. California (1927)
1. She was charged for being a member of a party advocating for overthrow of the government. She was convicted. She attended a socialist party convention. She actually urged a moderate position; working for socialist goals through democratic process. 

2. The reason we read this case is b/c of the famous Brandeis concurrence: it went beyond the Marketplace of ideas theory, and introduced importance of political speech. Often called most important essay ever written on or off the bench on the meaning of the first amendment. 

a. Marketplace of ideas (remedy for bad ideas is good ones)

i. counterspeech

b. Self-government; public discussion is a political duty

c. Safety valve-stability of government (repression breeds hate; hate menaces government)

d. Self-fulfillment (make men free to develop their faculties). 
3. So what is the test he suggests?

a. The clear-and-present danger test. 

i. Serious evil

ii. Immediacy of harm-> harm must be likely to occur before counter-speech can eliminate harm. Appropriate remedy is more speech unless immediate.

iii. Likelihood of harm-> must be reasonable ground to fear that serious evil will result

d. (3) Clear and Present Danger Test of Dennis
i. Dennis v. US (1951)
ii. Case arose during midst of Communist conspiracies (McCarthy era). Members of puny Communist party in US charged with violating the Smith Act-conspiring to advocate the overthrow government. Court upheld conviction and rejected first amendment. 

1. What test did they use? –> Clear and Present danger test. Didn’t even mention the rational basis test. 

a. “In each case, courts must ask whether the gravity of evil, (seriousness of the harm), discounted by its probability justifies such invasion of free speech as is necessary to avoid the danger.”

b. Likelihood isn’t an absolute requirement-> used to increase or decreasing gravity of harm. 

c. No immediacy either-> government doesn’t have to wait until plan has to be executed. 

e. Current Test: Brandenburg v. Ohio (1969)

1. 12 hooded KKK members at a rally, plus reporter and cameraman. They said pretty derogative statements (“Jews back to Israel, “N word back to Africa”). Arrested under the Syndicalism Act (can’t overthrow governt. on threat of violence). Unanimous per curiam (not signed by anyone) opinion. They rejected the RB test of 20s and 30s. They didn’t use the Dennis case explicitly, but also didn’t reject it. Sets forth NEW TEST for when permissible advocacy crosses the line to incitement. They want people to be able to talk passionately to advocate change and legitimacy of violence, or legitimacy of law breaking but what they didn’t want is direct incitement of violence. 

2. Test:

a. “.…. The constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to inciting or producing imminent lawless action and is likely to incite or produce such action.”

6. Brandenburg Requires: (test we use today)
a. (1) Intent (directed to)

i. There is no clear requirement for this element. Most assume a more specific intent to cause the harm, but no clear requirement. Does the speaker have to know that the harm was going to occur, or is it enough for them to reasonably believe the harm is going to occur?  

ii. This is a real stumbling block, BUT IT IS SUPPOSED TO BE HARD TO SHOW INTENT. 

iii. Here is where incitement cases start and fail!

b. (2) Imminence

i. Purpose

ii. Causation

iii. Time for counter-speech?

1. The closer in time the greater link to the speech

iv. Imminence is relative

1. It doesn’t have to “we have to do it immediately”
2. So best question may be: how many intervening steps are necessary to undertake the illegality? Is there really time for counter-speech?
a. Example: if things don’t improve, we will have to get violent. This is not imminent. 

3. Imminence outside of “typical” speech is extremely problematic: 

a. How do you determine imminence in videos? Posts? On the internet? B/c these things can be accessed years later, so the speaker doesn’t know what the context is going to be in. Doesn’t know who the audience is going to be. 

b. So the California Court of Appeals said (applies to music, videos, posts):

i. “Musical lyrics are incapable of satisfying the imminence requirement when performed physically and temporarily remote from listeners who hear music under circumstances infinitely variable and beyond the control and anticipation of the artist.” 

ii. The way they do win (music videos, posts) is on the intent requirement.

c. (3) Likelihood

i. Not enough for speech to have tendency...

ii. Not enough that “can’t say it won’t have result...”

iii. NOW you MUST SHOW likely to lead to illegal conduct!

1. How do you show that?

a. Context of speech:

i. Audience

1. Who is the audience? Receptive?

a. Urging Jihad to a group of people already signed up to fly to Syria v. Urging Jihad to a group of university students

ii. Relation speaker to audience

iii. Speakers traits (persuasiveness, power)

1. Someone really powerful like a priest

iv. Circumstances-wartime v. peacetime, time of great division

v. How easy is it to do task (any intervening steps necessary)?
1. Right next to us there is a police dpt. Let’s go pee on it v. 10 jurisdictions over there is a police dept. let’s go bomb it. Is it really that likely?

vi. Where speech is given (close to where urged action will take place?

b. Words used:

i. Are they vague and indirect? (less likely to be incitement)
c. Results:

i. If the bad thing happened (hard to argue that it is not incitement)

ii. But even if it did you still argue likelihood.
7. Difference between Brandenburg and previous cases (from Chemerisnky):

a. “Perhaps the major difference between Brandenburg and such earlier decisions as Shenck, Gitlow, Whitney and Dennis is the social climate. The prior cases all were issued in tense times where there were strong pressures to suppress speech. Only in the unfortunate event that such times occur again will it possible to know if the Brandenburg test better succeeds in protecting dissent in times of crisis.” 
8. Problem #3: Trump Incitement

a. What would you argue if you were representing Trump?

i. Intent -> He didn’t intend to incite any violence. He did say “peacefully” at some point. But what must the intent be? 
ii. Likely -> Hard to show something is not likely if it does in fact happen.
iii. Imminent -> If it was going to happen, then it would be imminent. “Go to the capitol now” 
b. What would you argue if you were against Trump?

i. Intent -> Try to show intent circumstantially, the things he said and did afterwards. Plus all of his actions prior to. Long history. Did he get a briefing that proud boys were coming? Look at the speech he gave at the time “fight like hell”.
ii. Likely -> The illegality actually happened.
iii. Imminent -> He actually said go now. 
9. Nwanguma v. Trump (this case is showing there must be direct link)
a. People being hurt during his rallies. Rally in Louisville during 2016 election. Nwanguma and a few others were peacefully protesting Nwanguma shoved Heimbacj (also being sued) white nationalist, then by Bamberger, who also struck her. Brosseau (17-year-old high school student) - punched in stomach by an unknown defendant. Trump’s language: Get them out of here - as they were protesting (later said- don’t hurt em, If I say go get em, I get in trouble with the press). District Court: Denied Motion to Dismiss. 
i. Intent? Rejected argument by Trump that there were obvious alternative explanation for words- ie, addressed to security personnel to remove protestors. Court said: sufficient alleged at Motion to Dismiss stage that order directed at audience, interpreted as such by audience. Also - Trump knew or should have known would have happen given past rallies. 
ii. Likely? Yes- evidence by fact violence began minute Trump said get ‘em out of here! It actually happened. 
iii. Imminent? Obvious imminent. He said get em out of here!
iv. Lawless? Yes- not trespassers necessarily. Could have tickets. 
v. 6th Circuit Overturned: 2018. No specific advocacy of words of imminent lawless action. ESP w/ “don’t hurt them.” Not a single word that encouraged violence or lawlessness, explicit or implicit. Have rejected mere tendency of words as sufficient reason for banning it!
10. Exam Tip:

a. Know the three factors (imminent, likely, intent) and how to apply them. Example in talking about likelihood, discuss who is the audience. You don’t need direct language or evidence. You can also look at the circumstances before and after the speech. 
b. Posts online are a lot harder to show incitement. Social media makes things a lot harder. Why? Think about the factors, you don’t know the audience, you don’t know when they’ll read it, how would you have imminence. Don’t know relationship to the audience. 

1. Is the fact that they are not someone of power or publicly known have to do with the analysis on the exam? Yes. That could come into likelihood, because no real persuasive ability. Also intent, because he knows no one follows him. 
c. The real question in an incitement analysis is does it meet the definition. If it meets the definition it is unprotected. And that’s the end of analysis. Incitement is when a speaker is punished for inciting others. 
11. Example:

a. Rick Wiles

i. If they take trump out, there will be violence in America. There are guys that know how to fight. And they will make a decision that the people who did this trump are to pay for it. And they will hunt them down. Once the blood starts flowing it is nearly impossible to start. Would this be incitement?

1. Look at the elements and discuss them. Probably not incitement because online. 
Unprotected Speech: Other Categories

1. Unprotected Speech: Fighting words

a. Definition:

i. Speaker is punished because she used words or epithets directed at an individual that are likely to provoke a violent response.
b. Difference between incitement and fighting words:

i. Incitement -> speaker is punished for inciting others (presumably sympathetic to his position) to engage in illegal acts.

ii. Fighting words -> speaker is punished because her words are likely to cause the listener to react violently towards the speaker. Personally directed epithets is the key to establish fighting words. This is what makes it different than protected speech.
c. Policy of Fighting Words
i. The point of fighting words to stop a speech that essentially was a verbal epithet at individuals where they are going to respond, you are much more likely to respond when it is directed to one individual than if you are a group of 100 people let’s say at a congregation or temple for Jewish and a speaker is saying anti-Semitic. That doesn’t lead to the fight aspect. It might offend you, but it is not quite likely fighting words. The more people the less likely to lead to fight. 
ii. Is it fighting words directed at 4 people which raises the question is this really directed at an individual? We don’t really know!!
d. Chaplinsky v. New Hampshire (there hasn’t been a conviction of fighting words upheld since this case)
i. Jahova witness said “you are a god damned racketeer..” to a police officer. He was arrested pursuant to New Hampshire Law. “no person shall address any offensive, derisive or annoying word to any other.
ii. The court found that the law was narrowly written enough to protect peace. It applied only to fighting words, and fighting words are not protected. “Argument is unnecessary to demonstrate that the appellations ‘dam racketeer’ and damn Fascist” are epithets likely
iii. “...fighting words...those which (1) by their very utterance inflict injury or (2) tend to incite an immediate breach of peace.”

iv. There are certain well defined and limited classes of speech, the prevention and punishment of which has never been thought to raise any constitutional problem. These include lewd and obscene, the profane, the libelous, and the insulting or fighting words –those which by their very utterance inflict injury or tend to incite an immediate breach of peace. It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality. 
e. Things we do and don’t know about fighting words:
i. (1) DO KNOW:

1. The definition: Words (epithets) directed at an individual which are likely to provoke a violent response.
ii. (2) DON’T KNOW:

1. If directed at an individual is a literal requirement

a. Cohen v. California
i. “F the Draft” jacket. Is it fighting words? Court said no, because NOT directed at individual. 
b. Snapchat Cheerleader case
i. Not directed at individual
2. Don’t know if 2 people are okay, what about 20?

a. If they stand on street corner, they can say it, if they put in a song, they can say it. 
iii. (3) DO KNOW:

1. “directed at” likely means in person.

2. It is a direct face-to-face insult.

iv. (4) DON’T KNOW:

1. How to determine “likely to provoke” a violent response?

a. Does the person who is saying it matter or hearing it (male v. female), there are a lot of different variables to consider. 

b. Politicians should be trained to take it. 

2. We can make assumptions: I assume if it is directed at you, it would be fighting words. But if it is “used around you” maybe it doesn’t satisfy the “directed at” requirement. It is not a personal insult that is like a verbal punch. 

v. (5) DO KNOW:

1. Intent probably isn’t required

vi. (6) DON’T KNOW:

1. Does value of speech matter?
vii. (7) DO KNOW:
1. Last phrase of definition of fighting words- “by their very utterance inflict injury” -has been read out/taken out. You would probably be banning all hate speech if it were not taken out. 
f. Why will insults hurled on social media likely NOT be Fighting Words?

i. Time delay is time to cool down 

ii. Less likely to lead to violence

iii. More likely to be deemed public discourse than private

iv. Most courts have ruled that fighting words were not found on social media. 

g. Exam Tip:

i. If you were analyzing a fighting words question on exam, you could consider whether there is a viable argument that it would constitute political speech? You could consider Chaplinsky comment to a person that they’re a “damned fascist” as a political speech, made to a politician. So you could rely on Chaplinsky and say something could be political if it was addressed generally to the public, but it wouldn’t be political if it was directed at a person. That would be considered a verbal punch. This is the key argument you would have to keep making.
ii. If not clear, you could say -> this might be unprotected speech as fighting words, and if it is, here are the elements of fighting words.

h. Exam Tip:

i. Bottom line on an exam when you are writing about fighting words, you need to put the basic definition down words or epithets directed at an individual likely to provoke a violent response, beyond that it is kind of tough to figure out what “fighting words” means. Despite that is has been long accepted as a category. It is one of the original categories listed by Chaplinsky. In reality we don’t know much about it. 
i. Why do we know so little about fighting words?

i. In part because there is no S.C. case that has developed the meaning after Chaplinsky. Cases have usually been decided on other grounds, i.e. the Gooding case (p.49). In the Gooding case, the law punished uproarious speech (speech that is abusive or insulting) it was argued that it was vague, and overbroad, on the ground that even if D’s speech could be punished, the law was unconstitutional b/c by punishing abusive, offensive, insulting language, it wasn’t limited to fighting words. S.C. agreed that it was overbroad. 

ii. Another limit the court placed on the fighting words doctrine, is the RAV case. 

j. RAV v. City of St. Paul (when dealing with statute or regulation must survive SS OR falls under one of exceptions here) (applies to all categories of unprotected speech)
i. Even within unprotected categories of speech, there cannot be content based distinctions...unless the speech satisfies strict scrutiny or falls within one of the exceptions laid out in RAV. Applies beyond fighting words (the area where it was discussed) ... and applies to all categories of unprotected speech. 
ii. Facts: RAV and his friends assembled a cross and burned it inside the fence of a black family across the street. He was charged under the St. Paul bias motivated crime ordinance which said “whoever places on public or private property a symbol, object...including but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender, commits disorderly conduct and shall be guilty of a misdemeanor.” 
iii. RAV’s argument in the lower courts -> even if what I did was unprotected, I could raise the rights of others in court (overbreadth challenge, no standing required). RAV argued that the ordinance itself was facially invalid, essentially it was substantially overbroad. Law goes beyond unprotected fighting words to punish speech that causes resentment, alarm. The lower courts agreed with him, law was substantially overbroad. Minnesota S.C. disagreed and said it was a matter of statutory interpretation-lower courts had interpreted law to apply only to speech that arouses anger directed at an individual and likely to provoke a violent response. IOW, law interpreted by lower courts to only apply to fighting words. The S.C. held that the law was unconstitutional (unanimously), law was struck down. But there was significant disagreement as to why it violated the first amendment. 
iv. Scalia’s majority opinion -> he accepts that the law only regulates fighting words (accepts Minnesota S.C. holding). And the law is therefore not overbroad. So if law applies to fighting words, and fighting words are unprotected speech, then why is the law unconstitutional? b/c it makes a content-based distinction, which is generally unconstitutional unless it survives strict scrutiny, which it doesn’t. 
v. Why is this law CB distinction?
1. It banned some fighting words on the basis of race, color, creed, religion, or gender. 
vi. Are fighting words still unprotected speech after the decision?
1. Yes! It does affect how we regulate them though. 
vii. So to restate rule: **NEW RULE**
1. Even within a category of unprotected speech, CB distinctions are unconstitutional UNLESS, government shows a compelling government interest and no less restrictive way to satisfy that interest (strict scrutiny) OR
2. The law falls within an exception to the rule. 
a. Scalia carves out a number of exceptions when government can make CB distinctions within an unprotected category of speech, and if you meet one of the exceptions then you don’t have to satisfy the strict scrutiny analysis. There’s three exceptions (she will only test on the first exception!!)
i. First Exception: Virulence

1. i.e. Big circle, little circle

2. Here’s what professor thinks happened, a problem was pointed out:

a. What about a law that criminalizes threats against the president?

i. True threats is unprotected category of speech

ii. But this law criminalized sub-category of threats-makes a content-based distinction, so would such law be unconstitutional?
3. Scalia said okay, I see that this is a problem, so I will carve out an exception. 

a. When the basis for the content discrimination consist entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exists. 
b. IOW -> if the reason for excluding the entire category is the same as the little one (CB one) then it is okay to criminalize the little one. 

4. Why is this okay?

a. Example:

i. If the entire reason for making threats against the President illegal (little circle) is the exact same reasons we proscribe true threats (big circle) as a category, then the content-based distinction (little circle) is okay!
viii. Why doesn’t the virulence exception not apply in RAV?

1. It wasn’t argued b/c this was a new rule. But it wouldn’t have made a difference b/c the City wanted to send a message that they disapprove of racial inequality. They wanted to punish the messages of racial hatred, not b/c it could lead to a fight, but b/c we disapprove of these messages. It is an anti-bias law. We are prohibiting this speech. What’s the problem with that? You can’t do that. You can’t say that this speech is unacceptable as a group b/c we disapprove of the message. This is an antibias law, not an into fighting law. We can if it leads to fight, but not just b/c we disapprove of it. 

2. How would you argue this exception?
a. Our big circle is we ban fighting words b/c it’s going to incite violence. Likely to provoke violent response, so our little circle is the city ordinance, we ban those words for the same exact reason, so then okay. 
2. Unprotected Speech: True Threats

a. There could be a lot of overlap with incitement or fighting words, depending on context.
i. Example:

1. Person says Hitler was right and all Jews should be exterminated. 

a. One on one: maybe fighting words, maybe it would be a true threat

b. At a rally to other white supremacists: maybe incitement, maybe true threats, but not fighting words. 

2. Madonna, at Women’s March. “Yes, I am angry, I have thought about blowing up the White House.” 
b. Definition:
i. Virginia v. Black: A true threat is a threat of violence directed to a (particular) person or (particular) group with the intent of placing the victim in fear of bodily harm of death. 

c. What we do know (analysis):
i. (1) It has to be a threat of violence necessary (v. other type of threats)

ii. (2) Imminence is NOT required

1. Unlike incitement

2. Doesn’t have to imply that it will be acted on imminently

a. Example:

i. I’m going to shoot you at 4:00, well at least at 4:01 you know you’ll be safe. 

iii. (3) Threat need not be acted upon (or even intended to be acted upon)

iv. (4) Speaker need not directly communicate message to target but has to be intent that the speaker would ultimately see them- (i.e., may be defense to argue that speaker NEVER INTENDED threats to be seen by victim)
1. Unlike fighting words where it would be difficult on social media to find that it is fighting words, incitement is difficult, not impossible, to show intent and you don’t know the audience often. But here, you can post something on social media, and it could be a true threat. 

a. Example: People v. JP (Mich. Ct. Appeals)
i. Four 12-13-year-old girls fantasized in a group snap chat message about killing S, a 13-year-old boy who knocked their books off their desks, and called one of them derogatory names. They talked about murdering him, his family, his dog and his goldfish. One of them was prosecuted under a Michigan law, which made it criminal to send text message intended to terrorize, frighten, intimidate or threaten a person. JP was convicted at trial, and then overturned on appeal. The court said there has to be intent to communicate threats to S, and actually threaten him. There was no evidence of such intent present. The evidence showed that they never intended for him to see it, and they took steps to keep it private. 

ii. Key -> no intent to communicate threat to S. 

v. (5) No exception for threats with political, social, literary, artistic value (though may affect whether really a true threat)

vi. (6) Must be INTENT of placing victims in fear of bodily harm. 

1. This is why there has to be some form of intent that they see the message. 

2. Must be some intent on part of speaker. The fact that victim experiences fear, and views it as threat is not enough. 

3. Virginia v. Black S.C. case
a. Two cases were consolidated here. Both were charged under Virginia statute that made it a crime for any person with intent of intimidating a person to burn or cause to be burned a cross on property of another...any such burning would be prima facie case. Barry black: led KKK rally in Virginia, attended by 25-30 people. On private property burned a 25-30 foot cross. The other case was 3 young men burned a cross (some chair legs) in the yard of an African American neighbor who had complained of him. The prima facie provision was used in both cases to infer intent to intimidate. Does that interfere inference satisfy the first amendment? NO! Can’t infer intent from act of cross burning, because burning a cross can mean different things. It could mean political speech. In the KKK rally, there was no intended audience it was just among them. You can’t have a prima facie provision, intent has to be present. 
b. What do we get from this case? A notion that there has to be evidence of intent. The government must show that speaker meant to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. 
4. How do we know what intent means? Maybe it could be:
a. Subjective intent to put person in fear?
b. Speaker knew would be viewed at threat, even if not intended?
c. Speaker should have known would be viewed as intent?
5. But what is the correct rule for intent?
a. The S.C. didn’t give us much guidance. 
b. Elonis v. US
i. Cert was granted on what intent was necessary. Guy angry with his ex-wife. Made threats against her on FB, like 1,000 ways to kill you. His defense was no subjective intent on his part. The govern.t argued he should’ve known it would’ve put a reasonable person in fear of their life. This case didn’t decide the intent requirement, but instead they looked at the statute which said it required intent. 
vii. Bottom line: negligence is not enough; reasonable person standard is not enough. 
d. For First Amendment Purposes, what do we know?
i. (1) KNOW: It must be speaker’s perspective (not the victim’s)
ii. (2) KNOW: subjective intent: The speaker intended to put person in fear would be okay, and speaker knows that the person would see the threat. Or if they knew that the person would be in fear (although we don’t have a case that says this, it almost certainly would be enough).   
iii. (3) DON’T KNOW: whether subjective foreseeable speaker knew would put person in in fear or recklessly disregarded possibility (even if not their specific intent) might be enough
iv. (4) KNOW Negligence is not good enough (for statutory grounds, like first amendment)
1. Negligence-reasonable person would have known that the statement would put person in fear (3d circuit had used this standard, court struck it down on statutory grounds.  
e. Example of True Threat:
i. Commonwealth v. Knox (2018)

1. 2 individuals (A and B) were arrested by officers (C and D). while charges pending, A and B wrote and recorded a rap song, “fuck the police; put out song on video with pictures of C and D. Song expressed hatred towards Pittsburgh police, referred to C and D by name, suggested A and B knew where they lived and were going to kill them. 
2. Court said that this was a true threat. Statement were specifically intended by A and B to terrorize or intimidate C and D. how did they find intent?
a. Content of speech -> not generalized animosity to police, don’t include political commentary. Not satirical or ironic. Includes unambiguous threats “let’s kill these cops cuz they don’t do us good.”
b. Not meant to be general artistic expression
c. Contextual factors: Threat wasn’t conditional, victim could believe A and B had ability/desire to carry out threat. 
d. A and B intended for song to be published and uploaded and eventually reach the officers. 
3. Hostile Audience doctrine 
a. Intent to provoke violent response from audience. 

b. Not clear whether unprotected category or just a doctrine, but that doesn’t matter on exam just consider the rules, whether or not government violated first amendment or not. 

c. Why discuss it?
i. Useful way to think about reach/limits of other unprotected categories
ii. Useful way to think about when we regulate speech because of potential disruption, violence
iii. Increasingly important in this polarized world
1. Example:
a. Charlottesville: Audience was angry with the speakers (alt right).  
d. There are two situations:
i. Silencing the speaker -> when can the government silence the speaker or stop the speech because you fear the audience’s reaction? (hostile audience)
ii. Silencing the audience -> when can government silence the audience from “speaking” – heckling the speaker, interrupting, etc. 
e. Problem #4: 
i. An anti-immigrant activist was invited by the federalist society to give a speech at a public law school. About 100 students showed up for the speech, including many opposed to the speaker. After letting the activist speak for about w0 minutes in support of deportation and a border wall, students stood up and shouted “fascist” every few seconds. The speaker kept speaking. Member of the audience who supported the speaker started threatening the protesters. At one point, one of the student supporters pushed a protester. Campus police were called in and told the speaker he had to stop. 
1. Arguments 
a. Represent the speaker (stopping the audience):
i. Heckler’s veto. No one’s message would get across if everyone is speaking over each other. If you don’t stop them, you’re basically saying I you don’t like the speech you can just get louder and more violent and then they’ll stop. 
b. Justification for stopping the speaker:
i. Prevent danger. We are beyond the marketplace, there is a fear that there is going to be harm to the speaker. 
f. So how do you balance both? What factors should you consider? When would we be comfortable stopping the speaker? These are Black’s factors in Feiner case. 
i. (1) Intent-Feel better stopping a speaker who is intentionally riling up a crowd
1. Not totally clear if this is actually part of the test, but some say that they would feel better stopping a speaker who has the intent to rile up a crowd and when they have done everything to protect the speaker. 
ii. (2) Violence is likely
iii. (3) Violence is imminent
iv. (4) No alternative
1. The audience is getting too big, not enough security or police. It is not entirely clear what “no alternative” means, but nonetheless, it is very important to recognize that this is still a consideration. If there is only a few people in the audience, then presumably you can get them/stop them w/o stopping the speaker. 
v. (5) Government is not acting out of hostility towards message
1. Can’t just stop a speaker because you don’t like what is being said. They can only stop the speaker if the government has a legit reason, not out of hostility. Short of a smoking gun, it is hard to show. Government can act to stop violence.
g. Feiner v. NY S.C. (1951)
i. Feiner was addressing a crowd of about 80 people on a street corner. Made derogatory remarks about Truman and the mayor of Syracuse. Police got complaint that crowd was getting restless (shoving, pushing). One man yelled “stop him or I will.” Police officer asked Feiner to stop, he refused; eventually arrested him for breach of peace. Feiner was denied bail and convicted. SCt. Upheld conviction.  
ii. We follow Black’s dissent.
1. The factors. 
h. Approaches:

i. So one approach (modern day approach) -> Call it hostile audience doctrine. And if government silences a speaker because of concern for the speaker’s safety, the constitutionality depends on whether there was a clear and present danger, assessed by factors in Black’s opinion. 
ii. Alternative approach (minority) -> No hostile audience doctrine; speaker can only be silence. If you are going to stop the speaker, it has to fall within an already existing category of unprotected speech. 
1. This approach comes from Bible Believers et al. v. Wayne County (6th Cir. 2017) (no hostile audience doctrine, just under existing category of unprotected speech)
a. Festival in Michigan, to honor Arab-American culture, contributions. Attracted 300K from around the world. BB every year came to try to convert Muslims. Preached Mohammed is a false prophet, called him a pedophile. Some youths threw plastic bottles and other debris at BB. Police told leader of BB had to leave or else would be arrested. The BB sued for first amendment violations. 
b. 6th circuit holding that it violated the first amendment rights to stop the Bible Believers. They said “...the first amendment offers sweeping protection that allows all manner of speech to enter the marketplace of ideas. This protection applies to loathsome and unpopular speech with the same force as it does to speech that is celebrated and widely accepted. We tolerate the speech with which we disagree.” “Two areas of unprotected speech that have particular relevance to the interaction between offensive speakers and hostile crowds are incitement to violence and fighting words.” 
c. (1) The speech here doesn’t fall under incitement. Intent is often the difficult point. “It is not an easy task to find that speech rises to such a dangerous level that it can be deemed incitement to riot. And unsurprisingly, there will rarely be enough evidence to create a jury question on whether a speaker was intending to incite a crime.” 
d. (2) What about fighting words? They rely on an objective standard to draw the boundaries of this category- “no advocacy can constitute fighting words unless it is likely to provoke the average person to retaliate...the insult or offense must be directed specifically to an individual.” So here we don’t have fighting words. This was really directed to a group of people. The average individual attending the festival didn’t react with violence, and of the group who made up mostly adolescents, only a certain percentage engaged in bottle throwing when they heard the proselytizing.
e. (3) So they concluded that it didn’t fall under a category of unprotected speech, so now we are back to a category of protected speech. Now we have to see if government action was CB or CN. And also forum analysis. This was a public forum (streets of Dearborn)! Here it was a CB regulation (it was based on people’s reaction toward the content of the speech) in a public forum, so the rule is strict scrutiny. The government can silence the speech only if there is a compelling government interest. Here, there was no compelling government interest. But there is also an alternative approach to strict scrutiny (think back to the exception that came out of RAV) this is what most people use to get away from strict scrutiny. 
i. On Exam:
i. You can use Feiner, but to get an A+ use the Bible case, and use the approach it used. Talk about the alternatives to strict scrutiny, recognize what we don’t know. You can say “we don’t know if this is directed at an individual, the point of the fighting words doctrine was to stop speech that is a verbal epithet at individuals where they are going to respond, and you are much more likely to respond when it is directed at you as opposed to a speech directed at a group of people. It might offend you, but it is not likely to be fighting words. The more people the less it would be likely to be fighting words. On the other hand if there’s like three people, then maybe it couldn’t be construed to be fighting words. But the point is that this is an open question, and you need to mention this in your answer (recognize what we don’t know). That we simply just don’t know. 
ii. The point of the fighting words doctrine (look at the policies)
1. The point of fighting words to stop a speech that essentially was a verbal epithet at individuals where they are going to respond, you are much more likely to respond when it is directed to one individual than if you are a group of 100 people let’s say at a congregation or temple for Jewish and a speaker is saying anti-Semitic. That doesn’t lead to the fight aspect. It might offend you, but it is not quite likely fighting words. The more people the less likely to lead to fight. 
iii. Is it fighting words directed at 4 people which raises the question is this really directed at an individual? We don’t really know!!
j. When can you silence a heckling audience?
i. Problem #5: (same hypo as before) Campus police were called in and removed the students who were shouting fascist. 
1. Arguments against stopping the heckling?
a. It is still speech! It can be valuable-force speaker to confront difficult questions. It is the marketplace of ideas-usually counter ideas. 
2. Arguments for punishing the audience?
a. Freedom of speech requires order-not a free for all. No right to free speech if all talk at once. Speakers rights should have priority-booked the stage. 
b. In Re Kay: Before an audience member can be silenced, must be substantial impairment of the speech or meeting. So standing silently in protest, occasional sporadic outbursts is ok if speaker can continue and get the message across. 
4. Hate Speech – still protected
a. Is it a category of unprotected speech?

i. NO!! -Despite Beauharnais v. Illinois (no longer be good law)
1. B exhibited in a public place lithographs which claimed Blacks were aggressive, rapists, robbers, and marijuana smokers. Supreme Court upheld law -> under rational basis test! But this is no longer good law. 

b. New category then?

i. YES!! Under current law we have Steven’s Test (animal cruelty case) you can’t create new categories by balancing, but only if category has been historically recognized as unprotected, even though it hasn’t been recognized by the court. 

c. What are the harms of hate speech?

i. Violence

1. Words encourage, makes it more likely that people will act out the hate. It always starts with speech, then it gets reinforced and escalates. 
2. Lessons of history:

a. Nazi Germany

b. Rwanda

c. Anti-immigrant rhetoric in US 

ii. Emotional harms

1. Physical manifestations

2. Words hurt-self harm, depression, suicide

iii. Leads to inequality

1. Words encourages people to adapt hateful beliefs

2. Leads to those attacked to withdraw, (leave school, workplace), perform worse (blue eye, brown eye test).
d. Arguments to regulate hate speech?

i. Vagueness

1. Determine the meaning. What do the words stigmatize and victimize mean?

ii. Overbreadth 

e. So is there a remedy to hate speech?

i. Some will be punished as fighting words, incitement or true threats. 

ii. Many colleges amended codes to limit those situations. 

iii. It is important to remember, that we can still CONDEMN hate speech. No government punishment doesn’t mean acceptance of the hate speech. 
5. Unprotected Speech: Obscenity

a. Introduction
i. Obscenity is one of unprotected categories mentioned in Chaplinsky. It is the most well-known category. 
b. Questions to ask:

i. Should obscenity be unprotected speech?
1. Think about value v. harm 
a. Value:
i. In Roth v. US. the Supreme Court said obscenity actually has no redeeming value at all.
ii. Entertainment value
1. People watch it and we allow other areas of entertainment to go on w/o stressing about it. 
iii. Learn about sexuality
1. Bridgerton TV show example, she didn’t know how sex works or where babies come from.
iv. Economic value
1. The industry is just so large
v. Better than alternative: don’t want government to decide
b. Harm:
i. Moral fiber of society harmed
ii. Harms women-encourages violence, rape, misogyny (effect of speech on consumer of speech)
iii. Harms women who participate in the production of pornography
iv. Protect unwilling adult viewers
v. Protect minors from exposure
vi. Final thoughts:
1. Are the harms sufficient to ban speech? (“tendency” to cause harm reminiscent of incitement)
2. If believe harm occurs, why allow private possession of obscenity?
a. Stanley v. GA
i. Court held private possession of obscenity is protected. You can penalize the production and sale of obscenity, but you can’t penalize the private possession of obscenity. 
3. If harmful, why protect obscenity with literary, artistic value?
4. Place in overall scheme of 1st amendment: why ban this but allow other harmful or potentially harmful speech (violence, hate speech).
c. Definition of Obscenity:
i. First time the S.C. held obscenity was unprotected (Chaplinsky was dicta)
ii. Obscenity is that which appeals to the prurient interest
1. Prurient interest:

a. That which incites, lascivious thoughts.
iii. “I know it when I see it.”
1. Justice Stewart
iv. Current test is from Miller v. California (1973)
1. Marvin miller sent out a brochure depicting sexual activity between a man and a woman. 5 of the brochures were mailed to a restaurant in CA. the owner of the restaurant and his mother opened mail saw the brochures and were offended. 
2. If a state chooses to regulate obscenity it must meet the definition in Miller (pg. 68):
a. The basic guidelines for the trier of fact must be: 

i. (a) Whether the average person, applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest 

1. Work taken as a whole idea is to avoid isolated passage. Problem? Hard to determine what this means. 

2. Contemporary community standards:

a. Contemporary -> recognizes time changes

b. Community standards -> standards may vary in different places! Have to decide community to apply (i.e. LA, So Cal, Koreatown, California?) statute may say, or judge/attorneys decide. But how do you assess what the community standard is?

i. Just tell jurors what to apply what they think is appropriate based on the community they are from. Or

ii. You can have the judge/attorneys to work it out and instruct the jurors. Or

iii. The statute itself may say “jurors should apply the average person in X (California for example)

3. What is prurient interest?

a. Defined as shameful or morbid interest in sex. 

ii. (b) whether the work depicts or describes, in patently offensive way, sexual conduct specifically defined by the applicable state law; and

1. This is a due process requirement. The law has defined prohibited conduct. Has to be sexual depictions (not fuck the draft-this would not be seen as something very sexual). 

iii. (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.

1. This standard makes it easier to label something as obscene, than before the Miller case. The burden is on the defendant to raise this (that it has a scientific literary value) as an affirmative defense. It is an objective test and you can use experts. Work, taken as a whole must lack serious redeeming social value. The old test was that it must be utterly without any redeeming value and the burden was on the government to show utterly without value. The new law was meant to address the problem that they would have for example, a “nurse” pop up for 30 seconds during the porno to “add value” by giving a quick anatomy lesson. So now the law is taken as a whole. It has to be this way so that the 30 second issue would no long be a problem anyway, because now it’s being taken as a whole. The value of the speech is a national standard, the court doesn’t believe value changes by regions. 
3. Big picture from Miller:

a. Think about what it says about the first amendment. It is part of the unprotected class and can be regulated. Obscenity has a defense for scientific literary value. 

d. Should we ban pornography as sex discrimination?

i. There is a group of people who say that Miller got it wrong. 

ii. Movement began by Catherine McKinnon and Andrea Dworkin -> strong feminists who got together with social conservatists and argued that porno was bad. They advocated for law that outlawed depictions of women. If the women are depicted as sexual objects who enjoy pain or humiliation, or as sexual objects who experience sexual pleasure.

1. What kind of issues would you raise in this law?

a. This is very subjective. 
b. Can argue that it is over broad 
c. Content based or viewpoint based 
i. Would have to satisfy ss 

ii. You can show particular view of women but not the opposite view 

iii. Again the idea is that even if there is no guidelines or safe words – is that we don’t want the government saying that we don’t want to depict men or women 
1. The answer to this would be counter speech – you cannot prohibit the depiction of women as sex objects – it may be a method of protesting women or men as objects
iii. American Booksellers Assn v. Hudnut (7th Circuit, 1985)
1. “The ordinance discriminates on the ground of the content of the speech. Speech treating women in the approved way... is lawful no matter now sexually explicit. Speech treating women in the disapproved way – as submissive in matters sexual or as enjoying humiliation … is unlawful no matter how significant the literary, artistic or political qualities of the work taken as a whole. The state may not ordain preferred viewpoint in this way 
2. Questions to analyze on a question--
a. Would it be too vague? 

b. Would it chill protected speech?
e. Sexual obscene speech is not banned – it is a small subset of pornography and only that small subset can be regulated 

6. Unprotected Speech: Child Pornography
a. Fastest growing 
b. Does punishing someone for possessing or producing child porn violate first amendment?

i. This is unprotected category of speech. Can ban it.
ii. Ferber v. NY

1. Prohibits any visual portrays of sexually explicit behavior involving a minor. Prohibit sale or distribution on works involving teens less than 16 in a sex act. Did that violate first amendment?

a. Miller did not apply, simply sex is not enough exposure of genitals is not enough. BUT child porno is unprotected, they did this by balancing. Harms of child porno:
i. Participating by minor harms the minor

1. Speech being banned not for the communicative impact, but we ban because of the harm that is made in creating the speech. The idea is that if we punish child pornography then we will decrease the harm that is created by when it is made
ii. Creation of permanent record harms the minor

1. Message based harm – the speech causes. bad 
2. 10 years later you can still be harmed, by the knowledge that it is there. 

iii. Possibility of encouraging pedophilia?
1. No! It is not likely or imminent, so therefore doesn’t fall under the Brandenburg test. 
b. Is there any value?
i. Romeo and Juliet

1. Yes! But don’t have young actors, 

ii. Documentary

1. Court said we will deal with that on a case by case basis.
c. Differences from obscenity:

i. Mere possession is unlawful

ii. Probably no exception for scientific, social, artistic value

iii. Harms are different.

d. What about virtual porn?

i. Ashcroft v. Free Speech Coalition (S.C.)
1. Child porno Prevention Act of 1996

a. Law extended prohibition against child porno to sexually explicit pictures that appear to be minors but aren’t really minor children

b. No scientific value exception – if you can show some value, we will deal with it by case-by-case basis 
c. 3 provisions:

i. 8B – prohibited any computer-generated images (not real kids)

ii. 8C- prohibited morphed photos0actual kids whose pictures were altered

iii. This provision was conceded by parties to be constitutional. Why? Implicates core interest in Ferber-permanent image harming kids
iv. 8D- prohibited sexually explicit images that are presented in a way to convey the impression of kids. 

d. The court held that provision B and D was regulated protected speech. Neither B nor D created harm that was concerned with in Ferber-indeed, Ferber court suggested that this is a way to deal with films that might have artistic value. Thus, since it was protected speech-and it is content based, must satisfy strict scrutiny. This does not satisfy strict scrutiny-there was no compelling govnt. interest to prohibit idea of sex among minors; and can use counter speech where there is. 
7. Unprotected Speech: Defamation
a. False statements of fact written or oral that harms a person’s reputation. (defamation is the generic term for libel and slander)
a. This is a tort intersection with constitutional law.
b. Importance of free press
i. “first they came for the journalist, we don’t know what happened after that.”

c. Definitions:

i. Two forms of defamation:

1. Libel:
a. False WRITTEN speech

2. Slander:

a. False SPOKEN speech

d. Key point for us is when you are suing someone for defamation, how is that constitutional?

i. Until 1964, there was no constitutional problem with punishing defamation. State court claims could proceed with impunity. How do we know? Chaplinsky! Libel was listed. 
ii. This all changed in 1964, under New York Times v. Sullivan
1. Most important case in constitutional law.

2. First amendment does apply to false speech

3. Constitutionalized law of defamation. Held first amendment does apply protection to certain false speech. 
e. Why should first amendment be concerned with false speech? Is there value?

i. We are afraid if we punish anything that is false, we will chill exaggeration. 
ii. We need breathing room.

iii. Fear of chilling, people might be chilled, deterred from even truthful speech out of fear can’t prove it’s true. It can also remind us of the truth to forefront and into open because the falsehood must be countered. 

f. Are there arguments for punishing false speech?
i. Harm to reputation can be serious.

ii. Encourages accuracy in a marketplace-accuracy is a good thing (not all chilling is bad).

iii. Truth is a good thing to strive for.

g. Is all false speech the same?

i. Me (Professor Straus) v. Biden
1. We wouldn’t care as much for false speech for Joe Biden b/c he has access to restore his narrative while average people don’t, and at most they can tweet about it. 
2. He assumed the risk when he ran for president and even when he ran for senator.
3. By becoming a law professor, Marcy didn’t assume to open up her whole life to scrutiny

4. More important to have information about Biden out in public and thus more concern about chilling truthful things. 
h. We want to encourage speech, even false speech. But we also recognize that we want to protect people’s reputation. While pubic officials have the ability to protect their reputation and counteract it. Bottom line is that it depends on who the plaintiff is -> A public or private individual. The rule turns on who the plaintiff is!!!
i. Four types of Plaintiffs:
i. (1) Public officials
ii. (2) Public figures
iii. (3) Private person, matter of public concern
iv. (4) Private person, matter of private concern
j. (1) Public Officials:
i. First amendment is limited the most. The highest level of first amendment protection. P that are public officials can sue but 99.99% of the time they are going to lose b/c it is supposed to be very difficult for them to sue. We want to chill speech a little but don’t want to censor speech against public officials. 
1. Rule:

a. NYT v. Sullivan (U.S. Supreme Court)
i. Advertisement in NYT that was geared to discuss civil rights movement in Alabama and mentioned mistreatment by police in that state. The police commissioner (Sullivan) was the plaintiff. Alabama law at the time was essentially libel per se. If false statement made, it was assumed to harm reputation. No attempt was made to sow real harm. Justice Hugo Black of Alabama quipped “that is any of Sullivan’s friends in Montgomery believed he had ordered the repression of the civil rights movement described in the New York times advertisement, his political, social and financial prestige has likely been enhanced.” The all-white jury lashed out at the ministers and the NYT and awarded $500,000 verdicts against each of the defendants. This then went to the S.C. 
ii. S.C. overturned, and said the Alabama defamation law was unconstitutional b/c violated first amend. The basis for the case was that holding the press strictly liable for the speech, contradicts the first amendment. “We consider this case against the background of a profound national commitment to the principle that debate on public issues should be uninhibited, robust and wide open. And that it may well include vehement caustic and sometimes unpleasant sharp attacks on government and public officials.” And finally because of this, the Alien and Sedition Act deemed unconstitutional in court of history. 
iii. What would satisfy the first amendment when a public official sues for defamation?
1. The court set out a test in NYT v. Sullivan:

2. “The Constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering to his official conduct unless he proves that the statement was made with actual malice-that is with knowledge that it was false or with reckless disregard of whether it was true or not.”
3. Plaintiff who is a public official can recover for defamation only if he/she proves:

a. Statements was false and;

b. Made with actual malice

ii. This case is so incredibly important. If the outcome of the case had been different, then the speech of the media would have been drastically chilled. The free press would have been destroyed. 
iii. 4 issues from NYT v. Sullivan:
1. Who is a public official?
a. Think about the purpose of the rule. People who assume the risk, who can respond to falsehoods. 

b. Elected officials.

c. Those running for office

d. Government employees with substantial responsibility 

i. “Public officials at the very least includes those among the hierarchy of government employees who have or appear to the public to have substantial responsibility for or control over the conduct of government affairs.” 
ii. Some lower courts have interpreted this broadly to include teachers too. 

2. What is a false statement of fact?
a. Plaintiff has the burned to prove statement is false (vs. defendant/speaker proving statement is true, because this would chill speech too much!)
b. Must be statement of fact, not opinion. Opinions are protected absolutely under the First Amendment. You can’t be punished for stating an opinion.

i. The problem is that it is sometimes not totally clear. What is the difference between facts and opinion? 
ii. Is there a difference?
1. Obama illegally bugged Trump Tower (fact)
2. In my opinion, Obama illegally bugged Trump Tower
c. Can you get out of defamation act just by saying “in my opinion?” No!! You can’t get out of defamation just by saying “in my opinion” it must be a factual statement capable of verification. Statement must contain directly or by clear implication, a factual statement capable of verification. 
d. Also think about the context of where the opinion is posted. Is it posted on an opinion website?
3. What does actual malice mean?

a. Newspaper published story that Obama bribe X to go easy on Hillary. And reporter hates Obama and Hillary. Is that enough? No!!
b. It’s not -> malice in the sense of hatred or bad feelings. 

c. It is -> knowledge of falsity or reckless disregard for truth
d. The plaintiff must show that defendant had knowledge it was false or acted in reckless disregard for the truth.

e. Negligence is not enough-reporter do not have a duty to act as a reasonable reporter would have

f. Hatred is NOT the test-hostility is not relevant

g. Subjective test-what was the state of mind of speaker

h. Plaintiff must establish actual malice by clear and convincing evidence 

i. Actual malice is extremely difficult to show. Unless D was silly enough to say, “hell IDC I know it is false I’m going to say it anyway bc I hate the person.” Almost impossible. That is the point though b/c you have a public official. (the info about them is so important they have other remedies to address the falsehood).
i. What if you are suing media enterprise, like NYT, Times etc. 
i. If suing a media enterprise, how do you determine what a corporation knows?

1. If it is an article by its employee, you look at what the employee knows. The corporation is responsible for the acts of its employees. 

ii. If not an employee (guest speaker, guest editor), then it turns on whether some employee knew (i.e, editor, or person in charge of bring that person on). 
4. What does language about “official duties mean”?

a. Does it mean anything? Theoretically yes, practically no. Everything affects fitness for office.
b. Garrison v. La (1964)
i. The public official rule [from NYT] protects the paramount public interest in a free flow of information to the people concerning public officials. To this end, anything which might touch on an official’s fitness for office is relevant. 
c. Monitor Patriot Co. v. Roy (1971)

i. Given the realities of our political life, it is by no means easy to see what statements about a candidate might be altogether without relevance to his fitness for the office he seeks. 
d. Essentially, they are saying -> we can’t think of anything that would be irrelevant to their official duties. While this phrase is in the rule, it is essentially meaningless. 

k. (2) Public figures
i. Like Bill Gates, Amal Clooney, George Clooney etc.
ii. Blurring lines between public figures and public officials; these days people outside government have large influence.
iii. Assume risk often by injecting self into controversies and resolutions of issues.

iv. Ability to respond to false speech-can garner attention, press etc.

v. Information is in the public interest.

vi. Two Questions:

1. Does NYT “actual malice” test apply to public figures?

a. YES!!!!
b. Treated the same as pubic officials. Why? They assume a risk by entering the public domain. They can command the press, and respond to falsehoods. They are influencing public affairs and public opinion, encouraging robust speech by them is important. Information is in the public interest. 
2. How do we define public figures?
a. Gertz v. Welsh (1974)

i. Police officer had vendetta against 19-year-old high school student Robert. Police officer stopped and frisked him between 60-100 times in 6-month period. In 1968, he shot Robert. All we know that he ran from police officer, or was already running (he was in track and field team, so that would the unusual) he claimed self-defense saying Robert came at him with knife. No knife was found. Plus it was found that Robert died from shot in the back from large distance away. Robert’s parents hired lawyer in civil suit to sue for money damages against City of Chicago.  Gertz sued Welch (John Burch society) for defamation. The plaintiff here is Elmer Gertz (lawyer). The court elaborated on the public figure, and mentioned three types of public figures:
ii. (1) General purpose public figure:
1. All purpose. People who occupy positions of such power and influence that they are household names. Treated like public officials because assumed risk of publicity, have access to media, and pubic interest in access to info. 
2. We need clear evidence that they have notoriety in society. 

iii. (2) Limited purpose public figure:
1. Do apply actual malice test.
2. (Generally not household name) someone that is known but not as known and not someone who people would generally recognize. Injects self into resolution of particular issue-thrust self to forefront of particular controversy in order to influence resolution of issues.
a. Colin Kaepernick-injected himself into the racial controversy.

b. Attorney for Michael Brown. 

3. Why does it matter difference between all-purpose public figure and limited purpose? Because they could be public figure for something and private for others. Limited purpose public figures are public figures in connection with matters upon which they have assumed such rile, “but in other aspects of their lives they remain private figures.” 

a. If Colin Kaepernick was suing because someone wrote that he is gay and that was false. And claimed that was hurting his reputation. He would probably be viewed as a private figure for this, unless some argument made that that affected the thing for which he is a public figure. 
b. Another example would be if he sued b/c someone wrote that he signed a contract for 2 million just because he kneels. Then he would be viewed as limited. 
iv. (3) Involuntary public figures:
1. Person drawn into public controversy through no purposeful act of their own. They didn’t inject themselves of their own choosing. This is factually based. (even if involuntary still must meet malice test) 
a. Hunter Biden. 
b. Air traffic controller during a plane crash
c. Kidnap victim
d. Citizen who thwarts a crime plot. 
e. If you don’t seek the limelight and are thrusted into the limelight just to defend yourself, that will elevate you into an involuntary public figure. 
2. Many courts don’t believe this category even exists. Does it exist?
a. Somewhat unclear. This exists only in dicta. It was mentioned in passing. It is possible though. In Gertz -> “Hypothetically, it may be possible for someone to become a public figure through no purposeful action of his own, cautioning, however that instances of truly involuntary public figures must be exceedingly rare.” 
b. Possibly diminished in Firestone (though not found to be public controversy) never found by SCt. 
3. Why do we have this category?
a. Remnant of attempt to keep some of the “issue” orientation vs plaintiff orientation. (court made brief interlude into looking at whether issue was of public interest v. who is the plaintiff.) This was rejected though because we are focused on who the plaintiff is. 
b. Exam Tip: 
c. How to answer involuntary public official: you would say, if it is relevant, there may be a category for involuntary pubic official, if there is this category this person fits it because although they never chose to they were involuntarily drawn into the public controversy through no purposeful action of their own. If that is accepted by the court here is the rule XX if it is not accepted by the court, then they will be treated like a private person, public concern. 
v. In Gertz, they said he was not a public figure. Didn’t hold press conference, no access to media, just acting as attorney. He was deemed to be a private person, matter of public concern. 
vii. Bottom Line:

1. Public figure status is difficult to achieve, especially involuntary. 

2. Courts are reluctant to turn people into public figures without strong evidence. 
a. Example:
i. Courts have denied public figure status to:

1. A socialite and heir to Firestone, suing for false information published about her divorce proceedings (involuntarily drawn into public controversy)

2. A professor, whose work was described as an example of wasteful government spending

3. An individual named as a spy in a book. 

viii. Today will public figure status be easier? (Professor thinks so! Yes!)
1. People injecting self through social media?

2. 24-hour news cycle means more people voluntarily seeking spot-light and getting it 

3. First reality tv president blurs line between celebrity and government even more. 

l. (3) Private Person, matter of public concern

i. Process of elimination! There is not test! If you are not a public figure or public official, you are a private person
ii. Example: 

1. Sandman Complaint

a. Washington Post portrayed him as snarky and disrespectful. So he sued. The suit was very successful. The whole debate was about what kind of plaintiff is he? He is a private figure for the purpose of this defamation action, having lived his entire life outside of the public eye. He had no notoriety of any kind in the community at large. Nor was he a limited purpose public figure. 
iii. What is a public concern?
1. Legitimate newsworthy interest

2. Relates to matters of social, political, or other concern to the public. 

iv. So if you are a private person with a public concern, what is the rule?

1. Depends on what type of damages you are seeking:

a. For actual damages -> (damages you can prove that you actually suffered) plaintiff NEED NOT show actual malice, but must show some level of fault. (i.e. can’t be strict liability) (up to the state to decide what type of fault is necessary, like negligence)
b. For presumed/punitive damages -> (presumed -> statute is going to presume you suffered an X amount of damages) must show actual malice. 

m. Private person, matter of private concern

i. We know the least about this subset. 
ii. If the person is not a private person, matter of public concern they are a private person matter of private concern. 
iii. Example:

1. Dunn & Bradstreet v. Greenmoss (1985)

a. Plaintiff was a small private company the defendant was a reporting service, confidential newsletter only with 5 subscribers. They wrote on the newsletter that it was confidential, and they were prohibited from circulating any further. They falsely stated that Greenmoss was going bankrupt.
b. First question to ask -> Who is the plaintiff?

i. Courts often deem corporations private. But this is tough. They obviously can’t be a public official, so they can either be private or public official. Here they were deemed to be private b/c they didn’t have any notoriety, didn’t have access to the media to rebut the allegations....they also said this was a private concern b/c a company going bankrupt is not really a matter for the public they don’t really care. We don’t know much else about the rule.
iv. Doesn’t fall into any of the other categories
v. Don’t know much about the rule

vi. We do know that it does not have to meet NYT actual malice test for any type of damages

vii. Don’t know if strict liability is okay. 
Problem: Trump Sues Women Who Accuse him for Defamation

1. First question to ask is who is the plaintiff? (listen to class recording on 4/6)
Less Protected Speech
Commercial Speech – Less protected/differently protected speech
1. Originally it was a category of unprotected speech but by the 1970’s it became protected, but not like “other” protected speech. 

2. This receives intermediate scrutiny. 

3. Two issues:
a. (1) What is commercial speech?
i. Not so easy to define. 
ii. Virginia Board of Pharmacy v. VA 
1. Speech that only proposes a commercial transaction. But this is viewed as not so helpful. 

iii. Central Hudson 

1. Expression related solely to economic interest of speaker and audience. But this definition is not so helpful.
iv. Bolger Drugs v. Young

1. (this is the best test, you don’t need all three, but the presence of all three would be very strong evidence that it is commercial speech) The Supreme Court looked at three elements, but none of these are definitive, and alone they are not enough, but in combination they could be commercial speech: 
a. (1) Form of an ad (is it an advertisement) 
b. (2) Reference to a specific product  
c. (3) Economic motivation 

i. Whose economic motivation is important.

b. (2) What are the rules: when can commercial speech be regulated consistent with the first amendment?

i. Central Hudson set forth a 4-part test:
1. (1) Is advertisement false/deceptive/illegal

a. Government can prohibit ads for illegal goods or service (cocaine sale; prostitution)

b. Note false and misleading regulation: commercial speech is different than “other” speech
c. If yes -> can regulate 

d. If no -> continue with the rest of test!

2. (2) Is restriction on speech justified by a substantial government interest (intermediate scrutiny)
a. Examples:

i. Protecting values of city (clutter, appearance, tranquility)

ii. Protecting sensibilities

iii. Discouraging legal but dangerous activity (like smoking, gambling)

b. If yes-> keep going on with the test!
c. If no -> regulation is invalid

3. (3) Does law directly advance the government’s interest?

a. Must show:

i. Harm recited is real (proven)

ii. The proposed restriction will alleviate those harms to a material degree

b. Example:

i. Ruben v. Coors Beer

1. Regulation that prohibited beer labels displaying alcohol content. Government didn’t want the beer companies to start competing on the level of alcohol (the higher the better). This failed the third prong. There was no evidence that it would advance the government interest. You could still have a sign that lists the alcohol level.
ii. Nugo v. NY (satisfies the 3rd prong)
1. Law banned adv in taxis’ so passengers can enjoy ride in peace except for limited ads associated with “taxi tv” argued this meant law did not measurably alleviate harm (exceptions make this prong problematic)
2. The court disagreed-here exception was related to government’s purpose of enhancing the ride experience-passengers wanted to be able to use credit. 

4. (4) is regulation no more extensive than necessary to advance the government’s interest
a. This sounds like strict scrutiny!!

b. Most courts interpret it as intermediate scrutiny, not strict. It is not least restrictive alternative. The presence of alternatives doesn’t doom regulation. But can’t be significantly over or under inclusive. 
c. Example:

i. Posados

1. Ban on gambling ads to Puerto Rican residents. 

2. Lots of alternatives-like counter speech, the court still upheld the law. 
ii. Rubin v. Coors Beer

1. Seemed to employ a more rigorous standard, it also failed the fourth prong. Because there was an alternative-directly limiting percentage of alcohol (doesn’t implicate speech at all) just say you can’t have more than X amount of alcohol, this won’t limit the speech.

4. Central Hudson

a. Law at issue was a regulation by the public service commission of NY, that banned all promotional ads by electric utility companies. They wanted to put these ads in the bills they were sending. They wanted to promote conservation. 
b. Let’s go through the test:
i. (1) Was it truthful, not misleading or false?

1. Yes

ii. (2) Substantial government interest?

1. Yes, to promote conservation. 
iii. (3) Regulation would promote that interest?

1. Decreasing advertisement will decrease demand.  Yes.

iv. (4) It fails the fourth test. This is too broad. Regulation prohibits ALL promotional advertisement. It restricted more speech than necessary.
5. 44 Liquor Marts

a. Couldn’t send out mailers that said this kind of Champagne costs $40. Can only advertise price on the price tag of liquor. Can’t advertise the price. They said if price is higher, people will drink less.

i. It was truthful and legal not misleading

ii. There was a substantial government interest

iii. The speech restriction did advance the interest

iv. But failed the fourth prong. There were lots of alternative ways to decrease liquor consumption. 

6. Lorillard v. Reilly

a. Smokeless tobacco and cigars at a time when kids were starting to get into it. Like chewing tobacco. There was an outdoor ad ban and a point of sale ban. Must be higher than 5 feet and further than 1,000 feet of school. The court struck both of them.
i. Outdoor ad failed the 4th prong. Virtually all places were within 1,000 feet of school, so it would ban all ads for adults. 

ii. Point of sale failed as well because there are many kids that are taller than 5 feet! Failed 3rd and 4th prong. There is an alternative, don’t let kids into tobacco stores.

7. Bottom Line for commercial speech:

a. Still no clear definition!

b. Apply intermediate scrutiny (Central Hudson case) even though there are hints that it might move forward toward strict scrutiny
c. Prong 4 veers back and forth!!! Sometimes they look for alternatives, sometimes they don’t. 
d. Only possible exception? Some indication that majority would strike down (apply SS) when regulations engaging in viewpoint-based discrimination, even within commercial speech. 
Less Protected Speech
Indecency – Less protected
1. What if the speech is not obscene but indecent (sexually explicit, profane, or just offensive)?
2. Cannot ban speech because people find the message offensive (cardinal principle of first amendment. (Texas v. Johnson case – flag burning)
3. Indecency speech is fully protected under the first amendment except in limited medium. May be able to regulate in certain limited mediums. 
a. One medium the court has found to regulate indecency?
i. Regular tv broadcasting, broadcast media.
4. General Rule:
a. Cohen v. California (1971) (still good law used today)
i. Paul Roberts Cohen walked into LA courtroom, he was wearing a jacket that said, “fuck the draft” Police Officer (who saw him in the hall) asked judge to hold him in contempt and judge refused. Police Officer arrested Cohen once out of the courtroom for violating Ca law on disturbing the peace. He was convicted and sentenced to 30 days in jail. What you don’t realize from reading the case is how extraordinarily unusual it was to hear the word “fuck” in public during that time. 
ii. Justice Berger was clear that he didn’t want the word uttered in the courtroom even in the statement of facts. Of course the attorney did not comply. He said, “suffice it to say that client was convicted of disturbing the peace for wearing a jacket in public bearing the words “fuck the draft.” And at this point people say it was at that moment that he won the case, because nothing happened. The court room falls didn’t fall and no one said anything (although there were some gasps). But nothing major. 
iii. Justice Harland wrote the opinion-he was skeptical about the merits of the case. He said:
1. Is it even speech?

a. The government argued this case is about conduct not speech. The Court rejected this and said he was only arrested for breach of peace because of the words on the jacket. You would have done anything if his jacket said “support our troops”
2. If speech -> does it fall within an existing category of unprotected speech?

a. Court analyzes two existing categories and two doctrines

b. You think about the categories of unprotected speech (obscenity, fighting words, hostile audience doctrine, or captive audience doctrine)
i. Obscenity?
1. No! Doesn’t appeal to prurient interest in sex. 

ii. Fighting words?

1. No! Personally abusive epithet directed at an individual and likely to provoke a violent response? Not directed at an individual!
iii. Hostile audience doctrine

1. Can stop a speaker (in extreme circumstances) to prevent violence toward the speaker
2. Rule -> cannot stop a speaker unless 

a. Likelihood of imminent violence

b. No alternative (must try to stop the hecklers or protect speaker short of stopping speech)

c. Intent some courts require (mention) can stop speaker if they are intentionally riling up crowd

d. State motive cannot be to suppress message

3. This doesn’t work either

iv. Captive audience

1. Idea -> government can regulate speech to protect individuals from unwanted exposure to speech-even fully protected speech like political speech.

2. Test -> government can regulate speech if there is a substantial privacy interest being invaded in a substantially intolerable manner but burden first is placed on the listener to try to avoid the speech. 

3. Impact of rule -> captive audience rarely found! (if at all) outside the home. Outside the home, often subjected to objectionable speech; price of living in society. 

4. If they saw the jacket they could’ve just turned their head and looked away.
v. This doesn’t fall under any existing category of unprotected speech. 
3. If no -> should a new category of unprotected speech be created? Is this speech valuable? (this case was pre-Stevens case, so did balancing test)
a. Why can’t we simply declare “fuck” is not allowed? Would the marketplace of ideas really suffer?
i. Harland says yes, we would suffer! It conveys emotion and meaning. There is value to it! It is a slippery slope-fear chilling valuable speech. Government shouldn’t decide: One man’s vulgarity is another man’s lyric!
5. Medium by medium approach:
a. FCC v. Pacifica Radio Station (1978) (good law)
i. WBAI, owned by Pacifica, was a progressive station geared toward adults. George Gorman, who had a really legit resume including time as a speechwriter for Eugene McCarthy, had a radio show and was doing a segment about how words can lose their meaning in the political sphere. He played a George Carlin routine called “Seven Dirty Words.” He even warned people that if they didn’t want to hear it, they should turn off their radio for 15 minutes. A man named John Douglas was listening in the car with his son when he heard the routine, then filed a complaint with the FCC, which then fined Pacifica under indecency regulation.
ii. Indecency definition:

1. Material that in context depicts XXX

iii. So does this violate first amendment?

1. No! Supreme court held FCC’s ability to punish or fine Pacifica for indecent speech. 

iv. So does this overturn Cohen or consistent?

1. Does NOT overturn Cohen. This is consistent with Cohen. 

v. Pacifica is an example of a specific medium (broadcast medium) that can regulate indecency. 

vi. How is Cohen distinguishable?
1. Court set out 5 reasons

a. (1) Captive audience here (warnings don’t work; pervades home)

i. The radio and tv pervades the home uniquely. They discussed how radio is in all of the homes, and is a huge source of information (at that time).
ii. Why can’t they just turn away? “To say that one may avoid further offense by turning of the radio when he hears indecent language is like saying that the remedy for an assault is to run away after the first blow.”

iii. What about the warning that Gorman gave? Especially on radios, they don’t work. Because you could hear the end of it, or not hear it all. 

b. (2) Words accessible to children-harmful

i. This is a verbal message, and those are uniquely accessible to children. 

c. (3) there is not alternative ways to protect kids from accessing the message
i. Warnings don’t work. Even on tv with a running warning, kids still can’t read, so that won’t help. 
d. (4) Adults can access speech elsewhere
i. Alterative form for them to hear it, you are not cutting off the speech everywhere. 

ii. You can listen to speech at a later time (10pm -6am)

e. (5) Misc. other factors

i. Only civil fine-not criminal

ii. Long history of regulation by the FCC, so we will defer to them and their experiences.
vii. So is Pacifica unique? Are there other mediums?

1. Pacifica is fairly unique, and it’s been held to its facts. The court will reject anything that is not similar in facts.
a. Phone sex?

i. Law in 1988 prohibiting obscene or indecent telephone transmission. The court held that the indecency part is not constitutional. So how would you distinguish it from Pacifica?
1. Here, there is no unwilling audience, no captive audience. What about kids? Kids are not likely to access this, to make calls to phone sex lines. Parents can block callers, so no accident. The key is that there are alternative ways to protect children. 
2. Ways to distinguish Pacifica

a. No captive audience

b. Not accessible to kids and or alternative ways to protect them a

c. Miscellaneous factors. 

6. Problem: Can a state refuse to issue a personalized license plate that is offensive like “FMUSLIMS” what about “FUKTRUMP” 
a. You might say you can’t ban offensive speech, but on the other hand 

b. Walker v. Sons of Confederate Veterans (2015)

i. Texas DMV had a policy that they would issue specially plates upon request and approval by the TX Dept. Vehicle Bd. These are not personalized license plates-they are issued in numbers. Sons of confederate requested the confederate flag on theirs, and they refused. The Sons of confederate argued that this was VB. The Supreme Court rejected and said that VB doesn’t apply because this is government speech. 
ii. Government speech:

1. Government as speaker is not subject to the first amendment

a. This is a long-established principle. The government can choose among different messages and prefer one and reject others. Otherwise government can’t work.

i. Example:

1. Biden can advocate for his infrastructure plan, and can reject and to promote the alternative message

2. Was this government speech here?

a. Is issuing of licenses here government speech? Or is government creating a forum for private speech? 

i. The court said this was government speech. It was perceived by the public as coming from the government. License plate are closely identified in the public mind as coming from the state, and they serve as a form of government ID. license plates long been used to convey state message. License plates closely identified in the public mind with the state, since they are manufactured by the state. Texas maintained direct control over the messages conveyed on its specialty plates. 

ii. But this is just for specialized plates!!
c. What about personalized plates??

i. We don’t know! Are personalized plates viewed as government speech?
ii. But what about other arguments that could be made?

1. Some obscenity, captive audience, and fighting words??

Religion Clauses of the First Amendment

1. Two Clauses:
a. (1) Free Exercise Clause: Congress shall make no law prohibiting the free exercise (of religion)

b. (2) Establishment Clause: Congress shall make no law respecting an establishment of religion. 

2. Some ways work together, some conflict
a. Work Together:

i. Both represent colonist response to religious persecution

ii. Both embody absolute freedom to believe

iii. Both prevent establishing can official national religion and requiring people to adhere to that religion

b. Conflict:

i. Government action to ensure/promote free exercise may violate establishment clause. 

3. Free Exercise Clause

a. Law Before 1990 (pre-Smith)

i. Test before Smith -> Strict Scrutiny
ii. 2-Prong test:
1. Does government policy/rule/law SUBSTANTIALLZY burden religion?
a. Does law prohibit something religion requires?
i. Example:
1. Prohibits wearing a hijab
2. Prohibits wearing anything required (i.e. military apparel)
b. Law requires something religion prohibits 
i. Must work Saturday
ii. Obtain social security numbers
c. Catchall: Law burdens religious practice 
i. Bans indoor religious services
ii. Bans singing/chanting
d. No -> No violation, no free exercise problem. 
e. Yes -> Move on to second question
2. Does the law survive strict scrutiny?
a. State must have a COMPELLING purpose for burdening religion or refusing a religious exemption, and there must be no less restrictive alternatives to achieve that purpose. 
b. Current law-Smith and beyond

i. Employment Division v. Smith (1990)
1. State law prohibited use of a number of drugs, including peyote. Peyote is a small, spineless cactus which is a natural hallucinogen. Smith wasn’t prosecuted, he was fired from job for failing drug test after peyote ceremony and didn’t qualify for unemployment insurance. He said the Native American religion allowed the peyote use during a religious ceremony, so that is what he did. The challenge was to the employment insurance not the criminal law. Smith’s argument was that it violates the Free Exercise clause not to have an exemption in criminal law for drugs required in religious ceremony. This is typical Free Exercise violation claim which seeks an exemption for religious practice from a general law. 
2. Under the law at the time these would be the steps: (1) did law burden religion? YES! (2) Does government have compelling interest in the law? 4 of the Justices used this framework and split on the results. But the majority chucked this test and went for a totally different test!!
3. New Test -> Law of general applicability that only incidentally burdens religion does not violate Free Exercise clause. (if a law burdens religion, so long as it is generally applicable (doesn’t target religion, or have the purpose of burdening religion) the burden is incidental and won’t violate the FE. THIS IS THE CURRENT RULE!!
a. Exceptions:
i. Hybrid claims (free exercise and rights of parents get SS)
ii. Unemployment claims (already individualized not general applicability)
ii. Example:
1. If you have a law that says everyone in the military must wear a set uniform, then that would bad people wearing a hijab or a yarmulke. The fact that it impacts or effects a religious practice is NOT enough.
iii. So what violates?
1. Law targets religion on its face (isn’t neutral)
a. Law prohibiting wearing a burka v. a law requiring wearing military uniform. 
2. Law’s purpose is to discriminate against religion 
a. Pass law against genital mutilation
b. Prohibit all non-medically necessary circumcision. 
3. Example of case that violates:

a. Church of Lukumi Babalue Aye v. Hialeah
i. Florida city where a lot of members of Sanitaria religion. They wanted to build a house of worship in the area. The city was not happy. The city passed a law against animal sacrifice. The court found that although appeared on face a general law against animal sacrifice, it wasn’t. 
b. South Bay United Pentacostal Church v. Newsom
i. California had a tier system, designated what areas could be open depending on the virus. They shut down religious worship areas as well. How would you analyze this type of law (the tier system)? (1) is it a general law of neutral applicability (2) if no, does it target religion or treat religion worse, does it satisfy SS, compelling government interest to do that? 
ii. The Supreme Court addressed it w/o oral argument. They enjoined the Ban (struck ban, have to allow indoor worship). Allowed ban on singing and chanting but said church could present new evidence to district court if state is not applying this in a generally applicable manner (like how Hollywood allows singing and chanting). They allowed the 25% capacity to stand.
iii. “When a a state so obviously targets religion for differential treatment, our job becomes that much clearer...regulations like these violate the First Amendment unless the state can show they are the least restrictive means of achieving a compelling government interest.”  
c. Future?

i. We don’t know for sure if they will overturn Smith. 
ii. Fulton v. Philadelphia (S.C. granted certiarie-pending)
1. Catholic social services a catholic foster care agency objected to complying with Philadelphia’s policies prohibiting contractors from discriminating on the basis of sexual orientation. The city stopped referring foster children to the agency after it discovered that CSS would not work with same sex couples as foster parents. Question raised: neutral law. Should Free Exercise of the Constitution make it easier for the religious organizations to seek exemptions from generally applicable law (i.e., here, law prohibiting discrimination)? 
2. Third circuit held that this case is government by Smith. And the CSS religiously motivated 
3. So should Smith be changed, or abandoned? (This is the question directly asked to the court)
4. Argument that there is no compelling interest for the state.
5. Professor says there could be enough votes to overturn Smith and we could return to before smith. 
4. Establishment Clause

a. Very controversial b/c there is no agreement as to what is the purpose or the meaning of the establishment clause.
b. Establishment clause has been referred to as (by the Supreme Court):
i. Unprincipled
ii. Unworkable
iii. Incoherent
iv. A disaster
v. Chaotic
vi. Schizoid 
c. Justice O’Connor
i. At a time when we see around the world the violent consequences of the assumption of religious authority by government. Americans may count themselves fortunate. Our regard for constitutional boundaries has protected us from similar travails, while allowing private religious exercise to flourish...those who would renegotiate the boundaries between church and state must therefore answer a difficult question: why would we trade a system that has served us so well for one that has served others so poorly?
d. Official Test:
i. Lemon Test (1971)
1. The Supreme Court has said this was a dog’s breakfast, or no more helpful than a signpost, or a ghoul in a late-night horror movie. It is there to scare us when we wish it to do so, but we command it to return to the tomb at will. 
2. It is still alive (though professor says it is on life support)
3. In order for a law to be constitution, there must be a:
a. (1) Secular (non-religious) purpose: cannot be purpose of advancing/promoting religion; and
i. Ensures neutrality. More important than effect: If government justifies its action on basis of religion, even if no religious effect, it still sends clear message of religious favoritism to some and outside status to others. 
ii. McCreary (pg. 193) “when the government acts with the ostensible and predominant purpose of advancing religion it violates the central Establishment Clause value of official religious neutrality, there being no neutrality when the government’s ostensible object is to take sides. 
iii. Example:
1. Mayor of town says every store must close on Sunday so we can honor Jesus. The divisiveness and pain is inescapable to those who don’t believe in Jesus, or don’t see him that way. 
iv. Key -> By showing a purpose to favor religion, the government sends the message to nonadherent
v. Criticism of this prong: 
1. Hard to determine purpose:
a. We do it all the time in con law even if it hard. But the purpose here is different. The question is does the law advance discrimination of religion? If it is hard to determine, that is okay! You only need to act when it is obvious! Because a hidden, subtle purpose doesn’t cause the insider/outsider status. There is no message of insider/outsider status. Remember: “Secret motive stirs up no strife.”
b. The court has developed tests to determine what “purpose” is under EC:
i. Defer to stated legislative reason unless sham.
ii. Ask: What would a reasonable observer perceive to be the purpose. Would reasonable person perceive the purpose to be advancing/promoting religion?
iii. But who is the reasonable person? Is it the average person or person with knowledge and background?
2. Premise is wrong-having religious purpose-advancing religion should NOT violate the constitution. 
a. We should allow a law to have a religious purpose. Laws should promote religion. We are religious people ... and that is okay. (Scalia)
vi. 10 Commandment Cases, re: purpose:

1. Stone v. Graham -> Violates EC

a. State law required 10 commandments be posted on classroom walls. Not part of larger exhibit. Court held this violates EC; there was no room for argument that it is part of secular education. 
2. McCreary-> violates EC
a. Two Kentucky counties put up one large gold framed copies of King James version of 10 commandment. ACLU sued. What did county do? They doubled down. They authorized second, expanded display with even greater emphasis on religious emphasis. The District Court held that it likely violated EC and issued a TRO. The county hired new lawyers and they set up a third display. With foundation of American law, still 10 commandments but labeled it something else. And included some other things. The SCt. held that this still violated EC. Reasonable observed familiar with the history, included stated reasons, background would see it had primary purpose of advancing religion. 
3. Van Orden -> doesn’t violate EC
a. 10 commandment monuments on Texas State Capital grounds. 22 Acres, 17 monuments. The court held NO violation of EC. Different than McCreary? Well it had different history, was given by fraternal order of eagles and part of greater exhibit. So reasonable observer would find no religious purpose. 
vii. School prayer cases
1. Engle v. Vitale

a. State required schools start each day with prayer. No secular purpose for daily school prayer. The primary purpose is to advance religion, so they struck it down. 

2. Wallace v. Jaffe

a. Moment of silence and meditation. Given background, clearly trying to reinstate prayer through back door. 
viii. Blue laws (Sunday off to go to church)

1. Didn’t violate EC. Because overtime these laws have evolved from a religious purpose to having a uniform day of rest, and they don’t require you to go to church. So no purpose of promoting religion. 
ix. Executive Order excluding people from predominantly Muslim countries

1. Lower court -> Any reasonable observer would conclude (as Court does for purpose of motion to dismiss) that secular purpose of EO is at least secondary to religious objective of temporarily suspending entry of Muslims. 
2. SCt. -> No EC violation. Added non-Muslim countries. 
b. (2) Secular effect: the principle or primary effect must be on the ...... and
i. Government action must have effect of neither advancing nor inhibiting religion. Must DIRECTLY advance/inhibit religion to be a violation. 
c. (3) No Excessive Entanglement
i. Don’t want government intertwined with religion; don’t want religion intertwined with Government.
ii. No clear test -> mainly arises when there is continuing monitoring and oversight. 
4. To put differently: law or practice violates establishment clause if it has religious 
e. Theories of Establishment Clause:
i. (1) Strict Separation
1. Original theory, they like Lemon Test.
2. A wall between church and state. 
a. “Establishment Clause erects an impenetrable wall between church and state.”
3. Idea: 
a. Even if government is acting in a neutral, even handed manner, government doesn’t belong in religion and religion doesn’t belong in government. 
4. Criticism:
a. Unworkable. How do we interpret and enforce this? (i.e. church uses state police)
b. Incorrect reading of EC-EC doesn’t require wall; it requires neutrality (symbolic endorsers) or accommodation.
c. Shouldn’t be wall! Government should promote religion, not be hostile to it. 
ii. (2) Neutrality/Endorsement
1. Idea:
a. Not necessary that there be a wall—what is needed is neutrality. Treat everything equally. Government cannot endorse religion over non-religion. Or one over the other. Or give money to church but not mosque.
2. Test:
a. You ask: whether government is conveying message to some that they are outsiders or message to some that they are favored. 
3. Case:
a. Pinette
i. Park allowed people to put up temporary monuments, with sign, no government sponsorship or endorsement of message. KKK put up a cross. EC violation? No-although split on why. (also held prohibiting Klan would violate Free Speech). Some justices said there was no symbolic endorsement, so no EC violation. And they used an educated reasonable observer. And 2 justices said that a reasonable person passing by would view it as government support of religion. 
4. Criticism:
a. Central tenet is wrong. Argument made from all sides! Potential to allow religion so long as neutral, so breaches wall. 
b. Too amorphous test: how do you determine the message? Judges will just impose own views (i.e. about meaning of cross)
c. Suggested alternative?
i. How would reasonable person who is a non-adhered feel?
iii. (3) Coercion/Accommodation
1. Prominent today
2. Government should accommodate religion. Should welcome, encourage, support, promote religion. We are a religious nation and that is good. 
3. What violates EC under this theory?
a. Not much!! Only two things:
i. Government can’t establish a national religion
ii. Government can’t coerce someone to engage in a religious practice (or belief). 
4. Criticisms?
a. Allows too much government involvement in religion, and religion involvement in government
b. Meaning of coercion is unclear
c. Contrary to good practice
5. What does coercion mean?
f. Cases

i. Lee v. Weisman
1. Prayer at graduation. Different than daily school prayer? Possibly. It was done to solemnize a ceremonial event. The court said it is still violates EC. 
ii. Santa Fe
1. Prior 1995, chaplain always delivered prayer over school PA system before football game. It was challenged in court-school voluntarily changed. Made it student initiated (could vote if they want a prayer and student delivered). SCt said that doesn’t make a difference, it still violates EC. For some students football is more important than graduation, lots of students do have to attend, the fact that it was student run doesn’t matter, it will still be attributed to school when set up the vote. 
iii. Town of Greece v. Galloway
1. Town voted for prayer to start monthly board meetings. Most prayers explicitly Christian. Court in a 5-4 upheld practice. No EC violation. They said the adults were free to get up and leave the room, there was no actual coercion. There is also a long history of government meeting starting with prayer. 
g. What about religious symbols?
i. Allegheny County v. ACLU (1989)
1. Two issues. (1) nativity scene, by itself in a courthouse (2) outside there was a Christmas tree, a menorah, and a sign that said, “salute liberty”. Let’s go through the theories:
a. Symbolic approaches:
b. Coercionist:
i. All of it would be okay. None of this would be a problem. Neither of the scenes. Because no one is being physically coerced to believe a certain way, it doesn’t adopt a church.  
h. Most recent case:
i. American Legion v. American Humanist
1. Large prominent cross erected on public land in Maryland. SCt said that didn’t violate establishment clause. Alito wrote for the court. Cross in essence has taken on secular meaning because of its age, continuity and historical context. 
2. But there was no mention of the Lemon Test by the majority! 
5. Bottom Line
a. How to approach the EC on exam?
i. Exam Tip: Do lemon test and theories to get max points! Start with theories. Strict separationists like lemon test. Then symbolic.
Exam Review

1. 1 long essay 80 points (8 subparts), 1 short 20 points
2. Can use case name, but always make sure you write out the rule.
3. No facial v. as applied
4. If time is crunched, outline answer
5. Refer to previous analysis if appropriate, like strict scrutiny (see above)
6. Policy question -> be specific, but think broad. Analyze quote “I hate first amendment, this is so stupid, I hate the rules” “I hate first amendment, rule is inconsistent and unclear, rule doesn’t make sense” address each of the questions and may say if you agree or disagree. 
7. Doesn’t care about order of analysis (whether you mention vagueness first or last)
8. Answer the call of the question:
a. Advise on whether it is constitutional to punish this speech: (unprotected/less protected class? If protected speech, strict scrutiny? If Cn regulation-IS?
b. Should this be the rule: Think about the values of free speech, policy problems. This is a policy question. 
9. profmarcy@gmail.com
a. Number the questions

Protected speech





unprotected speech





Big Q need to analyze: How are these all defined?





Follow unique rules for these particular categories





If you’re on the student side, you would say that this is presumptively protected speech.





Why is elementary and secondary school different than university and government regulated speech because .... (use this quote) ********





Or to put differently:


A govnt. ER cannot fire EE for their speech (or firing would violate first amendment) if: (1) the speech is said as a civilian and NOT within the scope of employment AND (2) the speech is a matter of public concern AND (3) the value of the speech to the public outweighs the government’s interest in the workplace. 





Exam Tip: You want to analyze both sides. Recognize what you know and don’t know. This could be within scope of employment and if that is the case then X. Also, this could NOT be within the scope of employment and if that is the case, then X. 





If on government side you want to argue the harm is as big as possible. Because since it is public speech the value is the value of the first amendment.





Courts are not as ridged; they are allowing firing if they can demonstrate some quantifiable harm. 





When you’re the employee you have to work up the value of the speech to outweigh the harm. The more you build up the value, the more harm there has to be. 





Exam Tip: Use both cases. Compare them to the hypo in the exam. 





Can use this case for all categories of unprotected speech





USE THIS RULE FOR ALL CATEGORIES OF UNPROTECTED SPEECH ->





Bottom Line from this case ->





Most 1st amend. concern





Least 1st amend. concern





Exam Tip: Just need to include all of the things that we know and don’t know about private person, matter of private concern. 
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