Chapter 1

Evidence Definition
1. Controls what can be presented at a trial and at other judicial proceedings to prove facts. 

2. Evidence rules are directed only to the words spoken by the witnesses in an out of court and to objects offered to prove facts like writings and guns. 
3. Combo of: (although this book focuses on federal rules)
a. Common law

b. Rules or statutes adopted by the jurisdiction where the proceeding is
4. It focuses on the following questions:

a. Can this material be heard by or shown to the trier of fact?

b. Is the evidence admissible?
Pretrial Motions and Key Terms (words in italics are key terms)

1. Before the jury is sworn in and any testimony is heard, the attorneys are likely to meet with the judge at a pretrial hearing/conference. 

2. Motion in Limine

a. Judge decides on the outstanding evidence issues

3. Case-in-chief
a. Plaintiff or prosecution side presents their evidence 

b. Defendant presents evidence

4. Affirmative defense
a. Defendants assertion of facts and arguments that if true will defeat the plaintiff’s claim even if all the allegations in plaintiff’s complaint or indictment are true.

5. Stipulation
a. An agreement between the parties usually as to facts that are material to the case but which there is no dispute. Example: In a murder prosecution where defendant claims he acted in self-defense; the parties can stipulate that the defendant shot the victim. Now they can focus on the real question of whether this was self-defense. 

6. Demonstrative evidence
a. Chart, diagram, or a courtroom reenactment of an event that illustrates the testimony of a witness. The value is that it helps the trier of fact understand the testimony.

7. Real evidence
a. Tangible item, such as the murder weapon or a bag of drugs, which is relevant in its own right.

8. Leading question
a. Permitted during cross-examination

b. Questions that suggest the answer, like: isn’t it true that you ran the red light?

9. Burden of persuasion a.k.a. preponderance of the evidence
a. Civil cases

10.  Beyond a reasonable doubt
a. Criminal cases

11.  Rebuttal 
a. After defense has presented its case-in-chief the plaintiff or prosecution has opportunity to respond by presenting evidence rebutting the defense. 

b. The rebuttal case is limited to the issues raised by the defendant’s case-in-chief. 

c. Sometimes court will waive the above rule in the interest of justice and allow them to extend to other issues.

12.  Surrebuttal
a. Court may grant defendant an opportunity for surrebuttal. 
13.  General verdict
a. Declares who wins and where applicable, the remedy

14.  Special verdict
a. Answers a series of specific questions posed by the court on a special form. 

b. Court then uses the jury’s responses to determine the precise verdict. 

How to appeal a trial court’s error in applying evidence law: Rule 103
1. During the trial, the appealing party must have preserved the issue for appeal

a. Obtaining a clear ruling from the trial court and making certain that the record is sufficiently complete to allow for effective appellate review.

i. Exception to the requirement of making a record:

1. Plain Error

a. Rule 103(e) states that if the court committed plain error, an appellate court will review the issue even if the party didn’t make a record for appeal. Must be so obvious. Must affect substantial right. Could have made a difference in the case. 
b. For example: if the party’s claim is that the court erroneously admitted evidence, then the party must have made a timely objection (after question, before answer) to the evidence on the record and stated the specific ground for objection (“Objection, hearsay”). UNLESS, it is clear from the context what that ground is. 

i. If it is not timely, the court may conclude that a motion to strike the answer is made timely if it is made after the answer is given.

1. Attorney: “Objection inadmissible hearsay, move to strike.” Must be specific. Can’t just say motion to strike. 

c. For example: if the party’s claim is that the court erroneously excluded evidence (the aggrieved party), then the party must have made an offer of proof. The goal is to make a record of what the substance of the jury, or otherwise out of the jury’s hearing, counsel might state: “if permitted to answer the question, the witness would have stated that the bystander told her the light for Main Street traffic turned red just before the collision.”  

i. In other words: the aggrieved party must make a record of the reasons why it was error to exclude the evidence as well as of what the evidence would have been if the court had allowed the proponent to present it. This allows the appellate court to review for error and to determine if substantial right would be affected.

ii. How to make offer of proof:

1. They can make it in a question and answer form. Turn to the witness and ask the questions. If there is a jury, you have to ask that the jury be excluded from the courtroom. 

2. Another way it can be made is by bringing the witness and the attorneys and the court reporter to the side bar (side of the judge), where the questions and answers would be whispered so jury can’t hear. 

2. The party must persuade the appellate court that the trial court committed an error in admitting or excluding evidence. 

3. The appealing party must also convince the appellate court that the error affected a substantial right of that party. 

a. Courts don’t give a clear answer on what a substantial right is. Could have made a difference in the case. 
Appellate Court Review
1. De Novo

a. Review for error of law

b. Appeal is based on a question about how the trial court interpreted or applied the law
c. There is no discretion here. The law is what it is, the appellate court takes a new look (de novo) at the issue and decides if the trial judge made an error or not. 

2. Abuse of discretion

a. Appellate court reverses trial judge decision only if it decides it wasn’t close, it was an abuse of discretion, trial judge totally blew it. 

Main sources of evidence

1. Witness

a. Person who provides evidence in the form of in court testimony or out of court statement

b. Mouth of a witness

2. Writing or other tangible item

a. Sometimes called real evidence

b. Example: Gun, document, blood sample

3. Sometimes (rare) facts can be proved w/o evidence

a. Example: The law sometimes permits courts to assume the existence of facts when those facts are well known and indisputable. The process of recognizing these facts is called judicial notice. 

4. Sometimes the law permits or even compels the trier of fact to assume the existence of one fact based on proof of a different fact or set of facts. This concerns the law of presumptions. 

Witnesses: The requirements of competency Rule 601
1. Except as provided in other rules, “every person is competent to be a witness.”
2. Competency ≠ Credibility

3. Two categories of people incompetent to testify:
a. Trial judge

b. Members of the jury

4. State law can also control the competency of a witness (in a civil case). 

a. Example: Dead Man’s Act

i. Make incompetent a party proposing to testify about a conversation or other transaction with a person now deceased when that testimony is offered against the estate of the deceased. 

b. Rule 601 requires the application of state competency when three conditions are satisfied:
i. The issue arises in a civil action or proceeding;
ii. It concerns an element of a claim or defense; and 

iii. The claim or defense is one as to which state law supplies the applicable substantive rule.

c. Erie doctrine

i. In a civil action brought in federal court under diversity jurisdiction, the competency law of the state in which that federal court sits is applicable. 

ii. EXAM TIP: If we are told that case is in federal court, civil case arising under diversity jurisdiction, in that case you will apply the law of the STATE in which the federal court is sitting, as far as witness competency goes. 

5. California evidence rule might differ: 

a. When it comes to witness competency:

i. California law explicitly limits competency of witnesses under rule 701

Competency of Judge (rule 605), jury (rule 606), and attorneys + Exception
1. Rule 605
a. Disqualifies judge from testifying in a trial over which she presides. Why? Because completely inconsistent with her role. Judge should be a neutral decider what evidence should and should not be heard. 
2. Rule 606(a)

a. Disqualifies a member of the jury from testifying as a witness in the trial of the case in which the juror is sitting. 

b. There are exceptions look at 606(b)

i. “An inquiry into the validity of a verdict or indictment.”

1. It applies in a hearing on a motion for a new trial based on a claim that a jury’s verdict is invalid because of jury misconduct. It states that jurors are incompetent to testify in that hearing as to what happened during deliberations or what mental processes and emotions played a role in their decision. 
2. Basically: We are at trial, evidence presented, case given to jury, jury deliberates, come back and deliver a verdict “Guilty” now the defendant typically makes a motion for a new trial. It attacks the validity of the verdict. On what grounds? Some sort of jury misconduct.
3. The rule says: A juror may not testify about any statement made or incident that occurred during the jury’s deliberations. 
ii. Exceptions to Rule:

1. “Extraneous prejudicial information”

a. The jury learns about the facts of the case from some source other than admitted evidence, such as newspaper, TV, or the internet. 

b. Must be external to the jury. Warger v. Shauers.
2. “Outside influence”

a. External pressures on the jury such as bribes or threats.

b. Tanner v. US.

i. Nothing of what happened was good (they were all on drugs), but it was all internal to the jury. It is not what we can call an outside influence. 

3. “Mistake was made entering the verdict onto the verdict form”

a. Only a recording error. It refers to typos.
i. Example:
1. We meant to write $2,000,000 not $1,000,000. 

2. NOT we misunderstood instructions, or in calculating the amount. 

c. Rule 606(b): Constitutional exception
i. An inquiry into the validity of the verdict. The losing party makes a motion that the verdict is invalid on the ground of jury misconduct. If there is evidence that is internal to the jury the jurors were saying racist things, things to suggest that the verdict was not a product of the evidence but of the racial biases. 
ii. Pena-Rodriguez v. Colorado
1. Defendant is Hispanic male. Jurors during deliberations are talking about racial biases. The SC decides that race is different. Race involves a fundamental constitutional line that is established by the equal protection clause in the 14th amendment. Racial bias is not an outside influence, but because constitution is superior to rules or statutes, we will recognize the right of the defendant to call witnesses to testify that there was racial bias internal to the jury that came out during deliberations. 
iii. Kennedy wrote: “where a juror makes a clear statement that indicates he or she relied on racial stereotypes or animus to convict a criminal defendant, the Sixth Amendment requires that the no-impeachment rule give way in order to permit the trial court to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee.”
3. Attorneys

a. No evidence rule makes attorneys incompetent to testify in proceedings in which they also occupy the role of advocate. However, the rules of professional ethics prohibit an attorney from accepting employment in most cases in which it is obvious at the outset that the attorney will be called as a witness. Where it is not obvious at the outset, related ethics rules require that the attorney withdraw if it later becomes clear she will be called to testify. 

i. What this means: If an attorney is trying a case and all of a sudden, the attorney has to be called as a witness, then a new attorney should be brought in and that old attorney is no longer involved in the case. Rule of professional ethics not evidence. 

Hypnosis Rule 795
1. Makes testimony of a witness who was hypnotized before the trial admissible before the trial as long as certain safeguards during the hypnosis are followed, only in criminal case. 
2. People v. Shirley
a. Trial court allowed her to testify after her memories were refreshed from hypnosis. Before that she couldn’t remember critical facts. Cal. SC reverses the conviction, concluding that the witness was not competent to testify, based on the scientific literature. 

b. If a witness has been hypnotized about the events of the case before the trial, the Cal. SC says that witness is not competent to testify at the trial. The testimony of a witness who has undergone hypnosis for the purpose of restoring his memory of the events in issue is inadmissible as to all matters relating to those events, from the time of the hypnotic session forward. 

3. Rock v. Arkansas
a. Defendant accused shooting husband. Gives sketchy account of incident. She doesn’t remember everything. Her attorney arranged to have her hypnotized, while hypnotized she claims to remember holding the gun but the gun discharging even though her finger wasn’t on the trigger. 
b. States & congress can develop evidence rules that are constitutional that can exclude unreliable evidence. The problem is where the evidence rule cuts too broadly and what is getting excluded is the testimony of the defendant herself. SC says Arkansas law violated defendant constitutional right to testify. 
Personal Knowledge Requirement Rule 602
1. Witness may testify to a fact only if she has personal knowledge of it. 

2. They have personal knowledge:

a. If she perceived those facts with one or more of her senses (sensory perception)

i. Saw, heard, smelled, touched
b. FP (facts perceived) = FT (facts to which the witness will be permitted to testify) = PK (personal knowledge)

i. The facts that she perceived are the facts that she will testify to then she has PK.

c. A witness must also be able to comprehend, remember, and communicate what she perceived. 

d. Witness knowledge doesn’t have to be perfect, only requires that evidence be “sufficient to support a finding” of personal knowledge. 

e. The standard is satisfied when a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts. 

f. Many ways to prove witness has personal knowledge. Most common:

i. Show that the witness was at the scene of an event, establish that the witness was in a position to perceive the event with one or more of her senses, and then ask the witness to testify as to what she perceived. 

The Oath or Affirmation Requirement Rule 603
1. Before testifying a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience. 
2. Competent witness -> oath or affirmation to tell truth -> witness is good

3. Why oath?

a. To impress that duty on the witness’s conscience. 

b. A witness commits perjury only if she lies while testifying after an oath or affirmation to tell the truth.

4. Differences between Oath and Affirmation:

a. Oath:

i. The witness invokes God in connection with her promise. 

b. Affirmation:

i. The witness affirming to tell the truth makes a promise to do so but without invoking God. 

Real Evidence: Authentication and the Best Evidence Rule

1. Tangible Evidence

a. Real evidence
i. Refers to an item that was directly involved in the very events that are at issue in the case.

ii. Must satisfy authentication requirement.
b. Demonstrative evidence
i. Refers to an item that merely illustrates testimony, such as a diagram of the details of the murder scene.

ii. Not in existence at the time the crime was committed. 

iii. Can only be used if the testimony it illustrates is admissible and the demonstrative evidence accurately reflects that testimony. 

iv. Must satisfy authentication requirement.

2. Authentication Rule 901

a. A process of proving that an item of evidence is what its proponent claims it to be. 

b. Similar to PK requirement, both are foundational requirements that must be met

c. 901(a) recognizes three general principles:

i. Evidence must be authenticated “in order to have it admitted.”

ii. Evidence is authenticated by showing that the “item is what the proponent claims it is.”

1. Evidence must be relevant. 

2. The party offering the evidence, by deciding what she offers it to prove, can control what will be required to authenticate it. 

a. Example: 

i. The prosecution in a murder case might offer a gun owned by the defendant into evidence under one of two theories: it is the gun actually used in the homicide or it is the gun that looks like the weapon. The prosecution might offer the gun if the only authentication evidence available is the testimony of a witness who saw the gun used in the homicide but can only testify that it “looked like” the gun she saw at the crime scene. 

iii. The showing must be “sufficient to support a finding.”
1. Same standard as the PK requirement. 
2. The judge should admit the evidence unless the proof on authenticity is so weak that no reasonable juror could consider the evidence to be what its proponent claims it to be. 
3. Could a reasonable person believe? This is below the “preponderance” standard in a criminal case. This is just a reasonable person standard. 
3. Authenticating Photograph

a. Personal knowledge required
i. This depends on what the party offering the photograph claims it to be 
ii. “fair and accurate depiction”
1. Example:
a. Does the photograph fairly and accurately depict the location of furniture and other items in the Old Masters gallery as you saw it at 2:00 in the afternoon on September 1 of last year?
4. Authentication by Chain of Custody

a. When the relevance of an exhibit depends on showing that it is a specific item rather than a generic example, we use chain of custody. 
b. Chain of custody might also be required when the item is unique but is still susceptible to alteration in ways that might be difficult to detect.
i. Example: 
1. Vial of blood. 
c. How to prove chain of custody?
i. Proponent of the item of evidence shows that it was continuously in safekeeping of one or more specific persons beginning with the event that connects that evidence to the case and continuing until the moment the evidence was brought to court and marked for identification. 
d. Exception to chain of custody:
i. If the item is one of a kind. Unique. Gold encrusted dagger. 
Evidence that is Self-Authenticating Rule 902
1. There are 12 categories if items that do not require extrinsic evidence of authenticity in order to be admitted. Its appearance is enough to establish what it appears to be. 
2. Extrinsic evidence

a. Any evidence other than the item of evidence in question.

3. Even if the authentication requirement is satisfied, the item is not necessarily admissible. It can be inadmissible hearsay or excludable under the “best evidence rule.”

a. This is similar to running a race. You have to jump over every hurdle to win the race. 

The Best Evidence Rule 

1. Rule 1001 Definitions – When we apply the Best Evidence Rule: it applies only where to prove the content of a writing, recording or photograph. Typically where this comes up: (1) A lawsuit concerns contents of a legal document (contract, deed, will) and witness is testifying about content of that writing. (2) Witness testify about some facts that they didn’t directly perceive, the only source of info about those facts is what they saw in a writing, or photo, or heard in recording. 

2. Question to ask yourself: Is the evidence being offered to prove a writing, recording or photograph? If Yes -> Best Evidence Rule applies. 

3. Definitions:
a. Writing
i. Consists of letters, words, numbers, or their equivalent set down in any form

b. Recording
i. Consists of letters, words, numbers, or their equivalent recorded in any manner

c. Photograph
i. Photogenic image or its equivalent stored in any form. X-ray is included. 
d. Original
i. Of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. 

ii. For electronically stored information, “original” means any printout or other output readable by sight if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it. 

iii. What is printed out of your computer is considered an original. 

e. Duplicate
i. A counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original. Like a photocopy machine.
4. Requirement of Original Rule 1002 
a. An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise. 

b. This provides a safeguard against unreliable evidence concerning the contents of a writing, recording, or photograph. So they require the best evidence of those contents...their original. 

c. It is limited in two ways:

i. (1) The doctrine doesn’t apply to evidence about tangible items other than writing, recordings, and photographs. 

1. Example:
a. Like evidence of an automobile

ii. (2) The doctrine doesn’t apply to all evidence concerning writings, recordings, and photographs. It establishes that the doctrine applies only to evidence offered to prove the contents of such items. 

5. Exceptions to the Best Evidence Rule
a. Rule 1003 – Admissibility of Duplicates

i. A duplicate is admissible to the same extent as the original UNLESS a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate. 

ii. The term “duplicate” is broadly defined in 1001(4).

b. Rule 1004 – Admissibility of Other Evidence of Content

i. Permits the admission of other secondary evidence, such as witness testimony. 

ii. The first exception permits secondary evidence if all of the originals have been lost or destroyed, as long as the proponent did not act in bad faith. The second exception permits secondary evidence if the original cannot be obtained from a third person by any available judicial process. The third exception permits secondary evidence if the opposing party has control of the original, was put on notice that the original would be the subject of proof, and fails to produce the original at the trial or hearing. Finally, the fourth exception permits secondary evidence if the writing, recording, or photograph is not closely related to a controlling issue.
c. Rule 1006 – Summaries
i. Where there are tons and tons of documents. Allows us to prove the content of voluminous writings, recordings, or photos with a summary. We don’t need to offer every single one of them. We can allow a witness who has gone through every single one of them to summarize. 
Judicial Notice

1. Rule 201 – Judicial Notice of Adjudicative Facts

a. A way to establish facts w/o offering any evidence. The judge will simply decide if the facts are true, and then instruct the jury to the same.
b. Rule 201(c) A court may take judicial notice whether requested to do so or not. If the party wishing the court to take judicial notice supplies the court with the information necessary to do so, the court must take judicial notice.  

c. Adjudicative facts definition:

i. Facts about the particular event which gave rise to the lawsuit and that help explain who did what, when, where, how and with what motive and intent.

1. Example: 

a. Had the sun set during the time of the automobile accident. 
ii. Must be the subject of formal proof, whether by witness testimony, real evidence, documentary evidence, or some combination. 

1. UNLESS the requirements of rule 201 are satisfied, then no need for these formal methods of proof. 

d. Legislative Facts

i. Not governed by Rule 201. They are broader policy questions. Judges decide all the time. They have much broader implications. 

1. Example: Judge deciding that there is a law for privilege. 
e. Judicial notice is appropriate under the following circumstances:

i. (1) The fact at issue is one that is a matter of general knowledge or can be established conclusively by consulting reliable sources; and

ii. (2) The party seeking to establish the fact presents those sources to the court; and

iii. (3) The opponent is given an opportunity to contest the propriety of the court’s taking notice of the fact. 

2. Rule 201(b)

a. To be subject to judicial notice, a fact must “not be subject to reasonable dispute” in that it is either:

i. (1) Generally known in the court’s jurisdiction or

1. Example:
a. The Court taking judicial notice that all aircraft were grounded for several days after 9/11 attacks. It was “generally known.” 
b. The sun rises in the east and sets in the west. 

ii. (2) Capable of being determined by consulting authoritative sources. 

1. Example:
a. Whether Ford manufactured a 2000 model Thunderbird is subject to accurate determination by consulting an authoritative source. 

b. Phases of the moon. Consulting almanac. 

3. Rule 201(d)
a. Judicial notice may be taken at any time in a proceeding. 

i. During trial, after trial, even on appeal. 

4. Rule 201(f)

a. When the court in a civil action takes judicial notice of a fact, it must inform that jury that the fact is established conclusively. 

b. In a criminal case, “the court must instruct the jury that it may or may not accept the notices fact as conclusive.”

c. Rae v. State

i. Defendant charged with various traffic offenses, including driving with revoked license. Relying on the DMV records, the judge took judicial notice of the fact the defendant’s license had been revoked. The court instructed the jury that this was conclusive proof. Jury had to follow it. A problem arose under 201(f). In a criminal case, the jury may or may not take it as conclusive. So Judge can instruct the jury she is taking judicial notice, but it is up to the jury. Denies that defendant right to be convicted only upon a jury’s finding of proof beyond a reasonable doubt of every element of the offense. 

Chapter 2
Relevance
1. Definition:
a. Might prove a clue as to what happened. If you think you know more about a pertinent fact after you hear the evidence than you knew before you heard it, the evidence is relevant. 
2. Rule 401 – Test for Relevant Evidence
a. Evidence is relevant if:
i. (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and
1. A question of effecting the probability.
2. Example: 
a. Prosecution calls witness, they say that I had a dream that defendant would murder the victim. Would that effect the probability that defendant murdered the victim? No! It doesn’t affect reality. 
ii. (b) the fact is of consequence in determining the action.
1. The applicable substance of law says it is important. 
2. Example: 
a. If it is a contract case, could we offer evidence to show that when offeree said: “I accept”, could he testify that secretly he didn’t mean it. No, b/c substantive law in the case is what counts is what was said out in the open not what was secret in the head. 
3. Example: 
a. Tort action based on theory of strict liability. Evidence is offered to show that defendant acted negligently. This is not relevant because it is not of consequence. Whether acted negligently or reasonably doesn’t matter here. 
3. Rule 402 – General Admissibility of Relevant Evidence
a. Relevant evidence is admissible UNLESS any of the following provides otherwise:
i. The US Constitution
ii. A federal statute
iii. These rules; or
iv. Other rules prescribed by the S.C.
b. Irrelevant evidence is NOT admissible. 
Relevance v. Probable Value

1. Relevance:

a. No standard to prove

b. It is either relevant or irrelevant

c. It is relevant even if the effect it has is minimal
2. Probative Value:

a. Matter of degree – the degree of which an item of evidence affects the likelihood that a fact of consequence in the case is or is not true. (the logical force of the evidence and the context in which it is offered). 
b. Relevant evidence has a high probative value if it has a significant effect on the existence of a fact

c. Low probative value if its effect is small

d. The need for the evidence goes into the probative value, how to measure need:

i. (1) how much other evidence do we have to prove the same thing

ii. (2) how important is the evidence, does it go for something crucial in the case or is it secondary

e. Most rules of evidence are not concerned with probative value, but

f. There are certain times where the court must consider the probative value to determine admissibility.

g. Probative value depends on the strength of each inference. 

h. An assessment of weight. 

When is a Fact “of Consequence”?
1. Need knowledge about specific substantive law governing the case.
2. Question of materiality

3. The facts are either necessary elements under the applicable substantive law or other acts from which a necessary element may be inferred. 

When does evidence make a fact more or less probable?

1. You apply a generalization to the fact and use logic to infer from that generalization.

2. Generalization:

a. Unstated assumption about reality that we believe to be true more often than not, and that is applicable to the fact in question. 

b. Example: 
i. Parrot is missing. Backyard gate is open. We can generalize that gates don’t open themselves. We might logically infer that it was an intruder. 

c. Example: 
i. You see a cat lying dead on your lawn. Next to the cat is a bag of rat poison with a small hole in the side. You probably would say that the cat died when he ate the poison. 
1. Evidence -> a cat was lying dead next to a bag of poison that had a small hole in its side. Inference -> the cat ate the poison, causing the death. Generalization supporting inference -> an animal found dead in the presence of a poison is more likely to have died from poisoning than from other causes. 
d. A brick is not a wall. 
e. State v. Jagger
i. Defendant accused of murder in the shooting death of his GF he denies committing the shooting, and is alleging she committed suicide. He claims that trial judge committed error in excluding evidence that GF might have attempted suicide years before her death. Appeals Ct. reverses. The fact that someone attempted suicide before is probative to the issue at hand which is whether it was a suicide or homicide. 
Balancing Probative Value Against Danger
1. Rule 403 – Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons.

a. The court may exclude (there is a lot of discretion/flexibility built in this rule) relevant evidence if its probative value is substantially outweighed by a danger of one of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

b. The judge has to balance probative value against competing dangers. 

2. Not all relevant evidence is admitted. 
3. Every jurisdiction maintains a rule either identical or similar to Rule 403. 

4. Important features of Rule 403:

a. The rule only applies if evidence is relevant. 

b. When an attorney fs to the evidence under Rule 403, the court’s responsibility is to weigh the probative value of the evidence and to compare it to a number of problems or “dangers” that might be created if the evidence is admitted.

c. The court may exclude the evidence only if it finds that the danger “substantially outweigh” probative value. No even balance. The rule strongly favors admissibility. The greater the probative value, the greater the dangers must be to justify exclusion. 

d. The court “may” exclude evidence in appropriate circumstance. This means the court has discretion in striking the balance and deciding whether to admit or exclude the evidence. 

5. What kind of “Dangers” are there?
a. A court applying Rule 403 must assess the dangers of the evidence and compare them to its probative value. 

i. Example: Some evidence would take a great deal of time to present but carries little probative value. The court may exclude the evidence, b/c presentation might consume more resources than it is worth. Time consuming. 

ii. Example: Might exclude evidence that is cumulative. It merely repeats other evidence that adequately established the fact. 

iii. Example: Unfair prejudice. Any item of evidence offered by a party will be prejudicial to the opponent b/c prejudice simply means it will influence the factfinder. No real definition of what this means, but the Advisory Committee Note simply states that unfair prejudice “means an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one.” Ways which evidence is unfair:
1. Emotional mistake: The evidence might induce the jury to commit an error of logic, it will move the jury to act emotionally rather than just using logic. 

2. Jury is simply moved to reach verdict based on improper bases. Hears defendant is child molester in a tax evasion case. So thinks he should go to jail b/c he is child molester. 
3. Jury could legitimately consider the evidence for one reason, but misuse the evidence for something else. Let’s say auto accident case, witness says I was there, I saw accident, defendant went through red light. Defense counsel has evidence that at the scene of the accident, when police interviewed same witness, witness told police defendant had the green light. Witness made a prior inconsistent statement. This is relevant to prove: (1) defendant had green light (2) impeach credibility of witness. 

b. Inferential Error Prejudice

i. Situations in which the jury misconceives the logical import of the evidence, either by deciding that the evidence is probative of a fact when it is not or deciding that it is more or less probative of a fact than it is. 

1. Example: Defense objects to plaintiff showing images of her face at the hospital after collision, because they are so graphic that it can lead the jury to overestimate the extent of her injuries and based on that misunderstanding, render a verdict for more than what plaintiff should receive. 

c. Nullification Prejudice
i. Occurs when the presentation of certain evidence invites the jury to lawlessness. The evidence is of such a nature as to make the jury want to punish or reward a party regardless of guilt or legal liability, and thus ignore the law set forth. 

1. Example: Defendant charged with bank robbery, but says it wasn’t him. Prosecution offers evidence that he is a heroin addict to prove that he did it. Even if the judge instructs the jury to find him guilty if the prosecution proves beyond a reasonable doubt that he committed the robbery, the jury might decide that because he is a heroin addict, he deserves to go to jail, regardless of what he has or has not done. 

6. Feaster v. US
a. Defendant was charged with sex offenses. He offered into evidence, a grand just testimony of witness who denied seeing misconduct by defendant to a child. Trial court excludes transcript of witness grand jury testimony b/c of hearsay and credibility of witness. Defendant appeals. Appellate court says, it was wrong for the trial court to exclude evidence on the ground of credibility. It is for the jury to decide weight and credibility. 
b. In a criminal case, there are different ways in which a person can be charged with a crime. One of the ways is a hearing before the grand jury. Group of citizens serve on jury (more than trial size) they decide whether to issue an indictment or charge someone with a crime. 

Undisputed Facts

1. Suppose the defendant admits negligence but claims plaintiff suffered considerably less damage than she asserts. Does defendant’s concession of negligence render irrelevant any evidence that would tend to establish negligence? 
a. Under Rule 401, NO. it only requires that the evidence tend to prove a fact of consequence, NOT a fact in controversy. 

b. Under California § 210, “evidence ... having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.” 

2. Old Chief v. US
a. Defendant prosecuted for assault and federal crime for possession of firearm. Prosecution has to prove that he was convicted already of a felony. Prosecution offers evidence that defendant had been convicted of assault (different assault) the defense offered to stipulate this. But sought to keep evidence of the nature of that felony from the jury. Trial judge ruled that we will not force prosecution to stipulate. Defendant convicted of the crimes in this case and appeals. S.C. reverses, holding the trial judge should have forced the prosecution to accept the stipulation. Under federal rules, evidence to prove a fact is still relevant even if the fact is not disputed. We will let a party present a case the way it wants. 
b. The objection Defendant had was Rule 401. So we have to look at probative value v. danger. Being prosecuted for another completely separate crime-assault. This is an example of one of the ways in which evidence can be unfairly prejudicial. The evidence can prove two facts of a case. This one bit of evidence (previously convicted of felony assault) (1) he is a felon and (2) it is relevant to show that he is a violent guy. 
 Probabilistic Evidence
1. Evidence is relevant if it makes a fact of consequence “more or less probable.” This is like DNA. 
2. Probabilistic evidence often is presented in the form of an expert’s opinion concerning the meaning of a large mass of data. 

3. Dangers in probabilistic evidence:

a. The accuracy of the underlying data might be dubious and the manner in which it is assembled might be statistically invalid. 

b. Even if statistically it was reliable, it can overwhelm other compelling evidence and can even obscure the meaning of the applicable burden of proof. 

c. Because the evidence is often expressed in numerical terms, it can be manipulated in ways that might be difficult for lay juries to understand and weigh against the more familiar defects of conventional evidence. 

4. Examples:

a. Product Rule: applies to any set of independent events. 
i. If you have a set of independent variables, the presence of one doesn’t affect probability of the presence of another variable, then the probability of finding all the characteristics is the product of multiplying all the variables together. 

1. If you flip a coin, there are two possible outcomes: heads or tails. 50/50. The outcome of one flip is independent of the outcome of another flip. The chance of flipping two heads in a row is 50% x 50%, or 25%. 
2. Now you have a coin and a six-sided die. You toss them both onto a table. The chance of getting heads and a six is the product of the probability of the separate outcomes. Probability of getting heads = ½ and the probability of rolling a six = 1/6. So ½ x 1/6 = 1/12. 
Preliminary Questions of Fact

1. Rule 104 – Preliminary Questions

a. Fact that must be proven to admit the evidence. 

i. Example:

1. Prosecution of defendant for the murder of Victim. Defendant says not involved. Prosecution offers evidence that Victim said (before dying) “defendant shot me.” They say exception to hearsay b/c it qualifies as a dying declaration (804(b)(2)). Defendant says no b/c Victim didn’t believe he was about to die when he made the statement (which is a requirement for the rule). This is a factual question that must be answered as a preliminary step in determining the admissibility of the evidence. Preliminary Question of Fact. 
ii. Only two possibilities:

1. Leave the question to the jury by admitting the statement and instructing the jury to ignore it unless it finds that the Victim believed he was about to die.

a. Advantage: Preserving the parties’ constitutional right to jury trial and the jury’s power to decide the facts. 

b. Disadvantage: Requires the jury to ignore relevant evidence if the jury doesn’t believe that the required preliminary fact is true. 

2. The court will decide the preliminary fact issue itself and only allow the jury to hear the evidence if the court finds that Victim made his statement while he believed his death was imminent.

a. Disadvantage: It involves the court in fact-finding, a function normally left to the jury. 

b. Advantage: It preserves the policies and rationales behind the rules of evidence. 
b. Rule 104(a) (preponderance of the evidence - 51%)
i. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege. 

1. This means the court can consider inadmissible evidence, like hearsay.

2. Under California Rule (CEC 405) is the same, but judges can only consider admissible evidence in determining if a preliminary fact is present.
2. Conditional Relevancy
a. Relevancy that depends on a fact, because the evidence is not relevant unless a particular fact is true. 

b. Example:

i. Defendant on trial for murder. Prosecution said Victim died of a stab wound made by a rare gold knife, defendant says Victim died of something else like a gunshot wound. Prosecution wants to introduce evidence that knife was found in defendant’s bedroom. Is the knife relevant/what does Judge do?

1. So long as the prosecution has made a threshold showing sufficient to allow (not require) a rational (reasonable jury) fact-finder to conclude that Victim died of a stab wound that could have been caused by this unusual knife, the court admits the evidence about the discovery of the knife and lets the jury decide the preliminary question concerning the type of weapon used in the murder. 
c. Rule 104(b) (sufficient to support a finding, reasonable person, below preponderance)
i. When the relevancy of evidence depends on fulfilling a factual condition, the court may admit it on, or subject to, the introduction of evidence sufficient to support a finding that the condition is fulfilled. 
1. The judge plays a screening role here. The court should only take into account evidence a juror could be permitted to hear, so only admissible evidence.
2. Applied to the above example:

a. (1) The court must consider whether the prosecution offered sufficient evidence to permit a rational juror to conclude that Victim had stab wounds that could have been caused by the blade in question and;

b. (2) If such evidence has been offered (or if the prosecutor promises that such evidence will be offered), the court must admit the evidence about the dagger and allow the jury to decide whether it is relevant. 

ii. CEC 403 has the same standard, sufficient to support a finding. Judge can’t look at inadmissible evidence. 
d. Example:

i. In a car accident, prosecution says defendant was involved and was speeding at the time of the accident. Defendant admits he was involved but denies he was speeding. Prosecution wants to introduce evidence from witness who will say she saw a car speeding past a minute before the accident occurred. The court will admit this evidence, as long as the prosecution can present evidence to support a finding that the car the witness saw was defendant’s car. 
3. How do you decide between Rule 104(a) and Rule 104(b)?

a. Use 2-step approach:

i. (1) Identify preliminary fact on which admissibility of the evidence depends. 

ii. (2) Ask yourself whether the evidence would still be relevant even if the preliminary fact was not established. 

1. If Yes -> the preliminary fact question should be decided under Rule 104(a).

2. If No -> the evidence would be irrelevant if the preliminary fact is not established, then the preliminary fact question arises under Rule 104(b). 

4. 2 Differences between using Rule 104(a) and 104(b):

a. The amount of proof of the preliminary fact needed to admit the evidence; and

b. The nature of the evidence the court may consider in deciding whether that level of proof exists. 

5. Summary:

a. Rule 104(a)

i. Judge decides, Judge can use inadmissible evidence and standard of proof is preponderance of the evidence, 51%. 

ii. Evidence still relevant, regardless of preliminary fact. 

iii. Example: Car accident, plaintiff knocks on window and hears someone say: “idk what happened, the window was fogged up” This is still relevant regardless if defendant said it or not.

b. Rule 104(b)

i. Judge should not use inadmissible evidence since jury is only permitted to hear admissible evidence. 

ii. Evidence irrelevant, if preliminary fact not true.

1. Even if the prosecution can’t show the evidence rn, and later on can’t produce it either, there is no harm b/c the evidence is irrelevant anyway. 
iii. Example: Car accident, plaintiff knocks on window and hears someone say: “idk what happened, I was asleep.” This will only be relevant if defendant said it. 

Chapter 3
Hearsay
1. Introduction:

a. The hearsay rule is concerned with the problem of twice-removed evidence. 
b. The reliability of hearsay can’t be tested at the most appropriate time: just as the statement is made. 

2. Rule 801 – Definitions

a. Statement: 

i. Means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion. 

b. Declarant:
i.  Means the person who made the statement.

c. Hearsay: (assertion-based model)
i. Means a statement that:

1. The declarant does not make while testifying at the current trial or hearing; and

2. A party offers in evidence to prove the truth of the matter asserted in the statement. 
3. Rule 802 – The Rule Against Hearsay

a. Hearsay is not admissible UNLESS any of the following provides otherwise:

i. A federal statute;

ii. These rules; or

iii. Other rules prescribed by the S.C.
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4. Defining “Statement”
a. A statement need not involve the utterance or even the writing of words. It may also consist of conduct (like pointing, raising or not raising your hand). 
i. Conduct:

1. Did Joe shoot the victim? And he shakes his head up and down. This is intended as an assertion. 

b. It must be an assertion, which the rules do not provide a definition for. Assertion (according to Oxford) is the action of declaring or positively stating; declaration, affirmation, averment. Basically, an attempt to state information. A claim about a fact.
i. Example:

1. Joe stop shooting the victim!

a. Clearly, this is asserting that Joe is shooting the victim. 
c. What is not considered an assertion and thus a statement?

i. A question. 

ii. An order or instruction to another, because it doesn’t set forth some factual matter. 

1. Parent instructs a child who is about to leave the house on a cold day “keep your jacket zipped up!”

iii. Conduct not intended to assert a fact.

1. Context is crucial:

a. Example:

i. Person raises her umbrella after stepping outside, the act of raising the umbrella is not a statement that it’s raining. 

ii. Person is asked “is it raining”, she then raises her umbrella, this context suggests that her conduct is assertive. 

5. Defining “Declarant”

a. The person who made the out-of-court statement. 

b. Hearsay can only be created by persons, not animal not machine.

i. But sometimes animal or machine can convey or repeat hearsay. 

1. Example:

a. When you type email and email lands in the inbox of the recipient, it is a machine that has conveyed the message. But only transmitted, not “make it.”

c. The hearsay rule revolves around the person who made the out-of-court statement, not the person who testifies about the statement in court. 

d. Example:

i. Plaintiff calls Wiley, who testifies that she was walking along the sidewalk just after a car accident, and that another pedestrian ran up to her and screamed, “The red car just ran through the light and broadsided the blue car!”
1. Declarant -> The pedestrian

2. Statement that hearsay applies to -> The red car just ran through the light and broadsided the blue car.

e. Sometimes there are 2 declarants (hearsay within hearsay):

i. Same example as above, but this time officer shows up on scene and Wiley tells him what pedestrian told her. Officer is in court testifying (Wiley is not in court), and says Wiley told him she arrived at the scene a few moments after the crash and what pedestrian told her. 

1. Hearsay rule will be applied to both statements (pedestrian statement and Wiley’s). 

6. Defining Statement Made “Other Than While Testifying at the Trial or Hearing”
a. Not like “out-of-court statement” because sometimes a statement made in court can qualify as hearsay. 

b. Examples:

i. Statement made to a police officer at the scene of the crime.

ii. Statement made in an affidavit or deposition.

iii. Statement made during a different trial in a different case. 

iv. Statement made during an earlier trial of same case, if offered in evidence at a later trial following appellate reversal. 

v. Statement made by a party, witness, or spectator in the courtroom where the case is being heard, if it was not made “while testifying.”  

7. Defining Statement “a Party Offers in Evidence to Prove the Truth of the Matter Asserted”

a. To prove this, you need to make 2 determinations:

i. (1) Determine the purpose for which the proponent has offered the statement.

1. Ask yourself, which party is offering the statement and how is that statement relevant to that party’s case?

2. But make sure that it passes the test of relevancy first. If yes relevant -> consider hearsay rule. If not relevant -> no reason to consider hearsay rule.

ii. (2) Determine the first inference in the chain of reasoning that leads from the statement to the conclusion. 
1. First inference rule:

a. A statement a party offers in evidence “to prove the truth of the matter asserted” only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove. 
i. Simply put: a statement is hearsay if the matter it asserts has to be true in order for the evidence to be relevant. 
ii. Example:
1. To prove that defendant committed the crime, Prosecution calls Officer to testify that she interviewed Teller who knew the defendant well, and that Teller stated, “defendant was the shooter.” 

a. Declarant -> Teller

b. Out-of-Court statement -> Defendant was the shooter.

c. The evidence is relevant b/c it tends to make it somewhat more likely than it would be without the evidence that Defendant committed the crime. 

d. B/c the assertion of the statement must be true for it to be relevant, the statement is hearsay. 

b. 3 Step-Approach to determine if “a Party Offers in Evidence to Prove the Truth of the Matter Asserted:

i. (1) Find the out of court statement in the exam question. Usually in quotation marks, underline it. 

ii. (2) Ask yourself: what is this statement offered to prove?

1. How do you know?

a. Sometimes the question will tell you it is offered to prove X. 

b. Sometimes it doesn’t, so you have to figure it out. You look to see which party is offering the out of court statement. Is it the prosecutor? Defendant?

2. Then ask yourself, how is it relevant to that party’s case? How is it logically relevant? That is what it is offered to prove. 

iii. (3) Given what it is offered to prove, ask yourself: if the declarant was lying or mistaken, would the trier of fact be misled by this evidence? 

1. If yes -> HEARSAY

2. If no -> NOT HEARSAY
Utterances and Conduct that are NOT Hearsay

1. Situations in which the utterance or conduct constitutes “WORDS OF INDEPENDENT LEGAL SIGNIFICANCE” or “VERBAL ACTS”

a. Definition:

i. It is not hearsay; it is offered to prove that the statement is made. If it creates legal significance then not hearsay. 
ii. The only cross examination that is needed is of the witness who repeats the words while testifying at the trial or hearing. 
iii. Why we don’t treat this as hearsay?

1. Because it is the credibility of the witness while testifying that is at issue, and not of the declarant, there is no need to treat the words spoken as hearsay. 

2. If the courts were to treat it as hearsay, they would elevate the law of evidence above substantive law. 

a. To put the cart (the law of evidence) before the horse (substantive law)

b. Example:

i. (1) Let’s say plaintiff sues defendants for breach of contract in which defendant refuses to pay for a set of notes that plaintiff transferred to defendant. Plaintiff argues that it was part of the contract, defendant says it was just a gift. At trial, plaintiff calls a witness to testify that before plaintiff handed defendant the notes, he said “I offer to sell you my evidence notes for $20.” And defendant replied, “I accept your offer.” Are the words spoken by plaintiff and defendant hearsay if offered to prove that a contract existed?
1. NO! Why? Because the words spoken by plaintiff and defendant are not evidence of the contract, they are the very act of forming the contract. The witness is testifying to an event that the law says makes legal rights. 
a. In other words: hearsay evidence consists of words or conduct about something. In this scenario, when plaintiff said to defendant, “I offer to sell you my evidence notes for $20,” those words were not about an offer, they were the offer, a legally significant event. The same is true for defendants reply, which constitutes an acceptance of the offer. 

ii. (2) In a slander action: defendant’s utterance of the allegedly slanderous words (“You are the worst scoundrel since satin!”) is not evidence about the slander, it is the slander. 

2. Situations in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted

a. Sometimes the fact that words were spoken is relevant. 
i. Example:

1. If it is necessary to know whether a person was alive at a given moment, evidence that at that time the person said, “I’m still alive” would not be hearsay. 

a. It is not the content of the words, but the fact that anything was said at all that matters. Person could have said “I’m dead” and that would have worked too. 

3. Situations in which the words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted

a. Sometimes a person’s words or conduct are relevant because of the effect they have on a person who hears them.

b. Essentially, whenever the reaction of person who heard a statement is relevant to an issue in the case -> the statement is not hearsay if offered on that basis. 
i. Example:

1. Defendant claims self-defense. To prove it, defendant wants to testify that just before he punched Victim, the Victim screamed, “I’m going to shoot you!”

a. The statement is relevant b/c it shows that defendant reasonably believed he was in imminent threat. Not that victim actually was going to shoot defendant.

4. Situations in which the words or conduct constitute circumstantial evidence of the declarant’s state of mind

a. Using words like “I believe, I X” this is typically hearsay BUT

b. Sometimes the declarant’s state of mind is a relevant fact.

i. Example:

1. Plaintiff calls a witness who testifies that she saw the accident, and that it happened after defendant ran the red light. On cross, defendant asks the witness if it isn’t true that recently she told a friend, “I am the queen of England.” 
a. The statement is not offered to prove that she is the queen of England, instead that she believes she is the queen of England and is therefore a delusional person. This is relevant because it intends to impeach the witness’s credibility. 

i. Statement: I am the queen of England 

ii. Inference: witness believes she is the queen

iii. Inference: witness is delusional

iv. Conclusion: witnesses’ testimony about the accident is not worthy of belief. 

ii. Offered to prove state of mind: Knowledge
1. Prosecution wants to prove that defendant was a member of a gang that had committed a crime. They want to present evidence that the gang leader was arrested with a note in his pocket that had defendants address and phone number, which other evidence has shown to be correct. 

a. This evidence would relevant to show that the leader knew defendant. From this, it is possible to infer that defendant was also a member of the gang. 

2. That’s funny I never remember telling you how he was killed. 

a. So what happened? The suspect just revealed that he has knowledge of the crime, w/o actually saying “I know ...” it is circumstantial evidence, NOT HEARSAY. 

5. Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove
a. Example of non-assertive conduct:

i. Ship lost at sea. Owner sues insurance company. Insurance promises to pay value of ship and lost cargo, if it sank based on one if their contingencies. The owner suing that must be what happened. Insurance says no, that’s not what happened, we think it sank b/c it wasn’t safe when it left port. And no insurance coverage if it is not seaworthy. Owners offered: witnesses testify they saw the following happen they saw the captain walk on the ship walk all the way around the deck, checking everything out. Then they saw the captain get off the ship bring his family, and cast off. 

1. How is this relevant?

a. It tends to show that the captain of ship checked out the ship and obviously believed it was safe. It is circumstantial evidence of the captain’s belief that ship was safe. The definition of hearsay is “...nonverbal conduct that is ASSERTIVE...” this is not assertive here. 
ii. Issue: whether testator was mentally competent at the time she made her will. Evidence presented: testator’s friends left their children in testator’s care. This supports the conclusion that testator was competent. 

1. The people who treated her as competent were not trying to assert that testator was competent. Their behavior is relevant that they believed she was competent. 
b. Example of assertive conduct:

i. US wants to test nuclear weapons near Alaska. There was a lot of opposition to that, including the governor of Alaska, based on safety concerns. However, the chairperson for the atomic energy commission said he was going to take his family with him to observe. A jury (without the knowledge that there was opposition to safety) could imply that his actions were not intended to be an assertion of the safety of the test. But add the fact about the opposition and not it is clear that he intended his acts to be an implied assertion of the safety of the test. The court should rule that evidence of the statement and conduct is hearsay. 
An Alternative Model to Hearsay

1. Federal rules: 

a. Adopt the assertion-based model of hearsay (utterance or conduct is hearsay if asserts fact that is offered to prove that fact). 

2. Declarant-based:

a. Hearsay is a statement made by the declarant, other than while testifying at the trial or hearing, the value of which depends on the credibility of the declarant. 

b. Treats most assertions (both words and conduct) as hearsay even if the assertions are not being offered to prove the truth of the matter asserted. 
3. Why courts might deviate from federal to declarant based:

a. They believe that the value of the utterance or conduct is highly dependent on the declarant’s credibility.

Hearsay Within Hearsay

1. Rule 805:
a. Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule. 
2. Sometimes a witness’s proposed testimony, or document offered in evidence, will contain multiple layers of out-of-court statements. Rule 805 says that when this happens the testimony or document will not be admissible UNLESS an exception exists for each layer of hearsay. 
3. Example:
a. Prosecution calls witness who proposes to testify that shortly after the killing took place, he was in a bar when he overheard Zed tell the bartender, “Abel told me that defendant shot Joe.”
i. Out-of-court statements:
1. Abel’s statement to Zed, “defendant shot joe.”
2. Zed’s statement to bartender, “Abel told me he saw defendant shoot joe.” 


3. So we need an exception that covers both statements for it to be admissible.

Hearsay v. Personal Knowledge Objections

1. The proper objection is determined by the form of the testimony. 

a. If the witness quotes or paraphrases an out of court statement -> hearsay.

b. If the witness does not quote or paraphrase, but simply relies on another person’s perception as described in an out of court statement -> PK
2. Does Fact Testified = Fact Perceived?

a. If yes -> witness has PK and so objection would be hearsay

b. If no -> lack of PK
3. Example:
a. (1) Joe calls a witness who will testify that “I heard Joe’s brother say, “Joe was with me in another town on the night of the murder.” 

i. Here, the statement is clearly offered to prove the truth of the facts asserted, that help establish Joe’s alibi. This is hearsay. The witness has PK of what he heard the declarant say and the declarant has PK of what he saw. So proper objection is hearsay. 

b. (2) Witness testifies that “Joe was in another town on the night of the murder.” 

i. If the witness didn’t see Joe that night and is merely relying on what he heard Joe’s brother say, the proper objection is lack of personal knowledge. 

Rationales for Exceptions to and Exemptions from the Hearsay Rule
1. The rule is too broad. Some hearsay is too useful and too important. 
2. Exemptions:

a. If you are within an exemption, it is NOT hearsay.

3. Exception

a. If no exemption applicable, and hearsay under 801(c), the evidence still might be admissible even though it IS hearsay. If any one of about 30-40 exceptions apply. (we will review about 10). 

4. Exam Tip: On exam he will ask about difference between Exemption v. Exception. If you are in California, it is hearsay but admissible because exception. Under federal rule, it is not hearsay, admissible as an exemption.  

5. Clarification: if an utterance or conduct is classified as hearsay, it may only be admitted if it fits within an exception to the rule. (hearsay, but admissible). 

6. California only has exceptions NOT exemptions!
Exemptions from the Hearsay Rule: Statements Offered Against a Party (Admissions)
1. Rule 801(d)
a. (d) Statements which are not hearsay. A statement that meets the following conditions is not hearsay:
i. (2) An opposing party’s statement. The statement is offered against an opposing party and;
1. (A) was made by the party in an individual or representative capacity;
2. (B) is one the party manifested that it adopted or believed to be true;
3. (C) was made by a person whom the party authorized to make a statement on the subject;
4. (D) was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or
5. (E) was made by the party’s co-conspirator during and in furtherance of the conspiracy.
2. 801(d)(2)(A) - Simple Party “Admissions”

a. If a party has made a statement, the party’s opponent is entitled to offer that statement into evidence to prove the truth of anything relevant, including the matter asserted. Qualifies as non-hearsay. 
i. Simply put: Any statement made by a party may be offered by the party’s opponent. Any party may produce a witness to testify about an opponent’s statement.  
ii. Doesn’t matter whether the statement “admitted” anything, or was against the declarant’s interest at the time it was made. 
b. Example:

i. Husband and wife divorcing. Disputing over division of assets. Husband says wife purchased a vaca home w/o telling him, she denies this. To prove so, husband offers wife’s statement in a business loan application (she filed for after purchasing the home) that she listed the home as an asset. Husband may use his wife’s statement as a party admission even though at the time she made the statement, it was not against her interest to make it. 
1. All that matters is the statement be made by a party, and that it is offered by the opponent. 
c. Court’s do not demand that the declarant have PK of the facts contained in the statement. 
d. Example:

i. Plaintiff (tenant) sues defendant (landlord) for slip and fall on a common stairway. She says she fell b/c the bulb lighting the stairway burned out. Defendant discussed the accident w/friend and said the tenant fell b/c the lights were burned out. Even if defendant did not have PK of this fact, but learned it from another tenant after the accident, defendant’s statement to her friend qualified under 801(d)(2). 
e. A party may not offer her own statement as a party admission. 
i. Exception:

1. When the statement is taken out of context, the party who originally made that statement can testify about the statement so that the statement doesn’t mislead the jury. 

a. Example:

i. Witness says D said “I did XYZ”
ii. Defendant can testify and say “Woah this is taken out of context, I actually said ABC”

3. California Rule § 1220 this is an exception to the hearsay rule. So it would be considered hearsay BUT it is admissible because it is an exception.
4. Rule 106-Rest of or Related Writings or Recorded Statements “The Completeness Doctrine”
a. If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part-or any other writing or recorded statement-that in fairness ought to be considered at the same time. 
b. Under California Rule, it is much broader, it includes conversations, verbal statements. 
i. If one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury. 
5. 801(d)(2)(B) - Adoptive Admissions (or vicarious admissions)
a. Sometimes one person manifests a belief in the truth or something a second person says. In such a case, the second person’s statement in a sense becomes the statement of the first person. 
b. Example:
i. P claims D ran red light. To prove this, P testifies that when she approached D after the accident, she said “you just ran the red light.” D nodded his head up and down. 
1. D’s act of nodding appears to be an acknowledgement that what P said is true. D “adopted” P’s statement, making it his own. 
2. Standing alone, P’s statement is hearsay, but adding the fact the D nodded his head, it became an adoptive admission by D. 
c. Sometimes party’s silence can be adoptive admission. (The question is how would a reasonable person react in that context?)
d. Example:
i. D is charged with fraud by cheating on driver’s test. To prove this, P calls a witness to the stand that will testify that she was in the same area as D and she heard employee loudly accuse D of cheating, and D did not respond. Witness will testify that other people were also present at the time. 
1. The only remaining question would be whether a reasonable person in D’s position would have denied the accusation if it was untrue. 
e. Three steps to qualify as adoptive admission:
i. (1) The party heard the accusation
ii. (2) It was a situation in which an innocent person would have denied the accusation if it was not true and;
iii. (3) The party’s conduct was not denial 
6. 801(d)(2)(C) - Vicarious Party Admission (Authorized and Agency Admissions) (Authorized party)
a. Sometimes people authorize others to speak for them. 
b. Statement made by a party who was authorized to make the statement for the party. 
c. Examples:
i. Corporate spokesperson. 
1. Statements made to the outside world and within corporation. Including financial statements. Even those kept internally and never intended to be shown outside the company. 
ii. General partners.
iii. Lawyers speaking for clients.
iv. Celebrity spokesperson.
d. Question to ask: Was the admission made by the agent in the scope of his employment?
e. DOES NOT apply to statements of government agents in criminal cases. 
i. Example:
1. If D is charged with robbery and wants to present evidence that officer claimed another person committed the crime, the statement would probably not be admissible as a party admission. 
f. §1222. In California, no general agency admission rule. Just general rule treated as a hearsay exception rather than exemption for authorized party admission. It treats this rule as 104(b), sufficient to support a finding. 
7. 801(d)(2)(D) (vicarious admission) (NOT Authorized)
a. This applies to any employee. The employee doesn’t have to be authorized to speak on the company’s behalf. 

b. Three-Part test:

i. Statement made by agent or employee

ii. Concerning scope of employment

iii. While employment relationship existed
c. Under California, § 1224, if you are in a civil case, and you want to offer into evidence a statement by an employee or agent, against that persons employer, you can do that only where the liability of the employer in the case is based on a respondeat superior theory (employer is responsible in this case b/c of the actions of the employee)
i. The law is tracking the tort law. It is saying that an employer will be responsible for the statement of an employee only were if this is a case it is being held responsible for the actions of that employee. 

8. 801(d)(2)(E) – Co-conspirator Statements
a. Preliminary Fact Requirements:
i. (1) There must have been a conspiracy;
ii. (2) The declarant must have been a member of the conspiracy
iii. (3) The statement must have been made while the conspiracy was in existence (during its course) and;
iv. (4) The statement must have been made in furtherance of the conspiracy. 
b. The requirements should be decided by the court pursuant to 104(a) b/c the statement at issue almost always will be relevant whether or not the facts are all true. 
c. Under California §1223, the evidence can be admissible under this exception if the statement was made prior to (before) or during the time the party was participating in the conspiracy. So it is broader. Need to prove the facts by a sufficient to support a finding. 
Exemptions from the Hearsay Rule: Prior Statements of Witnesses
1. We are looking at the possibility of a prior statement made by an in-court witness that could be admissible.

2. 801(d)(1)
a. (d) Statements that are not hearsay. A statement that meets the following conditions is not hearsay:
i. (1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:
1. (A) Is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
2. (B) Is consistent with the declarant’s testimony and is offered:
a. (i) To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or
b. (ii) To rehabilitate the declarant’s credibility as a witness when attached on another ground; or
3. (C) Identifies a person as someone the declarant perceived earlier. 
3. 3 categories created by 801(d)(1) that are admissible to prove the truth of what they assert:
a. (1) Statements inconsistent with the witness’s trial testimony;
b. (2) Statements consistent with the witness’s trial testimony and;
c. (3) Statements identifying a person and made after perceiving that person. 
4. 801(d)(1)(A) & (B) Prior Inconsistent and Prior Consistent Statements

a. Example (801)(d)(1)(A)): inconsistent statement
i. P and D collided in car accident. P drove blue car; D drove green car. Witness testifies “green car ran red light.” Just after the accident, Witness said however “blue car ran red light.” D will want to introduce Witness statement for 2 reasons: (1) to show that blue car ran red light and (2) impeach witness credibility (not hearsay for this reason). 
1. The first use of Witness’s prior statement is substantive use. Because D will seek to use it to prove the facts of the case. For this purpose, it is hearsay. 
2. It will be admissible substantively if:
a. (1) The statement is inconsistent with the witness’s testimony at trial and
i. This prong is met. “the blue car ran red light” v. “the green car ran red light.” 
b. (2) The statement was given under oath subject to the penalty at a trial, hearing, or other proceeding, or in a deposition...” 
i. Facts don’t show that the prior statement was made under oath. 
b. Example (801(d)(1)(B)): consistent statement
i. P and D collided in car accident. P drove blue car; D drove green car. Witness testifies “green car ran red light.” Just after the accident, Witness said “green car ran red light.” P will want to introduce Witness statement for 2 reasons: (1) to show that green car ran red light and (2) to show witness is credible.  
1. A prior consistent statement is only admissible if (in addition to declarant testify at trial or hearing and be subject to cross examination):
a. (1) The statement is consistent with the witness’s testimony at trial; and
b. (2) The statement is being offered to “rebut an express or implied charge of recent fabrication or improper influence or motive, or to rehabilitate the declarant’s credibility as a witness when attacked on another ground.”
i. In Tome v. US, S.C. said in addition, statement must have been made before the alleged fabrication, or before the alleged improper influence or motive arose. 
5. 801(d)(1)(C) - Statement of Prior Identification

a. Statement (verbal or non-verbal) amounting to the assertion, “He is the one who did it.” 
i. Public Policy for rule: It would bar the fact finder from learning of the identification. 
b. Requirements:

i. (1) The declarant (the person who made the identification) must testify at the trial or hearing;
1. Note-it doesn’t require that the witness testify about the identification. It just requires that the person testify at trial. 
ii. (2) The declarant must be subject to cross examination about the prior statement and;

iii. (3) The statement must be one that identifies a person as someone the declarant perceived earlier. 
1. Must be identification of a specific person, NOT descriptions of a person’s appearance. 
c. Sometimes this is the case where in a line-up, witness identifies someone but later on can’t remember who she identified. Prosecution can call police officer who conducted the line-up to provide that information. 
d. Example:
i. D prosecuted for bank robbery. In the trial, an eyewitness to the crime is on the stand testifying. The witness is asked “Do you recognize anyone in the court room to be in the courtroom?” and the witness says “Yes, that guy sitting right there, it is defendant.” On Cross, defense says “isn’t it true that after the robbery, police took you to police station to view line-up and they ask you did you see the guy who robbed the bank and then pointed to a guy that is not the defendant, and said that is the robber.” “Yes.” This is not hearsay under 801(d)(1)(C). 
e. California Rule § 1238, prior identification:
i. It is an exception to hearsay rule (there are no exemptions). 
ii. It is similar BUT adds another element: 

1. (b) The statement was made at a time when the crime or other occurrence was fresh in the witness' memory.
Exceptions to the Hearsay Rule: Form and Structure

1. 2 groups of exceptions to the hearsay rule (both common law and federal rule)

a. (1) Rule 804- apply only if the declarant is “unavailable.”
b. (2) Rules 803 and 807-apply without regard to whether witness is available or unavailable. 

2. Important to remember that just because an exception applies, doesn’t guarantee its admission. There are still other hurdles in the race. Some cases, the constitutional rights of a party might be violated by admission of the evidence. 

Exceptions to the Hearsay Rule: Availability of Declarant - Immaterial

1. Time Sensitive Statements (Rules 803(1) and (2))

a. (1)   Impression-a statement describing or explaining an event or condition, made while immediately after the declarant perceived it. 

b. (2) Excited Utterance-a statement relating to a startling event or condition, made while the declarant was under the stress or excitement that it caused. 

2. Excited Utterances (Rule 803(2)):

a. Admits statements made by a person who was suffering under the stress of a startling event. 

b. Utterance made under the immediate and uncontrolled domination of the senses, and during the brief period when considerations of self-interest could not have been brought fully to bear by reasoned reflection. 

c. Expressing the real tenor of the speaker’s belief as to the facts just observed by him.

d. Assumption-> it is difficult for a person to lie under these circumstances. 

e. Exam Tip: How do you know if it is an excited utterance?

i. Look at the verb. “the bystander screams” that indicates excitement. If the bystander whispers, then probably not.

ii. Look for exclamation point “!!” the out of court statement will end in an exclamation point. So watch for punctuation. 

f. Prerequisites-These are determined by 104(a):

i. (1) There must be a “startling event or condition”

ii. (2) The statement must “relate” to that event or condition, and;
iii. (3) The declarant must have been “under the stress or excitement that it caused” when she made the statement.

1. No clear or precise limit to the amount of time that may pass before a statement no long is considered this. 

2. Rule of thumb-> if sufficient times has passed to give a person time to reflect on the event, the statement will not qualify. 
iv. Under CEC § 1240 it is the same standard. 

3. Present Sense Impressions (Rule 803(1)):

a. The idea behind is that b/c the speaker is describing something they are experiencing while simultaneous while they are preceding it, there is no memory problem. 

b. Prerequisites:

i. (1) There must have been an event or condition
ii. (2) The statement must describe or explain that event or condition and;

iii. (3) The declarant must have made the statement while or immediately after he perceived it.

1. “immediately after” is a matter of context. But more time restricted than excited utterances. 

2. Rule of thumb->if the court determines that sufficient time has passed to have allowed the declarant an opportunity to reflect on the events about which she has spoken, the statement will be inadmissible. 

c. Difference in California:
i. Under § 1241: it offers more limited exception. 
1. Offered to explain, qualify or make understandable conduct of the declarant; and
2. Was made while the declarant was engaged in such conduct. 
4. Difference between 803(1) & (2):

a. 803(1) focuses on the timing of the statement while 803(2) focuses upon the psychological (emotional) state of the declarant. 

5. Some statements satisfy both requirements.

a. Example:


i. Two bicyclists collide on a path. Moments before, one of them yells, “you’re veering onto my path!”.

1. This is excited utterance b/c there appears to be a startling event (the other bicycle veering into the declarant’s path), statement describes that event and it seems to have been made while the declarant was under the stress of excitement caused by the event. It’s also present sense impression b/c it described an event and was made while the declarant was perceiving it. 

6. § 1370 – Threat of infliction or injury: (no federal counterpart)
a. (1) The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant.

b. (2) The declarant is unavailable as a witness pursuant to Section 240.

c. (3) The statement was made at or near the time of the infliction or threat of physical injury. Evidence of statements made more than five years before the filing of the current action or proceeding shall be inadmissible under this section.

d. (4) The statement was made under circumstances that would indicate its trustworthiness.
i. There is some corroboration 
e. (5) The statement was made in writing, was electronically recorded, or made to a physician, nurse, paramedic, or to a law enforcement official.

f. (b) For purposes of paragraph (4) of subdivision (a), circumstances relevant to the issue of trustworthiness include, but are not limited to, the following:

i. (1) Whether the statement was made in contemplation of pending or anticipated litigation in which the declarant was interested.

ii. (2) Whether the declarant has a bias or motive for fabricating the statement, and the extent of any bias or motive.

iii. (3) Whether the statement is corroborated by evidence other than statements that are admissible only pursuant to this section.

g. (c) A statement is admissible pursuant to this section only if the proponent of the statement makes known to the adverse party the intention to offer the statement and the particulars of the statement sufficiently in advance of the proceedings in order to provide the adverse party with a fair opportunity to prepare to meet the statement.
7. Statements Concerning State of Mind and Physical Condition (Rule 803(3) & (4)):
a. (3) Then-Existing Mental, Emotional, or Physical Condition – A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory or physical condition (such as mental feeling, pain or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it related to the validity or terms of the declarant’s will. 
b. (4) Statement Made for Medical Diagnosis or Treatment – A statement that:
i. (A) is made for-and is reasonably pertinent to-medical diagnosis or treatment; and
ii. (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause. 
8. Rule 803(3)-Statements of Declarant’s Then-Existing State of Mind or Physical Condition:
a. Statement describing persons’ internal condition at that moment. What they have in their head, their state of mind at that moment. 

b. We know how we feel, we don’t have a perception issue about what we are going through. 

c. BUT sometimes when we are making a statement about an external world event, sometimes we phrase the statement in a way that sounds like we are talking about an internal condition. If we are using it to prove the external fact being described the exception doesn’t apply. 

i. Example:

1. I believe defendant shot the victim.

a. External fact: defendant shot victim. 

2. I remember the chevy ran the red light. 

a. External fact: chevy ran the red light. 

d. Prerequisites:

i. Statement describing speakers state of mind or physical condition

ii. Then existing physical condition or state of mind

iii. The “but not” clause. Can’t include belief or memory. 

e. Backwards looking statements are not admissible.
i. Example:
1. Yesterday I was pretty depressed.
f. Present state of mind about the future is okay.
i. Example:
1. I’m thinking about driving to NY tomorrow.
2. I intend to do X. 
g. Hillman Case
i. Hillman sued insurance company to recover life insurance policy for her dead husband. She offers evidence that a body had been dug up. Insurance company says that’s not your husband. That’s Mr. Walters. Insurance company is alleging that Mr. Hillman lured Mr. Walters murdered him and then conspired with his wife to file claim for his life insurance. So the issue is the body. Insurance offers into evidence letter written (out of court statement) by Mr. Walters saying, “I intend to go with Mr. Hillman to Colorado.” It is hearsay. But is it admissible under 803(3)? Yes. 
h. Shepard Case
i. Prosecuted for murdering his wife. Defendant is convicted and the crucial evidence is as she was dying, the defendant’s wife said, “Dr. Shepard poisoned me.” Dr. Shepard is the defendant. They argued it was admissible as circumstantial evidence of state of mind that wife is not suicidal. The S.C. disagrees. The jury would use the evidence to prove the truth of the matter asserted. Can’t use evidence to prove the fact remembered, that Dr. Shepard poisoned the speaker. 

i. CEC § 1250 is the same.

j. CEC § 1251-declararent is unavailable to testify.

k. CEC § 1253-more limited than 803(4). Only applies to statements made for medical diagnosis or treatment when it is made by a minor concerning a case of child abuse or neglect.
9. Rule 803(4) - Statement for Purposes of Medical Diagnosis or Treatment:
a. If a person is seeking medical diagnosis or treatment, she is unlikely to lie because the resulting diagnosis or treatment could be ineffectual or harmful. 
b. A person’s utterances concerning his physical condition or medical history are often the best available evidence of those facts. 
c. Exception applies only to statements made for the purposes of OBTAINING medical diagnosis or treatment, NOT to statements giving medical diagnosis. This is because we can’t cross-examine the Dr. 
i. Example:
1. Dr.’s statement, “You have Crohns.” Would not be admissible. 
d. NOT limited to statements made to medical professionals.
i. Example:
1. If a skateboarder suffers a fall on a public sidewalk, her statement to a passerby, “Please get me help, I can’t feel my legs” is covered by the exception. 
e. NOT limited to statements concerning the declarant’s own medical condition.
i. Example:
1. If a parent takes a child to the doctor and tells the doctor, “My son has been running a high fever all day.” That statement is covered by the exception. 
f. Can include descriptions of events.
i. Example:
1. Suppose an injured person tells an emergency room physician, “I was riding my bike when a car hit me.” If a diagnosing physician would consider it significant that the patient was riding a bicycle at the time of the accident, or that she was hit by a vehicle, the exception would cover that detail as well as the patient’s specific descriptions of her injuries. 
g. HOWEVER, there are LIMITATIONS:
i. Example:
1. Can’t mention license number of the vehicle, or its color, those details will not be pertinent to diagnosis or treatment. 
h. Prerequisites:

i. Statement made for purpose of obtaining medical diagnosis or treatment

ii. The statement has to describe medical history, pain, causes or sorts.

iii. The statement has to be reasonably pertinent to the medical diagnosis or treatment.

1. It is not enough to get a diagnosis or treatment. 

10. Recorded Recollection (Rule 803(5)):
a. (5) Recorded Recollection. A record that:
i. (A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately. 
ii. (B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and
iii. (C) accurately reflects the witness’s knowledge

b. If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party. 
i. The memorandum or record is merely a substitute for oral testimony. 
11. Rule 803(5)-Recorded Recollection: (Rule 104(a))
a. Sometimes a person w/knowledge of facts decides to make a written record of what she knows at a time when the facts are fresh in her mind. 
b. Sometimes this exception is called the past recollection recorded.
c. Requirements:

i. (1) The witness must once have had PK about the matter
ii. (2) The witness now has insufficient knowledge “I can’t remember”
1. The prior knowledge must have been better than the witness’s current knowledge. 
iii. (3) The memorandum or record of the witness’s knowledge must have been “made or adopted by the witness...
1. “adopted” simply means that if the witness did not actually make the memorandum or record, she read it when the matter was fresh in her mind and concluded it was correct. 
iv. (4) ... when the matter was fresh in the witness’s memory”; and
v. (5) The memorandum or record must reflect the witness’s prior knowledge accurately. 
12. Distinguishing Recorded Recollection from a Refreshing a Witness’s Recollection
a. The concept of refreshing a witness’s memory has nothing to do with the hearsay rule. It’s not even a formal rule of evidence. 
b. Witnesses often forget details, but some forgetfulness is momentary. 
i. The lawyers first option should be to try to help the witness remember the facts-to try to refresh her recollection. The law places no limits on the manner in which the witness’s recollection may be refreshed. 
1. They lawyer may ask the witness leading questions, even on direct examination.  
2. The lawyer may show a document that contains the facts at issue. 
3. The lawyer may play a tune. 
c. When a party uses a writing in an effort to refresh a witness’s recollection, Rule 612 applies.
13. Rule 612-Writing Used to Refresh a Witness’s Memory
a. (a) Scope-This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
i. (1) while testifying; or
ii. (2) before testifying, if the court decides that justice requires a party to have those options. 
b. (b) Adverse Party’s Options; Deleting Unrelated Matter:
i. Unless 18. U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. 
ii. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. 
iii. Any portion deleted over objection must be preserved for the record. 
c. (c) Failure to Produce or Deliver the Writing:
i. If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution doesn’t comply in a criminal case, the court must strike the witness’s testimony or-if justice so requires-declare a mistrial. 
14. Business and Public Records (Rule 803(6) & (7) & (8) & (10)
a. (6) Records of a Regularly Conducted Activity-a record of an act, event, condition, opinion, or diagnosis if:
i. (A) the record was made at or near the time by-or from information transmitted by-someone with knowledge;
ii. (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
iii. (C) making the record was a regular practice of that activity; and
iv. (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(b)(11) or (12) or with a statute permitting certification; and
v. (E) neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness.
b. (7) Absence of a Record of a Regularly Conducted Activity-Evidence that a matter is not included in a record described in paragraph (6) if:
i. (A) the evidence is admitted to prove that the matter did not occur or exist; and
ii. (B) a record was regularly kept for a matter of that kind; and
iii. (C) neither the possible source of the information nor the other circumstances indicate a lack of trustworthiness. 
c. (8) Public Records. A record or statement of a public office if:
i. (A) it sets out:
1. (i) the office’s activities;
2. (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or
3. (ii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and
ii.  (B) neither the source of information nor other circumstances indicate a lack of trustworthiness. 
d. (10) Absence of a Public record. Testimony-or certification under Rule 902-that diligent search failed to disclose a public record or statement if:
i. (A) the testimony or certification is admitted to prove that:
1. (i) the record or statement does not exist; or
2. (ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind.
ii. (B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice-unless the court sets a different time for time for the notice or the objection. 
15. Rule 803(6)-Records of Regularly Conducted Activity

a. It is based off necessity.
i. Many employees contribute info to be compiled into a single business record, so if the record is inadmissible, it might be impractical to call every single one of the employees to testify to the few bits of info that they were responsible for. We need this exception b/c there is so much that is done in the business world that is documented. 
ii. Business records are self-authenticating-Rule 902(11) and 902(12)
1. Whoever is at the business in charge of the records (custodian of records), they just need to fill out a certificate that says this document meets the elements of 803(6) and if it accompanies the business record that is being offered, then it is admissible.
b. Breaking down its elements:
i. “A record...”
1. Rule doesn’t define “record”, but it should be clear that included within the term are all modern forms of digital data collection as well as more conventional written documents. 
ii. “Of an act, event, condition, opinion, or diagnosis...”
1. The exception is not limited to records of a clerical nature. Notes of an attending physician or employee performance evaluation. 
iii. “Made at or near the time...”
1. It is a function of circumstances. More general information is likely to remain in memory longer, more complex should be recorded quickly. 

iv. “By-or from information transmitted by-someone with knowledge...”

1. The person who makes the business record either has PK of the matters described in it or receives input from another person who has knowledge. 

v. “Kept in the course of a regularly conducted activity of a business...”


1. The reliability of a firm’s business records depends in large part on whether the record concerns the firm’s regular activities. 
vi. “Making the record was a regular practice of that activity...”

1. The motive to be accurate is supplied by the first element, since the record related to activities at the heart of the business. 

2. The ability to be accurate is secured by the second aspect of regularity, which establishes that the business has had the opportunity to develop procedures to compile reliable records of the type in question. 

3. Example:

a. Yes -> Regular practice of UPS drivers to create receipt that they get homeowner to sign indicating that they delivered. So now we have a record that is made in the course of a regular conducted business activity and it is a regular practice to make records of this type. V. 

b. No -> Imagine a UPS driver discovers one of her packages in her truck creates a hazardous waste contamination and now ups has to bring in a special crew to clean it up. This has never happened before. The clean-up crew creates a record of the clean-up activity. This record is not being created in the course of a regular conducted business activity. It is also not the regular practice of UPS to create this sort of record. It’s a one-off record.

vii. “All these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that compiles with Rule 902(b)(11) or (12) or with a statute permitting certification.”

1. This provision permits anyone to give testimony as long as that person is familiar with the business, its mode of operation, and its recordkeeping practices. 

2. Pursuant to rules 902(11) and 902(12), the proponent may present a declaration of a qualified person certifying that the record:

a. 1. Was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

b. 2. Was kept in the course of the regularly conducted activity; and

c. 3. Was made by the regularly conducted activity as a regular practice 
i. Proponent must also provide written notice of its intention to introduce the record in this manner, must make the record and declaration available for inspection and must provide the opponent with a fair opportunity to challenge the record. 

viii. “Neither the source of information nor other circumstances of preparation indicate a lack of trustworthiness.”

1. Even if all of the other requirements of 803(6) are met, the court still may refuse to admit the business record if it appears untrustworthy. 

c. Limitations to Rule 803(6):
i. Johnson v. Lots

1. Business record will often collect lots of different levels of hearsay. So long as everyone contributing a layer of hearsay is acting in the course of the business activity, then the business record exception covers all of the layers. But IF some non-employee gets quoted, not acting in the course of business, that layer of hearsay is not covered by the business records exception. 

a. Example:

i. Homeowner says I want to write on the receipt that the package was broken. That layer would not be covered under the exception. 

ii. Palmer v. Hoffman

1. If a business creates records in anticipation of litigation, those documents are NOT going to be admissible under the business records exception. Whatever the business of the company is it is NOT litigating. So those documents will not be admissible. 

d. Difference in California:
i. § 1271- there is nothing that says that it must be the regular practice of the business to make a record
16. Rule 803(8)-Public Records and Reports
a. Doesn’t have limitations like 803(6). Allow us to admit public records that are based on things that a civilian said. 

b. Sets different standards for the admission of three types of public records:
i. Rule 803(8)(A)(i):
1. Allows for admission, w/o limitation, of public records “setting out the office’s activities.”
a. Example:

i. Payroll records, personnel files, purchase receipts, court transcripts and files and the like. 

ii. Rule 803(8)(A)(ii):

1. Applies to records concerning matters observed by public officials when there was a legal duty to make the observation and to report on the matters observed. 

a. Example:

i. A court reporter’s transcript. The transcript of testimony given at a hearing, is an out of court statement. The testimony if offered in a subsequent proceeding is another layer of hearsay. But the court reporter’s layer that it typed up would overcome the hearsay hurdle, because it is the duty of the court reporter to listen and type out the statement accurately. 

2. In a criminal case, this provision excludes from its coverage matters observed by law enforcement personnel.

a. Example:

i. Every time there is a crime, the police show up and they file a report. Even though police officer is under a legal duty to do that, this exception cannot be used in a criminal case to make it admissible. This limitation applies in a criminal case ONLY AGAINST THE PROSECUTION!! The defendant can introduce the police report. 

iii. Rule 803(8)(A)(iii):

1. Doesn’t extend to records offered by the prosecution in a criminal case. 

2. Makes admissible in a CIVIL case and when offered AGAINST the government in a criminal case, “factual findings from a legally authorized investigation.” 

a. This is different from matters observed. Example:

i. The coroner investigates the death of the victim and produces a factual finding. 

c. Rule 803(8)(B)

i. Trustworthiness. The opponent does not show that the source of information or other circumstance indicate a lack of trustworthiness. 

17. Rule 803(7)-Absence of Entry in Business
a. Makes evidence that a matter is not included in a business record admissible for the purpose of showing the non-occurrence or non-existence of that matter. 
b. Example:
i. The records of a credit card company pertaining to a specific individual account admissible to prove that those records have no entry showing payment for charges to that account. 
18. Rule 803(10)-Absence of Entry in Public Record
a. This is used in cases where the absence of a public record or an entry in such a record shows that a required filing did not take place, as in a prosecution for possession of an unregistered forearm. 
Exceptions to the Hearsay Rule: Unavailability of Declarant

1. Rule 804(a)-Unavailability
a. Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

i. (1) is exempted from testifying about the subject of the declarant statement because the court rules that a privilege applies;

ii. (2) refuses to testify about the subject matter despite a court order to do so;

iii. (3) testifies to not remembering the subject matter;

iv. (4) can’t be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or

v. (5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:

1. (A) the declarant’s attendance in the case of a hearsay exception under Rule 804(b)(1) or (5); or

2. (B) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).

vi. But this subdivision (a) doesn’t apply if the statement’s proponent procured or wrongfully cause the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying. 

1. The purpose of this rule is to prevent a person from procuring the unavailability as a witness in order to make the persons prior statements admissible.  

2. Unavailability is a preliminary fact that must be decided by the court under Rule 104(a). 
3. Rule 804(b)(1)-The Former Testimony Exception

a. (b) The exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness. 
i. (1) Former Testimony. Testimony that:
1. (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
a. Note-> The former testimony doesn’t have to be given at a trial. The party against whom the testimony is now being offered, was present in the first case. So they had an opportunity to examine the witness in that case and the motives they had to question to the witness in the first case, are similar to motives in this case. 
2. (B) is now offered against a party who had-or, in a civil case, whose predecessor in interest had-an opportunity and similar motive to develop it by direct, cross-, or redirect examination. 
a. Note -> If the current case is a civil action, the party against whom the evidence (testimony) is now being offered against, was not present in the first trial, but had a predecessor in interest of that party present at the first trial. And that person must have had an opportunity and similar motive to develop the witness’s testimony. 
b. If the current case is a criminal prosecution, the party against whom the evidence is now offered:
i. Must have had an opportunity...to develop it by direct, cross, or redirect examination; and
ii. Must have had a similar motive to develop the testimony by such examination. 
b. Rationale:

i. The witness was subject to examination with the same motives that would exist at today’s trial. So we figure that they had opportunity to test and cross the witness so it would be reliable. 
c. Example:
i. Suppose witness testifies at trial and then the case goes to appeal. When the second trial starts, the witness who originally testified at the first trial, dies. A party wants to introduce witness’s testimony from the first trial. Can they?
1. This would be considered hearsay. But the party who called witness is not responsible for her unavailability. Her testimony at the first trial was offered at the current trial. And the party against whom the testimony is offered (in this case defendant) had both an opportunity to cross-examine witness at the first trial and a motive to do so that was identical to the motives it has in the second trial. So the former testimony exception applies. 
d. Elements:
i. (1) show that declarant is unavailable under 804(1)(a)
ii. (2) show the declarant of the hearsay testified at a prior hearing or trial or deposition. 
iii. (3) the party against whom the former testimony is now being offered, is present in the first case with an opportunity to examine the witness there, or if we are in a civil case had a predecessor in interest in the first trial/case. 
iv. (4) whoever needed to have the opportunity to examine the witness in the first place, that party in that first case who had the opportunity to examine the witness there, had a motive similar to the motives that exist in this case. 
e. Types of case in which the former testimony is being offered:
i. Criminal prosecution:
1. The party against whom the testimony is now offered must have had an opportunity and similar motive to develop the declarant’s testimony at the earlier trial. 
a. Basically a person must have been a party to the earlier trial.
ii. Civil action:
1. The rule will apply if the party against whom the evidence is now offered either was a party to the earlier action or a predecessor in interest was a party to the earlier action. 
4. Rule 804(b)(2)-The Dying Declaration Exception

a. Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances. 
b. Rule 104(a) is used. 
c. Rationale:
i. A person who believes she is about to die is not likely to lie. 
d. Prerequisites to the rule’s applicability, in addition to the unavailability of the declarant:

i. Show unavailability

ii. The case in which the evidence is offered must be a civil action or a homicide prosecution;

iii. The statement must have been made by the declarant while believing that his or her death was imminent; and
1. Proving state of mind is always difficult. It must be proved by a preponderance of the evidence. 
iv. The statement must concern the cause or circumstances of what the declarant believed to be impending death. 
1. When it is not clear the court should look at the statement and the surrounding circumstances to determine its context and meaning. 

5. Rule 804(b)(3)-The Declaration Against Interest Exception

a. Statement against interest. A statement that:

i. (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant claim against someone else or to expose the declarant to civil criminal liability; and

ii. (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability. 

b. Rationale:

i. Based on a commonsense idea: people are reluctant to make statements that are against their self-interest, and if they do make such statements, the statements are likely to be trustworthy. Usually when people say something that is bad for them, against their self-interest, they’re not lying because usually they believe those things to be true. 
c. The Standard for the Rule

i. What matters is not what the declarant thought, but that a reasonable person in the declarant’s position would have thought. 

ii. The proponent must demonstrate that the statement was “so contrary” to certain interests, or had “so great tendency” to subject the declarant to certain risks, “that a reasonable person in the declarant’s position would have made only if the person believed it to be true.” 

d. Example:

i. Zed is questioned in connection with a crime. During the interrogation, Zed admits committing the crime, and states that she acted alone. Before seeking charges against Zed, the police decide to conduct further investigation. During that time, Zed disappears. Eventually, defendant is charged with the crime. 

1. If defendant wishes to offer Zed’s statement into evidence to prove that defendant didn’t commit the crime, the rule requires that there be “corroborating circumstances that clearly indicate” Zed’s statement is trustworthy. Defendant also has the burden of producing such evidence. 

e. Different from party admission

i. Statement made by parties, or other people that get attributed to the party, like co-conspirator. The subject of the statement does not matter. 

ii. Statement against interest exception, can be made by anyone, who needs to be unavailable. Statement must be against the interest of the speaker at the time the statement was made. They have to know that as they are saying that statement it is not good for them. 

6. Rule 804(b)(6)-The Forfeiture by Wrongdoing Exception

a. (6) Statement offered against a party that wrongfully caused or acquiesced in wrongfully causing- the declarant’s unavailability as a witness, and did so intending that result. 

b. Rationale:

i. Parties should not be able to manipulate the trial process by wrongfully preventing an individual from testifying by making him unavailable or by acquiescing in such an arrangement undertaken by another person. 

ii. The evidence is reliable, otherwise, why would they cause the witness or whomever, to not appear at trial. They must’ve thought that the evidence was trustworthy. 

c. Example:

i. Criminal defendant arranges to murder a prosecution witness or to intimidate that person into refusing to testify. 

The Residual Exception “Catch all exception”
1. Rule 807-Residual Exception

a. (a) Under the following circumstances, a hearsay statement is not excluded against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804:

i. (1) the statement has equivalent circumstantial guarantees of trustworthiness;

ii. (2) It is offered as evidence of a material fact;

iii. (3) It is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

iv. (4) admitting it will best serve the purposes of these rules and the interests of justice.

b. (b) Notice. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarants name and address, so that the party has a fair opportunity to meet it. 

2. What the rule is essentially saying:

a. Even if hearsay doesn’t fall under 803 or 804, the judge has one additional exception to consider, if it still looks like hearsay is trustworthy (807(a)(1) and (2)) we really need this hearsay b/c it is more probative on the point than any other evidence we have, then the judge can admit the evidence. “The catch all exception”
b. 2 elements -> (1) trustworthy and (2) valuable evidence (more probative than any other evidence we can get)
i. Something about the circumstances, that makes it look like this hearsay is trustworthy. 
3. Requirements:

a. The exception will not apply unless the court makes four specific preliminary findings and unless the party planning to offer hearsay under the exception has provided proper notice to the opponent. 

i. (1) Reliability

1. “statement is not specifically covered by a hearsay exception in Rule 803 or 804 and it has equivalent circumstantial guarantees of trustworthiness.” 

a. Essentially -> court must inquire about the level of trustworthiness and decide for themselves. No set level of trustworthiness has been established. 

ii. (2) Materiality

1. “offered as evidence of a material fact.”

a. Essentially -> the evidence must be offered to prove a fact that is of particular importance to the case. 

iii. (3) Probative value

1. “more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.” 

a. Essentially -> it imposes on the proponent the obligation to use reasonable efforts to find other admissible evidence to prove the fact and then to demonstrate why the hearsay in question is more probative than the other evidence. 

iv. (4) Interests of justice

1. The proponent must persuade the court that “admitting it will best serve the purposes of these rules and the interests of justice.”

a. Essentially -> they require the court to administer the trial with the goals of fairness, efficiency, truth-determination, and justice in mind, and to consider the effects its evidence rulings might have on witnesses and on the continued development of the law. 

v. (5) Notice

1. Evidence can only be admitted under the rule if “the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.” 

4. Under CEC, there is no such rule under California. The hearsay has to be covered by an exception, no “catch all exception” 

5. EXAM TIP:
a. There will be four answer choices and one of the answers will be Rule 807. You can look at the other three exceptions, and if you know the rules and the definition, you can say that none of them work. So that means rule 807 would be the one that works, and that is your answer. 

The Hearsay Rule and The Constitution: Constitutional Objections

1. The confrontation clause -> only applies in a criminal case, and only applies to defendant not prosecutor (defendant can only raise it).
a. What it says -> When an out of court statement is offered by the prosecution against defendant even if the hearsay objection is overruled, there is a second possible objection, the admission of the hearsay violates the confrontation clause. 

b. The confrontation clause excludes an out of court statement offered against the accused if (the objection will be sustained if):
i. (1) The declarant doesn’t testify at trial and;
ii. (2) The statement is what we could call testimonial in nature and;
1. The full meaning of hearsay that is testimonial is not clear, but this much we do know:
a. That a hearsay statement is testimonial if, it was testimony given in a court room, or deposition, or some hearing. And is now being offered at this trial. And;
b. Witness statements obtained by police to further an investigation. There is a difference between statements police take to deal with ongoing emergency (this is not testimonial hearsay; it could be admitted later in trial and not violate the confrontation clause) and statements to further their investigation. And;
c. What’s testimonial hearsay are the forensic tests results created by the police chemists. The admission of which could violate the confrontation clause. 
iii. (3) The defendant had no chance previously before trial to cross examine the declarant about the statement. 
2. Constitutional limits on the exclusion of hearsay:

a. What happens when hearsay law, excludes defense evidence, does it raise a due process problem? (this is not confrontational clause problem)

i. The issue we must consider is whether a criminal defendant’s constitutional rights ever require the trial court to permit the defendant to present otherwise inadmissible hearsay. 
1. Answer -> Yes. 

b. Chambers

i. The defendant was convicted of murdering a policeman, during trial, the defendant called as a witness this guy whose name is McDonald. Defendant wanted to introduce into evidence while McDonald was on witness stand, a written confession that McDonald had given to the police office saying, “I did it”. During the testimony, McDonald repudiated the confession “it was false” then defendant sought to attack McDonald’s credibility. But the trial court refused to permit defendant to attack credibility. Why? Because the state at the time, had evidence law that said you are not entitled to attack the credibility of your own witness. Defendant couldn’t attack the credibility. Then defendant sought to introduce varies out of court statements McDonald made to friends saying, “yeah I shot him” the trial court also excluded this as inadmissible hearsay, and it was not within the declaration of interest exception, which at that time could only cover statements against a declarant’s financial interests. So what happened? All of this evidence that points to McDonald as the murdered, defendant is convicted. The S.C. overturns on the theory that b/c hearsay law prohibited defendant from presenting this exculpatory evidence, he was denied his due process rights. 
ii. What is the scope of this ruling?
1. The scope is limited. The key is that it looks very likely that the defendant was innocent. (1) The evidence excluded is highly probative of innocence. And (2) this evidence looked highly reliable. 
2. It is not every time, that we have a constitutional problem. You need these two elements. 
c. 2 requirements of the evidence:
i. (1) highly probative of innocence and;
ii. (2) looked highly reliable 
Chapter 4: Evidence of Character, Uncharged Misconduct, and Similar Events

Introduction

1. Trials in the US are about conduct, not character. This is a fundamental principle.
a. The government can prosecute a person for possessing drugs, or for being under the influence of certain substances, but it is unconstitutional to prosecute a person for being a drug addict. 

i. Defendant can be a bad person, but still be innocent. 

2. Character defined:

a. We think of character as something both internal and general about a person. Character must have a moral or ethical component. 

b. It is evidence concerning the propensity (an inclination to act a certain way) of a person to act in a certain manner that makes a general statement about that person and conveys a moral or ethical judgment. 

i. Evidence that says something general about the person and carries with it an ethical or moral judgment. 

ii. Examples:

1. You hear someone is reckless. 

a. That is a general statement. When you hear this, automatically, your brain registers a moral judgment “wow that’s bad.” 

2. “He’s violent”

3. “She’s a kind person”

3. Why worry about its admissibility?

a. It is typically going to be used to invite the jurors to draw an inference about how a person acted about the case in question. And this is going to be a problem. They will ignore the real issue in the case. 
Character Evidence Rule
1. Rule 404-Character Evidence; Crimes, Wrongs, or Other Acts (no exercise of discretion here by the trial court (actual legal standard)
a. (a) Character Evidence
i. (1) Prohibited Uses. Evidence of a person’s character trait is not admissible to prove their conduct on a particular occasion.
1. Example:

a. Let’s say murder prosecution. D tortured victim. State begins case by calling witness who wants to testify, “yes, I know D really well, in my opinion, he is a cruel and violent person.” First question: is that relevant? YES! b/c we would generally assume that a person who has the character trait of cruelty and violence, is more likely to commit a murder. Is it admissible under 404(a)(1)? NO! b/c evidence of a person’s character or character trait even though it is relevant, is not admissible. Why does the law do this? (1) we are not going to leave it up to judicial discretion. The first problem is that it might divert the jury to the real question in the case. The real question here is did D commit the crime. But when jury hears evidence about D’s character that he is violent and cruel. The jury might say well we are not sure if he committed the crime, but he sounds like a jerk, and if he’s a bad guy, then he should go to jail. (2) even if the jurors remain focused on their job, people tend to give too much weight to character evidence. If they hear that D has a reputation, then they might think that is all they need to know to convict him. 

ii. (2) Exceptions for a defendant or victim in a criminal case. The following exceptions apply in a criminal case:

1. (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
a. Essentially -> the D is entitled to offer character evidence about himself to prove his conduct in the criminal case. “The Mercy Rule”
b. Once the D offers position character evidence, the door is open for the P to rebut that evidence. 
2. (B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged crime victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

a. (i) offer to rebut it; and

b. (ii) offer evidence of the defendant’s same trait; and

3. (C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut that the victim was the first aggressor. 

a. Applies only in homicide prosecutions in which the defendant claims that the alleged victim was the first aggressor. Prosecution may offer evidence of the victim’s character for peacefulness to rebut any evidence offered by the defendant to prove that the victim was the first aggressor. 
b. Essentially -> two ways door is open for P to offer evidence of the victim’s character: (1) defense evidence of the victim’s character and (2) defense evidence that the victim attacked first. 
b. Exceptions for a witness. Evidence of a witness’s character may be admitted under Rules 607, 608, and 609. 

i. 404 (b) Crimes, Wrongs, or Other Acts.

1. (1) Prohibited Uses. Evidence of a crime or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

2. (2) Permitted Uses; Notice. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:

a. (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

b. (B) do so before trial-or during trial if the court, for good cause, excuses lack of pretrial notice. 

2. Rule 405-Methods of Proving Character

a. (a) By Reputation or Opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.

i. Essentially -> on direct exam of witness, you can ask “what’s his reputation concerning his character, what’s your opinion of him? You can’t ask about a specific instance of conduct. 

ii. Reputation evidence -> when a witness is asked to describe a person’s reputation, how does a witness know another person’s reputation? Maybe you live in the community with them. 

iii. Opinion evidence -> evidence objection that might be raised, lack of PK. “oh I know D, and I think he’s a good dude.” Well how long have you known the D? “oh I just met him 5 minutes ago.” We might say, witness has lack of PK to admit this evidence. 

b. (b) By specific instances of conduct. When a person’s character or character trait is essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct. 

i. Example:
1. Yes, I once observed D find another person’s wallet on the street, and saw D return that wallet. 

3. Michelson Case

a. D was prosecuted with trying to bribe federal agent. And his defense is that he was entrapped (lured into it). D testifies in his own defense and lays out how he claims he was entrapped. Then the defense calls 5 other witness “character witnesses. This means that it is a witness who is going to testify to the character of another person. What did they say? They each went on and said we all know D, we live in community with him, he has reputation of being honest and law abiding. That’s character evidence. On cross of each of them, the prosecutor asked each of them questions like “so you think that’s his reputation, tell us, did you ever hear that D was arrested and convicted for receiving stolen goods, and arrested for trademark violation?” and they would say “no we didn’t hear that.” When D is calling these character witnesses, what is the purpose for this? What is it being offered to prove? Is it for issue in case? No! is it for impeachment? It is possible. Is it offered to prove conduct? The conduct at issue is did he really on his own offer federal agent a bribe, or was he entrapped? That is the principle purpose for offering character evidence. We want to show that he is an honest, law abiding guy. We know that when they all testified, under 404(a)(2)(a), that is permissible. Now P can rebut. The questions by P to witnesses on cross, were admissible under 405(a). 
4. Sexual Assault and Child Molestation Cases
a. Rule 413-Similar Crimes in Sexual Assault Cases
i. (a) Permitted uses: in a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.
ii. (b) Disclosure: if the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witness’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that court allows for good cause. 
iii. (c) Effect on Other Rules: this rule does not limit the admission or consideration of evidence under any other rule. 
b. Rule 414 Similar Crimes in Child Molestation Cases
i. Same rule as above
c. Rule 415-imilar Acts in Civil Cases Involving Sexual Assault or Child Molestation
i. (a) Permitted Uses: in a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or act of child molestation. The evidence may be considered as provided in rules 413 and 414. 
ii. (b) Disclosure: if a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.
iii. (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
5. Evidence of an Alleged Crime Victim’s Character
a. When the defendant offers evidence of the alleged victim’s character, he opens the door to victim’s character. But federal rule 404(a)(1) says that he also opens, at least a crack, the door to defendant’s character. The prosecution may respond to defendant’s evidence concerning the victim’s character by presenting evidence that defendant has the same character trait. 
6. Evidence of Character of an Alleged Victim of Sexual Assault
a. Limitations regarding evidence of character of rape victims
i. Rule 412-Sex offence cases: the victim’s sexual behavior or predisposition
1. (a) Prohibited uses: the following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
a. (1) evidence offered to prove that a victim engaged in other sexual behavior; or
b. (2) Evidence offered to prove a victim’s sexual predisposition. 
2. (b) Exceptions:
a. (1) Criminal Cases: the court may admit the following evidence in a criminal case:
i. (A) Evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;
ii. (B) Evidence of specific instances of a victim’s sexual behavior toward the defendant, if offered by the prosecutor or if offered by the defendant to prove consent; and
iii. (C) Evidence whose exclusion would violate the defendant’s constitutional rights. 
b. (2) Civil Cases: in a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy. 
Character Evidence Offered for Non-credibility Purposes
1. MIMIC

a. Don’t really need to know which one applies, as long as you know that one of them applies. 


2. 404b is almost always some evidence about some bad misconduct. And that is what raises the character evidence from the defendant. 

Purposes for which Evidence may be offered

1. Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence is offered. Only after doing that, may the court determine the admissibility of the evidence. 

2. Rule 404(b) also applies to civil cases!!

3. Under 404(b)-evidence can be offered for any purpose so long as it is not being offred to prove character evidence. 

a. But be careful b/c sometimes prosecution will make the evidence appear to be MIMIC but in fact, it is character evidence. 

i. Example:

1. P in a bank robbery case, offers evidence that D committed a series of other bank robberies and says that this falls under a common plan or scheme. This does not fall under that MIMIC and in fact goes to the D’s character. So this will not be admissible. The acts have to be in some way connected to the crime in question. 

Procedure for Determining Admissibility of uncharged misconduct evidence (steps):

1. Evidence must be offered for a proper purpose (noncharacter purpose). 

a. Whether the relevance of evidence depends on an inference as to the actor’s character. If it doesn’t -> potentially admissible. 

2. Evidence must be relevant to prove 404(b) (MIMIC) fact in question. 

3. Apply Rule 403-Probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice or other concerns under 403.

a. Example:

i. Prosecution of Defendant for bank robbery. Defendant denies involvement. To prove Defendant was involved, the prosecution offers evidence that Defendant needed money to support a heroin habit and was unemployed because he had just gotten out of prison after a child molestation conviction.

1. Even though motive is relevant here, the probative value does not substantially outweigh the danger that the jury will use the other inferences in convicting defendant. So this should not be admissible. 

4. The court must issue a limiting instruction if a party requests it do so, and may issue an instruction even in the absence of a request. The instruction must inform the jury of the proper use of the evidence, and should be clear. 

Judgment of a previous conviction-how do we enter a previous conviction into evidence?

1. Will be admissible over hearsay objection under 803(22)-judgment of conviction if it is a conviction of a felony, it will be admissible. It is a piece of paper. 

What happens if defendant was acquitted previously?

1. The evidence of defendants uncharged misconduct might still be admissible. An acquittal doesn’t necessarily mean innocence. 

2. Huddleston v. US

a. We use 104(b).

b. D accused of knowingly selling stolen goods. 32,000 videotapes. He denied knowing that they were stollen. He thought he acquired them properly. The evidence was that two months before the defendant acquired these tapes, the alleged stolen goods, the D also purchased from the same source, a large number of TV sets, which the D offered to sell to other people for $28 each. What is the key fact? The TV sets, (uncharged misconduct), he was dealing in stolen goods. He acquires the videotapes from the same source, from what he must’ve known were stolen TV sets. So because he knew that was a source of stolen goods in the case of the TV sets, that should show that he was acquiring the videotapes form the same source, that they are stolen. This goes to knowledge, if we can show the prior act (the D acquired stolen goods in the form of the TV sets). The court held that we are dealing with a 104(b) question. 

c. The reason why this is a controversial law, is b/c evidence of uncharged misconduct, it might have a serious unfair prejudicial outcome to the D. 

Habit Evidence

1. Rule 406-Habit or Routine Practice

a. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acter in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness. 

b. Habit is much more specific than character evidence. 

c. Habit concerns the propensity of a person repeatedly to act in a certain manner in a specific situation.

d. Often, this requirement will be satisfied by testimony concerning a sufficient number of instances of the same specific behavior to persuade a court that it rises to the level of habit.

Evidence of Similar Events

1. Example:

a. Negligence action by Plaintiff against Defendant, a supermarket owner, for injuries suffered when Plaintiff exited the store carrying several packages and accidentally walked into a pole near the exit door. Defendant installed the four-foot-tall solid metal pole near the door to prevent vehicles from driving into the store. Plaintiff alleges that the pole’s location makes it unreasonably dangerous for patrons exiting the store carrying packages because they would not be able to see the pole. Defendant claims the pole is not unreasonably dangerous. To prove the existence of the danger, Plaintiff wishes to present evidence that since Defendant installed the pole a year earlier, five patrons carrying packages suffered accidents similar to Plaintiff’s.

i. This would be admissible to show that plaintiff’s collision was not a fluke. It makes it somewhat more likely than it would be w/o the evidence that the condition is unreasonably dangerous. 

2. There is no rule for this similar happening evidence. It is just governed by analyzing relevance and probative value. 

a. Events took place under same or closely similar circumstances. 

Chapter 5

Exclusions of Other Relevant Evidence for Reasons of Policy

Subsequent Remedial Measures

1. Rule 407

a. When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measure is not admissible to prove:

i. Negligence

ii. Culpable conduct

iii. A defect in a product or its design; or

iv. A need for a warning or instruction

b. But the court may admit this evidence for another purpose, such as impeachment or-if disputed-proving ownership, control, or the feasibility of precautionary measures. 

2. This rule only applies when the evidence is offered to show fault or product defect, and then, only when its relevance depends on an inference that the remedial measure stands as the actor’s implied recognition of fault or that the product is defective. 

3. Evidence that the defendant improved a condition after an accident to make future accidents less likely would be relevant in an ensuing lawsuit because it tends to show the defendant believed the condition was dangerous at the time of the accident. But a rule like this might deter a defendant from fixing any problem for fear it could be brought up during litigation. 

a. The main purpose of 407 is to avoid discouraging repairs and similar conduct. The rule excludes such evidence when it is offered to prove fault. 

4. Court should still weigh probative value v. danger. 

5. Limited Exclusionary Principle

a. The evidence remains relevant for its forbidden purpose, so the court must issue a limiting instruction if asked (and may do so even if not asked). If court believes probative value is not outweighed by danger, than can exclude it. 
b. Example:

i. Plaintiff sues Defendant for negligence after Plaintiff slipped and fell on a piece of fruit on the sidewalk in front of a supermarket owned by Defendant. Defendant denies negligence. Plaintiff wishes to present evidence that following the accident, Defendant began requiring store employees to clean the sidewalk in front of the store every 15 minutes instead of once an hour. Had the policy been changed before Plaintiff’s accident, Plaintiff probably would not have fallen.

1. Rule 407 would exclude the evidence. Plaintiff is trying to show that D was negligent and that is why he changed his store policy, b/c even he believed it was not adequate enough. 

ii. Same case, except that now D defends the case on the ground that it is not responsible for maintaining the sidewalk in front of the store. 

1. Rule 407 would NOT exclude this evidence. The evidence is not directly offered to prove D’s negligence by means of an implied recognition of fault. 

6. Toer Case

a. Doctors in the hospital started giving patient a blood thinner. Commonly used to control the problem where blood needs to be thinned. Administered prior to surgery, but then it is discontinued prior to giving the surgery. They stopped giving the drug bc of procedure by hospital. Surgery was delayed by a few hours, and they continued the discontinuation of the blood thinner. Right before they get patient to surgery, he has a heart attack and dies. The hospital changed its procedure to call for the continuation of the blood thinner until just up and until the surgery. This was a remedial measure. One of the doctors testified that wouldn’t have been reasonable not safe to restart the blood thinner after delay. It was right to continue to withhold the blood thinner. In rebuttal, the plaintiff offers evidence that the hospital has since changed its procedure to call for the blood thinner administration right up until the surgery. The trial judge excluded the evidence. It is not admissible to prove negligence, but you can admit this to prove feasibility. Since D is claiming, we were not responsible for this, precautionary measures were not feasible. This is a much bolder claim, than just saying we were not negligent. 

7. Meaning of “Negligence or Culpable Conduct”

a. Some jurisdictions held and a few still hold that that the evidence is not excludable in certain products liability cases and strict liability litigation. 

b. But most courts hold that the policy of the rule applies regardless of the theory supporting liability, and federal rule was amended to make clear that product liability cases are within the exclusionary reach of the rule. 

8. What is a “subsequent remedial measure”

a. A post-accident internal investigation (self-critical analysis) also could apply

b. Firing or reassigning an employee whose conduct contributed to the accident could constitute a subsequent remedial measure. 

c. In products cases, letters or changes in operating instructions could qualify, as could design changes. 

d. The common element -> had the party taken that measure before the accident at issue, the accident would have been less likely to occur. 

9. Timing of Subsequent Remedial Measure

a. The language of the rule makes clear that the remedial measure must have been taken AFTER the event that gave rise to the action. 

10. Admissibility to Prove “Feasibility of Precautionary Measures”

a. If a D claims that it was not feasible or possible to fix the problem, then the rule will allow P to present the evidence that D did something to fix the problem.

i. Examples:

1. Suppose plaintiff is injured when she loses control of her motorcycle, which was manufactured by defendant. Plaintiff claims that the accident was caused by excessive “wobble” at freeway speeds, and that the wobble, in turn, resulted from a weakness in the motorcycle’s struts. Defendant responds that wobble at high speed is unavoidable in motorcycles. That defense amounts to a claim that it is not feasible to change the design of the motorcycle to avoid wobble. After all, if something is not possible, it is not feasible. Notice that this is a bolder defense than a claim that, while the motorcycle could have been engineered to avoid excessive wobble, defendant was not negligent because the design that was employed was safe or reasonable. 

a. Where defendant makes the bold claim that it was not feasible or possible to avoid the problem, the rule permits plaintiff to present evidence that after the accident, defendant thickened the motorcycle’s struts in a way that eliminated the wobble.

2. Same case, except now D is not claiming that it is impossible to eliminate the wobble, but instead says that doing so would involve the substitution of materials so costly as to put the motorcycle out of reach to all but the very rich.

a. If the court views the term feasible as including elements of cost and benefit, defendant’s claim would certainly challenge the feasibility of the alternate design, and the rule would permit plaintiff to offer evidence of the subsequent change.

3. Same case, except now D claims it could have changed the motorcycle’s struts so as to eliminate wobble, but that doing so would increase the risk of “weave,” another potential danger. Such a defense also involves features of cost and benefit, but of a different kind. If the court views this type of claim as challenging feasibility, it will permit plaintiff to prove the subsequent design change. Once again, this would limit the scope of the exclusionary rule.

11. Admissibility to Impeach:

a. 407 permits a party to offer evidence of subsequent remedial measure to impeach the credibility of a witness. 

b. But again, court must weigh probative value v. danger. 

12. Other Permissible Uses of Subsequent Remedial Measures Evidence; Viability of the Exclusionary Rule:

Compromise and Payment of Medical and Similar Expenses

1. Rule 408-Compromise Offers and Negotiations

a. (a) Prohibited uses-Evidence of the following is not admissible-on behalf of any party-either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

i. (1) furnishing, promising, or offering-or accepting, promising to accept, or offering to accept-a valuable consideration in compromising or attempting to compromise the claim; and

ii. (2) conduct or a statement made during compromise negotiations about the claim-except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority. 

b. (b) Exceptions- the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. 

2. Important features in Rule 408:

a. Application of the rule is not limited to the parties currently at trial. Evidence that a person previously settled a claim is excluded if offered to prove, in a case involving a different person, liability for that claim, its invalidity, or the proper amount.

3. Special Situation: The Biased Witness:

a. The court may admit evidence to prove a witness’s bias or prejudice.

b. When one defendant agrees with the plaintiff to settle the case for a certain amount but remains a party to the suit and retains a financial stake in the outcome of the plaintiff’s action against the remaining defendants.

4. Rule 409- Offers to Pay Medical and Similar Expenses

a. Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury. 

b. This is not about a settlement agreement; this is talking about pure humanitarian gesture. The defendant is not getting anything back, just simply offering to pay for medical expenses. 

c. 408 excluded not just the promise to pay or the offer to pay settlement, it also excluded statements made for negotiations. 409 only excludes a much narrower set. If you say extra stuff in connection with it, that sort of stuff is admissible. 
5. CEC 1152 covers 408 and 409
6. Rule 410-Pleas, Plea discussions, and Related Statements
a. (a) Prohibited Uses: In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
i. (1) a guilty plea that was later withdrawn;

1. Excludes guilty pleas only if they were withdrawn before judgment was entered on that plea.
2. This will be considered a party admission when offered to prove the elements of the crime. 

ii. (2) A nolo contendere plea;

1. “I will not contest it.”

2. This will be considered a party admission when offered to prove the elements of the crime. 

3. Difference between this and guilty plea -> in return for the nolo plea, the government gives up the right to use the plea against the defendant in any subsequent proceeding. 

4. Doesn’t have to be withdrawn, like the first one. 

iii. (3) A statement made during a proceeding on either of those please under federal rule of criminal procedure 11 or a comparable state procedure; or

iv. (4) a statement made during plea discussion with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.

1. Purpose is it promote plea bargaining. 

2. Statements made to the police are not protected. 

b. Exceptions: the court may admit a statement described in Rule 410(a)(3) or (4):

i. (1) In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or

1. Specialized application of the completeness doctrine. 

a. Example:

i. The defendant offers one statement made during plea bargaining, and the court finds that another statement is necessary to clarify the meaning of the first statement, the court will permit the government to introduce the other statement.

ii. (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.

1. Example:

a. Following negotiations with the prosecutor, a murder defendant agrees to plead guilty and provide information about Zed, another person involved in the crime, all in exchange for leniency. During the hearing for entry of his plea, the defendant testifies under oath, on the record, and in the presence of his counsel. In his testimony, defendant minimizes his role in the murder and claims that Zed played the major role in the crime. Later, the government comes to believe that defendant testified falsely at the plea hearing, and charges defendant with perjury.

i. The statements made at the plea hearing would be admissible against him. 

c. Policy -> We don’t want to discourage this sort of behavior. We want to encourage plea bargains. If D is worried that their attorneys would make offer to plea or make statements during plea bargain negotiations, they’d never offer to plea bargain b/c they would be worried the entire time. So we exclude this evidence. 

d. Can’t use this evidence for impeachment either. 

7. Rule 411-Evidence of Liability Insurance

a. Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control. 

b. Policy -> (1) Don’t want to prejudice the jury; (2) Liability insurance is always a good thing. There will be a source of funds to compensate victims for their injuries. We don’t want to discourage them from buying this type of insurance. 

c. This rule also only applies to LIABILITY insurance, the rule has no impact on the admissibility of evidence concerning other types of insurance. Ex. Fire insurance. 
d. Permitted purposes -> 
i. (1) When a party contests ownership of or legal responsibility for the instrumentality of the accident at issue, evidence that the person had obtained a policy of liability insurance covering that instrumentality is highly probative of ownership or responsibility. 
ii. (2) proving witness’s bias:
1. Example:

a. Suppose that in an automobile accident case, there is a dispute about the degree of damage sustained to plaintiff’s expensive sports car. During its case-in-chief, defendant calls an expert witness to testify that the damage to plaintiff’s expensive car was far less significant than plaintiff claims. If defendant’s witness is a claims adjuster for defendant’s liability insurance company, the witness is likely to be biased and informing the jury of that fact would assist the jury in evaluating credibility. At the same time, this would reveal to the jury that the defendant has liability insurance. Despite the potential for unfair prejudice to the defendant from such revelation, courts tend to hold that the probative value of the evidence on the issue of credibility is sufficiently great to require admission.

iii. (3) Jury selection. Employment by, or other relatively close connection to a party. 
Chapter 6

Examining Witnesses: Attacking and Supporting the Credibility of Witnesses

A Mode of Witness Examination
1. Rule 611-Mode and Order of Examining Witnesses and Presenting Evidence
a. (a) Control by the Court: Purposes. The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:

i. (1) make those procedures effective for determining the truth;

ii. (2) avoid wasting time; and

iii. (3) protect witnesses from harassment or undue embarrassment

b. (b) Scope of Cross-Examination: cross-examination should not go beyond the subject matter of the direct examination and matters affecting a witness’s credibility. The court may allow inquiry into additional matters as if on direct examination (meaning can’t ask leading questions). 

i. This talks about the subject of the questions on cross examination. You are limited to asking questions w/i in the subject covered on direct examination. 

c. (c) Leading questions: Leading question (question that suggests the answer) should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:

i. (1) On cross-examination; and

ii. (2) When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party. 

1. While you are technically on direct examination, we know this witness is not your friend, and so you are permitted to ask cross examination type questions. 

d. Types of objections:

i. Argumentative:
1. Asserts facts with such a forceful tone it suggests that those facts are established, and the answer of the witness is of no consequence. 

2. When you ask questions of a witness, they are supposed to be directed at getting an answer. Its not really a question at all, when you are argumentative. 
ii. Leading:
1. A question that suggests the answer to the witness. 
a. Example:

i. This is a leading question, isn’t it?

1. The question itself suggests what the answer should be.

ii. Isn’t it true this happened? And then this happened, right?

iii. Misleading:
iv. Compound question:
1. Poses more than one inquiry and calls for more than one answer. 

v. Assumes facts not in evidence:
vi. Cumulative:
1. Questions that waste time. Goes to facts well established by evidence already admitted. 
vii. Asked and answered:
1. Repeating a question. 
viii. Calls for a narrative answer:
1. Open-ended inquiry that invites the witness to give lengthy narrative responses. 

Impeachment: Introduction

1. Impeachment issues checklist:

a. (1) Ask yourself is the impeachment evidence extrinsic evidence or is it evidence elicited on cross examination of a witness being impeached?
b. (2) If extrinsic, is it admissible for this basis of impeachment? Can you admit it?
c. (3) Are there any foundation requirements?
2. Extrinsic evidence for impeachment:

a. Evidence from any source other than testimony of the witness to be impeached while she is giving that testimony here in this case.

3. 2 source of impeachment evidence:

a. (1) Cross-examination

b. (2) The rest of the known universe 

4. Rule 780-Testimony; Proof of Truthfulness; Considerations
a. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following:

i. (a) his demeanor while testifying and the manner in which he testifies

ii. (b) the character of his testimony

iii. (c) the extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies

iv. (d) the extent of his opportunity to perceive any matter about which he testifies

v. (e) his character or nonexistence of a bias, interest, or other motive

vi. (g) a statement previously made by him that is inconsistent with any part of his testimony at the hearing. 

vii. (h) a statement made by him that is inconsistent with his testimony at the hearing

viii. (i) the existence or nonexistence of any fact testified to by him

ix. (j) his attitude toward the action in which he testifies or toward the giving of testimony

x. (k) his admission of untruthfulness.
Who May Impeach?
1. Rule 607-
a. Any party including the party that called the witness, may attack the witness’s credibility. 

2. There are limitations:

a. US v. Hogan:

i. D was being prosecuted for drug smuggling. A person last name Carpenter arrested in Mexico and confessed to them that he was involved in the smuggling and that D’s were involved. Subsequent to that, Carpenter back in the US, claims his statement was obtained through torture and was false. He recants his confession. The P calls Carpenter to testify. Knows full well that Carpenter is going to deny that he was involved an deny that D’s were involved. And that is exactly what Carpenter does. Why would P do this? P offers into evidence Carpenter’s prior statements to the Mexican authorities, in which he implicates them in smuggling. And P says to judge I am only offering this to impeach the witness. If you are offering a prior inconsistent statement just to impeach them, that’s not hearsay. The Trial judge buys this. D’s are convicted. Goes to appeals, and reverses. They decide this was an improper use of impeachment. The P is offering prior inconsistent statement (in court he says D’s were not involved, out of court he said they were). How is this relevant to impeach credibility of witness? If witness is telling us one thing today at trial, but says something inconsistent prior to that, then they are not very reliable as a person. They have credibility issues. Why did court of appeals reverse? Because there was no probative value in the statement. It is impermissible hearsay evidence and the P knew this, he just wanted to find a backdoor and allow this hearsay in so that the jury can hear it. He wanted to expose the jury to unfair impermissible evidence. It was a 403 balancing error. 
Impeachment by methods not covered by specific common law or statutory rules

1. Ways to impeach a witness, but there are no rules for it, or common law has no restriction either. 

2. The way to approach any impeachment questions:

a. Is the source of the impeachment evidence extrinsic or is it cross examination of witness who is being impeached?
b. If extrinsic is it admissible?

c. Are there any foundation requirements?
3. Factors affecting the witness’s opportunity to perceive:
a. The accuracy of a witness’s testimony can be affected by the quality of the opportunity she had to perceive the event. 

i. Examples:

1. Evidence of sun obstructing witness view
2. Evidence of tree obstructing witness view

b. Demonstrating impaired opportunity to observe is a common way to impeach a witness, just as proving the witness’s superior position to observe is a common wat to show that the witness’s testimony is accurate. 
c. There are no rules that limit the way in which opportunity to perceive may be proved or disproved. 

4. Factors affecting the witness’s capacity to perceive

a. Some witnesses lack the normal capacity to perceive an event accurately.
i. Examples:

1. A person with poor vision and who was not wearing glasses

2. A person with a hearing impairment
3. Mental and emotional factors (subject to rule 611(a)-trial court has power to prevent impeachment b/c it will embarrass the witness and just because they have this impairment doesn’t mean they are not reliable). 
a. Witness suffers from a mental disorder that affects her ability to distinguish reality from fantasy.

b. Adult witness possess mind of a child. 

4. Intoxicated or under influence of mind-altering drugs. 

a. But not evidence that witness is alcoholic or drug abuser

b. It is fair to point out to the jury anything that casts doubt on the capacity of a witness to use her five senses. 

c. There are no specific rules that limit the use of this technique. 

5. Factors affecting witness capacity to recollect
a. Poor memory in general casts doubt on the accuracy of testimony. 
b. But how can one prove this?

i. Elicit the witness’s admission. 
ii. Opinion of an expert

1. Rule 702 requires that expert testimony be helpful to the trier of fact and that it be based on valid science. 

a. But some courts may exclude this on the ground that it wastes times. 

iii. Evidence of a witness reputation for having a poor memory will be excluded as hearsay, because the hearsay exception for community reputation only applies to character evidence, and having a bad memory is not character evidence. 

iv. Evidence that in someone’s opinion they know the witness to have bad memory is subject to Rule 701-it must be rationally based on the perception of the witness and the court finds that the evidence would help the jury.
6. Factors affecting the witness’s capacity to narrate

a. Some people have poor communication skills.
b. The jury can see this and will take note of it. 

7. Appearance and status factors

a. The witness is not wearing street clothes but instead an orange jumpsuit that says county jail. And is also handcuffed. The jury already formed an impression of her credibility. 
b. The court can exercise some control over such matters:
i. The court may order that a criminal defendant and any jailed witnesses be permitted to wear street clothes in the courtroom. 

ii. The court may admonish the jury to avoid prejudging parties or witnesses, using language and examples that bring the point. 

c. Complete control is impossible. 

8. Demeanor

a. Examples:
i. A witness avoiding eye contact

ii. Constantly shifting in the chair while testifying

iii. Seeming hostile or uncooperative

b. This is not evidence and is not subject to any rules.

Witness’s Character
1. Admissibility of evidence concerning a witness’s character for truthfulness or untruthfulness. This can take three forms:
a. (1) Opinion and reputation for truthfulness

i. Rule 608(a)
b. (2) Specific instances of conduct involving lying or telling the truth

i. Rule 608(b)
c. (3) Criminal convictions that suggest a character for untruthfulness

i. Rule 609
2. Evidence of witness character relates to the general credibility of the witness, rather than just the believability of specific testimony, and suggests something about the ethics or morals of that witness. 

3. The rules here only apply when character evidence is offered for the purpose of attacking or supporting witness credibility. 

4. Rule 608(a)-Reputation or Opinion Evidence Concerning Truthfulness

a. Rule -> A witnesses’ credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only AFTER the witness’s character for truthfulness has been attacked. 
b. Reputation and Opinion

i. Opinion evidence consists of a personal assessment of a person’s character by one who has sufficient knowledge of that individuals’ character to give an opinion worth considering. 
1. Requires compliance with rule 608(a) and 701 or 702 depending on if expert or lay witness

ii. Reputation evidence has both an out of court component and an in-court component. The out of court component consists of what persons in a community have said or done that reflects their opinion of the witness whose credibility is at issue. The in-court component consist of the reputation of witness’s testimony as to whether those persons regard the witness in question as truthful or untruthful. 
1. To ensure that reputation evidence is reliable and not just gossip, the courts require proof of certain foundational facts. 

2. It must be shown that the persons whose opinions make up the out of court component must have had sufficient exposure to the witness being impeached to form reliable opinions about er character. 
3. Can’t be relative newcomer to the community

4. Must also have sufficient contact with the community in question to form accurate conclusions.
c. Character for un/truthfulness

i. Opinion or reputation testimony pertaining to any other character trait, such as recklessness or inclination toward violence, is inadmissible to prove witness credibility. 
ii. Testimony about general moral character of the witness is not admissible. 

d. Evidence of truthfulness admissible only after attack on character for truthfulness

i. Evidence of character for truthfulness is admissible only when the impeaching evidence undermines credibility by suggesting character for untruthfulness. 
ii. It is not admissible when credibility was attacked by a showing that the witness misperceived events, suffered a memory lapse, or was otherwise honestly mistaken. This is because evidence of truthful character does not logically refute such attacks on credibility.
5. Conduct Probative of Truthfulness

a. Rule 608(b)-Specific instances of conduct -> Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attach or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them (specific instances of conduct) to be inquired into if they are probative of the character for truthfulness or untruthfulness of: (1) the witness; or (2) another witness whose character the witness being cross-examined has testified about. 

i. Rationale:
ii. Extrinsic Evidence Inadmissible
1. The testimony of the witness whose character is the subject of that evidence-while being cross-examine in the proceeding in question is NOT extrinsic evidence. 
a. You can ask a witness about all the times they lied. 

2. Evidence from any other source is extrinsic evidence. 

a. Example:

i. Action for breach of contract in which the defendant testifies he never accepted plaintiff’s offer. Testimony from another witness that the defendant once lied about his military service is extrinsic evidence. Documentary evidence, like a letter revealing defendant’s lie, also is extrinsic evidence. Even defendant’s own testimony about his conduct is extrinsic evidence when given in a deposition or some proceeding other than the one in which that evidence is now offered. But if defendant admits to the lie while being cross-examined at this trial, that testimony is not extrinsic and is permitted.
3. Basically, the first sentence of Rule 608(b) means that counsel can ask a witness about that witness’s conduct, but if the witness denies the conduct it cannot be proved through other evidence.

iii. Discretion to admit specific instances probative of truthfulness or untruthfulness

1. Rule 608(b) states that specific instances of conduct “may” be admissible. This suggests that admissibility is not mandatory but a matter of judicial discretion.
a. This is limited though. Courts can admit specific instances only is all other aspects of the rule are satisfied. Only if it is probative of truthfulness or untruthfulness and fits into one of situations described in the second sentence of Rule 608(b). if it is probative, then you also have to use the limitation in 608(a)-discretion to admit exists only if character for truthfulness has been attacked. 
6. Conviction of Crime

a. Rule 609-
b. (a) Impeachment by Evidence of a Criminal Conviction. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction. 
i. (1) For a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year (felony) (misdemeanors are not admissible), the evidence: 

1. (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

2. (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and

ii. (2) For any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving—or the witness’s admitting—a dishonest act or false statement (crime where one of the elements is lying or falsehood). (Could be but doesn’t have to be felony, could be misdemeanor.) 
c. (b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:

i. (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and

ii. (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.

d. (c) Effects of a Pardon, Annulment, or Certificate of Rehabilitation. Evidence of a conviction is not admissible if:
i. (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; or
ii. (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
e. (d) Juvenile Adjudication. Evidence of a juvenile adjudication is admissible under this rule only if:
i. (1) it is offered in a criminal case;
ii. (2) the adjudication was of a witness other than the defendant;
iii. (3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and
iv. (4) admitting the evidence is necessary to fairly determine guilt or innocence. 
f. (e) Pendency of an Appeal. A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible. 
g. Rationale -> admitting evidence if a witness’s criminal conviction has been justified because it helps the trier of fact determine the credibility of a person who might otherwise appear to have led a blameless life. Witness may break the law again by committing perjury.

i.  But there could be some dangers, especially when the witness is the defendant in a criminal prosecution. 

1. Example:

7. Defendant in a prosecution for perjury testifies and the prosecution then offers impeachment evidence in the form of the defendant’s prior conviction for child molestation. In such a case, the jury might ignore the issues in the perjury prosecution because evidence of defendant’s conviction suggests the defendant is a bad person who, if not guilty of the specific crime charged, still may be deserving of punishment. 
a. Scope of Rule 609:

i. NO LIMIT ON EXTRINSIC EVIDENCE

1. So you could introduce a certified copy of the judgment of conviction. 

ii. Only applies when the conviction is offered to prove the “character for truthfulness” of the witness. 

iii. Doesn’t apply if the fact of conviction is an element of an offense. 

1. Example:

a. Defendant is prosecuted for being a felon in possession of a firearm. He testifies, denying he had a gun. Rule 609 does not apply if defendant’s previous conviction for perjury is offered to prove merely that he is a felon—an element of the crime with which he is now charged. On the other hand, Rule 609 does apply if the conviction is offered to prove that defendant lied when he denied having a gun.

iv. Doesn’t apply when a conviction is offered to prove motive, opportunity, intent or other facts under Rule 404(b). 
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1. Rule 610-Religious Beliefs or Opinions

a. Evidence of witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.

Bias, Motive and Interest (collectively “bias”)

1. There is no specific Feder Rule of Evidence regulating impeachment for bias, motive, and interest. 

2. Admissible?

a. Courts can exclude bias evidence under the discretionary powers granted to them by Rules 403 and 611(a). this is because the evidence sometimes has the potential to confuse and prejudice the jury or unduly embarrass and harass the witness. 

Impeachment by Contradiction

1. There is no specific federal rule of evidence regulating impeachment by contradiction 

2. Must be important to the case

3. One common law rule limiting impeachment by contradiction:

a. Extrinsic evidence is not admissible to contradict a witness on a collateral matter. 

i. Example:

1. Prosecution of Defendant for the murder of Victim. The charge stems from a barroom brawl that left Victim dead. The prosecution claims Defendant instigated the fight and killed Victim without provocation. Defendant claims he acted in self-defense. At trial, the prosecution calls Witness 1, who testifies that Defendant started the fight and stabbed Victim without reason. In response, Defendant calls Witness 2, who testifies that just before Defendant stabbed Victim, Victim threatened to kill Defendant.

a. Steps:

i. (1) Applied only to the form of impeachment known as impeachment by contradiction.
ii. (2) Rule only applies when the contradiction concerns “collateral matters” (factual matter that has no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than in some other matter). Here, witness 2’s testimony does not concern a collateral matter. Evidence that Victim threatened Defendant has significant substantive value. Not only does it tend to impeach Witness 1’s credibility by contradicting Witness 1, it also tends to supply Defendant with a substantive defense to the murder charge. Evidence that is relevant to a substantive issue in the case is not collateral.
Hearsay Declarant





Witness





Trier of fact





Evidence





Abel: Defendant shot Joe





Zed: Abel told me that defendant shot Joe





What is happening here:


You have an in-court witness, not hearsay. Unless they are telling us what they previously said. Or we are using some other form of evidence to prove a statement of an in-court witness. 


If in-court witness made a prior inconsistent statement, that prior statement could be non-hearsay if offered just to impeach the witness. To attack the credibility. 
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