Hearsay Exceptions (still hearsay) (California only has exceptions)
X = Unavailability doesn't matter 
✓ = Declarant must be unavailable (court rule, privilege, refusing to testify, can’t remember, death or infirmity, absent from trial) (decided under 104(a))

Name



Fed. Rule



Cal. Rule
	(1) Excited Utterance
· Unavailability X
	· Statement relating to a startling event or condition, made while the declarant was under the stress or excitement that it caused
· On exam look for “!!” or “the bystander screams” 
	§1240 = Same standard

	(2) Present Sense Impression
· Unavailability X
	· Statement describing or explaining an event or condition, made while immediately after the declarant perceived it.

	§1241 = More limited.
· Statement is offered to explain, qualify or make understandable conduct of the declarant; and
· Was made while the declarant was engaged in such conduct. 

	(3) Then Existing State of Mind or Physical Condition
· Unavailability X
	· Statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but NOT including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
· Backwards looking statement NOT admissible (Yesterday I was pretty depressed)
· Present state of mind about future event is okay (I’m thinking about driving to NY tomorrow; I intend to do X. )
	§1250 = (Then existing state of mind) Same standard
§1251 = (Previously existing) Declarant must be unavailable to testify


	(4) Statement Made for Medical Diagnosis or Treatment
· Unavailability X
	· Statement that: 
· Is made for — and is reasonably pertinent to — medical diagnosis or treatment; and
· Describes medical history; past or present symptoms or sensations; their inception; or their general cause.
· DOES NOT apply to statements of diagnosis (You have Crohns)
	§1253 = Only applies to statements made for medical diagnosis or treatment when it is made by a minor concerning a case of child abuse or neglect.

	(5) Past Recollection Recorded
· Unavailability X
	· When a trial witness memory fails him. We take a document and we try to refresh the witness memory, we show the document, they look it over, and we set it aside. If it doesn't work then you can use the document as a substitute for the witness's memory. To satisfy this, you have to: 
· Try and fail to refresh the witness memory (can ask leading questions) and;
· The witness used to have personal knowledge about the events and;
· The document or memo was made by the witness or adopted by the witness and; 
· The document was made when the events were fresh in the witness memory. The memorandum or record must reflect the witness’s prior knowledge accurately.  
· If admitted, the record may be read (out loud) into evidence but may be received as an exhibit only if offered by an adverse party. 
· Rule 104(a)
· When a party uses a writing in an effort to refresh a witness’s recollection, Rule 612 applies.
	§1237 = Same standard
§771 (Production of a writing) same standard as 612

	(6) Business Records Exception
· Unavailability X
	· A record of an act, event, condition, opinion, or diagnosis if:
· the record was made at or near the time by — or from information transmitted by — someone with knowledge;
· the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
· making the record was a regular practice of that activity;
· You can have a custodian of record testify that these elements are met or you can use certification under oath attesting that all of those elements are met.
	§1271 = There is nothing that says that it must be the regular practice of the business to make a record.

	(7) Public Records Exception
· Unavailability X
	· A record or statement of a public office is admissible if: (3 different types)
· (1) Describe public offices activities, like payroll, personnel records. OR
· (2) Matter observed while under legal duty to report, like court reporter transcript BUT 
· In a criminal case, this provision excludes from its coverage matters observed by law enforcement personnel: Everytime there is a crime, auto accident, police show up and file report, even though police is under legal duty to file that report, this exception can’t be used in a criminal case to make that admissible. This applies in a criminal case only against the prosecution not against the defense. So defense can offer it. 
· (3) Factual findings from a legally authorized investigation, like the coroner investigating the death of the victim. Doesn’t extend to records offered by the prosecution in a criminal case.
	No limitation

	(8) Former Testimony
· Unavailability ✓
	· Former testimony of a now unavailable witness if given at a formal proceeding or in a deposition, is admissible against a party, who on the prior occasion had an opportunity and motive to cross examine or develop the testimony of the witness.
· The issues in both cases must essentially be the same. This works in a deposition too,  the deposition has to have been taken in connection with the same case that is currently the subject of the trial, there is an identity of parties and issues between the deposition and the trial. 
· Criminal:
· The party against whom the testimony is now offered must have had an opportunity and similar motive to develop the declarant’s testimony at the earlier trial. 
· Civil:
· The rule will apply if the party against whom the evidence is now offered either was a party to the earlier action or a predecessor in interest was a party to the earlier action. 
	

	(9) Dying Declaration
· Unavailability ✓
	· In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances. 
· Rule 104(a) is used. 
	§1242 = Must actually die. Exception applies in both civil and criminal cases, no limitation. 

	(10) Declaration Against Interest
· Unavailability ✓
	· An unavailable declarant’s statement interest against his or her pecuniary proprietary or penal interest is admissible. or exposes the declarant to civil or criminal liability
· In a criminal case -> there must be corroborating evidence. 
	§1230 = broader than federal rule. It expands the nature of the interest that is undermined by the statement. Also includes: object of hatred, ridicule, or social disgrace in the community.

	(11) Forfeiture by Wrongdoing
· Unavailability ✓
	· Statement offered against a party that wrongfully caused or acquiesced in wrongfully causing- the declarant’s unavailability as a witness, and did so intending that result. That statement will be admissible. 
	§1390 = same

	· Residual “Catch All” Exception
· Unavailability ✓X
· Use this one when you rule out the other option choices. 
	· Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in FRE 803/804: 
· (1)   The statement has equivalent circumstantial guarantees of trustworthiness;
· (2)   Offered as evidence of a material fact;
· (3)   More probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts;
· (3)   Admitting it will best serve the purposes of these rules and the interests of justice. AND
· (4)   Before the trial or hearing, the proponent gives an adverse party reasonable notice of 
· The intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opp to meet it
·  Inadmissible w.out this notice
	Under CEC, there is no such rule. The hearsay has to be covered by an exception, no “catch all exception” 



Hearsay Exemptions (not hearsay)
	(1) Opposing Party Statement/Admission
	· Any statement made by a party may be offered by the party’s opponent. Any party may produce a witness to testify about an opponent’s statement.  
· Court’s do not demand that the declarant have PK of the facts contained in the statement. 
	§1220 = Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.

	(2) Adoptive Admissions
	· Three steps to qualify as adoptive admission:
· (1) The party heard the accusation
· (2) It was a situation in which an innocent person would have denied the accusation if it was not true and;
· (3) The party’s conduct was not denial 
· If a reasonable person in the place of the D might NOT have said anything Þno adoptive admission
· 104(a) 
	§1221 = Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.

	(3) Vicarious Party Admission
	· Statement made by a party who was authorized to make the statement for the party. 
· Corporate spokesperson
· General partners.                                       
·  Lawyers speaking for clients.
· DOES NOT apply to statements of government agents in criminal cases. 
	§1222 = Preliminary fact for authorized admission determined under different standard. It treats this rule as 104(b), sufficient to support a finding. 

	(4) Vicarious Admission (regardless of authorization)
	· This applies to any employee. The employee doesn’t have to be authorized to speak on the company’s behalf. 
· Three-Part test
· Statement made by agent or employee
· Concerning scope of employment
· While employment relationship existed
	§1224 = Under California, § 1224, if you are in a civil case, and you want to offer into evidence a statement by an employee or agent, against that persons employer, you can do that only where the liability of the employer in the case is based on a respondeat superior theory (employer is responsible in this case b/c of the actions of the employee)

	(5) Co-conspirator statements
	· Made by the party’s coconspirator during and in furtherance of the conspiracy
· Requirements:
· (1) There must have been a conspiracy;
·  (2) The declarant must have been a member of the conspiracy
· (3) The statement must have been made while the conspiracy was in existence (during its course) and;
· (4) The statement must have been made in furtherance of the conspiracy. 
· 104(a)
	§ 1223 = The evidence can be admissible under this exception if the statement was made prior to (before) or during the time the party was participating in the conspiracy. So it is broader. Need to prove the facts by a sufficient to support a finding. 


	(6) Prior Inconsistent Statement
	· The declarant testifies and is subject to cross-examination about a prior statement, and the statement Is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
	§ 1235 = same

	(7) Prior Consistent Statement
	· The declarant testifies and is subject to cross-examination about a prior statement, and the statement is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in testifying; or
· to rehabilitate the declarant’s credibility as a witness when attacked on another ground
	§ 1236 = same 

	(8) Prior Statement of Identification
	· The declarant testifies and is subject to cross-examination about a prior statement, and the statement identifies a person as someone the declarant perceived earlier.
· A description is not enough, must be specific person.
	§ 1238 = Additional requirement: Prior identifying statement must have been made  at a time when the crime or other occurrence was FRESH in W’s memory; and
Evidence of statement offered AFTER W testifies that he made the ID & that it was a true reflection of his/her opinion at the time


	Completeness Doctrine
	· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
	· §356 = Rule allows conversations/verbal statement  don’t want to mislead jury by offering a statement out of context
· Not limited to writings & recorded statements


CEC w/no federal counterpart
	CEC 1370 Threat of infliction of injury
	· 1)     The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant.
· 2)     The declarant is unavailable as a witness 
· 3)     The statement was made at or near the time of the infliction or threat of physical injury (<5 yr)
· 4)     The statement was made under circumstances that would indicate its trustworthiness.
· 5)     The statement was made in writing, was electronically recorded, or made to a physician, nurse, paramedic, or to a law enforcement official.
· 6)     Admissible only if proponent of the statement gives notice to the adverse party


1

