EVIDENCE- GOLD FALL 2021 
I. Appellate Review of Evidentiary Issues 

a. FRE 103

i. (a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right (would’ve changed the outcome, prejudicial) of the party and:

(1) if the ruling admits evidence, a party, on the record:

(A) timely objects or moves to strike; and

(B) states the specific ground, unless apparent from context; or
(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.


(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
· Timely: best before the question is answered 
· Offer of Proof (to challenge a ruling excluding evidence at trial ct.):  appeals court needs to know exactly what evidence (substance) was excluded, must be done in a way the jury does not hear (sidebar, etc.) 

· Court may request this be done in Q/A form instead of the lawyer just saying “this is what she would have testified” 103(c) 
· Standards of Review:  
· de novo for hard rules (for FREs that have no discretion component: forbidden, etc.) 
· Abuse of Discretion for standards (for FREs that have a discretion component) 
II. Sources of Evidence & Nature of Proof 
a. Basic Division
i. Witnesses/ Witness Testimony 
ii. Physical Evidence: documents, gun, blood sample 

WITNESS COMPETENCY 
b. FRE 601 Witness Competency (WHO can testify, not WHO is credible) 

i. Every person is competent to be a witness, unless these rules provide otherwise. 

1. But in a civil case, state law governs the witness’ competency regarding a claim or defense for which state law supplies the rule of decision. 

a. In a civil action brought in federal court under diversity, the competency law of the state in which the federal court sits is applicable. 
· FRE 610 says evidence of a witness’ religious beliefs or opinions is not admissible to attack or support the witness’ credibility.
Exceptions:

- FRE 605: Judge may not testify as a witness. A party need not object to preserve issue. 
- FRE 606(a): Jurors may not testify as a witness before the other jurors at trial.

If a juror is called to testify, court must give a party an opportunity to object outside the jury’s presence (to mitigate bias)
FRE 606(b): CONTEXT: when there is an inquiry into the validity of verdict
- After jury delivers verdict, one party wants to file a motion for a new trial or renewed judgment as a matter of law due to jury misconduct.  

· A juror may not testify or submit written evidence to what happened during deliberations (i.e., whether there was misconduct) EXCEPT (606(b)(2))
· Extraneous prejudicial information was improperly brought to the jury’s attention (TV, internet) and not internal to the jury (life experiences of the jury, whether they are intoxicated, etc.) 
· Outside influence brought to bear on juror (bribes) 
· A mistake made in entering verdict on the form. 
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Hypnotism
- Sometimes witnesses placed in a hypnotic state remember details they did not recall before being put in said hypnotic state. 
People v. Shirley (CA LAW) (“any person who has been hypnotized for investigative purposes will not be allowed to testify as a witness to the events that were subject of the hypnotic session”). Left the door open for police to use hypnosis for “investigative purposes.”


- Does not foreclose use of hypnosis in criminal proceedings under some circumstances 

- CA Evid. Code §795 

Rock v. Arkansas (483 U.S. 44): AR law violated 6th Amend (mandating D has right to testify on own behalf in a case). 

- D is accused of shooting husband. Gives sketchy account of what happened but did not remember everything. Attorney arranged to have her hypnotized. While hypnotized, she claims to remember that gun going off but she did not pull trigger D attorney hires expert to inspect gun and says it was defective (physical evidence corroborates her own recollections after hypnosis). Arkansas had rule that would allow witness to testify to matters remembered before hypnosis ONLY. In trial, D is precluded from testifying. She is convicted. 

Takeaway: Constitution overrules the evidence rules. Holding here seemingly limited to reliable evidence, particularly when the D is testifying on behalf of themselves as to crucial exculpatory evidence. No word on others w/ exculpatory evidence who had been under hypnosis. 

Personal Knowledge Requirement 

Fed. R. Evid. § 602  

A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter (low threshold). 
- Facts Perceived (senses) = Facts Permitted to Testify. No opinions. Limit witnesses to the facts.
- Standard satisfied so long as a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts. 

- Ex. Doctor says “I don’t remember your accident, but I’ll testify as to my notes I took while you were injured” ( lack of personal knowledge, does not remember! 

( UNLESS you get a recollection (to be explored later) but these are two distinct issues. 

Oath or Affirmation Requirement 

FRE § 603: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’ conscience. 

REAL EVIDENCE 

- Tangible evidence 
REQUIREMENTS:
1. General Authentication: Produce evidence to show this item is what the proponent claims it is. 
a. Limitations on what you can claim a piece of evidence to be 
i. It must be relevant  
ii. Must be able to prove that it is what you say it is (what witnesses do I have, who can say what about this evidence) 
iii. Two Common Scenarios 

1. Illustrative 
a. “Does this photo fairly and accurately depict the scene?’ 
i. If the person saw the intersection, they can authenticate it. 
2. Real Evidence 
a. “Is this a photo of the intersection” 
i. Witness who didn’t see it taken can’t authenticate. 
b. FRE 901 (a): Proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it Is (again, low standard).  
i. Threshold questions: is it relevant & can you prove it is what you say it is 

ii. Could a reasonable person say it is what the proponent says it is? 

c. FRE 901 (b) gives a few examples of how you can authenticate evidence. 

i. Testimony of a witness with knowledge--> Saw defendant sign letter 

ii. Non-expert opinion of handwriting--> I am D's secretary, and I have seen D sign 1000 letters, and in my opinion, this is D's signature. 

iii. Expert witness--> Expert compares to an example of D's signature which could be admitted into evidence.

iv. Distinctive characteristics or the like---> logo of D's company, no one else had access, etc. (background info)

1. Appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances. 

a. Ex. X sends a letter to Y. Y writes back 3 days later postmarked and with Y’s address on it, referring to the letter and intending to accept, etc. 

b. Simpson case: Lot of things linking D Simpson to the chat room print out. Name, phone number, street address, printouts found next to his computer when they raided his house. All of these things were CIRCUMSTANCES that suggest that this printout is what the prosecution claims it to be—a printout of a chatroom in which D was chatting with an FBI agent re: child porn. 

v. Opinions about a voice – identifying a person’s voice 

vi. Evidence about a Telephone conversation (refer to rule) 
vii. Evidence about public records 
viii. Evidence about Ancient Documents or Data Compilations 
ix. Evidence about a Process or System: 

1. Evidence describing a process or system and showing that it produces an accurate result can be used to authenticate evidence. 
2. Jackson case: To prove that the Lexis-Nexis search described in Jackson was con- ducted from Defendant’s computer, assume that the prosecution offered into evidence a printout from the computer records of Lexis-Nexis that contained the words searched, the time of the search, the password employed to conduct the search, and a series of numbers that identifies the computer from which the search was conducted. Assume that searches through Lexis-Nexis are completely automated and that no human at that company participates in the processing of a search. ( Use 901(b)(9) to authenticate 
a. First must show that the numbers generated by the search are her numbers. Second, that the process was reliable 901(b)(9) through a witness or something else. 
x. Methods provided by other statutes or rules 

d. Chain of Custody 

i. Authentication involves proving that this physical item being offered into evidence is what it is claimed to be. Often witnesses are the ones who establish that. 

ii. Now if the physical item has a unique appearance 

1. Solid gold antique dagger, one of a kind  

2. Only need one witness to come and say that’s the dagger 

iii. Many times, items have a generic appearance. 

1. Handgun, white baggy  

a. I.e. if you just present a white baggy, there could be a million others. It’s only relevant if you can prove that this is THE bag that was in Defendant’s pocket. 

iv. Way to meet the standard in 901 (a) is tracing from when it was in the defendant’s pocket to the courtroom right now when its being offered into evidence. 

1. Series of witnesses (chain of custody) that shows this is the same bag and has not been tampered with or altered. 

2. Chain can be established even if there is a relatively small break in chain 
e. Self-Authentication 

i. Certain types of evidence you don’t need a witness to authenticate. We will assume that the item is what it appears to be. 

ii. FRE § 902 
1. Public Documents 

2. Official Publications—a book, pamphlet 

a. i.e. EPA report 

3. Newspapers and periodicals 

a. Printed materials purporting to be a newspaper or periodical 

4. Trade Inscriptions 

a. Coca Cola logo 

f. Best Evidence Rule 
i. FRE § 1002 

1. Does the Rule Apply: “An original writing, recording or photograph is required in order to prove its content unless these rules (FREs §§§ 1003, 1004, 1006) or a federal statute provides otherwise” 

a. IF officer says: “I looked at the video and here is what I saw”: Falls under the BER 
b. If officer says: I was there! I saw X!  NO B.E.R. problem 

ii. Writing, Recording, Photograph, Original, and Duplicate are defined in FRE § 1001. 

1. Major Points 

a. Writing (1001(a)): Letters, words, numbers, or their equivalent set down in any form. 

b. Recording (1001(b)): consists of letters, words, numbers, or their equivalent recorded in any manner. 

c. Photograph (1001(c)): A “photograph” means a photographic image or its equivalent stored in any form. 

i. Surveillance tape falls under here 

d. Original (1001(d)): see p. 63 
i. Printout of electronically stored info 

ii. An original photo includes negative/print of it

Examples

1. Fine Lines: Read carefully as to what they are testifying to: explicitly referring to the contents of a writing, photograph or recording? 

a. Prosecution for murder. Defendant’s conviction was reversed on appeal and he is being retried. The prosecution’s eyewitness, Joe, testified against Defendant at the first trial but is unavailable at the retrial. The prosecutor calls Sally, who heard Joe testify at the first trial, and asks, “What did Joe say when asked who shot the victim?” Sally responds, “Joe said Defendant was the shooter.” Is the testimony objectionable under Rule 1002 because Joe’s answer is in a written transcript?
i. Prosecutor is not asking “what did the transcript say!” (B.E.R problem) and Sally is not saying “the transcript said X” (B.E.R problem) she is testifying as to what Joe said 

Exceptions: remember 1002 said “unless these rules provide otherwise?” 

[image: image2.png]Character is an issue in the case— negligent
entrustment, defamation, child custody; rare

ISSUE IN CASE (ADMISSIBLE, 405(b))

~
» CONVICTIONS (609)
“Dis
violent”
CHARACTER ~»IMPEACHMENT » ACTS OF LYING (608(b))
/' Of Witnesses—
y Witnesses can be
y . impeached too, and
N\ heseruesapply » REPUTATION, OPINION (608(a))
PROPENSITY. i
N A
Tendency of a person AN CONDUCT (404, 405(a), 412, 413, 414, 415)
to act in a certain way N N Generally inadmissible, but for criminal exceptions &
. sexual assault/molestation exceptions

\
HABIT (ADMISSIBLE, 406)

Every time joe comes to a stop sign, he does
arolling stop. Specific conduct in a specific
situation. Does not paint someone as good or
bad from a moral or ethical standpoint




a. FRE § 1003: A duplicate (“a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original”) is admissible to the same extent as an original 
b. FRE § 1004: Exceptions! An original is not required and other evidence of the content of a writing, recording, or a photograph is admissible if: 

a. All the originals are lost or destroyed, and not by a bad faith proponent (inadvertent ok) 
b. An original cannot be obtained by any available judicial process; 

c. The party against whom the original would be offered had control of the original, was at the time put on notice the original would be required and fails to produce it at the trial 

d. The writing, recording, or photo is not related to a controlling issue. 
c. FRE § 1006: Summaries 
Judicial Notice 

- A way to prove facts without admitting any evidence. 

Issues: 

- What category of facts can we prove through judicial notice? 

- What is the procedure to get the court to exercise judicial notice? 


FRE § 201: 
- Rule governs judicial notice of adjudicative facts (facts about the particular facts that gave rise to the lawsuit) NOT legislative facts (judge says economic efficiency would be promoted if we do X or Y). 

- Court, in any stage of the proceeding, may judicially notice a fact that is not subject to reasonable dispute because it: 



- Is generally known within the trial court’s general jurisdiction; or 

- can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned (not municipal laws) 
•
Court MUST take J-N if a party requests it and Ct. is given the necessary information 

•
Court MAY take judicial notice on its own 

•
As far as instructing the jury, court MUST instruct jury to accept the noticed fact as conclusive only in a civil case. Court must instruct jury in a criminal case that it MAY or MAY NOT accept the noticed fact as conclusive.

Relevance (402)
FRE 402: 

- Irrelevant evidence is not admissible. 


- Relevant evidence is admissible unless a fed statute, US const., these rules, etc. 

FRE 401: Test for Relevant Evidence 

(1) It has any tendency to make a fact more or less probable than it would be without the evidence; AND 
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(2) the fact is of consequence in determining the question 


- derived from substantive law 

- Judge MUST assume, as the first step in the logic, that the witness has some credibility. 
- BUT, evidence regarding credibility of witnesses is always relevant. 

- To prove Defendant took part in the robbery, the prosecution calls Witness, who testifies that she was standing across the street from the bank and saw Defendant emerge with what appeared to be a bag of money. Later, Defendant offers evidence that Witness is nearsighted and was not wearing his glasses at the time the bank robbery occurred. The prosecution objects on relevance grounds.

NOTE: For CA Law, for evidence to be relevant it must go to a disputed fact. So, if there’s a stipulation as to a certain fact, then it’s not relevant. 

In a CA criminal case, if evidence is relevant. You’re basically across the finish line unless: 

- It’s privileged 

- It’s hearsay 

- Probative Value problem (analog to FRE 403) 

- Character evidence  

- Limits on admissibility established by the U.S. Constitution. 
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Probative Value (403) 
- Hard to test because there is a balancing of factors. Best objection only if eliminate others. 
- The Court MAY exclude RELEVANT EVIDENCE if its probative value is SUBSTANTIALLY OUTWEIGHED by a danger of one or more of the following: 

· unfair prejudice (hardest) 
· confusing the issues, 
· misleading the jury, 
· undue delay, 
· wasting time, (re-presenting what was already stipulated between parties)
· or needlessly presenting cumulative evidence. 

Recall relevance is this idea that if the evidence has any tendency to affect a fact of consequence, it’s relevant. Relevancy is a yes-or-no proposition. 

Probative value, on the other hand, is a matter of degree. That is, assuming the evidence is relevant, we look to see HOW MUCH this evidence affects a fact of consequence. 

Assessing Probative value 

· Common sense logical force of the evidence 

· An eyewitness is logically forceful. 

· How much do you need the evidence in light of the other evidence in the case 

· 19 eyewitnesses all saying the same thing? 

“Dangers” 

· “Unfair Prejudice” is the most difficult one on that list.  
· Might move a jury to decide the case on emotion 

· Might move a jury to ignore the law and decide someone’s just a bad person and belongs in jail. 

· Might move a jury to ignore an order by the judge to regard a piece of evidence for a limited purpose.  

Great example: Imagine OJ’s trial. We have the prosecution trying to put forward an image of Nicole’s body mutilated. To prove motive ( prob no probative value problem, but to to prove that she’s dead ( 403 problem

Undisputed Facts 



- Old Chief v. U.S. 
- D who had a prior felony, is being charged with felon in possession of a firearm and assault. D’s attorney doesn’t want to reveal the nature of the felony D previously had (to avoid screwing the jury’s perceptions up), so he offers to stipulate to it. Trial judge ruled prosecution did not have to accept that stipulation. D convicted ( US Supreme Court reverses. 

- Court notes evidence about prior assault conviction record of D was relevant under §401 (to prove D was a felon), but trial judge made a mistake in failing to exclude evidence under § 403. 

Probabilistic Evidence (403 issue)
-  Some evidence consists of probabilities presented in numerical terms. That often raises problems that you might say fall under § 403 (for causing prejudice, confusion, etc.) or even § 402 problems (I.e. a DNA sample from a large pool of people when it has been narrowed that the suspect is Hispanic). 
- 
Product Rule: If you have several characteristics to account for in, say, in the perpetrator of a crime, and if you can come up with the probability of each individual characteristic, then the probability of finding all of those characteristics in a single example is simply a matter of multiplying out the individual probabilities of each characteristic. 



- Must be truly independent variables (not blonde & blue eyes) 



- Data sampling problems 



- May bring into question racial bias 

Preliminary Questions of Fact
Intro: - This is the rule that tells us how to apply all the other rules. Things turn on the absence of certain facts. I.e. lets say when the police show up to the house they find a machete. Is that relevant evidence? We’re going to need another fact (namely that the person was killed by a machete) to know. 


- Whether the facts that are key to admissibility are present is called a preliminary question. 

- Applicable rule is FRE § 104: Preliminary Questions 

104(a) In General (mostly), The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules (can look at statement itself), except those on privilege. 
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104(b) Relevancy That Depends on a Fact. When the relevancy of evidence depends on fulfilling a factual condition, the court may admit on, or subject to, the introduction of evidence sufficient to support a finding that the condition is fulfilled. 

( There are certain cases where the evidence’s relevance depends on whether a fact exists. I.e. is testimony that the police found machete in the defendant’s apartment admissible? Only if the victim was killed with a machete? These are questions of conditional relevancy. 
(c) Matters That the Jury Must Not Hear: admissibility of a confession; a defendant in a criminal case is a witness and requests that the jury not be present; or justice so requires. 

RELEVANT STANDARDS FOR 104(a). & 104(b):
( Under 104(a): (is it more likely than not this fact exists): If there is conflicting evidence on a given point:  Say, in deciding the preliminary fact of whether a person was excited (and thus making hearsay testimony admissible) there are two witnesses who say two different things: He was excited & No he was not. If this is a 104(a) case, then the finding that she was excited must be more likely than not (preponderance of the evidence). “50/50” is not enough. 
(  Under 104(b): sufficient to support a finding (could a reasonable person believe this fact exists). This means when prosecution offers evidence of finding a machete in D’s house, and now there is conflicting evidence about whether D was killed by a machete, the Judge must inquire as to whether a reasonable person could conclude that he was killed by a machete. 
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- CA Law Comparison:
CEC 405 is an analog to 104(a), but the difference is court is still bound by admissibility rules. 

CEC 403 is an analog to 104(b). 

HEARSAY
Rationale for basic rule: Problem with hearsay is that a witness testifying to the trier of fact may not have accurately perceived the event (bad eyesight?) (perception), also maybe the witness doesn’t recall things accurately (memory), or is not able to communicate clearly (narrate), or maybe the witness is lying (sincerity). Sometimes, there’s also another person involved—what we call the “hearsay declarant” (a person who makes a statement other than while testifying at trial or a hearing). Witness hears the hearsay declarant and wants to come into court and tell everyone what she heard. We can cross examine the witness (are you sure you heard that, maybe you don’t remember accurately) but all the same problems/dangers are associated with the hearsay declarant (did they perceive accurately, were they lying?) and we are unable to cross-examine/deal with those reliability problems.  

- Notice: not every statement that’s made outside of court that presents the problem just described: There are lots of cases where a person makes a statement out of court and its relevant at trial regardless of whether that out of court speaker was telling the truth. 
(ex. Say that someone is suing their doctor for NIED, claim is doctor called the plaintiff to say you have a terminal disease, but doctor is reading the wrong file. Now, we know that the dr. was mistaken, but the issue at trial is whether he even made that statement—because if he did, he inflicted emotional distress negligently) (another ex.: adverse possession: “hearsay” from Witness: I heard Bill say he owns the land, offered to prove one of the elements of AP: it was adverse & hostile!) If we can cross the witness testifying to what the dr. says, no problems present. 
- If all the law cares about is that the statement was made, and there are no problems where we would need to cross the hearsay declarant, there’s no issue. If we’re offering to prove the facts in the statement were true, it’s hearsay. 
------------------------------------------------------------------------------------------------------------------------------
3 STEP APPROACH: 

1. Find the out of court statement: writing, or assertive conduct 

2. What is this offered to prove? 
a. How do you know? 

i. Sometimes the question just tells you (“offered to prove Chevy ran red”) 

ii. Sometimes you figure it out, by asking yourself: 

1. Which party is offering the statement? 

2. How would this be relevant to that party’s case? 

3. If the out of court statement maker was LYING, or MISTAKEN, would this evidence mislead the trier of fact?  YES ( hearsay, NO ( Not hearsay 
NOTE: If the witness and the H declarant are the same person (i.e., if the witness is testifying about her own out-of-court statement), why should the statement ever be classified as hearsay? (See p. 139 # 1 ( we are still analyzing hearsay even though they were in Court) 
1. After all, we do have the cross, we can analyze them! But, It’s still hearsay b/c we were not able to have the safeguards (Cross) working at the time the out of court statement was made. Idea is typically when you have an in-court witness not telling you what actually happened but rather what was said, its usually b/c the witness can’t recall what happened, is simply testifying upon some contemporaneous record, etc.

§ 802: 

RULE AGAINST HEARSAY 

- Hearsay is not admissible unless any of the following provides otherwise: 



- A federal statute; 


- These rules; or 



- other rules prescribed by the Supreme Court 
- Major inquiry is whether you are in fact dealing with hearsay (see 3 step inquiry above)

- § 801(c) 

- Hearsay means a statement (means a person’s oral assertion, written assertion, or nonverbal conduct, if the person indented it as an assertion; note: a command can be an assertion and so can a question [why would you go near that man with a gun?] When dealing with conduct: ask, is it assertive: look at context. Crying without more, not assertive. Rubbing leg when asked if you’re in pain is certainly an assertion) that: 

(1) the declarant (a PERSON! But also could be a parrot [recording machine can record what a person says]) does not make while testifying at the current trial or hearing  (not D pointing to victim in the courtroom)
and 

(2) the party offers in evidence to prove the truth of the matter asserted in the statement (all about what the evidence was set to prove). 

FACT ASSERTED = FACT TRYING TO PROVE = HEARSAY! 
ALSO, you cannot avoid hearsay by toying w/ what you claim it’s offered to prove. If a piece of evidence is relevant only b/c you must prove some other fact, when you offer that evidence to prove an inference in the chain leading ( hearsay (See #17, p.53; cf # 34/41)
Ex. To prove D never left her house on the night of the crime, D testifies that earlier in the evening, before the burglary took place, she told her husband, “I have a horrible stomach ache.” 


FIVE FACTUAL SCENARIOS THAT MAKE STATEMENTS NOT HEARSAY 

· SITUATION IN WHICH THE UTTERANCE OR CONDUCT CONSTITUTES “WORDS OF INDEPENDENT LEGAL SIGNIFICANCE” or “VERBAL ACT” 
· Some substantive law provision that says the mere utterance of certain words in a certain situation is “legal magic!” it creates a right, or imposes a liability, etc. 

· The mere uttering of the event is the “E” in the diagram 

· Ex. 

· K Law 

· If someone says “I accept” ( magic, objective theory of K 

· Ex. 

· Libel action by Plaintiff against the Times for publishing an article falsely stating that Plaintiff was a child molester. To prove the libel, Plaintiff offers in evidence a copy of the newspaper article. 
· Not hearsay! Doesn’t matter whether it’s true (the line in the newspaper), just that it was made! The printing of the libel! 
· BUT Same case. To prove the libel, Plaintiff wishes to testify that the day after the newspaper article appeared, Zed told Plaintiff, “An article in the River City Times states that you are a child molester.” Is this hearsay?
· Hearsay! 
· The event here is the printing of the libel in the newspaper. But how are we proving that that happened? Through Zed. Zed is a hearsay declarant. Now, if he’s lying or mistaken, we have a problem. We don’t know if the statement was even in the newspaper. 

· NOTE: Two layers of hearsay here! The newspaper & the out of court statement quoting what was in the newspaper. 

· Exam Tip: Newspapers will often raise both Best Evidence & Hearsay issues. 

· Transfer of possession of personal property ( if person makes statement at the time of transfer indicating the nature of the transfer, that statement has independent legal significance. 

· Ex. 

· To prove that a corporate board of directors approved a certain resolution, evidence is offered that when the chairperson asked all in favor to say “aye,” a majority of directors did so. Is this hearsay?
· No! Doesn’t matter if they were telling the truth, just saying aye! Indicates acceptance in a corporate setting. 
 SITUATIONS IN WHICH THE VALUE OF THE EVIDENCE DERIVES FROM THE FACT THAT WORDS WERE SPOKEN, NOT FROM THE TRUTH OF THE MATTER ASSERTED. 

· Not talking about a situation where the mere uttering of the statement creates a legal right or imposes liability (like libel) but still describe situations where just speaking in the right context is what is important, not whether what you say is true. 
· To prove that Deceased was alive at a certain moment, evidence is offered that at that moment, Deceased told a police officer, “I haven’t kicked the bucket yet.” Is this hearsay ( NO! Doesn’t matter if what he said is true. Just that he spoke that is what’s significant. 

· You can observe how this one may be more difficult with the 3-step process. 

· UTTERANCE THAT IS NOT HEARSAY: STATEMENTS TO SHOW EFFECT ON LISTENER RATHER THAN TO PROVE THE TRUTH OF THE MATTER ASSERTED 


- e.g. A threat is made, notice is given, somebody says something emotionally disturbing 
· Negligence action by Plaintiff against Defendant, the owner of a supermarket, after Plaintiff allegedly slipped on a ketchup spill. Defendant denies there was any ketchup spill. To prove the spill was present, Plaintiff calls Witness, another customer who was in the store at the time, to testify that 15 minutes before Plaintiff fell, Witness told Defendant’s manager that there was ketchup on the floor. Is this hearsay?
· YES! 

· BUT 

· Suppose Witness’s statement is only offered to prove that Defendant was aware of the ketchup spill before the accident occurred. Is this hearsay?
· Doesn’t matter if witness is telling the truth! The manager was on notice! We can cross her about whether she actually asked! 

· SEE question 5, p. 139 
· SITUATION IN WHICH THE WORDS OR CONDUCT CONSTITUTE CIRCUMSTANTIAL EVIDENCE OF THE DECLARANT’s STATE OF MIND 
· Sometimes the person says a direct statement of what state of mind is ( HEARSAY
· In that case, the assertion is the state of mind. So that is hearsay. 
· EX: Lawsuit for will. Evidence of out of court statement by deceased saying "I hate Joe." In this situation--> hearsay. Directly asserting state of mind. Offered to prove state of mind. (note: going to be exception) 

· Sometimes it's indirect ( NOT HEARSAY 
· EX: "Joe is a thief." Offered to prove state of mind. But we do not want to prove truth of matter asserted. We use it for circumstantial evidence to show he does not like Joe. Not hearsay. 

· Utterance that is not Hearsay: Statements or Conduct that are NOT Assertive or Asserting Something Other Than What Evidence is Offered to Prove 
· To prove a person had a contagious disease, evidence is offered that her doctor placed her in an isolation room. Is this hearsay?
· NO. No evidence that doctor was trying to communicate he had a contagious disease. If doctor hangs the quarantine sine on the door, then its assertive 

Exemptions & Exceptions to the Hearsay Rule 

· Recall 801(c) is the basic definition of hearsay. 801(d) gives us an exemption. Now, if you fit into 801(d), it is not hearsay no matter what it is offered to prove. Now if you can’t get it in to 801(d) AND it is hearsay under the basic definition in 801(c), then you need an exception to make it admissible ( under this scenario, it remains hearsay, though, just not inadmissible hearsay). 

· i.e. The evidence is admissible b/c it is not hearsay ( exemption 

· i.e. The evidence is hearsay, but admissible ( exception 

LOGICAL AID: 
1. Does an exemption apply 
a. Yes ( Not hearsay, H OBJ overruled 

b. No ( 

i. Is it hearsay under the basic definition in 801(c)? 

1. No ( not hearsay, H OBJ Overruled 

2. Yes 

a. Is there an exception applicable 

i. Yes ( H OBJ Overruled 

ii. No ( H OBJ Sustained 


Again, it is helpful to think about the exemptions and exceptions through their respective rationales. For an exemption, the idea is that the adversary system will root out any sort of reliability issue. As for exceptions, it is usually because that sort of evidence is generally thought of as reliable.
I. 
Exemptions under 801(d)(2) (simply NOT Hearsay) 
· Opposing Party Statement (“Party Admissions”) FRE 801(d)(2)(A) 
· Statement of D, offered by P, and vice-versa (applies to varieties)
·  We do not require personal knowledge in these scenarios, [Ex.2]
· #1: Negligence action by Plaintiff against Defendant following an auto- mobile collision. Defendant claims to remember no details about the accident. At trial, to prove Defendant’s liability, Plaintiff wishes to testify that a week after the collision, Defendant contacted Plain- tiff and said, “I fell asleep just before the accident.”
· #2: If P also wishes to testify that D also said, “I crossed the center line just after I fell asleep,” and D objects on personal knowledge grounds (since he couldn’t perceive asleep) 
· This rule makes that ok, this is going to be sorted out by the adversary system. 

· Note 

· Completeness Doctrine FRE § 106  (applies to all varieties)
· § 106 is one way, in some cases, to admit part of a statement, if another part of it has already been admitted if fairness so requires. 
· Very limited (writings + recorded statements) 
· Used to prevent taking things out of context, and to promote fairness

· Varieties 

· Adoptive Admission:  801(d)(2)(B) 

· A statement is not made by the party, but by someone else, but the party says or does something to adopt it as his own to show he believes it to be true. 

· “You shot my brother” and D nods his head 


· Authorized Admission Rule (801)(d)(2)(C) 
· Made by a person authorized to make a statement on a subject 

· Publicist, people who are in high positions in a corporation (President, CFO, etc.) 

· Standard: 104(a) preliminary facts: preponderance 

· Diff. CA Standard: CEC §1222 sufficient to support finding, but this is an EXCEPTION, not EXEMPTION. No EXEMPTIONS in CA. So, it’s hearsay, but admissible hearsay. 
· Preliminary Fact: Authority 

· Agent or Employee (801)(d)(2)(D)
· Statement was . . .  (preliminary facts) 
· made by an agent/employee 
· on a matter in the scope of that relationship 
· Truck driver saying my co. will pay your damages is not within scope of

· and while it existed (statement before fired)

· Standard: 104(a) preliminary facts: preponderance 

· Co-Conspirator Statements FRE (801)(d)(2)(E) 
· Four preliminary facts 
· There was a conspiracy 
· Timing question: had to have already agreed to commit the crime. First statement often will not count 
· C.E.C. 1223(b): broader, can be prior to the formation of a conspiracy 
· Declarant (out of court statement) & party against whom evidence was offered were members of a conspiracy 
· Statement was made during the conspiracy 
· Statement was made “in furtherance” of the conspiracy 
· NOT in police car saying “damn we should’ve used this other bullet” 
· Recall statement itself is NOT enough to establish the preliminary facts (text box above) 

· Does not require that the crime of conspiracy be alleged in the case. I.e. that Defendant is simply charged with murder has no effect on the application of the rule. 
Nice Example: Witness overhears Zed and Defendant in the bar talking about getting Anthrax. Instead of calling the witness (bartender), prosecution calls Witness’s spouse. If permitted, the spouse will state that Witness told her that he heard Zed say to Defendant, “If you can get the anthrax, I’ll take care of the delivery.” Defendant objects on hearsay grounds. 
- Here we have hearsay within hearsay. Z’s statement is possibly exempted, but the bartender’s statement to Wife is not covered under this exemption because bartender is not a co-conspirator. We’d have to find another exemption for Bartender ( Wife 
-------------------------------------------------------------------------------------------------------------------------------
RECAP CA LAW DIFFERENCES FROM FRE ON THIS EXEMPTION: 

-  There are no exemptions to the definition of hearsay under CA law, only exceptions. 

- CA Evidence law allows for verbal statements under their completeness doctrine.  C.E.C § 356 

- For CA (§ 1224), if we are in a civil case, only where a party’s liability is based on an employee’s actions is the statement of that employee treated as a party admission of the employer.  See question 3, p. 44 (if truck driver does nothing wrong, no adoptive admission)

II. 
Other Exemptions under 801(d)(1) 
- Prior statement given by a person who is now testifying at the trial as a witness. 

- Connected to the idea that an in-court witness can make an out-of-court statement that could still be hearsay. 

 3 Different Types of Prior Statements of a Witness:
- A prior inconsistent (with trial testimony) statement [801(d)(1)(A)]

- A prior consistent statement [covered later]
- A statement identifying a person after the witness perceived that person (d)(1)(C)

* For each of these three subsections, we require: (1) declarant must now be testifying at the trial or hearing where evidence is being offered; (2) must be subject to cross-examination concerning their prior statement at this trial + (3) “add’l element” for each category

Prior Identification 
Category 1: 801(d)(1)(C): photograph (mugshot identifications); police line-ups; unstaged identifications (seeing them being interrogated by the police while reporting a shooting)  

- Add’l Element: They made, out of court, a prior statement identifying a person after perceiving that person. 

- E.g. Prosecution of Defendant for robbery. Police arranged a formal line-up, and Witness, the clerk who was on duty when the robbery occurred, identified Defendant as the perpetrator. At trial, after presenting evidence about the line-up procedure, the prosecutor asks Witness who she identified. NOT HEARSAY. 

NOTE: Statements about appearances, i.e. “gave a description to police and D fits the description” ( NOT MADE ADMISSIBLE BY THIS RULE. DESCRIBING v IDENTIFYING. 

Category 2: 801(d)(1)(A): Prior Inconsistent Statements 

- Recall, the use of a prior inconsistent statement for impeachment purposes is not hearsay, even under the basic definition in 801(c) what she said doesn’t have to be true, we just want to show that she made the statement. Now, we are addressing a separate question. A broader one. Now, it could be admissible even if its offered to prove the truth of the matter asserted. 
- Add’l El.: Prior Inconsistent statement made under oath at a prior trial, hearing, or depo. 


- Not an affidavit! That’s not at a trial, hearing, or deposition. 

- Must be inconsistent: not: now at trial: “I don’t remember” before: It was blue 

- NOTE: 613(b): Extrinsic evidence & Prior Statements [OUTSIDE THE MOUTH OF THE WITNESS AT TRIAL] (any evidence to prove the prior statement other than the testimony the witness being attacked gives at trial I.e. a police report of a prior statement made to police, bringing in the officer to say what the witness said) of a prior inconsistent statement is admissible only if the witness (at some point) is given an opportunity to explain or deny the statement. 

- NOTE: 806: This is an exception to 613, for cases involving challenging credibility, and where a hearsay statement has already been admitted, which says if you want to use extrinsic evidence to prove someone’s inconsistent statement & they thus need an opportunity to explain or deny, wherein if it’s an out-of-court declarant whose inconsistent statement you are using, that out-of-court declarant may be dead, so we don’t have to give them opportunity to explain or deny. 

CA LAW DIFFERENCE: 

NOTE in CA, a prior inconsistent statement (even not given at a trial or hearing) of a testifying witness is admissible for all purposes b/c it’s a prior inconsistent statement. CEC §1235
§ 803 Exceptions to the Hearsay Rule 

- Rules 803, 804, 807 

Rule 803 begins with the following language: “The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness . . .” 

1.  
FRE 803(1) Present Sense Impressions: TIMING KEY 

- A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it. 

- All about timing, person makes a statement describing or explaining an event, either simultaneous with their perception of it, or immediately after perceiving it. They’re not going to forget, the event and the statement are so close in time there is no danger of a memory failure, 

Elements: 

- Event or condition 

- Statement must describe or explain the event or condition 

- Declarant (NOT in-court witness) must have made the statement while or immediately after perceiving the event or condition. (no time to think about it)

2. FRE 803(2): Excited Utterance: STRESS OR EXCITEMENT KEY 
- A statement relating to a startling event or condition made while the declarant was under the stress of excitement that it caused. 

- Rationale is because the speaker is excited, they’re too emotionally excited to think of a lie, so we think of it as reliable. 

- KEY: 


- Look at verb. Did out of court speaker scream, mumble, whisper? 


- Look at exclamation points 

- Coma example: timing not as relevant, if a guy just wakes up from a coma and screams, that could still be an excited utterance 

Elements: 

- Startling event or condition (objective) 
- Statement must relate to that event or condition; and 

- The declarant must have been under the stress or excitement that it caused when she made the statement. (subjective) 
-------------------------------------------------------------------------------------------------------------------------------
DIFFERENCES w/ CA LAW
- Present Sense Impression CEC § 1241 – only creates an exception if statement is offered to explain, qualify, or make understandable conduct of the declarant and was made while the declarant was engaged in such conduct. 

- Narrower than federal rule which allows anything so long as the speaker perceives it and speaks: CA rule is limited to statements offered to explain, qualify, or make understandable conduct of the declarant (“I’m smiling, I’m waiving; here’s what I’m doing and here’s why I’m doing it right now OK) but “Defendant has a chainsaw” probably not OK). 

- In CA, the “OJ Simpson Exception”, CEC § 1370, wherein a statement is admissible if: 

(1) purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant. 


(2) The declarant is unavailable as a witness 


(3) The statement was made at or near the time of the infliction or threat 


(4) Circumstances corroborate her

(5) Statement was made in writing, was electronically recorded, or made to a medical care person or to a law enforcement official. 

I.e.: The prosecution offers into evidence the sound recording of a telephone call the victim made to 911 in which she stated, in a calm voice, “My former husband kicked me in the head a few minutes ago.”  When the police arrived shortly thereafter, they discovered the victim unconscious.  She subsequently died of a brain hemorrhage.  
3. § 803(3): State of Mind Exception (see questions on p. 201) 
- Recall: circumstantial evidence of state of mind is not hearsay: I.e. “I am Elvis.” But, sometimes it’s a close call, i.e. “I believe I am Elvis” this exception addresses those in the second category. 

- Statement describing declarant’s then-existing state of mind or physical condition (state of mind: motive, intent, plan, or physical condition: emotional, sensory, or physical condition)  

a. When someone is describing what is going on INTERNALLY in their head or in their body, that is a statement within this exception.

b. Not admissible under this exception are statements of memory or belief offered to prove the fact remembered or believed 

i. I.e.  a situation where it’s “I believe I saw Chevy ran the red light,” “I remember seeing the Defendant shot the victim” to prove Defendant shot the victim or that the Chevy ran the red light. 

4. § 803(4) Medical Diagnosis or Treatment (see questions on p. 201) 

a. A category of hearsay reliable enough to admit because when a person is making a statement for the purpose of getting medical diagnosis or treatment or helping someone get medical help, they are going to tell the truth, try to be accurate. 

b. Must also describe medical history, past or present symptoms or sensations; their inception; or their general cause 

c. Does not require the statement be made directly to a medical professional, simply requires the statement be made FOR purposes of medical diagnosis or treatment 

i. If somebody runs up to an accident victim and says “I’m on the phone with 911, what do you want me to tell them,” ( my leg is killing me from the accident victim qualifies. 

ii. A hiker who tells another hiker who’s helping him with first-aid 

iii. If paramedic tells ER doctor: “Victim says her leg hurts,” this qualifies 

iv. BUT maybe not, a statement made to a doctor hired by declarant’s attorney solely to assess the extent of damages to a client in a negligence case. Or a doctor simply reading off a diagnosis—that’s not for purposes anymore, that is the diagnosis. 
*NOTE on 803(3) and “intent” statements* 
· There are circumstances where someone says “I intend to go to the movies tonight,” it’s admissible to prove the then-existing state of mind, the intention, and from that, the jury can infer that the declarant acted in accord with her intention. This is referred to as the Hillmon rule. 

· The trickier circumstance is where Jane says something like “Joe and I intend to go to the movies tonight.” The part about what Joe intends here is not reliable enough to be within the exception according to the majority of courts. The majority of courts will actually not even allow this evidence in at all, because the admissible part (Jane’s comment about her own intention) may not be presented in a form that doesn’t distort the original statement and presents a 403 problem if the judge simply instructs that the jury can only use it for Jane’s future intent and not Joe’s.

·  The minority of courts will admit the statement not only to show the speaker’s intention and action, but also to show Joe’s IF there is corroborating evidence. 

TLDR: 
- To the extent that a statement is describing what the declarant and another person are doing in the future, most courts will not allow the admission of that evidence. 

- A statement describing what someone other than the declarant is doing in the future is clearly not admissible under the basic language of 803(3). 
-------------------------------------------------------------------------------------------------------------------------------

CA DIFFERENCES 

CEC 1251, an additional exception, in some ways expands on 803(3) and allows for statements describing prior physical condition, state of mind, plan, etc. but requires the speaker be unavailable to testify. See question 
CEC’s version of 803(4) is extremely narrow. It only covers statements made by (1)  a victim who is a minor at the time of the proceedings + (2)  relates to child abuse 
-------------------------------------------------------------------------------------------------------------------------------

5. § 803(5): Recorded Recollection Exception 

- Allows the admission into evidence, by means of reading it to the jury, a record created by a witness (must be avail) (or adopted by a witness) when the event was fresh in their memory, and when the witness cannot recall. This is because trials can often take years! 

· The proponent can only read the text of the document to the jury, while the adverse party can introduce it into evidence. 
Preliminary Facts required by preponderance of the evidence 104(a):
-  The record is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately; 
-  Was made or adopted by the witness when the matter was fresh in the witness’ memory; and

- Accurately reflects the witness knowledge.

- “Adopted” : if the statement was not recorded (written, etc.) by the declarant, he or she must adopt the statement as true: 

- e.g. Defendant asks Witness whether she gave a description to Officer when the perpetrator’s appearance was fresh in her mind. Witness answers that she did. Defendant then asks whether her description was accurate. Witness says yes. Defendant then asks if she saw what Officer wrote down. Witness says yes. Defendant then asks whether Officer accurately wrote down what Witness told Officer (here’s the question probing adoption). Again, Witness says yes. Defendant asks Witness to read the description into the record. The prosecutor objects. How should the court rule?  ( Overruled. 
NOTE: 

· Two distinct issues: (1) Refreshing the Recollection of the Witness (almost always allowed so long as other side gets a copy & the witness says yes! that might refresh my memory) & (2) the 803(5) issue brought up above.  
· Refreshing the Recollection of the Witness is not governed by this rule. However, if you are using a writing, you do have to provide a copy to the other side, they are able to cross-examine that witness, inspect the document, or introduce the document into evidence.  FRE § 612 
6. § 803(6): Business Records Exception 

· We make business records admissible because they are reliable. Businesses, need to have accurate records in order to stay in business. 

· Preliminary Facts to be Established by a Preponderance 104(a): 
· (a) The record was made at or near the time of the events being described by -- or from information transmitted by -- a person who had knowledge [see p. 217; #4 for info re: or from info transmitted by] 

· (b) The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, profit or non profit, 

· Report from personal investigator hired by UPS boss to follow a driver is not a regularly conducted activity! 

· (c) The making of this type of record was a regular practice of the business 

· One-off customer satisfaction survey at UPS

· Litigation memos created by people in the business 

· (d) all preliminary facts are shown by the testimony of the custodian or another qualified witness (custodian of records!) 
· (e) Under FRE, opponent can, with the burden of persuasion, indicate that it lacks trustworthiness. 
7. § 803(8): Public Records Exception 

· Recall, there will be things that could fall under this exception and the business records exception. The B.R. exception is quite broad. 
· However, things forbidden by the limitations in this section (on the prosecution’s use of factual findings or matters observed under a legal duty [803(8)(A)(ii)-(iii)] in a criminal case) CANNOT be avoided by using the business records exception. 

· 803(8)(A): gives us 3 categories of different Records that can be admitted: 
· 803(8(A)(i): Internal documents like HR records, policy manual, employee records, etc [most similar to business records exception] 
· 803(8)(A)(ii): a matter observed while under a legal duty to report 
· E.g. a court reporter’s transcript is admissible over a hearsay objection 

· This DOES NOT include, in a criminal case, a matter observed by law enforcement personnel. 

· Could be offered by the Defendant, not by the Prosecution. 

· Unless, potentially a completeness doctrine issue. See p. 220 Q4. 

· 803(8)(A)(iii): factual findings from a legally authorized investigation 
· Again, the prosecutor cannot use this part of the rule. D can. 
-------------------------------------------------------------------------------------------------------------------------------
CA Law Differences 

-  Under CA law, under the analogous business record exception (C.E.C. 1271), there is no requirement that the making of the record was a regular practice of the regularly conducted activity. I.e. no 803(6)(C), but there is a (B). See Supp p. 57 # 1 – even if it’s the first time an accident report was written up, its ok! 
- Under CA law, there is no references to opinions or diagnoses in their business record exception. 

- Under CA law, burden to show it’s trustworthy is on the proponent, as opposed to the objecting party. 
- Under CA law public records exception, there are no limits on the prosecutor’s use of factual findings in a criminal case 

8. § 803(7/10): Absence of Entry in Business or Public Record 
· Makes evidence that a matter is not included in a business record or public record admissible for the purpose of showing the non-occurrence or non-existence of that matter. 

· I.e. credit card records pertaining a specific person’s account admissible to prove that those records have no entry showing payment for charges. 

§ 804 Exceptions to the Hearsay Rule 
- The rule 804 exceptions ALL require the witness/declarant be unavailable: 

· 804(a): declarant is unavailable if . . . 
· Exempted from testifying b/c of privilege [witness in court]

· Refuses to testify about the matter despite a court order [in court]

· Testifies to not remembering the subject matter 

· Cannot be present or testify b/c death, infirmity, physical/mental illness

· Or is absent from the trial and the proponent, by process or reasonable means, has not been able to get them to testify. 

· If a party claims it was unable to secure presence, determine whether there was reasonable effort to get them to come. 

· A declarant is not unavailable if the proponent of hearsay caused absence 
-------------------------------------------------------------------------------------------------------------------------------

1. 
§ 804(b)(1): Former Testimony (includes depos) Exception: 

NOTE: Typically present double-hearsay issues. You have the former testimony of the declarant, and a transcript or person testifying as to what they said. Transcript is typically covered under the public records exception. Now what about what the declarant said: 

· In a civil case, we can admit the testimony from the earlier proceeding in today’s civil action, we can admit it against someone who was not a party in the first case, but only if there was a party in the first case who we can call a “predecessor in interest” of the party against whom the testimony is offered today & similar motives & cross examine. 
· In a civil or criminal case, if the person whom the evidence is being presented today was a party in the first case, the former testimony will likely be admissible against them in this case so long as they had an opportunity to cross-examine & had similar motives. 

Ex. Of Dissimilar Motives & Reappearing Party : First proceeding was nuisance suit brought against Airline for noise pollution.  Airline offered Expert’s testimony in that case.  Expert is now dead.  Estate of Y now offers that testimony in wrongful death case against Airline.  Different issues in case, motives to examine witnesses different. 


Defining Predecessor in Interest: 

· Majority Approach: usually parties will be “predecessors in interest” if the party whom its against in this trial is in, and was in privity (close, legal relationship) with the predecessor it was offered against 
· Minority Approach: predecessor in interest means similar interests 
· See p. 233 # 11. 
-------------------------------------------------------------------------------------------------------------------------------

CA Law Differences  
See p.61 questions

- CA 1291: similar provision to FRE’s provision on former testimony of someone offered today against someone who was a party in the first place. Motive requirement, cross exam requirement

-However, under CA law, CEC 1292, they follow the minority approach: predecessor in interest means similar interests. 

- Under CEC 1291, if offering evidence at today’s trial against the party who offered it in the first trial, it’s admissible, regardless of motive.  

-------------------------------------------------------------------------------------------------------------------------------
2.  § 804(b)2): Dying Declarations 

· In a prosecution for homicide or a civil case, a statement that the declarant, while believing the declarant’s death was imminent, made about the cause or circumstances of its imminent death. 
· Only statements about cause or circumstances of death (this is what killed me)
· In criminal cases, limited to charges for homicide 

· Preliminary question (104(a)) whether death was imminent. Judge will weigh the statement itself (could be determinative) and anything else to determine. 

------------------------------------------------------------------------------------------------------------------------------
CA LAW Differences 

· No “homicide-only” limitation under CEC 1242 (Dying Declaration). Any civil or criminal case. But under the CA exception, the declarant has to die. 
3.  § 804(b)(3): Statement Against Interest 

· Rationale: People are reluctant to make statements that are against their interest, and if they do make such statements, the statements are likely trustworthy. 

· Wholly DISTINCT from “opposing party statement” exemption: an opposing party statement does not have to be against the party’s interest at the time they made it. Plus, for an opposing party statement, that party is generally available. A requirement of this rule is that declarant be unavailable. Additionally, the exemption requires the declarant be a PARTY. Here, not so.  

· Rule: 

· Would a reasonable person in the declarant’s position only make that statement if they believed it to be true b/c otherwise it was so against a category of interests covered by the rule? 

· Proprietary or pecuniary interests, forfeits a civil claim, exposes declarant to criminal liability 
· If the statement subjects the declarant to criminal liability, there must be corroborating circumstances indicating the statement is trustworthy. 

· LOOK AT THE CIRCUMSTANCES! 

· Cf. To prove that Zed, and not Defendant, committed the crime, Defendant offers evidence that Zed, a member of an underworld “family,” told his “don” that he had set up a “terrific cocaine distribution network,” just as “don” had told him to do. Zed died before trial. The prosecution says Zed’s statement is hearsay. 
· This is hearsay! This statement was not against his interest! That’s his boss! A reasonable person would lie to impress the boss! 
· See p. 241 Q7 
-------------------------------------------------------------------------------------------------------------------------------

CA Law Difference 
· CEC covers interests relating to shame or ridicule as opposed to solely pecuniary/prop. 
-------------------------------------------------------------------------------------------------------------------------------

4. § 804(b)(6) Forfeiture by Wrongdoing Exception 
a. Rationale: Parties should not be able to abuse the hearsay rule by making/contributing to making witnesses who are bad for them go away. 
· “A statement offered against a party that wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result. 
· Simple ex: Criminal D arranges to murder/intimidate a prosecution witness 
§ 807: Residual Exception to the Hearsay Rule
- Even if you cannot fit into an § 803/ § 804 exception to the hearsay rule, court has some discretion to admit, if: 

· Out of court statement looks reliable 
· If there is something about the circumstances which suggests this hearsay is reliable, this element is satisfied 
· Out of court statement is needed
· more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts 
· Notice required before trial. 
- Ex. P. 254, #1: Product liability action by P against D, an automobile manufacturer. Plaintiff claims that Husband was driving a new car manufactured by D when the car’s defectively steering mechanism failed, causing him to lose control. Husband died from injuries he sustained in the crash, but lived long enough to tape-record a description of what happened. Plaintiff offers the tape recording into evidence. Assume that Zed was also in the car with Husband, and that the car, though badly damaged, has been preserved. Defendant makes a hearsay objection to the admission of the tape recording. How should the court rule?
· Likely sustained. This does not fall under the other exceptions. May meet the first element of residual, but is it needed?: Zed is available—live witness. Plus, car has been preserved, this is a design defect case. 

Constitutional Requirements and the Hearsay Rule 
Issue 1: Even if a hearsay objection is overruled, there can be a related objection to raise, in a criminal case, under the U.S. Constitution’s confrontation clause. 

The confrontation clause will exclude an out of court statement offered against a defendant in a criminal case, if: (1) the declarant does not testify at the trial, (2) the statement is testimonial in nature, (3) the defendant never had a chance to previously cross-examine the declarant about that statement. 

- Now, the fuzzy element is (2): “the statement is testimonial in nature” 

· Statements are nontestimonial when 
· made during police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.
·  They are testimonial when 
· the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.
· Other hearsay developed by the police themselves—forensic reports. 

· You cannot use the confrontation clause objection if you caused the absence of witness. 

· I.e. if another party puts forward hearsay under the forfeiture exception, you cannot claim confrontation clause. 

· If “former testimony exception” is used by the prosecution, confrontation clause is satisfied b/c you have a requirement in that exception that D had a chance to cross-examine the witness. 

Issue 2: Another con law issue is raised when evidence law excludes exculpatory evidence the Defendant wishes to put forward in a criminal case—due process. 
· Prosecution of Defendant for murder. The crime was witnessed by several people, each of whom independently identified Defendant in non-suggestive line-ups. At trial, Defendant calls Witness and wishes to have her testify that Zed, a casual acquaintance of Defendant, confessed that he had committed the murder. Zed is unavail-able. Defendant is unable to present any evidence corroborating the trustworthiness of Zed’s statement to Witness. The prosecution objects on hearsay grounds. Defendant responds that exclusion of the evidence would violate his constitutional rights.
· Recall, you need corroborating circumstances to use the statement against interest where someone is criminally implicated. No Chambers problem – unreliable & not the difference between whether D is innocent or not, b/c we have several independent witnesses who identified as the murderer. 
Character Evidence
· KEY: figure out what are we using the evidence for: 
· 404(a)(1) General Rule: “Character evidence” is not admissible to prove conduct.

· Character evidence is evidence that is making a generalization about a person that conveys a moral or ethical judgment about them 

· Defendant is violent; D is a careless driver 

· Character evidence is admissible when . . . 

· § 405(b) Issue in Case: 

· If character is an essential element of a charge, claim, or defense, character evidence is admissible. 

· Character is never an essential element of a criminal case. 

· Civil cases 

· Negligent Entrustment, Defamation, Child Custody, Wrongful Death (loss of consortium: loss of company of person killed: was the dead spouse a jerk the plaintiff would miss?)
· § 404(a)(2) Exceptions for Character to Prove Conduct of Defendant or Victim in a CRIMINAL case ONLY. 
· Evidence of a D’s character not admissible during P’s case-in-chief. D opens door.
· (A) A criminal defendant may offer evidence of the defendant’s pertinent trait (in a murder case: gentle or violent), and if the evidence is admitted 
· Prosecutor may offer evidence to rebut it 
· D “opens the door!”
· (B) A criminal defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted 
· (i) Prosecutor may offer evidence to rebut evidence about victim; and 
· (ii) Offer evidence of the defendant’s same trait D claims V has 
· I.e. if the D offers evidence that the victim has a particular trait, kicks door open to showing D had that same trait. 
· (C) In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor. 
· **Note, this is different than (b) – “evidence that the victim was the first aggressor” is not character evidence—it’s things like “He pulled a knife out and thus was the first aggressor” – this allows the prosecution to GO FIRST in that circumstance, offering character evidence to rebut that. 
· § 413/414 Criminal Sexual Assault, Child Molestation, Civil Actions Related to Sexual Assault or Child Molestation [Specific Instances] [To Prove Conduct]
· For these cases, doors are wide open (D does not have to go first in presenting character) 

· §413: In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault or child molestation. 
· § 414: In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation.

· Not that D is known as a sexual predator by reputation, or that an expert thinks he is, but that he actually committed a sexual assault. 
· § 415: Whatever was allowed to be admitted under 413/14 is admissible in a civil action related to sexual assault or child molestation. 

Even if D was acquitted of a sx. assault, “committed” is a preliminary fact that needs to be established, but is a 104(b) fact—low standard: sufficient to support a finding.
· § 412: Victim’s Sexual Behavior or Predisposition: In a civil or criminal case where D is charged with committing a sexual assault, the D cannot offer evidence of the victim’s prior sexual behavior or predisposition. 
· Recall, D can offer character evidence of a victim’s pertinent trait. Congress imposed the 412 limitation in cases of sexual misconduct. Limits D’s ability to open the door in such a case. 

· Exceptions for Criminal Cases:  
· 412(b)(1)(A): Evidence of specific instances of victim’s sexual behavior if offered to prove someone else was the source of semen, injury, or other physical evidence. 

· 412(b)(1)(B): Evidence of specific instances of a victim’s sexual behavior towards the defendant, 

· if offered by the prosecutor or 

· if offered by the defendant to prove consent  
· 412(b)(1)(C): If admitting evidence is constitutionally required. 

· Only if highly probative/reliable/looks like it could change result

· Exception for Civil Cases 

· May admit if proponent can overcome the “reverse” probative value analysis – probative value substantially outweighs the harm (RARE!) 

· CA Difference: P has to open the door of her positive traits and only then D can only rebut. 

Limits on the Manner (How!) You Introduce Character Evidence 
· Applies to 404(a)(2)(A)-(C) ( Review qs on p. 300 
· § 405 
· 3 forms 

· Opinion Evidence (W testifies “In my opinion D is violent”) 
· Reputation Evidence (W testifies “D’s reputation is a nice guy”) 
· Specific Instances of Conduct (W testifies “D beat up Y last week”) 
· NOT allowed, unless issue in the case (405(b)) 
· & also admissible for sexual assault stuff (412/413/415) 

· & on cross of character w. giving opinion/rep. test via 404(a)(2)
· Reputation or Opinion are the only types of testimony allowed when a person’s character or character trait is otherwise admissible. On cross-examination, of the character witness, the court may allow an inquiry into specific instances of the person’s conduct (prosecutor must have good faith belief conduct occurred: p. 300 #5) 
· Recall 803(21) Hearsay exception for reputation makes this okay! 

-------------------------------------------------------------------------------------------------------------------------------
CA Law Differences 

· CEC 1103(b) differs from the FRE in one significant respect. Recall that under the FRE, if the defendant opens the victim character door (i.e. by showing an opinion saying the Victim is violent), the prosecution (victim) can show that the Defendant had the same pertinent trait. 

· The CEC only allows this to happen when the trait is violence. Not “the same trait.” 

E.g.: Prosecution for theft of diamond ring.  Victim claims defendant stole her ring.  Defendant claims ownership of the ring and claims it was Victim who stole it and that defendant just took it back.  Defendant offers evidence that Victim has character for dishonesty.  Prosecution then offers evidence that Defendant has character for dishonesty.  How should the court rule under the Federal Rules?  The C.E.C.?   FRE ( YES, CRE ( NO! Not violence! 
Non-Character Uses of “Other Act” Evidence 

(I.e. not proving character & conformity to that character) 

· If an “other act” is probative/relevant for some other purpose other than character, regardless of whether an inference of character MAY be permissible (subject to § 403 grounds)  if the jury hears the evidence, it is admissible 

· Do you have to infer something about his character for this evidence to tell you something about the likelihood of his guilt? If Yes ( Inadmissible C. Evidence If no ( Admissible 

§ 404(b), using the acronym “MIMIC:”

M -- motive

                                                                  I --   intent

                              M –-absence of mistake

 I  -- identity

                          C – common scheme or plan

· Identity: “Prosecution of D for robbery of a convenience store wearing a smokey the bear costume. D says you’ve got the wrong guy, it’s not me, I was in Vegas.” His friend comes up and says I’ve helped him rob three other banks in the past year by the same method. 

· Wouldn’t work nearly as well for murder where D stabbed someone in the heart, b/c this is a common way to murder & thus not as probative of identity. 

· Doctrine of Chances (repetitive nature of events rules out coincidence) 

· Multiple stolen laptops in the home, what are the odds she found all of them? 

· Common Scheme: crime sprees usually cannot be common scheme, usually just character 

Issue: Prelim. Fact must be shown that Defendant/plaintiff in fact committed the “other act”  
- Conviction is going to be obviously enough, but we are talking about a 104(b) question—party trying to prove the other act must provide evidence “sufficient to support a finding” that the act happened.   


- 803(22) Hearsay exception for felony convictions being brought into court 

- Oddly, acquittal on the other hand does not mean you can’t use it. Remember, sufficient to support a finding is a really low standard. 


- No hearsay exception for acquittals being brought into court. 

 ------------------------------------------------------------------------------------------------------------------------------

Issue: Degree of Required Similarity Between Charged and Uncharged Conduct 

· How similar do the robberies have to be to apply the MIMIC theory to get things admitted? 

· First, similarity is important, but so is uniqueness 
· Sometimes similarity is not required at all. 

· Prosecution of D, a parking valet, for car theft. The day before the car was stolen, its owner had driven it to the restaurant, and D parked it. D denies committing the crime. To prove D committed the crime, the prosecution wishes to present evidence that when D parked the car the day before it was stolen, he made a clay impression of the key. D objects on the ground that the uncharged and charged acts are not sufficiently similar.
· Overruled! Similarity is not required here to prove motive or intent.
-----------------------------------------------------------------------------------------------------------------------
Habit Evidence
- § 406: Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on the particular occasion the person or organization acted in accordance with the habit or routine practice. 


- The opposite of character evidence! 


- Specific conduct, in a specific situation, and it is repeated. 

- SPECIFIC STOP SIGN skip, not “D always runs stop signs.” 
Evidence of Similar Events 

- Evidence not about the specific events at issue, i.e. this accident, these parties, etc. Normally for an event to be relevant, the event has to pertain to these parties, this accident, etc. 

“Five people tripped over this exact crack, in broad daylight, etc.” 

· The occurrence of other events under similar conditions is relevant and admissible to prove unreasonable danger 

· The absence of similar accidents under similar conditions tends to prove lack of unreasonable danger 

· Issue 

· How similar? ( basic relevance rule & § 403 analysis (waste of time?) 

· Consider age differences, disability, weather conditions, lighting conditions 

-------------------------------------------------------------------------------------------------------------------------------

Exclusion for Policy Reasons 

Now we’re excluding relevant evidence not b/c it’s unreliable (e.g. hearsay/best evidence rule) but b/c there are some external social or public policies that suggest we should not admit. 

I. § 407: Subsequent Remedial Measures: Not discouraging people from fixing things 

· Going to exclude evidence offered to show that after (timing!) some accident where some injury takes place, the future defendant took a remedial measure (tried to fix things), that had they taken prior, would’ve prevented the accident. 

· E.g. inadmissible if offered to prove by D’s implied recognition of fault (taking measure) is negligent or that their product had a defect. 

· Exceptions: Activated when the Defendant gets a bit bolder in its defense: If you can show it’s relevant for some other purpose, i.e. proving ownership, control, or feasibility of precautionary measures 

Control: For when D says, that can was no longer our property. “OK, if you didn’t think it was your can, why did you change the way you stacked your cans?” See Q2. 

Feasibility: For instances where D says, this is an act of god, this was the best possible way to stack the damn cans, then the Plaintiff can introduce evidence of the remedial measure. 

CA LAW Difference: 

- Does not offer this protection to Defendants in products liability actions. C.E.C. § 1151 

- I.e. Products case. D re-designed it after the injury. FRE ( inadmissible; C.E.C. ( admissible. 

II.  § 408: Offers of Compromise and Negotiations 

Want to encourage settlement offers. If a party makes a settlement offer and it’s not accepted, and its admissible by the other party to show the validity of their claim, people will be less likely to try to settle. Jury is going to say “of course he’s guilty, he offered 1M dollars!” 

· Conduct & statements are included (i.e. “I ran the red light, here’s X amount to settle”) 

· Basic rule: statements made in settlement negotiations or offers of settlement are not admissible to prove validity of an underlying claim IF
· Prelim Fact: A disputed claim: (1) a claim; (2) a dispute 

· Cf. Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light. Plaintiff’s car was damaged, though Plaintiff suffered no physical injury. Plaintiff wishes to testify that immediately after the collision, before Plaintiff said anything, Defendant got out of his car, approached Plaintiff, and said, “It’s my fault. Please let me pay your damages.” D objects on 408. 
· No dispute & no claim 
· See At the scene, both parties claimed the other ran the red light. Plaintiff wishes to testify that a month later, after Plaintiff notified Defendant in writing that it cost $2,500 to fix the car, Defendant called Plaintiff and said, “I admit that I ran the light, but there’s no way your car had that much damage. I think we can work things out more reasonably.”
· Dispute over damage. Excluded. “I admit part” is also excluded. 
· Exceptions: 
· May admit to prove an effort to obstruct a criminal investigation (p. 344 #8). 
· Compromise agreements that show witness bias’ (p. 344 #11) 

III. § 409: Offers to Pay Medical and Similar Expenses 

· Want to encourage benevolent bill payers 

· Basic rule 

· Evidence of promising to pay or offering to pay medical, hospital, similar expenses resulting from an injury not admissible to prove liability for injury 

· Not towing! Medical! 

· Does not include statements made in connection with an offer to pay medical expenses I.e. “it was my fault, I’ll pay your bills” ( D admitting fault here can still be admissible. 
· Does not require a dispute like § 408. 

------------------------------------------------------------------------------------------------------------------------------------------

CA LAW DIFFERENCES 

- CA Law’s version of Rule 409 is a bit broader. It will exclude apologies/general sense of benevolence/sympathy by the people involved in an accident to the family or to the person.  


- Diffuse incendiary situations at the scene 


- Is “I’m sorry” benevolent ( prob not “I’m sorry you’re in pain,” ( yes! 

------------------------------------------------------------------------------------------------------------------------------------------

IV. § 410: Plea Discussions and Related Statements 
· (a) In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions (p. 353 Q2):  

· (1) a guilty plea later withdrawn; 

· (2) a nolo contendere plea; 

· (3) a statement made during a proceeding under F. Rule Crim. Pro 11 (front of judge) 

· (4) negotiations: a statement made during plea discussions with a prosecution attorney if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea 

· (b) exceptions 

· May admit a statement made in accordance w/ Rule 11 or a statement made to the prosecutor in a criminal proceeding for perjury if the statement was made under oath, with counsel present.  

· Note 

· Guilty pleas not withdrawn are highly probative and not excluded by this rule. 

· Can be waived by the Defendant if it’s a term in the plea agreement (requirement of inconsistency) See #8, p. 353 

------------------------------------------------------------------------------------------------------------------------------------------

CA LAW DIFFERENCE 

· CEC 1153 makes inadmissible a plea of guilty later withdrawn or an offer to plead guilty, but NOT statements made during plea negotiations. Courts have interpreted expansively to do so though. 

· Recall, Cal. Constitution makes admissible all relevant evidence so long as it doesn’t fall into one of the big categories (hearsay, character evidence). This is not one of those categories, so theoretically evidence of statements made during plea are okay to admit. Troublesome. 

------------------------------------------------------------------------------------------------------------------------------------------

V. § 411: Evidence of Liability Insurance 

· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently, or otherwise wrongfully. 

· BUT, MAY be used to prove a witness’ bias, or prejudice or proving agency, ownership, or control. Keep in mind 403, probative as to two facts. 

· If the jury hears the D has liability insurance, they’re just going to want to stick it to the insurance company.

· Witness’ bias example-- 

· If doctor spends most of their time advocating for the insurance companies, you can show that. 


Examining Witnesses/Attacking or Supporting Credibility 

· Two somewhat related subjects: 
· What form of question can you put to a witness? 

· How can you attack or support the credibility of a witness? 

I. 
Mode of Witness Examination 
· § 611(a): The judge is the traffic director for witnesses. We want to get at the truth, avoid wasting time, and avoid unnecessarily harass the witnesses. 
· Common Objections: Argumentative (You expect the jury to believe that?), Ambiguous, Compound Question (You started this affair after you hit her in the face after she called you a fat pig right?), Assumes Facts Not in Evidence (When was it again that you called her a fat pig—when it was never in evidence that he did call her a fat pig), Cumulative, Asked and Answered, (things asked before, often times judge will allow so that a party can develop an idea more thoroughly as they wish) 

· § 611(b): the HOW 

· If you’re on cross-examination, you shouldn’t go beyond the scope of the direct examination and matters affecting the witness’ credibility. 
· If you want to ask the witness beyond scope of direct, judge may allow you do that, but you may not lead the witness (connection between 611(b)/(c): 

· § 611(c): significant limit on form 

· You cannot ask a leading question on direct examination, but you can on cross 

· Leading question is a question that suggests the answer. “That’s true, isn’t it?” 

· You can lead on direct examination of an adverse party, hostile witness (by virtue of how witness is conducting self), or a witness identified with an adverse party (employee, good friend, relative of a party). You may not lead, on “cross” your own witness. 

· Scope 

· A broad denial of committing a crime will bring a lot of things “within scope” ( motive, etc. p. 367 #1 

II. 
Impeachment 
1. What is the source of the impeachment evidence

- Extrinsic evidence or

- Coming out of the mouth of the witness testifying here at the trial

2. If it is extrinsic, is it admissible given the impeachment method used?

3. Are there any foundation requirements?

A. § 607: Any party, including the party that called the witness, may attack the witness’ credibility (except Hogan, guise to get hearsay in as “impeachment by prior inconsistent statement”) 
No Limits on Extrinsic Evidence at Common Law: BUT, keep in mind hearsay: you still must overcome!
- Factors Affecting the Witness’ Opportunity to Perceive 


- Bright sun obstructing witness’ view 

- Factors Affecting the Witness’s Capacity to Perceive: 


- Hearing impairment/vision problems 

- Mental or emotional factors (schizophrenia, not lower intelligence, not depression) 

- Intoxication (not status as alcoholic/drug addict) 
- Factors Affecting the Witness’ Capacity to Recollect 


- Consumption of alcohol either after the events or before the event 

- Poor memory is not a character trait, and is thus the statement “W has a reputation for a bad memory” is still hearsay and not admissible under 803(21) ! 
- Bias Evidence 


- Extrinsic evidence permissible   


- Expert testifying for free? Dating the plaintiff? 


- Highly probative evidence 


- Foundation requirements for extrinsic evidence of bias 


- 613(b) 

- At some point, give witness an opportunity to explain or deny the bias, whether the evidence of bias is a prior inconsistent statement under 613(b), or not a statement of the witness but a document. 

Impeachment by Contradiction 

- Showing the witness lied or made a mistake as to one fact, which allows the jury to think “maybe this witness has made mistakes about other stuff as well!” 

- Rule, however: Extrinsic evidence is not admissible to contradict on a collateral matter. 
- Collateral; not material to the issues in the case, says nothing about witness credibility, except to contradict the witness. 
- Contradicting the D’s liability in saying “you were with your aunt, not your cousin, huh!” Not going to allow the aunt to come in. 



- 613(b) is also a foundational requirement 

Impeachment by Prior Inconsistent Statement 

· Watch out for hearsay issues if offered to prove truth of matter asserted. 
· Extrinsic evidence is admissible to prove prior inconsistent statement, 613(b) applies, no collateral matters. Note 806 is applicable mostly for dying declaration  

· Must be an actual inconsistent statement (Not “I don’t remember what color jeans” in court and “he wore blue jeans prior) 
Character Evidence Offered to Impeach a Witness 

Recall . . . 



I.   608(a): Reputation/ Opinion to Show Witness’ Character for Truthfulness or Untruthfulness. 

· A witness’ credibility may be attacked or supported by testimony about the witness’s reputation (“everyone says P is a liar!”) for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about character (“I’ve known P for this long and he’s a liar!). 

· Evidence to support a witness’ credibility is not going to be admitted unless credibility was first attacked. [applies to 608(b) as well] 
· Otherwise, improper bolstering. 

· Only traits this rule can be used for are truthfulness or untruthfulness. Not carelessness, etc. 


II. 608(b): ACTS OF LYING Significant Limits on Admissibility of Extrinsic Evidence to Prove a Specific Incident of Witness’ Conduct Involving Lying or Telling the Truth  

· No extrinsic evidence (e.g. bringing in another witness) of specific instances of a witness’ conduct in order to attack or support the witness’ character for truthfulness. Q5, p.400
· However, can cross examine a witness about his own specific instances of conduct showing truthfulness or untruthfulness – this is not extrinsic evidence. 608(b)(1).  
· If we have a witness who has testified under 608(a) – opinion or reputation about a character witness, we can ask them on cross about specific instances of principal witness’ conduct even though that is “extrinsic evidence.” 608(b)(2) 


III. § 609: Impeachment By Evidence of a Criminal Conviction 

· 609(a)(1): MUST admit as impeachment evidence, a witness’ NON-LYING FELONY conviction 
· 609(a)(1)(A): There is a 403-balancing act for civil cases & criminal cases where witness is not a defendant 
· 609(a)(1)(B): Impeaching the defendant (who is also a witness) in a criminal case ( high burden on prosecution to show probative value > unfair prejudice. 
· 609(a)(2): Conviction for ANY CRIME (misdemeanor/felony) involving lying 
· MUST be admitted if you have W who has been convicted of any crime where an element of the crime was lying. NO 403, even if D in a criminal case, unless… 
· 609(b) hedges 609(a)’s rule 
· A conviction that is more than 10 years old or or 10 years after release of confinement, whichever is later, is admissible only if prosecutor shows probative value substantially outweighs unfair prejudice. 

· No limit for extrinsic evidence ( can bring in certified copy of conviction, so long as you defeat hearsay (hearsay exception 803(22) for felonies). 

Good way to think about it: 

1.  Does the prior conviction involve LYING?  
YES ( MUST ADMIT, W/ NO BALANCING UNLESS 10-YEAR-OLD CONVICTION OR 10+ release from prison, whichever is later // NO ( FELONY? ( ADMIT, SUBJECT TO 403 BALANCING (HIGHER 403 BURDEN FOR D IN A CRIMINAL CASE WHO IS A WITNESS) 

2. Misdemeanors that do not involve lying are not covered by this rule. 

------------------------------------------------------------------------------------------------------------------------------------------
CA LAW DIFFERENCES 

· CEC § 788 says only felony convictions can be admitted to impeach. No basis for impeaching a witness for a misdemeanor in a civil case. All subject to 403 balancing. 
· Recall, CA constitution allows for all relevant evidence in criminal cases, however. Any crimes involving moral turpitude (not negligent acts: involuntary manslaughter). Still a 403 analysis though. 

· See Questions for Classroom Discussion Supp Page 104 

Prior Consistent & Inconsistent Statements 

· See CL section above for inconsistent statements. No extrinsic evidence on collateral maters. 
· 801(d)(1)(B): Prior Consistent Statements 

· Unlike prior inconsistent statements, to be admissible it has to be admissible for both the truth of the matter asserted & for impeachment. 
· I.e. not collateral, 613(b) issues for impeachment 
· & within contours of the exemption 801(d)(1)(B) 
· D testifies and is subject to cross, credibility challenged 
· Prior consistent statement is not admissible unless credibility of the witness has been attacked already. 

CONSISTENT STATEMENT 1  ( BRIBE ( CONSISTENT STATEMENT 2 ( TRIAL

· CS 1 is admissible, CS 2 inadmissible under 801(d)(1)(B)(i). CS2 is affected by the bribe. CS 1 is not. 

· Ex. 

· On cross-examination, Defendant asks Witness to admit that Plaintiff offered Witness money in exchange for Witness’s favorable testimony. Witness denies this (or admits receiving the offer but claims that her testimony would have been favorable in any event). On redirect examination, Plaintiff wishes to elicit testimony that Witness’s deposition was taken before the date on which Defendant claims Plaintiff offered the bribe. 
· Is it made at a moment in time such that we can say it logically refutes an attack on credibility? 
· You can see why a prior consistent statement would not logically rehabilitate an introduction of a criminal conviction brought under 609. 
Religious Beliefs or Opinions 

· Evidence of a witness’ religious beliefs or opinions is not admissible to attack or support the witness’ credibility. 

· If religion forms the basis of a legitimate concern—like bias—that is not what 610 is intended to cover. 

Expert & Lay Opinion + Privileges 

· Lay opinion  

· FRE 701 & California law:  Admissible if rationally based on the witness' perceptions and helpful to the trier of fact.  Cannot be based on scientific or other specialized knowledge.  

· “Helpful” = the lay opinion gives jury MORE information than would testimony limited to describing witness’ perceptions.

· Under above test, lay opinion generally permitted as to: speed of auto, sanity, intoxication, emotions, value of witness’ property.
· Expert Opinion 
· FRE 702 & California: 5 requirements for admissibility. Opinion must be 

· (i) helpful to jury,

·  (ii) witness must be qualified, 

· Can be based on work experience, not just academic training 

· (iii) witness must believe in opinion to reasonable degree of certainty, 

· (iv) opinion must be supported by a proper factual basis, and 

· Based on PK, already admitted evidence (doctor, assume X,W,Z all in evidence), or inadmissible evidence so long as that form of evidence is reasonably relied upon by experts in their field. 

· (v)  opinion must be based on reliable principles that were reliably applied.   

· A war against junk science experts 

· Daubert/Kumho (SCOTUS on FRE) 
· Daubert: Factors for judging the reliability of scientific evidence are whether it has been peer reviewed, and published in scientific journals, has been tested and subject to retesting, has a low error rate, and a reasonable level of acceptance in the scientific community 
· Kumho: Common sense stuff is relevant. Logical inconsistencies? Did the expert fail to consider other pertinent evidence or alternative explanations?  
· CALIFORNIA RULES 
· Kelley/Frye General Acceptance Standard 
· The opinion must be based on principles generally accepted by experts in the field. 
· Inapplicable to non-scientific opinions and medical opinions, reliability of which is based on facts and circumstances of the case. 
· Privileges 
· The federal courts recognize attorney- client, spousal, psychotherapist-patient, clergy-penitent and social worker-client privileges (no doctor-patient).  
· In civil actions under diversity jurisdiction, state privileges apply in federal court (like witness competency).
· A-C Privilege 
· A communication between attorney and client or their representatives intended by client to be confidential and made to facilitate legal services is privileged in all civil and criminal proceedings unless waived by the client.  

· Inadmissible & un-discoverable 

· E.g., Personal injury action.  Plaintiff's attorney sends plaintiff to a doctor retained by the attorney to report to the attorney about plaintiff's injuries.  Are statements made by client to doctor protected by the attorney-client privilege?  Is doctor's report to the attorney privileged? YES, YES. 

· Purpose of doctor must be for legal services 

· Not physical evidence that is not itself a communication (letters, e-mails are communications) but NOT making privileged handing the murder weapon to lawyer 
· Corporation Employees-Corporation Attorney 

· Privilege applies to communications from employees/agents if the corporation authorized the employee/agent to communicate to the lawyer on behalf of the corporation. 
· No privilege for mere witness who happens be employee (they’re speaking in their capacity as a witness, not as a client) 
· Must be intended to be confidential 

· Objective standard to analyze intent 

· Defendant was speaking to his attorney on the phone and did not know the phone was wiretapped.  Privileged.

· Defendant was speaking to his attorney in the presence of the attorney’s paralegal and an employee of the client assigned to work on this case.  Privileged.
· Spouse there? Privileged. 

· Social conversations not protected absent an attempt to create a formal A-C privilege. Business advice (should I draft X player) not protected. 

· Doctor hired by atty to testify is not intended to be confidential. 

· Privilege survives the death of the client. In CA, ends when the estate of the dead client is distributed and executor is discharged. 

· Exceptions 

· Privilege does not apply where (i) professional services sought to further what client knew or should have known to be a crime or fraud, or (ii) client puts the legal services at issue, as in a malpractice suit against the lawyer, or (iii) two or more parties consult an attorney on a matter of common interest and the communication is offered by one of these parties against another

· Crime or Fraud Furtherance 

· “I just shot my parents, Should I claim insanity or self-defense?” Privileged. 

· “I plan to shoot my parents tomorrow, Get me a visa to South America.” Not privileged. Furtherance. 

· In CA, privilege does not apply where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in death or SBH. 

· “I want you to look for some tax shelters for me because my rich parents are about to have a fatal accident.”  The attorney called the police, who arrived at defendant’s home too late to prevent the “accident.”  Is the client’s statement admissible? YES. 
· Different from Crime-Fraud b/c this is not, per se, in furtherance of the crime. 

· Psychotherapist-Patient 

· Similar to A-C. Client can waive. 
· CA: Psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger. 
· Doctor-Patient 

· NONE under FRE 
· CA has a privilege. Has to be intended to be confidential (when doctor is consulted to have the doctor testify as an expert is not intended to be confidential) 
· Think diversity actions 
· These are information privileges. Not communications. 

· Can include eye exam results. 

· Must be reasonably pertinent to diagnosis or treatment 

· During the eye examination, Joe told doctor “I started having eye trouble when I was sent to prison for perjury.”  Are the results of the eye examination privileged?  Is Joe’s statement privileged?
· Is it pertinent to medical diagnosis that he was sent to prison for perjury? 

· Exceptions 

· Privilege does not apply (i) where the patient puts his physical condition in issue, as in a personal injury suit, (ii) where physician’s services sought to aid in crime or fraud or to escape capture after a crime or tort, (iii) in case alleging breach of duty arising out of physician-patient relationship, as in a malpractice action.  Some states (including California) do not recognize the privilege in criminal cases.  
· Spousal Privileges 

· Different from other privileges. Those deal with confidential information.

· The spousal testimonial privilege allows a spouse to refuse as to anything against his/her spouse. 

· Fed: Only in criminal cases 

· CA: criminal & civil cases 

· Applies only where people are married at time of trial, even if the testimony would be about stuff that occurred before they were married, would still apply. 

· Murder prosecution.  Defendant's girlfriend saw defendant stab victim.  While on bail, defendant and girlfriend marry. Can wife refuse to testify against defendant? YES. Testimonial privilege. 

· Spouse being asked to testify owns the privilege. If wife in example above wants to testify, she can. 

· Spousal Confidential Communication privilege 

· Protects confidential spousal communications made during marriage. 

· Applies to both criminal & civil cases. Need legally valid marriage. 

· Are the spouses married at the TIME OF THE COMMUNICATION 

· Even if time of trial they are divorced, this privilege protects things made during the marriage. 

· Both spouses own the privilege. 

· At trial, spouses are now divorced. One spouse wants to get on the stand and testify about a confidential communication made during marriage ( other side can stop them. 

Tanner- SCOTUS affirms lower court judgment which did not give a juror opportunity to testify that themselves and fellow jurors were intoxicated during proceedings. 606(b)(2)(B) exception for “outside influence” must be external to the jury—not the breadth of their experience, etc. 





Pena Rodriguez v. Colorado: “Where a juror makes a clear statement that indicates he or she relied on racial stereotypes or animus to convict a criminal defendant, the 6th Amendment requires that the no-impeachment rule give way in order to permit the trial court to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee.” 








Unless, genuine question as to original’s authenticity, or unfair to admit duplicate





Evidence ( Inference/Assumption ( Fact





Evidence: This is when she committed suicide in 2001 ( Inference: She may have committed suicide ( Assumption: If you attempt once you’ll attempt again ( Fact of Consequence: Did the man kill her





- Judge must assess the validity of some assumption about the world. 





Negligence action by Plaintiff against Defendant following an intersection collision. Prior to trial, Defendant admits negligence and indicates that she will only contest the extent of injury suffered by Plaintiff. At trial, Plaintiff wishes to call a witness to testify that Defendant ran the red light, striking Plaintiff’s vehicle. Defendant objects on relevance and Rule 403 grounds. ( Probably sustain, even under FRE, because it’s a waste of time, and could result in nullification prejudice.





Bound by evidence rules. . . 





TEST FOR DECIDING 104(a) or 104(b): ASK YOURSELF, IF THE PRELIMINARY FACT IS NOT PROVED, WOULD THE EVIDENCE IN QUESTION STILL BE RELEVANT?





If yes ( 104(a, preponderance); If no ( 104(b, sufficient to support a finding) 








Hearsay-within-Hearsay § 805 





When you have multiple layers of out-of-court statements “he said, she said,” “I read in the newspaper,” etc. = you must examine each level of out of court statement to see if any of them are hearsay. If so, the evidence is hearsay. Each layer would need an exception. 








Defamation, Adverse Possession, Contracts, Voting in Corps., Statements made at time of transfer of possession of personal property  


 





Exam Note: Personal Knowledge vs. Hearsay 





Personal knowledge and hearsay present similar situations. Sometimes it is going to be difficult to discern which objection to raise. 





Personal Knowledge problem: witness did not perceive fact they're testifying to (FP does not equal FT)





Hearsay problem: Witness is stating something in statement that witness did not directly perceive.





How do you tell which is the proper objection? 


If witness is quoting or paraphrasing what someone else said out of court, hearsay 





If witness is asserting fact that he or she did not perceive directly (but rather relying on someone else)--> personal knowledge problem.





CA “Completeness” doctrine includes conversations





Note: these “adoptive admissions” can be difficult.





Hanging your head where your wife says, “You liar, you got that from shooting up with your friends” (Carlson)


Does he just hate his wife? Is he adopting as true? 


Is silence manifesting a belief in the truth of an accusation? 





Test for silence: would a reasonable person in the position of the defendant remain silent if they disagreed with the statement made by someone else


CONTEXT is key; see #6/#7 p.166 





Most of these situations, you will have to establish preliminary facts. The preliminary fact to be established is that test. ^ 


( We use a 104(a) standard: preponderance of the evidence: party offering has to show by a preponderance of the evidence that this is a situation where a reasonable person in the position of the party would have spoken up if he did not think the statement was true. There will be facts going both ways! Difficult assessment! 





The statement by itself cannot by itself establish declarant’s authority under (C) the existence or scope of relationship under (D) or the existence of the conspiracy or participation in it under (E)


�English: There are preliminary facts for each of C,D,E. Rule says you can look at the question to see if the prelim fact required has been proved, but that is not enough. Need other evidence! 





See question #2, p.192: gap between when the event occurs and a question is asked before Witness makes a “present sense impression” ( Weaker argument for this exception 





NOTE: All of these exceptions have preliminary facts that have to be established in order for the exception to be applicable. We apply 104(a) which requires preponderance of the evidence in ties.


Judge can look at statement itself alone, as opposed to exemptions above.





SHORT: If former testimony is offered against a defendant in a criminal trial, it is only admissible if the defendant was a party in the prior trial. 





-SHORT: If former testimony is offered against one who was not a party in the prior trial -- first this is only permissible in a civil case -- it is only admissible if the party in the prior trial was a predecessor in interest to the current party and had (1) the opportunity and (2) the same or similar motive to cross-examine the declarant. 








Re: Corroboration


Normally comes up when D is blaming someone else. Makes sense b/c D can get one of his goons to say it was the goon who committed the crime. We want other evidence.





Sub-issue: what about statements that are in part against interest, but in other part, exonerate the declarant? Relevance issues? 





Prosecution of D for kidnapping. D denies involvement. During their investigation, the police questioned Zed. At first, Zed denied having any knowledge of the crime. After being warned that his lack of cooperation might lead to his being charged as a principal in the crime, Zed admitted involvement but claimed his only role was to develop information about the victim’s daily routine and to pass it along to Defendant (against interest), who Zed claimed captured and held the victim (this seems to implicate D, not against declarant’s interest). Zed also told the police how and where Defendant captured the victim. Zed was killed in an auto accident before trial. The prosecution offers Zed’s statements into evidence. Defendant objects on hearsay grounds. How should the court rule?





- Courts will chop it up. Admit only those parts those truly against Declarant’s interest. Will not admit those in the interest of the declarant. However, this may make the statement irrelevant—who cares, here, if Zed had involvement. 





Cf. Prosecution of Bob for bank robbery. Alice, an alleged accomplice, told police while under interrogation that she was the mastermind of the crime but that Bob was also involved. Alice died while in custody. ( Now, Alice is admitting being the mastermind. 





*Note: 803(21) is an exception to the hearsay rule making community reputation admissible to prove character.   See 285 Q4.





404(a)(2) “door opening provisions “have limits in §405





These principles do not apply to prosecutions for sexual assault ( § 412





§ 403 still applies: 





Consider time between events, similarity in nature, certainty other act occurred





§ 403 works





Timing is not an essential part of this rule. “Other act” can be after act being prosecuted/sued for





Note this rule applies to organizations, unlike character evidence—corporations do not have character traits! Evidence of a corp.’s “character” (filled w/ scum) can be challenged on relevance/403.





Additional, Modern CA Public Policy Differences


Anything said in mediation is not subject to discovery (like privilege) are even more protected than statements made in settlement negotiations in CA 


Evidence of immigration status in civil actions for personal injury or wrongful death shall not be admitted





FRE 701: 


lay witnesses may express an opinion only if it’s rationally based on their perception (you have enough perception of the person to justify forming an opinion like this)








This does not apply to  specific incidences of criminal convictions ( See § 609
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CA Law Differences 


CEC does not allow for evidence of a specific instance of conduct involving lying aka 608(b)(1) for civil, save for convictions which are detailed later in this outline.  


CA Constitution allows for specific instance of conduct involving lying in criminal case, if relevant. 


What’s relevant: Broader theft, violence, sexual misconduct, crimes involving moral turpitude.  [403 tho]


CIMTs do not include negligent acts (i.e. involuntary manslaughter) 





Note: Lying crime go to 609(a)(2) ( no balancing; must be admitted. 





This is why defendants don’t get on the stand.
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