ETHICAL LAWYERING: FABRICIO LOPEZ, FALL 2021
I. Good Moral Character & Requirements For Practice of Law in CA 
a. In all states, a lawyer must be of good moral character in order to practice law. All states require an applicant to be scrupulously honest on an application to be admitted to practice law. 
b. Model Rules 
i. Lawyers are professional answerable only for offenses that indicate a lack of those characteristics RELEVANT to the practice of law 
1. Violence, dishonesty, breach of trust 
2. NOT adultery, for example 
ii. Bar disdains patterns of misconduct that indicate lawyer is not trustworthy, not a fiduciary or is a danger to the public 
c. California 
i. Zero-tolerance policy for crimes involving moral turpitude, whether committed in a personal or professional capacity 
1. Moral turpitude, broadly defined, is conduct which is contrary to justice, honesty and good morals. CB&P 6106 
ii. Rarely discipline for isolated offense, unless felony or misdemeanor involving CIMT. 
d. Reapplying to the Bar for Disbarred Lawyers 
i. 5 year waiting period in CA 

1. Burden is on applicant to show rehabilitation 

a. Kwasnik had 20+ years of good behavior & lots of character witnesses after an unrelated to the legal profession incident. Wrongful death suit where he declared bkruptcy.
b. In Re Glass rehabilitation was a pre-text, used skills at use often in legal profession (writing, lying) which made it bad 
e. Other Requirements 

i. 18+, GMC, JD or equivalent, college or equivalent, baby bar 

II. Reporting Requirements 

a. CA Law 

i. Report yourself if they have 
1. Three or more lawsuits in a 12-month period for malpractice or professional wrongful conduct; 

2. The entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc. 

3. Judicial sanctions of 1k+ 

4. A variety of other circumstances, including convictions, discipline, in CA or elsewhere. 

b. Model Rules 8.3: A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.
i. “Knows” means actual knowledge, though can be inferred from the circumstances 
ii. “Substantial” means a matter of clear and weighty importance 

iii. Exceptions 

1. 8.4 (c) – confidential information & lawyers assistance program 

2. Privileged information from a consultation, or other things protected by confidentiality rules are not subject to the duty to report. 

III. Multi-Jurisdictional Practice (MR 5.5) 

- A lawyer not disbarred or suspended in one state may, in another state:

1. Provide temporary services in association with an admitted lawyer;

2. Be admitted by a court to practice in one case on a pro-hac vice basis;


•Atty must petition the court for each separate case

3. Provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction;

4. Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of the jurisdiction where the lawyer is admitted to practice; and

5. Provide temporary services in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.

Note: Reasonably related: client previously represented by lawyer in this jurisdiction, client lives in jurisdiction where lawyer is admitted, the matter itself may be related to the jurisdiction. 

E.g. corporation going to see multiple business cites 

- Temporary 


- Not defined strictly. Can be a lengthy negotiation. 

- But a lawyer may not, under limited license rules:

1. Open a law oﬃce in a state where the lawyer is unlicensed

2. Hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed; and Establish a “systematic and continuous” presence in the state where the lawyer is unlicensed

3. Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.



- Unauthorized Practice of Law: Three types of unauthorized practices of law: 

1) when lawyers practice law in a jurisdiction in which they are not licensed; 

2) when lay persons practice law or give legal advice, usually by filling out legal forms while not under the direct supervision of a lawyer; or 

3) when law students give legal advice or complete legal forms for others while not under direct supervision of an attorney.

IV. The Attorney-Client Relationship 

a. Scope of representation and Allocation of Authority 
i. 1.2: Both the lawyer and the client have authority and responsibility in the objectives and means of representation. Lawyers should abide by a client’s decisions regarding the objectives of the representation 
ii. MR 1.4: Must communicate and explain a matter to a client so the client can make an informed decision 
iii. Decisions Made By the Client (MR 1.2) 

1. *Acceptance or rejection of settlement offers 

2. *A plea to be entered in a criminal case 

3. Waiver of a jury trial 
4. Whether to testify in a criminal case 
5. Whether to appeal 
iv. Decisions Made By the Lawyer (1.2) 

1. Type of lawsuit to file 
2. The court in which to file it 
3. Whether to grant opposing counsel extensions of time 
4. The scope of discovery necessary 
v. Comments 
1. Promptly respond for requests for information, if you cannot do due diligence and confirm receipt 
2. Some situations are exigent and do not allow for you to consult with the client (say, in trial) act reasonably 
3. A lawyer may not withhold information to serve his own interest or convenience or that of another person. 

a. However, may do so for the benefit of the client. I.e. not telling them about a psych eval when the psych says that would be harmful to them. 
vi. California 
1. CRPC 1.4.1 

a. A lawyer must keep client reasonably informed about significant developments relating to the representation, which may include unwritten offers. 
b. All terms + conditions of any offer in criminal matter + all amounts, terms and conditions of any written offer in other matters must be communicated to the client. 
b. Fee Agreements (MR 1.5) 

i. Contingency fee agreements must be in writing (CA & M.R.) 
ii. CALIFORNIA (broader) 
1. All agreements for attorneys fees must be in writing if it is reasonably foreseeable that the total expense to a client will exceed 1k. All parties must sign that agreement (CA) 
a. Must include basis for compensation, general nature of legal services to be provided, respective responsibilities of atty & client
b. Penalty for failure to do so: K voidable at option of the client, attorney limited to recovering a reasonable fee.  
iii. Best to formalize the relationship in a written retainer agreement that sets forth clearly the scope of services provided, or expressly limits the services to be provided

iv. M.R. 1.8(f) Fees are to be paid only by the client, but a third party can pay for another’s fees if (1) client gives informed consent (2) no interference with lawyer’s independent professional judgment (3) lawyer maintains confidentiality 
c. Avoiding Implied Attorney-Client Relationships 
i. Factors 

1. Volunteering or agreeing to investigate a matter without a disclaimer that investigation is a pre-requisite to accepting the matter 
2. Giving of legal advice 
3. Was confidential information disclosed without interruption/disclaimer 
4. Did you listen to a lengthy client story in a passive manner? 
5. Did the client rely on the advice given 
6. Did your behavior, such as bringing them in your office in private, create a “reasonable expectation” that you consent to accept representation? 
ii. Just include the scope in your retainer agreement if its limited 
iii. Give disclaimers and tell them that the consultation is not appropriate in an informal setting, suggest an appointment in office 
iv. If you don’t want a client, let them know by providing a non-engagement letter with reference to applicable deadlines & the statute of limitations. 
d. Terminating the Attorney-Client Relationship 
i. Mandatory Withdrawal 
1. The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another;

2. The lawyer knows or should know that continuing representation will violate the rules;

a. I.e. taking a position not rooted in the law, etc. 

3. The lawyer’s physical or mental condition renders it unreasonably diﬃcult to carry out the employment.

4. The lawyer is fired by the client, but within judicial limitations.
ii. Voluntary Withdrawal 

1. Client wants claim or defense not warranted by existing law/solid argument for changing the law 

2. Client suggests or insists an illegal course of conduct 

3. Client makes it unreasonably difficult to carry out employment 

4. Client insists lawyer carry out conduct contrary to lawyer’s judgment and advice 

5. Client freely agrees to terminate the relationship 

6. Breach of the fee agreement 

iii. Cases 

1. The court in Holmes v. Y.J.A. Realty Corp. permitted the attorney to withdraw because the client had berated his attorney and accused him of disloyalty (making it difficult for him to carry out his job effectively) and had failed to pay the agreed upon fees. Moreover, the court determined that the attorney’s withdrawal would not unduly prejudice the client b/c he could find others. 

2. The court in Kriegsman v. Kriegsman did not permit the attorney to withdraw without the client’s consent despite the client’s failure to pay the agreed upon fees. The client had advanced a reasonable amount of money, fees unexpectedly rose due to the complex nature of the litigation, and the client had become destitute (the attorneys knew of this possibility). The court determined there to be no reasonable cause for the withdrawal especially when it would prejudice the client.
e. Procedures for Withdrawal 

1. Withdrawal During a Litigated Matter (needs court permission) 

a. The lawyer must file a noticed motion before the trial judge seeking to be relieved as counsel if the client does not consent

b. The judge may or may not allow the lawyer to be relieved. The judge will evaluate the possibility of disruption, delay or prejudice to the court, case or client, and the ability of the client to obtain new counsel without significant delay to the court, the calendar, or opposing counsel. 

c. Obligations to the client: 

i. all original file materials must be returned to the client (not including attorney work product) 

ii. any unearned fees must be returned to the client. 

iii. The attorney must continue to honor client confidences and secrets despite the fact that the attorney client relationship is terminated.

2. Withdrawal in a non-litigated matter (does not need court permission)

a. A lawyer shall not withdraw until he or she has taken steps to avoid reasonably foreseeable prejudice to the rights of the client.

b. Reasonable steps to avoid prejudice to the rights of the client require the lawyer to give reasonable notice to the client (preferably in an unambiguous letter), such that the client has sufficient time to find another attorney.

c. The lawyer must promptly 

i. surrender all papers and property to the client 

ii. return unearned fees.

d.  A wise lawyer always has a clause in a retainer agreement allowing the lawyer to terminate representation on proper notice and in accordance with the provisions of the rules.

f. Circumstances Where the Lawyer is Discharged 

i. When the Client Discharges the Lawyer: 

1. Clients have an absolute right to terminate the services of a lawyer, unless the attempt to terminate services causes delay or disruption to a court. 

2. If not discharged for cause, the lawyer has a quantam meruit claim for unpaid fees. Whether terminated by the client for cause or without a cause, a lawyer must still return the client file, other property or unpaid fees.

3. The quantam meruit rule permits the lawyer to recover the reasonable value of the services that the lawyer rendered before being discharged.
V. Accepting Appointments to Represent (MR 6.2) 
a. General Rule: Lawyers generally aren’t public utilities 
b. MR: A lawyer can’t seek to avoid being appointed to represent someone, unless 
i. It would violate rules of professional conduct (i.e. competence/time)
ii. Unreasonable financial burden on the lawyer 
iii. Client or cause is so repugnant to the lawyer so as to impair the lawyer-client relationship or the lawyer’s ability to represent the client.
c. Comment  
i. All lawyers have the obligation to take some unpopular pro-bono cases 
d. California (broader) 
i. Never to reject, for any consideration personal to himself, the cause of the defenseless or the oppressed B&P § 6068(h)
VI. Pro-bono 
a. MR 6.1 
i. Voluntary Pro bono Public service; every atty has professional responsibility. Aspire to render at least 50 hrs/year
1. 1.2: representing does not equal supporting their views 
2. 1.8(e)(2): may pay for fees of an indigent client 
ii. California is the same 
VII. Discrimination/ Harassment/ Retaliation 
a. 8.4(g) 
i. No engaging in conduct lawyer knows is discriminatory.  It is misconduct to do so. A lawyer does not violate this rule by catering their practice or representing only minority communities. 
VIII. When does accepting employment violate the rules? 

a. MR 3.1: lawyers can’t take a position that is frivolous; lawyers can’t bring or defend a cause unless a good faith argument exists for extension, modification, or reversal of existing law.

b. MR 1.16, comment [7] says that lawyer is justified in withdrawing from a representation if the client wants to engage in conduct that the lawyer reasonably believes is criminal or fraudulent. So if the client were to suggest an illegal motive for the representation at the outset, the lawyer could and should decline to undertake it in the first place. Distinguished from situation where the client comes to the lawyer and does not know whether something is illegal and seeks to get advice about it. 
c. CA B&P 6068(c) 

i. Only maintain such actions that appear to be just 

d. CRPC 3.1 says a lawyer shall not seek, accept or continue employment if the objective is:
i. to bring an action, conduct a defense, assert a position or take an appeal without probable cause and for the purpose of harassing or maliciously injuring an person; or

ii. to present a claim or defense that is not warranted under existing law unless it can be supported by a good faith argument for an extension, modification or reversal of existing law.
Duties to Clients: Competence, Diligence, Communication, and the Consequences for Incompetence
VIV. 
 Performing Services Competently 

a. MR 1.1: requires a lawyer to provide competent representation to a client. A lawyer shall possess or acquire the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

b. MR. 1.3: requires a lawyer to act diligently and promptly & manage workload!! 

i. Comment: In determining requisite knowledge and skill:

a.  relevant factors include the relative complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s training and experience in the field in question…

ii. Comment: Competent representation can also be provided through association with a lawyer of established competence in the field in question.
a. Lawyer must get informed consent for this from the client and must reasonably believe that adding the new lawyer will contribute to the competent and ethical representation of the client. 

iii. Comment: a lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation
iv. Comment: the lawyer should ordinarily obtain informed consent from the client and must reasonably believe that the other lawyer’s services will contribute to the competent and ethical representation of the client.

v. Comment regarding the maintaining of competence: a lawyer should keep abreast of changes in law and its practice.
vi. Solo practitioners must plan for death & incapacity 
c. CRPC 1.1: requires a lawyer to perform services competently, which means the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional and physical ability reasonably necessary for the performance of legal services.

i. Components: 
1.  requisite ability: the skill and knowledge to perform the services up to the existing standard in the community; and 
2.  the requisite care – that is, with the thoroughness and preparation reasonably necessary for the representation. Even though counsel may be competent, the services still need to be performed properly.

ii. Failure to perform services competently is malpractice in either a CA or Model Rules jurisdiction if all elements of the tort are met.

2. Legal Malpractice

a. A lawyer is civilly liable for professional negligence:

i. If an attorney client relationship existed (hence, a duty of care);

ii. If the lawyer fails to exercise care; the standard of care to which a lawyer must adhere to avoid malpractice is:
1.  lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community.

iii. If there is a legally cognizable harm to the plaintiffs; and

iv. But for the lawyer’s conduct, the plaintiffs would have been successful in the underlying action (case within the case)

v. Violation of the rules by itself does not give rise to a cause of action – no negligence per se

vi. Each element must be proven by a preponderance of the evidence.
b. Agreements Limiting Malpractice Liability Prospectively 

i. MR 1.8(h): A lawyer shall not make an agreement limiting malpractice liability prospectively unless 

a. The client is independently represented 

ii. MR 1.8(h): A lawyer shall not settle a claim or potential claim for such liability with an unrepresented client or former client unless 

a. That person is informed in writing of the desirability of seeking independent counsel/given reasonable opportunity to seek the advice of independent counsel 

iii. 1.8 does not cover arbitration agreements; agreements to limit the scope (unless representation becomes illusory); or limited liability partnerships so long as individual lawyers remain liable to their personal clients 

iv. CRPC 1.8.8 has very similar provisions 

3. MR 5.1: Supervising Lawyers

a. A lawyer shall be responsible for another lawyer’s violation of the rules of professional conduct if:

i. The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

ii. The lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

4. MR 5.3: Supervising non-lawyer employees

a. The duty to supervise non-lawyer employees applies at three levels:

i. Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurance that non-lawyers will comply with the rules of professional conduct.

ii. Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and

iii. Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct.

5. MR 5.4: Professional Independence of the Lawyer 
a. MR 5.4 deals with the professional independence of a lawyer 
b. General Rule: cannot split fees with non-lawyers

c. Exceptions 

i. Money to a lawyer’s estate or to one or more specified persons after death
ii. A firm may include nonlawyer employees in a compensation retirement plan
iii. May share court ordered legal fees with a nonprofit that employed, retained or recommended employment of the lawyer in the matter 
d. NO partnerships w/ non-lawyers if partnership consists of the practice of law 

e. A lawyer SHALL NOT permit a person who recommends them, employs them, or pays the lawyer to direct/regulate the lawyer’s professional judgment. Duty to client. 

f. A lawyer shall not work at a firm for profit IF 

i. A non-lawyer owns any interest therein
ii. A non-lawyer is a corporate director or officer thereof 
iii. A nonlawyer has the right to direct/control professional judgment of lawyer 
                         CONFIDENTIALITY 
I. Duties arise from the evidence code and MR 1.6 and CRPC 1.6 
a. Attorney Client Privilege (evidence code) 

i. The ACP only comes into play when the government attempts to compel an attorney by way of a subpoena to disclose a confidential client communication (things client told you in CONFIDENCE, not public).

ii. Includes respective agents who were given communication 

1. Client can consent to allow you to reveal information 

iii. Exception to the Privilege in CA Evidence Code 

1. There is no privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.
b. Broad Ethical Duty of Confidentiality 

i. Includes all client confidences, secrets, as well as communications regardless of where information was obtained (3Ps) 
ii. Precludes disclosure and the use of the information to the disadvantage of the client. 
iii. Applies to lawyers all the time, not just when compelled to testify

iv. TIMING: Confidentiality is owed to all clients of the lawyer even if client is not retained after consultation; is owed if the lawyer client relationship is terminated; duty survives the death of the client.

v. Duty may be waived only with client consent.

vi. Past crimes committed are always confidential

vii. While you can use client facts in a hypothetical, there must be no reasonable likelihood that your client could be identified through the facts. 

II. MR 1.6

a. Rule: lawyers must 1) keep client confidences and secrets and protect confidential information; 2) leading to the identity of the client; 3) unless the client gives informed consent, or an exception applies. 

b. Exceptions: a lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary

i. To prevent reasonably certain death or substantial bodily harm (future only; past matters are confidential unless they might result in future death or injury; note client does not have to be the cause of the injury or death); or

ii. To prevent reasonably certain financial injury as a result of client crime or fraud where the client has used the lawyer’s services (a minority of states adopted this rule); or

iii. To prevent, mitigate, or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services ( a minority of states adopted this rule); or

iv. To secure legal advice by the lawyer about compliance with this rule; or

v. To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee; or

vi. To comply with any other law or court order.

III. CALIFORNIA CRPC 1.6 

a. Similar to MR 1.6, however, may ONLY reveal confidential information to the extent reasonably necessary to prevent (future) death or substantial harm to an individual 

b. Even if you do opt to do so, you have a duty to counsel in CA

i. Try to persuade the client not to commit or continue the criminal act

ii. Inform the client of the lawyer’s intent to reveal the information regarding the belief that a criminal act is imminent that is reasonably certain to result in the death or substantial bodily harm to an individual.

c. Non-disclosure, even in this circumstance, is not a violation of this rule. 

IV. CA Common Law 

a. Allows the disclosure of confidential information to establish a fee or to contest a misconduct claim 
V. Connection with the Withdrawal Provisions 

a. CA requirements: CA lawyers may not disclose the reason for withdrawal because the reason is a protected secret of the client under confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the client).

b. MR “noisy withdrawal”: in jurisdictions with the crime fraud exception, MR lawyers may use a “noisy withdrawal” and say: I withdraw and disaffirm the work done on behalf of the client.” A noisy withdrawal may only be used when the fraud is continuing and when necessary to avoid being deemed to have assisted in the crime or fraud 

c. Disaffirm: to repudiate, revoke a consent once given, to refuse one’s subsequent sanction to a former act; to disclaim the intention of being bound by an antecedent transaction.

*CONFLICTS 
I. General Types of Conflicts 

a. When a third-party pays the lawyer or tries to interfere with the judgment of the lawyer (non-client vs. client) 

i. Insurance company, someone paying client’s fees, relatives or professional mentors telling you what to do with your case 

ii. Fees Paid by a 3P (MR 1.8(f)) 

1. the client gives informed consent; 

2. there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and

3. information relating to representation of a client is protected as required by Rule 1.6 [confidentiality].

b. When the interests of the lawyer conflict with the interests of the client (lawyer vs. client) 
i. Sexual relationships with the client 

ii. L’s financial interests conflict with that of the client, like when L and C do business together 

iii. When L’s personal, political, or religious beliefs threaten L’s loyalty or competent representation of the client. 

iv. MR 1.8 

1. NOTE: Vicarious disqualification: a prohibition against one lawyer in a firm is prohibition against all lawyers in a firm 

a. MR 1.10 – see exceptions 
i. Unless the conflict is personal in nature to the disqualified lawyer OR arises from 1.9 (a) or (b) which deal with former clients/former firms + does not pose a significant risk of materially limiting representation by others in the firm & the disqualified lawyer is promptly screened out + not apportioned a fee.  

2. Financial and business deals presumably create a conflict unless: 

a. The transaction must be objective, fair, and reasonable 

b. The terms of the transaction must be in writing and in language understandable to the client 

c. The client must be given reasonable opportunity to seek independent counsel 

d. The client must give informed consent in writing 

e. CANNOT USE CONFIDENTIAL INFO TO THE DISADVANTAGE OF THE CLIENT ABSENT INFORMED CONSENT! 

3. Lawyers shall not acquire a proprietary interest in the cause of action or subject matter of litigation for a client, except

a. A lawyer may acquire a lien authorized by law to secure a fee or expenses and a lawyer may sign a contingent fee agreement for a client.

b. Not subject of litigation: subject to test of reasonableness, fair, in writing in terms understandable to the client described above 

4. Substantial Gifts from clients are prohibited. 

a. Cannot prepare a will for a client where you are left with some “substantial gift” in the will, unless you are a relative, or share a close, familial relationship. 

b. Small gifts, tokens of appreciation OK 

5. Financial Assistance to Clients is Prohibited 

a. Unless 

i. Contingency agreement 

ii. Indigent client 

6. Recall: agreements prospectively limiting malpractice liability prospectively without independent representation & settling with an unrepresented client without giving the client a writing advising them to get independent counsel & giving them a reasonable opportunity to find counsel are prohibited. 
7. A lawyer should not be both trial counsel and a material witness in a matter, unless (M.R. 3.7) 

a. The testimony will relate to an uncontested matter; 

b. It will relate to the fees or services rendered in the case; or 

c. The disqualification of the lawyer would work a substantial hardship on the client 

d. CRPC 3.7 

i. Is the same, but excludes the “substantial hardship” exception & includes one for informed, written consent of the client. 

8. A lawyer shall not have a sexual relationship with a client unless it existed at the beginning of the relationship CRPC 1.8; M.R. 1.8(j)  

c. When a lawyer represents two or more clients (concurrent clients) with conflicting interests (current client vs current client) 

i. Disclosure & informed written consent of the advantages, disadvantages of concurrent representation, effects on loyalty, confidentiality, and privilege (see below under disclosure) 
ii. MR 1.7 

1. Lawyers cannot jointly represent several clients if there is a concurrent conflict of interest 
a. Where representation of one client would be directly averse to representation of the other (e.g. representing both Plaintiff & Defendant) OR
b. Where there is a significant risk that representation of one client will materially limit responsibility to other clients or former clients or b/c of the lawyers own interest

2. Caveat, even where concurrent conflict of interest, may still rep . . 

a. IF . . . Lawyer believes he can provide competent service &

b. Representation is not prohibited by law (i.e. in some states you cannot rep more than 1 client in a capital case) &

c. Representation does not involve D against P in a litigated matter & 

d. Informed written consent from each client 

i. Must describe circumstances giving rise to the conflict & foreseeable ways it will affect representation. 

3. Clarity 

a. No P. v. D. in litigation; can, however, with informed consent represent adverse parties in unrelated matters or related ones, 

b. Simultaneous representation of economically averse entities in unrelated matters/ unrelated litigation is generally not a conflict of interest and doesn’t require consent 

i. i.e. X firm representing both Walmart & Target 

c. Even if the two clients are not directly averse, if the lawyer’s ability to deliver objective advice to either is challenged, a conflict still exists. 

4. If a conflict arises after representation has begun, lawyer must withdraw unless affected party provides informed consent 

5. A few notes about concurrent representation (comments to 1.7)

a. It is permissible (auto accident plaintiffs) 

b. If a conflict arises that cannot be solved between clients, must withdraw from representing all clients 

c. A-C privilege does not apply 

d. Confidentiality does not apply – lawyers should inform clients that info will be shared among them 

6. Four-Part Test for Duties to Joint-Clients 

a. Does the lawyer think he can fairly represent all clients given the conflict or potential conflict 

b. Is joint representation reasonably necessary in the matter

c. If yes to both, full disclosure & informed written consent?

d. Disinterested lawyer or judge test 

d. When the interests of former clients and current clients conflict (former client vs. current client) 

i. Lawyers switching firms & represent opposing clients 
ii. When a judge leaves the bench to work at a firm that has had cases before him

iii. When a gov’t lawyer leaves a gov’t office to rep those subject to the power of that gov’t entity at a firm (IRS lawyer going to rep taxpayers at a firm) 

iv. TEST MR 1.9(a) for former client conflicts 
1.  Matters involving former client & current client are either the same or “substantially related” (high standard) AND 

2.  Current client’s interests are materially averse to the interests of a former client 

v. EVEN IF BOTH CONDITIONS ABOVE EXIST, can be cured with disclosure and informed written consent 
1. BUT, 

a. The amount of confidential & sensitive information obtained from one client that can be used to the disadvantage of the other may render the conflict incurable. 

vi. KEY: Always analyze confidentiality 

1. Also -- Standard for disqualification is high b/c of the nature of the legal profession, people changing firms, etc. 

vii. Government Lawyers Moving to Private Sector (1.11) 

1. Former gov’t lawyers (FGLs) cannot represent a private client in a matter if the government lawyer participated substantially and personally in that case as a gov’t lawyer, 

a. Unless 

i. Gov’t agency gives informed consent in writing 

b. Another partner/associate in the firm can handle the matter 

i. If FGL is timely screened off, 

ii. Gets no fees 

iii. Gov’t agency gets written notice of screening procedures so it can determine if private firm follows the procedures 

iv. Gov’t agency consents to screening procedures. 

II. California Approach (still lawyer-client conflicts) 
a. CA Rule focuses less on specific scenarios and more on relationships that may substantially affect a lawyer’s judgment 

i. A lawyer must provide written disclosure to a client where 

1. Lawyer has or had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; 

2. or the previous relationship would substantially affect the member’s representation; 

3. or lawyer has or had a previous relationship with another person or entity that lawyers knows or should know would be substantially affected by resolution of the matter; 

4. or lawyer has or had a legal, business, financial, or professional interest in the subject matter of the representation.

ii. A lawyer must obtain written informed consent where 

1. A lawyer has multiple clients with potentially conflicting interests or actually conflicting interests; 

2. or a lawyer represents clients in matters that are directly adverse; or 

3. a lawyer wants to accept new employment adverse to a former client if lawyer has confidential information material to the employment.

iii. Finally, and like the Model Rules almost exactly, a lawyer shall not accept fees from a third person who is not the client unless 

1. There is no interference with lawyer’s professional judgment; and 

2. there is no interference with the attorney-client relationship; 

3. and confidential information is preserved; 

4. and the client provides informed written consent (CRPC 1.8.6)

III. Before Getting Informed Consent . . . 

a.  CA and MR prohibit lawyer from representing clients when interests conflict unless lawyer first obtains the informed written consent of all affected clients. 

b. Conflicts are curable with disclosure and informed written consent in most circumstances.

-  
Before asking for written consent, disclosure requires the lawyer to discuss the following in writing [CRPC 1.7, 1.0.1 (e) and MR 1.7, comment 18]: 

1. All facts and circumstances that give rise to the conflict or potential conflict;

2. A description of actual and reasonably foreseeable adverse consequences to the client;

3.  If lawyer represents multiple clients in a single matter, 

a. disclosure must include implications of common representation, the possible effects on loyalty, confidentiality and the attorney-client privilege, and the advantages and risks of multiple client representation. (MR 1.7, comments 18, 29-33)

4. Following the disclosure discussion, lawyer must confirm the consent of the client in writing (MR 1.7 (b)(4) and comment 20, and CRPC 1.0.1) 

IV. Some Conflicts Are Not Capable of Consent 

a. If a disinterested lawyer or judge would conclude that the arrangement is not in a client’s best interest, then the lawyer cannot properly ask for consent, and if he gets it, it is not valid informed consent. 

V. Framework for Determining if a Conflict Exists: 

a. Is there any possibility that the lawyer’s complete loyalty to his or her client(s) will be compromised in any way?

b. Is there any possibility that confidential information obtained from any client, multiple client or former client can be used to the detriment or disadvantage of the client?

c. If yes, a conflict or potential conflict exists and disclosure and informed written consent must occur.

ATTORNEY FEES AND FIDUCIARY DUTY
I. MR 1.5 Fees 
a. Fees must be reasonable & litigation costs must be reasonable 

b. Non- exclusive [C1] Factors 

i. Time & labor required, novelty/difficulty of the questions involved, skill requisite to perform the legal service properly

ii. Likelihood, if apparent to the client, that acceptance of the matter will preclude other employment by the lawyer 

iii. The fee customarily charged in the locality for similar services 

iv. Amount involved & the results obtained 

v. Time limitations imposed by client/circumstances 

vi. Nature & length of professional relationship between lawyer and client 

vii. Experience, reputation, ability of lawyers performing services 

viii. Whether a fee is fixed or contingent 

c. If you are given property belonging to the client 

i. MR 1.15 

1. (a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own property. 

2. Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or third person. 

3. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.

4. DO NOT COMINGLE FUNDS. 

a. SAFE DEPOSIT BOX

b. TRUST ACCOUNT 

c. INFORM THE CLIENT PROMPTLY YOU HAVE THEIR PROPERTY

d. MAY BE USED TO PAY FEES FOR BANKS SERVICE 

ii. Often, the lawyer will get the settlement from the other party .  . . 

1. You can withhold fees you believe are yours, but you may not hold funds to coerce a client into accepting the fees you have calculated. 

d. Make sure the client knows your fees 

i. reasonably quickly after commencing representation, describe scope of representation in a memorandum & the basis or rate of the fee and expenses for which the client will be responsible (preferred in writing) 
1. Except when regular client with same rate 

2. Any changes in rate must be communicated 

ii. Advanced Payment 

1. Ok, but must return any unearned fees 

iii. Do not accept a matter whereby services are to be provided only up to a certain number of hours when it is foreseeable that more hours will be required. 

iv. Do not be wasteful in billing hours 

e. Contingent fees 

i. Not permissible for domestic relations cases (securing a divorce, property) or defendant in a criminal cases (in both CA & MR) 
ii. Otherwise, contingent fees are to be in writing and signed by the client and shall state the method of calculation, expenses to be deducted from the recovery, and whether the deductions for costs are before or after the contingent fee is calculated. 

1. Must tell the client any fees they would be liable for even if the contingent event does not arise (party does not prevail) 

f. Property to the lawyer in lieu of fees 

i. May accept property if reasonable, provided not involving acquisition of property in the cause of action or subject matter of the litigation 

ii. Usually will be tested by M.R. 1.8(a), i.e. whether fair and reasonable and explained to the client in writing, whether the person got outside counsel, informed consent   

g. Splitting fees between firms 

i. Permissible if (1) Two lawyers from different firms working on a matter and dividing fees in proportion to the services performed or (2) each lawyer assumes joint responsibility for the representation 

ii. The client must agree to the arrangement, including share each lawyer will be received, agreement must be in writing 

iii. Total fee must be reasonable! 

h. Retainer Fees 

i. Advanced Hourly Fee Retainers: Clients can pay an amount up front (i.e. 10 hours of work); but lawyer must hold the money in a client trust account and then the lawyer can withdraw once a bill is sent and the client does not dispute. 

i. Engagement Retainers 

i. Permissible, non-refundable fee paid to guarantee the lawyer is available 

ii. No trust requirement 

j. Referrals 

i. Two scenarios 

1. First: a firm stays on and brings in another firm, say for expertise  

a. Total fee must be reasonable 

b. Fee can’t be higher than it would have been without adding new lawyer or firm 

c. MR says the client must be advised of the participation of the new lawyers & consent to the fee sharing 

d. CA LAW 

i. Client must consent to the fee sharing & be informed as to how it will be split, client must be informed in writing and give written consent. 

2. Second: Referred to another lawyer entirely 

a. CA LAW CRPC 1.5.1 

i. New lawyer (taking over) can pay the referring lawyer a “referral fee” if: 

1. The client consents in writing 

2. The fee is not higher than it would have otherwise been 

3. The referral fee is not offered as an inducement to provide further referrals 

b. Model Rules 

i. Traditional rules for lawyer sharing fees. 

ii. Proportionality Rule: The referral lawyer may only ask for and accept fees in proportion to the actualy time he or she worked on the matter prior to the referral to the new lawyer. 

k. Sometimes the adverse party pays fees after litigation

i. American Rule: parties pay their own lawyers (absent statutory, contract, or common law exceptions) 

ii. English Rule: loser in litigation pays his fees and the other party’s fees 

l. CA LAW on fees 

i. CRPC 1.5 

1. Must be reasonable (not unconscionable) 

2. Unconscionability is determined on the basis of all facts + circumstances existing a the time of the agreement is entered into EXCEPT where the parties contemplate that the fee will be effected by later events. 

3. Same factors as model rules, except an additional factor: informed written consent of the client to the fee 

ii. Review 

1. All contingent in writing; all cases with 1K plus costs in writing; arbitration of fees is always mandatory if the client requests it
ADVERTISING & SOLICITATION (7)
I. MR 7.1 

a. A lawyer cannot make false or misleading communications about services (material misrepresentation of fact or law or omit necessary facts) 

II. MR 7.2: Advertising 

a. Advertising (lawyers may advertise, but can’t give anything of value to a person for recommending a lawyer’s services, can’t pay others to channel professional work)

III. MR 7.3: Solicitation

a. Direct Contact with Prospective Clients (cannot solicit in person by live telephone or real time electronic contact when significant motive is pecuniary gain except can talk to a lawyer or family member, close professional relationship. 

b. Written info must say “advertising material” on the outside envelope or at the beginning or ending of other types of communication.)

IV. MR 7.4 

a. You can communicate your field of practice and specialization, but you cannot imply certification in those areas 

V. MR 7.5 

a. Firm names and letterheads cannot be misleading, if lawyers in more than one jdx., make sure to identify lawyers with limitations 

VI. MR 7.6 

a. Lawyers can’t make political contributions to judges if purpose is to obtain referrals or appointments 

VII. CRPC 5.4 

a. Financial Agreements w/ non-lawyers: can’t give anything of value to secure referrals, can’t pay off press, TV for referrals 

VIII. What is advertising? 

a. Print or media communications, including internet websites or other internet advertising 

b. Directed to the PUBLIC-AT-LARGE
c. With the purpose of making the public aware of the lawyer’s services 

i. Includes 

ii. Stationery, letterhead, signs, business cards, brochures, or other written material 

iii. Bus or bench ads 

iv. Newspaper, tv, radio 

IX. What is Solicitation? CRCP 7.3 
a. FACE TO FACE, telephone contact, in-person contact, or real-time electronic contact 

b. Which is initiated by the lawyer 

c. With a lay person with whom the lawyer has no prior professional or familial relationship 

d. Involves the significant motive of pecuniary gain by the lawyer 

