Ethical Lawyering Outline
CLASS 1:
1A: Introduction to the Adversary System and the Role of lawyers in the system (CH. 1 - Introduction to Legal Ethics) 
Common Themes in Legal Ethics:
· What if what is legally required of you as a lawyer is unconscionable to you as a person? What happens to the lawyer as a person when values and roles conflict?
· “Ethics on trial video” - attorney who knows that client killed girl and where body is (but did not violate the attorney-client privilege)
· Buhai - If someone is going to die - tell (its permissive in this case)
· What if following the rules of professional responsibility actually creates contempt for you and criticism of you in the eyes of the public?
· Also “Ethics on Trial Vid” - community starting hating him for thing that ethics code allowed and possibly encouraged. 
· Why are the public so unforgiving and critical of layers and the legal profession? Is the public justifiably confused when a lawyer vigorously defends a person who is seemingly guilty of a crime? 
Assumptions Inherent in the Adversary System 
· 1) Lawyers should be zealous partisan advocates for their clients within the limits of legal and ethical behavior.
· 2) The institution will produce truth through competitive dispute resolution; 2 well-prepared advocates will present the best info and arguments on behalf of the client and that truth will prevail in the middle through the process of proof and challenge to proof.
· 3) The institution will maximize the rights of individuals within the defined limits of an adopted constitution requiring Due Process and Civil Rights; and 
· 4) The institution will keep Big Gov. in check; government must meet a stringent burden of proof in ensuring only the guilty become part of prosecutorial process 
· Role of Lawyers in the Adversary System: 
· Lawyers need no approve or disapprove of the character or cause of the client/ The purpose of the lawyer is to use all of their competence, knowledge and abilities to assist the client in achieving the clients goals and objectives so long as those goals and objectives are not illegal or cause the lawyer to violate a rule of ethics. 
Rico v. Mitsubishi Motors Corp. 
· Issue: If an attorney inadvertently receives documents, and it becomes apparent to the attorney that the documents are privileged, must the attorney immediately notify opposing counsel?
· What qualifies as work-product? 
· What is the ethical duty of an attorney upon receipt of another attorney work product?
· Mitushbis moved to disqualify P’s attorney when that attorney received the work-product and made copies, etc - was disqualification fitting in this case?
· Rule: If an attorney inadvertently receives documents, and it becomes apparent to the attorney that the documents are privileged, the attorney must immediately notify opposing counsel. (See ABA Rule 4.4(b))
· Inadvertent disclosure does not waive the privilege.
· The attorney is permitted to read only so much of the documents that is necessary to determine that they are privileged. 
· Once disclosure to opposing counsel has been made, the parties are free to resolve the situation in a mutually agreeable manner, or they may turn to the court for guidance on how to come to a resolution.
· Court Analysis/Holding - Lower Court correctly disqualified Johnson (P’s attorney) from case
· Johnson inadvertently received opposing counsel’s notes and admitted that it soon became apparent to him that the notes were privileged. 
· The notes were attorney work product and not just a document that reflects the expert's statements (as Rico contend), b/c it was a summary of notes from a strategy session and Yekeich himself edited the document with his impressions and summaries.
· While mere inadvertent exposure to privileged documents will not alone subject an attorney to disqualification, Johnson went well beyond mere exposure, making copies of the document, discussing it with his co-counsel and experts, and using it in a later deposition.
· Rule: ABA Model Rule 4.4(b):
· A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.
· Often attorney docs have a disclaimer: “This transmission is confidential btw the sender and intended receiver. If you are NOT the intended receiver, please do not copy or forward this transmission, and do not read past this cover sheet. Rather, do one of the following: 1) Destro this transmission; or 2) Forward this transmission to the intended receiver, and notify the sender immediately. 
1B: Admission, Discipline, and Unauthorized Practice (CH. 2 - Sources and Application of Legal Ethics Rules) 
Relevant Rules: 
· ABA Model Rules
· ABA Rule 5.5 - Unauthorized Practice of Law; Multijurisdictional Practice of Law (pg. 74) 
· May only practice in a JX in which the lawyer is authorized to practice. 
· May be authorized on a regular basis, or authorized by court or order or by law to practice for a limited purpose/restricted basis. 
· ABA Rules 8.1 - 8.5 - Maintaining the Integrity of the Profession (92) 
· Rule 8.1 - Bar Admission and Disciplinary Matters (92) 
· An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
· a) Knowingly make a false statement of material fact; or
· b) Fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand of info from an admissions or disciplinary authority, except that this rule does not require disclosure of info otherwise protected by Rule 1.6 (confidentiality). 
· Rule 8.2 - Judicial and Legal Officials (93)
· a) A lawyer shall NOT make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer, or public legal officer, or of a candidate for election or appointment to judicial or legal office. 
· b) Lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct. 
· Rule 8.3 - Reporting Misconduct (93) 
· Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigation when they know of a violation of the rules.
· Report of misconduct not required where it would involve violation of rule 1.6
· This rule only limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavour to prevent.
· Measure of judgment is therefore required
· Rule 8.4 - Misconduct
· Rule 8.5 - Disciplinary Authority: Choice of Law (95) 
· See Rule 
· California Rules of Professional Conduct (185) 
· CRPC 1.1: Rules in General - Competence (188) 
· CRPC 8.1 - False Statements Regarding Application for Admission to Practice Law (244
· CA Bus. & Prof. Code:
· 6067 - Oath (263)
· 6068 - Duties of Attorney (263-4) 
· 6101 - Conviction of Crime 
· 6106 - Moral Torpitude, dishonesty or corruption irrespective of criminal conviction 
· 6125 - Necessity of active membership in State Bar
· CA Sup. Court Rules of Multi-JX Practice 
· 9.64, 9.65, 9.66, 9.67
Ethics Rules Governing:
· Rule: CA Lawyers are governed by:
· The CA Rules of Professional Conduct (CRPC) that are enforced by CA State Bar
· CA Bus. & Prof. Code regulations adopted by the CA legislature that are enforced by the CA State Bar
· The rules in BOTH STATES when CA lawyer violates ABA rules in other states. CA lawyers can be disciplined by both the CA State Bar & the State Bar where the violation occurred
· Rule: Lawyers in other States are Regulated by:
· Their state-enacted version of the ABA Model Code enforced by their State Bar org
· The rules in BOTH STATES when out of state licensed lawyers violates CA rules. 
· Out of state lawyers who violate CA rules can be disciplined by the CA State Bar & and the Bar of their original state of license
Organization of the Bar:
· A. Admission to Practice in Courts of a State
· 1) Residency Requirements:
· In the past many states imposed residency reqs, but SCOTUS has reportedly struck down such reqs 
· Rule: SCOTUS decisions now req equality in treatment btw in-state and out-of-state applicants to the bar, residence-based waivers are no longer allowed. 
· 2) Character Requirements 
· Kwasnik v. State Bar of CA - Kwasnik in a drunk driving accident that killed someone. Family won a “wrongful death” suit. Kwasnik only made wage garnishment payments of $42 per week. Eventually he filed bankruptcy where the only debt discharged was the “wrongful death” debt discharge.
· CA Bar recommended P not be admitted, mainly b/c he failed to “accept any responsibility whatsoever for the victim family and honor his moral obligation to pay
· Rule: Bus. & Prof.Code - 6064: To qualify, an applicant must, among other things, be of “good moral character” 
· Absence of proven conduct considered as manifestations of moral turpitude 
· Burden is on applicant 
· Rule: 6106 - Act of moral turpitude constitutes grounds for disbarment, regardless of whether the act is committed in attorney capacity 
· Court - Petitioner has established rehab and good moral character 
· 15 letters (traditionally sig weight given to testimonials from judges and other attorneys) 
· Debt discharged was unrelated to the practice of law, and not owned as a result of professional misconduct. 
· In re Glass - Glass worked as a journalist for a well-known magazine while attending law school at night. Glass attained notoriety when it came to light that he had concocted key facts and falsified sources in a number of published articles.
· When confronted with accusations of dishonesty, Glass undertook elaborate efforts to cover his tracks
· Glass applied for bar licensure in CA
· Glass’s application for professional licensure came before the Supreme Court of CA.
· Rule: An applicant for bar licensure whose past misconduct demonstrates dishonesty bears the burden of proving present moral fitness to engage in the practice of law.
· Court: Evidence fails to convince court that Glass’ character has evolved to extent that he is now capable of exercising the standards of moral character that merit licensure as an attorney.
· Glass engaged in far-reaching acts of deceit that harmed others and violated the ethical codes of professional journalism. 
· Glass committed these transgressions while attending law school, where he should have been learning to place the highest value on honesty.
· Glass/supporters assert that he is dedicated to the profession of law and has already been sufficiently penalized.
· However, duty of the court must align with the interests of the public/expectations of high ethical standards in the practice of law. 
· B. Admission to Practice in CA
· Rule: The Committee of Bar Examiners, which is part of the State Bar of CA, has the power to examine all applicants for admission to practice law in the State of CA
· Minimum Reqs for a Law License in CA:
· Be at least 18 years of age;
· Be of Good Moral Character;
· Have completed 2 years of college or the equivalent;
· Register with the Committee of Bar Examiners, complete educational requirements; and
· Take and pass the Baby Bar after the 1st year of studies for law who attend law school accredited only in CA (NOT ABA accredited schools)
· Pass the CA Bar Exam
· Rule (In Re Garcia) - Immigration status is not a bar to admission to the CA state bar.
· Rule: (Cal. Bus. & Prof. Code 6066) - Applicant who has been refused admission has the right to have his/her case reviewed by the CA sup court.
· (Cal. Bus. & Prof. Code 6066) - Member of CA bar may be classified as “Active” or Inactive” 
· Inactive members are not entitled to practice law (6006)
· Member may be designated “inactive” for a numbers of reasons. Such as: after hearing it’s determined that the member is unable to practice law completely/without substantial threat of harm to his/her clients; or reasonable probability that the State Bar will prevail on the merits of an underlying disciplinary matter. 
· “Good Moral Character” 
· CA Rules Regulating Admission to Practice Law, Rule X, Section - defines “good moral character” as: “... qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect and obedience to laws of the state and the nation and respect for the rights of others and for the judicial process.” 
· You May Have a Problem with a Lack of Good Moral Character if your Past Includes:
· A pattern of deceit as opposed to an isolated incident.
· Lack of remorse
· Lack of candor and cooperation with a disciplinary board
· Failure to act in a fiduciary relationship 
· Intentional dishonesty for the purpose of personal gain 
· “Triggers” for Further Investigation on a Moral Fitness Application:
· Serious or repeated violations of criminal law
· Dishonesty in college/law school academic work
· Tax fraud/evasion
· Substance abuse
· Serious mental disorders
· Unpaid Financial Obligations
· Bounced checks or bankruptcies; and
· Dishonesty on the moral fitness app itself 
· C. Admission to Practice in Other States and Federal Court
· Rule: An attorney who has been admitted in one state and who wants to represent a particular client in a court of another state may also petition that court to appear Pro Hac Vice (“for this turn only”) 
· There is NO right to appear Pro Hac Vice
· Each case requires a separate petition
· In some JXs, the attorney must enlist a local attorney as co-counsel
· Rule: In addition to Pro Hac Vice, most states allow some limited practice activities by lawyers admitted in another state. 
· Including admission for in-house counsel, for members of the military, for provisions of pro bono services, and even for law faculty members
· Model Rule 5.5 - Multi-Jurisdictional Practice: A lawyer not disbarred or suspended in one state may, in another state:
· 1) Provide temporary services in association with an admitted lawyer who actively participated in the matter; OR 
· 2) Be admitted by a court to practice in one case on a Pro Hac Vice basis; or provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the JX via Pro Hac Vice; OR
· 3) Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of the JX where the lawyer is admitted to practice; OR
· 4) Provide temporary service in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the JX where the lawyer is licensed 
· BUT Lawyer MAY NOT, under the Limited License Rules:
· Open a law office in state where lawyer is unlicensed
· Hold him/herself out as a practicing lawyer in a state where the lawyer is unlicensed; and
· Establish a “systematic and continuous: presence in the state where the lawyer is unlicensed. 
· Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a Pro Hac Vice basis or has taken & passed the Bar Exam in the state where services are to be provided.
· Reciprocity Arrangements:
· Majority of states (but NOT CA) have - allows an attorney who has practiced in one state for a set # of years to gain full admission in another state simply by filing a petition. 
· CA Multi-Jurisdictional Reqs for Limited License Practice in Other States: To Practice in CA, lawyers licensed in other states:
· Must meet all reqs for admission to the CA bar;
· Must apply to register with the State Bar of CA;
· Must not have failed the bar in CA w/n 5 years prior to app
· Must file an app for determination of Moral Character in CA w/ the State Bar; and 
· Must agree to be subject to the discipline of the State Bar in CA. 
· Admission to Fed Court
· Rule: Must be separately admitted to the bar of that court, b/c each fed court maintains its own separate bar
· Admission typically granted by motion by an attorney already a member of that court’s bar  and who can affirm to the applicant’s moral character
· Rule: Admission to SCOTUS requires that the applicant have practiced before the courts of a state for at least 3 years.
Lawyer Associations 
· Preamble to the ABA Model Rules:
· “Goals sought by lawyer associations: To improve the law, legal education, the administration of justice…” (63)
· 1) Nationwide Orgs
· Ex: National Bar Association - civil rights
· Ex: National Lawyers Guild - social reform
· Ex: American Law Institute - Rstd
· 2) The American Bar Association (ABA)
· ABA holds itself out as the national voice of the legal profession
· Much of the work is done through subgroups - the largest of them are called “sections” - devoted to distinct areas of law
· ABA accredits law schools. Sets both the quantitative and qualitative standards for accreditation. 
· 3) State Bar Associations 
· Rule: Significant distinction btw the national orgs and many state bar associations is compulsory membership. 
· Membership in all national orgs = voluntary 
· Vs many states requiring that all lawyers practicing in the state belong to the state bar association. (mandatory/integrated bar) 
· Critics of compulsory bar membership have had little success in changing this 
· Lanthrop v Donohue - Wisc Sup Court: compulsory bar membership does not violate either the right of free association or free speech 
· Keller v. State Bar of CA - Integrated Bar must NOT use its membership mandatory dues to fund “activities of an ideological nature”
· In 2002 CA State Bar split off the Conference of Delegates of CA Bar Assoc. As a separate entity w/ separate dues - members of this debate and approve proposals to change CA law. 
· 4) Local Bar Associations 
· Voluntary -  Provide continuing legal education, networking, etc. 
Discipline 
· “Discipline” - Refers to penalties imposed by disciplinary agency on an attorney who has breached a rule or statute for which discipline can be imposed. 
· 3 Types of Discipline are Common: 
· Disbarment
· Most serious 
· Usually permanent but sometimes can apply for readmission
· Suspension
· Reprimand (private or public)
· Mildest - Does not limit attorney’s right to practice. 
· Private - not published by agency
· Public - Published, names attorney, and describes conduct
· ABA Model Rule 8.4: It is professional misconduct for a lawyer to:
· (a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
· (b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects;
· (c) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
· (d) Engage in conduct that prejudicial to the administration of justice;
· (e) State or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Pro Conduct or other law;
· (f) Knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; OR
· (g) Engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national orgin, ehtnicty, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law
· (This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph does NOT preclude legitimate advice or advocacy consistent with these Rules 
· COMMENTS to 8.4:
· [2] - Some types of illegal conduct offenses do NOT reflect adversely on fitness to practice law (others like fraud and wilful failure to file a tax return do). Traditionally offenses involving moral turpitude was where the distinction was. But these types of offenses can be construed to included things like adultery and others that have no connection to fitness for practice of law. 
· Lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to practice of law. (violence, dishonesty, breach of trust, serious interference w/ administration of justice) 
· A pattern of repeated offenses, even of minor significance when considered separately, can indicate indifference to legal obligation. 
· [3] - Discrimnation and harassment by lawyers in violation of (g) undermines confidence in the legal profession and legal system. 
· Includes harmful verbal or physical conduct that manifest bias or prejudice towards others. Harassment includes sexual harassment and derogatory or demeaning verbal/physical conduct. 
· Sexual harassment includes unwelcome sexual advances, request for sexual favors, and other unwelcome verbal or physical conduct of sexual nature. 
· The substantive law of anti-discrimintion and anti-harassment statutes and case law may guide application of paragraph (g) 
· Prof. Buhai Aside:
· Court are split on murder - whether it can keep someone from becoming an attorney. 
· California Comparison for Discipline Offenses
· B&P Code Sections:
· Section 6101: Conviction of a felony or misdemeanor, involving moral turpitude, constitutes a cause for disbarment or suspension
· Section 6106: The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relation as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension. 
· If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice thereafter. 
· Rule: Discipline can be imposed for specific statutory violations - Ex: states against ambulance chasing, improper sexual relations w/ clients, advoocting violent overthrow of gov (Cal. Bus. & Prof. Code 6106.1, 6106.9, and 6151-52)
· ABA Model Rule 8.3 - Reporting Professional Misconduct 
· (a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority. 
· (b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority. 
· (c) This Rule does NOT require disclosure of info otherwise protected by Rule 6.1 (confidentiality) or info gained by a lawyer/judge while participating in an approved lawyers assistance program (program designed to help lawyers w/ drug/alcohol program). 
· COMMENTS
· [1] - Self-regulation of legal profession requires that members of the profession initiate disciplinary investigation when they know of a violation of the Rules of Pro Conduct. Reporting a violation is especially important where the victim is unlikely to discover the offense. 
· [2] - A report about misconduct is NOT required where it would involve violation of Rule 1.6 - however, a lawyer should encourage a client to consent to disclosure where prosecution would not substantially prejudice the client’s interests.
· [3] - The Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent (an obligation to report every violation, make it so that a failure to report any violation would itself be a prof offense) - Thus a measure of judgment is required in complying w/ this Rule. The term “substantial” refers to the seriousness of the possible offense, not the quantum of evidence of which a lawyer is aware. 
· [4] - Duty to report pro misconduct does NOT apply to a lawyer retained to represent a lawyer whose conduct is in question. (attorney-client privilege.
· [5] - Exception to reporting rule for info about lawyer or judges misconduct/fitness received by participation ins approved lawyers/judges assistance program 
· CA Business and Professions Code Section 6068(o)
· CA lawyers must report themselves if they have:
· 3 or more lawsuit in a 12 month period for malpractice or professional wrongful conduct;
· The entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc
· The imposition of judicial sanctions for $1,000 or more; 
· An indictment charging a lawyer with a felony, and lots of other circumstances, including convictions and discipline against the attorney by any other professional/occupational disciplinary agency ot licensing board, in CA or elsewhere. 
· In re Mountain: Representing parties on opposing sides of case
· See Brief for Facts: First representing the M’s (who wanted to adopt a baby)
· And then the grandma with the daughter who was planning to have a baby. 
· Then represents another couple who actually ends up adopting the baby
· Rule: An attorney may be disbarred if, in the course of providing counsel to a client, he violates disciplinary rules or other statutes, or makes dishonest or fraudulent representations.
· Analysis: Here, Mountain violated both conflict-of-interest rules and statutory law prohibiting him from acting as a procurer for a baby for adoption. 
· Further, Mountain made various false statements regarding his role in the adoption and the medical tests performed on the fetus. 
· These facts support the hearing panel’s conclusions of law and recommendation for Mountain’s disbarment. 
· It is therefore ordered that Mountain be disbarred from the practice of law in Kansas
· Buhai: He basically lied about what he did and was doing it to get more $$$ - He was disbarred and I’m perfectly fine with that 
· Drociak v. State Bar of CA
· Facts: Drociak had to file responses to interrogatories for his client House. After multiple times of trying to contact House (turns out she had died), and extensions, and impending deadline - Drociak decided to fill out the responses himself and used the pre-signed verification forms. 
· Claims he was trying to protect the client’s interests even though he broke the rules 
· Issue: Whether the recommended discipline is excessive? 
· Rule: Crt, In exercising authority in determining whether recommended dusline is appropriate, etc , traditionally accords great weight to the review dept’s determination. 
· Rule: Discipline is imposed in order to protect the public by deterring future misconduct by attorneys.
· The impact of otherwise appropriate discipline on an attorney or his office staff IS irrelevant and should not be considered.
· Analysis:
· Drociak’s argument citing the various mitigation factors is rejected, (see rule). Court also reject’s Drocki’s assertion that his conduct is less culpable b/c he was motivated primarily by desire to protect a client. 
· Rule 9.20 - California Rules of Court: If you are an attorney who is disbarred, suspended or resign, you:
· Must notify all clients being represented in pending matters of the discipline.
· Must notify clients where they can pick up their legal file
· Must notify all co-counsel, all opposing counsel, and all courts in which matters are pending, of the discipline. 
· Must send all required notices by certified mail
· Must provide proof of compliance to an assigned probation officer appointed by the State Bar
Class 1 Recap Rules:
· Rule: In all states, a lawyer must be of good moral character in order to practice law
· Many offenses prior to admission can be corrected if the applicant shows rehab, but after the lawyer is admitted the standard goes up.
· Under Model Rules - lawyers are professionally answerable only for offense indicating a lack of characteristic relevant to practice of law: violence, dishonesty, breach of trust. 
· CA - has 0 tolerance policy for crimes involving moral turpitude (whether personally or professionally) 
· CA will rarely impose discipline for isolated offense - unless felony/misdemeanor involving moral turpitude. 
· All disciples are reciprocal - each state (including CA), will give full faith and credit to discipline imposed against a lawyer by any other state. 
· Disbarred lawyers can reapply for admission to the Bar - In CA, there is a 5 year waiting period and applicant has burden of shogun rehab.
· Difference between ABA MR 8.3 & CA (B&P code 6068) - How bar finds out about misconduct:
· Model Rules lawyers must report each other for significant acts of misconduct
· While CA lawyers do not have that obligation., but they must report themselves for various types of convictions/monetary sanctions 
· ABA Rule 8.3
· Knowledge means actual knowledge (though can be inferred from the circumstances)
· “Substantial” means a matter of clear and weighty importance
· Exceptions: 8.4(c) - confidential info & lawyers assistance program
· Duty does not apply if the info is privileged.
· Ex: Lawyer came to you for advice regarding conduct and disclosed about it 
· ABA Rule 5.5
· SEE class 2A review
· 3 Types of Unauthorized Practice of Law:
· In JX where they are not licensed
· Law person practices law or gives legal advice (usually filling out legal forms while not in direct supervision of attorney)
· Law students gives legal advice or complete legal forms w/o attorney supervision.
· CRPC 5.5 
· Prohibits CA lawyer from aiding anyone in the unauthorized practice of law and prohibits CA lawyers from practicing in JXs where to do so would be a violation of the rules 
· CA B&P Code 6125: “No person shall practice law in CA unless the person is active member of State Bar” 
CLASS 2A
2A - The Lawyer-Client Relationship (Ch. 3) 
Covers:
· 1) Forming the relationship
· 2) Maintaining the relationship: Determining the scope of rep, and the scope of authority btw client and lawyer, and keeping lines of communication open.
· 3) Termination of the relationship and withdrawal as counsel.
· Relevant ABA Model Rules:
· ABA MR 1.2 - Scope Representation
· ABA MR 1.4 - Communication 
· ABA MR 1.5 - Fees
· ABA MR 1.16 - Declining or terminating Representation 
· ABA MR 1.18 - Duties to Prospective Client
· ABA MR 3.1 - Meritorious Claims and Contentions
· ABA MR 6.1 - Pro Bono Services
· ABA MR 6.2 - Accepting Appointments
· CRPC Rules
· CRPC 8.4.1 - Prohibiting Discriminatory Conduct 
· CRPC 3.1 - Prohibited Objectives of Employment
· CRPC 1.16 - Termination of Employment 
· CRPC 1.15 - Preserving Client Property
· CA B&P Code
· 6147, 6148 - Fee/retainer agreements 
· 6068(c) - Maintain just actions 
· (d) means consistent w/ the truth, (g) corrupt motives, (h) never to reject the defenseless
Models of Representation (SEE slides 2A) 
· Traditional Model
· Participatory or Collaborative Model
· Hired Gun Model
· Rules Encouraging Client Participation in Attorney Client Relationship:
· Model Rule 1.2 - Scope of Representation and Allocation of Authority: Instructs lawyers to abide by client’s decisions regarding the objs of representation
· Comment 1 - Both the lawyer and client have authority and responsibility in the objs and means of representation.
· Model Rule 1.4 - Communication: Mandatory duty to explain a matter to a client so the client can make an informed decision.
· CRPC 1.4 - Communication: Similar ^ , lawyers are required to keep clients reasonably informed about significant developments in the case. 
· Decisions Made by the Client (ABA MR 1.2)
· Acceptance or rejection of settlement offers
· A pleas to be entered in a criminal case
· Waiver of jury trial 
· Whether to testify in a criminal case
· Whether to appeal
· Decisions Made by the Lawyer
· Decisions involving procedure, tactic, or strategy 
· Ex: Type of suit to file, court to file it with, whether to grant opposing counsel extension, scope of discovery necessary 
Fee Agreements: MR 1.5 and CA.B&P 6147 & 6148 
· Should Formalize the relationship in a written retainer agreement that sets forth clearly the scope of services to be provided, or expressly limits the services to be provided. 
· Limitations on retention are allowed
· Rule: Certain relationship/circumstances MUST be in Writing - Contingency Fees (MR 1.5 and B&P 6147) 
· B&P 6148(a) - ALL agreements for attorney services, in addition to contingent fee contracts must be in writing if “it is reasonably foreseeable that total expense to a client, including attorney fees,” will exceed $1000. 
· All parties must sign agreement 
· Must include basis for compensation, general nature of legal services to be provided, and respective responsibilities of the attorney and client 6148(a)(1)-(3)
· B&P 6148(c) - Penalty for failure to get written agreement signed by client is severe - “renders the agreement voidable at the option of the client”, and attorney being limited to recovering only a reasonable fee. 
· Good Retainer Agreements Specify 
· Scope of services to be provided - including limitations on any services provided.
· Duties of the Client - as well as conduct by the client amounting to breach of the agreement (failing to pay fees or making representation unreasonably difficult for lawyer)
· Fees to be Paid by the Client - Retainer deposits and hourly rates if applicable. Including those of paraprofessionals and investigators. Billing rates for calls, meetings, waiting in court and travel are also specified. 
· Anticipated Costs - to be paid by the client.
· When discharge and/or withdrawal is allowed or appropriate
· Whether Malpractice Insurance is carried by the lawyer in CA
· Contingency Fee Ks must be in writing (MR 1.5) 
Implied Attorney-Client Relationship and Inadvertent Lawyer-Client Relationship 
· Factors that may affect an Implied Attorney-Client Relationship:
· Did you volunteer services or agree to investigate a matter without a disclaimer that investigation is a prerequisite to accepting a matter?
· Did the person seek legal advice from you? Did you give legal advice?
· Was confidential info disclosed by the caller or speaker w/o interruption or disclaimer?
· Did you listen to a lengthy client story in a passive manner, w/o interruption or disclaimer?
· Did the client rely on the legal advice given?
· Did your behavior (such as ensuring private office visit), without disclaimer, create a “reasonable expectation” that you consent to accept representation. 
· Avoiding the Inadvertent Lawyer Client Relationship 
· Don’t provide services w/o an express retainer agreement setting forth/limiting scope of rep. If accepting a case on a limited basis to investigate - expressly limit the scope of services until you make a decision on accepting or rejecting the case.
· If consulted about a potential problem in a non-office setting - tell the person before discussing that consolation is not appropriate in an informal setting. Can suggest an appointment in your office.
· Don’t leave a dangling client - write a non-engagement letter. 
Settlement Offers
· Model Rule 1.2 - Decision to accept/reject a settlement offer is the client’s decision alone. 
· Lawyers must relay settlement offers and must abide by the decisions of the client.
· CA - CRPC 1.4.1 - A lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter and all amounts, terms and conditions of any written offer in all other matters.
· NOTE: Whether written or not, still subject to CRPC1.4 that provides that lawyer shall keep a client reasonably informed about significant developments to the rep. 
Accepting Appointments (MR 6.2) and CA B&P 6068(h)
· MR 6.2 - Accepting Appointments: A lawyer shall NOT seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
· (a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law
· (b) Representing the client is likely to result in an unreasonable financial burden on the lawyer; or
· (c) The client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. 
· Comment: [1] A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer’s freedom to select a client is, however, qualified. 
· All lawyers have a responsibility to do pro bono services (see Rule 6.1) 
· A lawyer fulfills this responsibility by accepting a fair share of unpopular matters, or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to afford legal services. 
· CA B&P Code 6068(h): It is the duty of an attorney:
· (h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed. 
· Model Rule 6.1: Every lawyer has a professional responsibility to provide legal services to those who can’t pay. All lawyers should aspire to render 50 hours of pro bono a year. 
· Book: MR 6.1 is a “watered down” version of an earlier draft that said the “lawyer shall render unpaid public interest legal service” 
· Received much backlash: “people being unable to afford a lawyer is a problem of society as a whole. Why should I have to bear this societal burden just b/ of the profession I’m in.” 
· Bothwell v. Republic Tobacco Co: SEE Brief
· Rule: Federal courts have the inherent authority to compel attorneys to provide uncompensated counsel to indigent parties in civil cases if the appointment is necessary to a fair and just adjudicative process.
· See brief for more
· Holding: Yes. Federal courts do have authority. But here, Bothwell’s lack of legal representation is due to a market rejection of his claim and not due to his indigency; Therefore, it is not necessary to appoint an attorney to ensure a fair and just process. It is thus not necessary to compel Metcalf to represent Bothwell.
When Does Accepting Employment Violate the Rules? 
· Model Rule 3.1 - Lawyers can’t take a position that is frivolous; lawyers can’t bring or defend a cause unless a good faith argument exists for extension, modification, or reversal of existing law.
· CA B&P Code 6068(c) - Lawyers can only maintain such actions as appear to be just; and
· CRPC 3.1 - Lawyer shall not seek, accept or continue employment if the objective is:
· To bring an action, conduct a defense assert a position or take an appeal w/o probable cause and for the purpose of harassing or maliciously injuring a person; or
· To present a claim or defense that is not warranted under existing law unless it can be supported by a good faith argument for an extension, modification or reversal for existing law
· Model rule 1.2 (d) - Lawyer shall not counsel a client to engage or assist a client in conduct that the lawyer knows is criminal or fraudulent.
· Model Rule 1.16, Comment [7] - Lawyer is justified in withdrawing from a representation if the client wants to engage in conduct that the lawyer reasonably believes is criminal or fraudulent. 
· If client were to suggest an illegal motive for the representation at the outset, the lawyer could and should decline to undertake it in the first place.
· Distinguish From: Situation where client comes to lawyer w/  a plan to do something that would be illegal but seeks in good faith to get a legal opinion about its legality. 
· Comments suggest that there is nothing improper about seeking such advice, and nothing wrong with layer giving such advice; and law assumes that the informed client will refrain from carrying action out
Termination and Withdrawal Basics (MR 1.16 & CRPC 1.16)
Mandatory Withdrawal: Must withdraw where:
· The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another
· Lawyer knows or should know that continuing representation will violate the rules;
· The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment;
· The lawyer is fired by the client, but within judicial limitations 
Permissive Withdrawal: May Seek to Withdraw Where:
· The client seeks to present a claim or defense that is not warranted by existing law or a reasonable extension of existing law;
· The client proposes engaging in an illegal course of conduct
· Client insists that the lawyer engage in an ilegal course of conduct.
· The client makes it unreasonably difficult for the lawyer to carry out the employment.
· The client insists the lawyer engage on conduct that is contrary to the lawyer’s judgment and advice
· The client freely agrees to terminate the relationship
· The client breaches the fee agreement.
Withdrawal by a Lawyer During a Litigated Matter:
· The lawyer must file a noticed motions before the trial judge seeking to be relieved as counsel if the client does not consent
· The judge may or may not allow the lawyer to be relieved - the judge will evaluate the possibility of disruption, delay or prejudice to the court, case, or client; and the ability of the client to obtain new counsel w/o significant delay to the court, the calendar or opposing counsel. 
· If motion to withdraw granted, lawyer still has obligations to the client:
· All original file materials must be returned to the client (not including attorney work product) and any unearned fees must be returned to the client. The attorney must continue to honor client confidences and secrets despite termination of attorney-client relationship. 
Withdrawal in a Non-Litigated Matter:
· Lawyer shall NOT withdraw until he/she has taken steps to avoid reasonably foreseeable prejudice to the rights of the client.
· Reasonable steps to avoid prejudice to the rights of the client require the lawyer to give reasonable notice to the client (preferably in an unambiguous letter), such that client has time to find another attorney
· Lawyer must promptly surrender all papers and property to the client and return unearned fees. 
· Wise lawyer always has a clause in the retainer agreement allowing the lawyer to terminate representation on proper notice in accordance w/ the provisions of the rules. 
When Client Discharges the Lawyer:
· Rule: Clients have absolute right to terminate the services of a lawyer unless the attempt to terminate services causes delay or disruption to a court. 
· Rule: If not discharged for cause, the lawyer has a quantum meruit claim for unpaid fees
· Quantum Meruit - Permits lawyer to recover the reasonable value of the services that the lawyer rendered before being discharged. 
· Rule: Whether terminated by client for cause or w/o cause, a lawyer must still return the client file and other property or unpaid fees.
General Withdrawal Reminders:
· Have a retainer agreement specifying grounds for termination, including non-payment by the client
· Don’t have absolute right to withdraw, particularly in litigated cases; it's up to the judge, who will evaluate various factors, including delay or inconvenience to the court. 
Withdrawal Cases
· Ruskin v Rogers - Ruskin (P) brought suit against Rodgers (D) for specific performance of an agreement. Ruskin prevailed and Rodgers appealed, contending that he did not receive a fair trial based on the trial court’s denial of his motions for: 
· (1) a continuance two days prior to the set trial date, and 
· (2) substitution of attorneys during cross examination of the first witness. 
· Specifically, Rodgers argued that a party has an absolute right to replace his attorney at any time and for any reason.
· Rule: A party does NOT have an absolute right to replace his attorney during the course of a trial.
· Party cannot be permitted to substitute attorneys mid-trial if such substitution would cause undue disruption or prejudicial delay, especially in circumstances in which the apparent motivation for substitution is purely emotional.
· Holding: Rodgers moved to substitute his attorney after the trial had already commenced, during cross-examination of the first witness. Permitting Rodgers to substitute attorneys at that stage would have severely disrupted the trial and caused prejudicial delay for Ruskin. 
· Rosenberg v. Levin - Levin discharged Rosenberg without cause, hired a new attorney, and settled for $500,000. Rosenberg sued to recover fees for services rendered in quantum meruit. 
· Rule: In both fixed and contingency employment contracts, a discharged lawyer is entitled to the reasonable value of his services on the basis of quantum meruit, but recovery is limited to the maximum fee set in the contract entered into for those services.
· Holding: Rosnberg’s recovery should be limited to the reasonable amount of services rendered or the maximum fee set in the contract, whichever is less. 
· Holmes v. Y.J.A Realty Group - Although Goldman demanded payment for the outstanding balance of $2,275.30, Y.J.A. and Abrahams refused to pay. Goldman moved to withdraw as counsel. (See NOTES) 
· Rule: An attorney is entitled to withdraw from representation if a client refuses to honor a fee agreement, so long as no prejudicial delay in trial would result.
· An attorney is NOT obligated to himself finance the representation or provide free services in a circumstance in which a client has purposefully disregarded a fee agreement.
· Holding: Here, no notes of issue have been filed and litigation remains pending. If Holmes were permitted to withdraw, Y.J.A. and Abrahams would have plenty of time to retain new counsel. Withdrawal would not prejudice any of the parties
· Kreigsman v. Kreigsman - SEE CASE BRIEF FACTS
· Rule: An attorney may not withdraw from a case set for trial without justifiable cause, especially if such withdrawal would unduly prejudice the client.
· A firm that agrees to represent a client during a legal proceeding is obligated to continue representation until the matter has concluded. Generally not permitted to withdraw from the case w/o either the client’s consent, or some other sufficiently justifiable cause. 
· The firm’s obligations remain even if the work is more complicated than initially thought, or the relationship not as profitable.
· Holding: The Rose firm did not have justifiable cause to withdraw from representation. 
· Holmes and Kriegsman Factors:
· Holmes - Client deliberately repudiated the fee agreement and made life miserable for the lawyer.
· Kreigsman - Client wound up on welfare, but had always had a tough financial situation and this was known to her lawyers when they accepting the case abd begun litigation.
· Holmes - Seemed to be enough time for client to obtain a new lawyer w/o delay or prejudice (not the case in Kriegsman - trial was pending and no lawyer would take on trial at such short ntc - thus client would be severely prejudiced) 
· Kreigsman - Judge wanted to send a clear message to the delaying husband that his tactics to delay would not be rewarded. 
Frivolous Claims 
· ABA Model Rule 3.1 - Prohibits an attorney from taking a frivolous legal position.
· Frivolous: Position that, under the facts, has no basis in existing law and that cannot be supported by a good faith argument for extending, modifying, or reversing the existing law.
· ABA Model Rule 1.16 - Attorney must refuse employment (or withdraw from employment) if the employment would require the attorney to violate a disciplinary rule or other law 
· Cal. Bus. Code 6068 is similar. 
· Sanctions - Sanctions could happen to an attorney who pursues a frivolous claim on behalf of a client 
· Rule 11 of FRCP is the popular device for imposing sanctions in civil actions in fed court
· The sanctions must be no more than necessary for deterrence, and they should not usually result in shifting attorney fee expenses btw the parties 
· 21-day period to withdraw a paper challenged as violating the Rule
· Other sanction statutes: 28 USCA 1827 (2000); 28 USCA 1912 (2000) 
CLASS 2B
2B - Competence and Diligence (Ch. 6) 
· Covers:
· 1) Duty of Competence
· 2) Malpractice
· 3) Diligence
· Relevant ABA Model Rules
· MR 1.1 - Competence 
· MR 1.2 - Scope of Representation
· MR 1.3 - Diligence 
· MR 1.4 - Communication 
· MR 1.8(h) - Prohibition on Prospective limiting of liability 
· A lawyer shall not:
· 1) Make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement 
· 2) Settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith
· MR 1.18 - Duties to Prospective Clients 
· MR 5.3 - Responsibilities Regarding Nonlawyer Assistants
· MR 5.4 - Professional Independence of a Lawyer
· MR 5.5 - MJP Rules (already covered)
· Relevant CRPC Rules
· CRPC 1.1 - Failing to Act Competently
· CRPC 1.8 - Limiting Liability to a Client
· CRPC 1.4 - Communication
· CRPC 1.4.1 - Communication of a Settlement Offer 
· CA B&P Code
· 6105 - Permitting Misuse of Name
· 6125 - Active membership in State Bar
Performing Services Competently
· Model Rule 1.1 - Requires a lawyer to provide competent representation to a client. Lawyer shall possess or acquire the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.  (SEE SLIDES OR RULE) 
· Comment [1] - Relevant factors in determining the requisite knowledge and skill include: Relative complexity and specialized nature of matter, lawyer’s general experience, and lawyer’s training and experience in the field in question, the preparation and study the lawyer is able to give the matter..
· Comment [2] - Lawyer need not necessarily have special training/prior experience to handle legal problems of an unfamiliar type. Newly admitted lawyers can be as competent as a practitioner of many years.... Competent representation can also be provided through the association of a lawyer of established competence in the field in question. 
· Comment [3] - In an emergency, lawyer may give advice or assistance in matters in which the lawyer does NOT have the skill ordinarily req where referral to or consultation or association with another lawyer would be impractical. 
· Even in emergency should still be limited to that reasonably necessary in the circumstances
· Comment [4] - A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation. (see also 6.2)
· Comment [6] - Before lawyers retain/contact other lawyers outside of firm to provide help - the lawyer should obtain informed consent from the client and must reasonably believe that the other lawyer’s services will contribute to the competence and ethical representation of the client. 
· Comment [7] - Lawyers from more than one firm providing legal services to clients, should consult w/ each other and the client about the scope of their respective representations and allocation of responsibility. 
· Maintaining Competence(comment 8) - Lawyer should keep abreast of changes in the law and its practice
· CRPC 1.1 - Requires a lawyer to perform services competently, which means the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional, and physical ability reasonably necessary for the performance of legal services
· Failure to perform services competently is malpractice in either CA or MR JX if all other elements of the tort are met.
· Standard of Care: Lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community. 
· Competence Involves Two Components
· The Requisite Ability - The skill and knowledge to perform the services up to the existing standard in the community; and 
· Requisite Care - The thoroughness and preparation reasonably necessary for the representation. 
· Even though counsel may themselves be competent, the services still need to be performed properly/competently. 
Diligence (Model Rule 1.3)
· MR 1.3 - Lawyer must act w/ “reasonable diligence and promptness” in representing a client. 
· Comment [3] - Procrastination perhaps the most widely resented professional shortcoming. Client’s interests often can be adversely affected by the passage of time or change of conditions; or in extreme circumstances where the lawyer overlooks the statute of limitations - the client’s legal position may be destroyed…. (see comment) 
Legal Malpractice 
SEE Ch. 6, Class 2B Notes
· Legal Malpractice = Attorneys’ civil liability to a client or other injured person for professional misconduct or negligence. 
· Differs from a disciplinary action:
· 1) Forum for malpractice action = civil court, not a disciplinary hearing.
· 2) Attorney’s adversary in a malpractice action is the injured party (not a disciplinary authority) 
· 3) Purpose of malpractice action is to compensate the injured person, not necessarily punish the attorney.
· B. Theories of Legal Malpractice Liability (187) 
· 1) Intentional Tort Theory - misuses of funds, abuse of process, or misrepresentation 
· 2) Breach of Fiduciary Duty - keeping the client’s confidences, safeguarding money and property, adequately informing clients, etc
· 3) Break of K - Express agreement or implied promise by the attorney to use ordinary skill and care to protect the client’s interest
· 4) Unintentional Tort (Ordinary Negligence) - most common
· Must prove: duty, breach, actual cause, proximate cause, & damages 
· SEE Notes for “to whom a duty is owed”, “non-clients”, and elements 
· SEE Notes for Defenses to legal malpractice, vicarious liability, and malpractice insurance
· Class Notes:
· Lawyer is civilly liable for professional negligence:
· If an attorney client relationship existed (hence duty of care)
· If the lawyer fails to exercise care;
· If there is legally cognizable harm to the Ps;
· “But for” the lawyer’s conduct, the Ps would have been successful in the underlying action.
· Case w/n a case analysis
· Rule: Just like any tort, each element must be proven by preponderance of the evidence, or claim fails
· Rule: Violation of the Rules standing alone does not give rise to a cause of action - NO negligence per se
Supervising Non-Lawyer Employees
· Duty to supervise non-lawyer employees applies at 3 levels:
· 1) Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurances that non-lawyers will comply with the rules of professional conduct. 
· 2) Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and
· 3) Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct. 
Multi-Disciplinary Practice (MDP)
· Flows from desire to provide a “one-stop shopping” and therefore permit firms to provide both legal and nonlegal professional services. 
· Currently ABA Model Rule 5.4 prohibits
· 5.4(a) - prohibits lawyers from sharing fees with non-lawyers
· 5.4(b) - prohibits the partnership btw a lawyer and a non-lawyer if the partnership will engage in the practice of law 
· Lawyers have always occasionally offered other non-legal services to their clients 
· ABA Rule 2.1 - Encourages lawyers when giving advice to clients to “ refer not only to law but to other considerations such as moral, economic, social and political factors”. 
· ABA Rule 5.7 - Defines ancillary law-related services: title insurance, financial planning, accounting, etc
· These ancillary operations pose several dangers 
Class 2 Recap:
· Formalize relationship in a written retainer agreement that sets forth the scope of services to be provided (and possibly expressly limits scope)
· Certain agreements - MUST be in writing 
· Contingency Fee agreements (MR 1.5)
· CA - fees and costs will exceed $1000 (B&P 6147 & 6148) 
· Failure to follow best practices may result in an implied attorney-client relationship with client - which will still impose the duties of diligence, competence, loyalty and absolute confidentiality. 
· Know which decisions are for attorney and which are for client 
· Rule: ALL Settlement Offers must be relayed to clients and client’s decision whether to Accept/reject.
· Don't have to accept clients whose goals for representation are improper or illegal (ex - frivolous, harassing) 
· Rule: In a litigated matter, if client won't fire you, you must petition to judge for permission to withdraw 
· Rule: Withdrawal in a non-litigated/transactional matter usually just involves giving proper notice to the client, and making sure they have enough time to retain new counsel. 
· No hostage file-taking
· MR 1.1 - Duty to handle services cometpelty, have the knowledge, or acquire it
· Violation can result in discipline, violation of professional responsibility rules, AND potential malpractice case
· MR 1.3 - Lawyer must act w/ diligence and promptly
· Lawyer supervision rules 
· MR 5.4 - Prohibiting fee splitting w/ non-lawyers in a firm
CLASS 3A
Confidentiality & Confidential Info (Ch. 7) 
· Relevant ABA Rules:
· MR 1.2(d) - Scope of Representation & Allocation of Authority
· MR 1.6 - Confidentiality of Information
· MR 1.8(b) - Cannot Use Confidential Info to Disadvantage of a Client
· MR 1.9(b) - Duties to Former Clients
· MR 3.3 - Candor Toward the Tribunal
· MR 3.4(a) - Fairness to Opposing Party and Counsel
· MR 4.1 - Truthfulness in Statements to Others
· Relevant CA Rules:
· CA B&P Code 6068(e)
· CRPC 1.6 - Confidential Info of a Client
Confidentiality Basics
· Attorney-client confidentiality duties arise from the Evidence Code and from broad ethical duty statutes adopted in each state. 
· (1) Attorney-Client Privilege: 
· Both CA and all Model Rule states have adopted an evidence code “Attorney-Client Privilege”. 
· Rule: “ACP” only comes into play when the gov tries to compel an attorney by the way of subpoena to disclose a confidential client communication. 
· If the communication from the client to the attorney is in fact privileged under the elements set forth in the evidence code - then the gov cannot force an attorney to testify about the substance of the communication, unless client consents to disclosure. 
· (2) Broad Ethical Duties (other than the ACP) 
· Rule: The broad ethical duty is to maintain client confidences and secrets as well as communications. This duty is:
· Broader than the ACP - It includes communication as well as ALL client confidences info about client, client secrets or anything else the client doesn’t want disclosed.
· Applies to all lawyers all of the time (not just when compelled to testify by gov)
· ACP - prevents disclosure
· Confidentiality - precludes disclosure AND use of info to disadvantage client 
· Owed to all clients of lawyer
· Rule: Owed to a client even if the client is not retained after consultation
· Rule: it is owed to the client even if the lawyer client relationship is terminated.
· Rule: Duty survives the death of the client
· Rule: Duty may be waived only with client consent
· Rule: Past crimes committed are always confidential 
Broad Ethical Duties Under the Model Rules (Continued)**
· MR 1.6 - Confidentiality of Info (does NOT apply to CA lawyers unless they are in a MR state)* 
· (a) - Lawyer can reveal a client’s confidential info if the client has given informed consent, or if the nature of the representation impliedly authorizes the lawyer to reveal the confidential info
· Rule: Lawyers MUST keep client confidences and secrets and protect info leading to the identity of a client unless the client gives informed consent or an exception applies:
· *Exceptions*: A lawyer MAY* reveal confidential info relating to the representation of a client to the extent reasonably necessary:
· *1) To prevent reasonably certain death or substantial bodily harm 
· Future harm only - past matters are confidential unless they might result in future death/injury. 
· Client does not have to be the cause of the injury or death
· *2) To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services 
· Minority of states have adopted this rule (CA has NOT) 
· *3) To prevent, mitigate or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services 
· Minority of states have adopted this rule (CA has NOT)
· 4) To secure legal advice by a lawyer about compliance with this rule (b)(4)
· 5) To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee (b)(5)
· 6) To comply w/ any other law or court order (b)(6)
· Extra) Conflicts Due to Lawyer Mobility 
· 1.6(b)(7) - To avoid potential conflicts of interest the lawyer must be able to reveal the identities of his/her previous clients, as well as some limited info about the matters the lawyers handled on behalf of those clients.
· CRPC Rule 1.6 - Confidential Info of a Client in CA
· Rule: Lawyer shall NOT reveal info protected by B&P 6068(e)(1) (which includes client confidences and secrets) w/o the informed consent of the client, unless an exception applies.
· Exception(956.5): A lawyer MAY reveal confidential info relating to the representation of a client to the extent reasonably necessary:
· 1) To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. 
· This applies to future crimes only; past crimes are confidential 
· Caveats to Exception:
· Duty to Counsel - Before revealing confidential info to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:
· Try to persuade the client not to commit/continue the criminal act
· Inform the client of the lawyer’s intent to reveal the info regarding the belief that a criminal act is imminent that is reasonably certain to result in the death/SBH to an individual.
· Rule: Lawyers who choose not to reveal confidential information as allowed by this rule, DO NOT violate this rule. (rule is permissive) 
· Rule: CA CL - Allows lawyers to reveal certain confidential info to the extent necessary to
· Establish a fee
· Establish a defense if accused of wrongdoing or misconduct
· Read Comments of this Rule*
· Comment 2 - How important it is to protect confidential info regardless of how they come across it. 
· Comment 6 - Help on how to figure out if the client is actually going to do the harmful act 
· Important Rule Differences
· CA only allows discretionary disclosure of confidential info when a criminal act is threatened by a client. 
· CA imposes a duty to counsel the client where circumstances permit if the lawyer intends to reveal confidential info as allowed by the rule
· MR contains no such duty
· MR contains a crime/fraud exception relating to substantial financial injury although not many states have adopted this exception. (CA has NO crime/fraud exception) 
· MR contains a clear exception to reveal info to establish a fee or establish a defense if the lawyer is accused of misconduct or wrongdoing. 
· CA rule contains no such exception - although lawyers are allowed to reveal confidential info for this purpose by CA CL. 
· Past crimes are always confidential under both rules.
CA confidentiality History Synopsis
· Prior to July 1, 2004, the only “confidentiality” rule applicable to CA lawyers was contained in the Duties of an Attorney - CA B&P Code 6068(e):
· “ It is the duty of an attorney:
· (e) To maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client”
· In 2004, the legislature amended 6068 to include the exceptions that CA State Bar finally incorporated when it adopted what is now 1.6 to bring CA more in line w/ the rest of the country. 
CA Withdrawal & Model Rules “Noisy Withdrawal” (MR 4.1, comment 3) 
· CA Requirement on Withdrawal:
· Rule: CA lawyers MAY NOT disclose the reasons for withdrawal b/c the reasons is a protected secret of the client under confidentiality rules (uless reason for withdrawal involves non-payment of fees by the client) 
· So they must merely say: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce”
· Model Rules “Noisy Withdrawl”
· In JXs w/ the crime/fraud exception - MR lawyers may use a “noisy withdrawal” and say:
· “I withdraw as attorney of record for JS in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce”.
· Noisy withdrawal may only be used when fraud is continuing. 
· Disaffirm = to repudiate; to revoke a consent once given; to disclaim intention of being bound by an antecedent transaction 
Confidentiality Cases
· Washington v. Olwell (“ACP”)(WA -MR i think) - Olwell(attorney) came into possession of a knife that might have been used in the client’s crime. Olwell was served with a subpoena demanding production of all knives in his possession relating to clients.
· Olwell refused to comply, claiming attorney-client privilege. 
· Was held in contempt and ordered to serve 2 days in jail - he appealed 
· Rule: Based on attorney-client privilege, an attorney may refuse, for a reasonable time, to turn over potential evidence of a crime obtained directly from his client during representation.
· Rule: Information or physical objects acquired by an attorney will be protected as a privileged communication only if they were obtained directly from the client, and not simply during the course of representation.
· Rule: If such communications concern a possible crime or fraud, and were made after the alleged crime was committed, the communications fall within the attorney-client privilege so long as the relationship has already been established. 
· Rule: Generally, a court must balance the justifications behind the attorney-client privilege against the public’s interest in the criminal investigation. 
· Holding: SEE CASE Brief
· People v. Meredith (“ACP”) (CA case)  - If defense counsel alters or removes evidence he observed or discovered solely because of a privileged communication with his client, can he be compelled to reveal the original location and condition of that evidence? (SEE case brief for facts) 
· Rule: Where defense counsel alters or removes evidence that he observed or discovered solely because of a privileged communication with his client, the original location and condition of that evidence will not be protected by the attorney-client privilege.
· Holding: Case law confirms that the attorney-client privilege that protects communications also extends to matters counsel, or counsel’s agent, observes as a result of the privileged communications. 
· However, an exception must apply when defense counsel interferes with the prosecution’s ability to recover physical evidence by altering or removing the evidence from its original location.
· counsel may then be compelled to provide information regarding the original location and condition of the evidence. 
CLASS 3B
Conflicts of Interest - General Types, 3rd Party Interference, When Lawyer’s Interests Conflict with the Client’s Interests (Ch. 11 - Lawyers, Clients, and 3rd Parties) 
General Types of Conflicts: 4 types
· 1) When 3rd party pays the lawyer or tries to interfere with the judgment of the lawyer (ch. 11); Exs:
· 3rd party (not client) wants to pay attorney’s fees
· Interests of insurance company threaten the indie judgment of lawyer 
· Close professional/personal relationships with 3rd parties such as relatives/friends affect the independent judgment of a lawyer.
· 2) When Interests of the Lawyer Conflict w/ the Interests of his/her client (ch. 11); Exs:
· Lawyers financial interests conflict w/ those of a client, such as doing business w/ a client;
· When lawyer has a sexual relationship w/ the client;
· Lawyer’s personal, political, or religious beliefs threaten lawyer’s undivided loyalty to the client/competent representation of the client.
· 3) When lawyer represents 2 or more clients (concurrent clients) w/ conflicting Interests (ch. 12) 
· Lawyer represents clients in an accident who seems to have harmonious interest at the outset but whose interests diverge as the case progresses.
· 4) When Interests of former clients conflict. 
· When private lawyers switch firms representing opposing clients 
· Judge leaves the bench to work at a firm that has or had cases before him as judge
· Government lawyers (like IRS lawyers) leaves the IRS to work at a private firm representing taxpayers in disputes w/ IRS. 
Model Rule 1.8 - Conflict of Interest - Rule gives specific scenarios that are potential conflict situations: 
· (a) - Financial and Business Deals w/ Clients: Presumably creates a conflict unless 4 tests are met:
· Transaction must obj, fair, and reasonable 
· Terms of transaction must be in writing and in language understandable to the client
· Client must be given a reasonable opportunity to seek independent counsel
· Client must give informed consent in writing
· (b) - Confidential Info used to the Disadvantage of a Client
· Lawyers can’t use info relating to the representation of a client to the disadvantage of the client absent informed consent
· (c) - Substantial Gifts from Clients 
· Generally not permitted b/c they create the possibility of undue influence. 
· (d) - Book and Media Rights 
· May not be negotiated until the representation is concluded
· (e) - Financial Assistance
· Lawyers CAN’T provide financial assistance to a client in connection with pending/contemplated litigation, except:
· Lawyers can advance court costs and litigation expenses in a contingent case or if client is indigent
· Lawyers may take a lien to secure fees or take the case on a contingent basis.
· (f) - When a 3rd Party Pays the Lawyer
· Lawyer can’t be paid by someone other than the client unless:
· Client gives informed consent
· Lawyer retains independence of judgment; and
· The lawyer protects the confidences and secrets of the client
· (g) - Aggregate Settlements 
· Lawyer who represents multiple clients CANNOT arrange an aggregate settlement w/o the informed consent of each client
· (h) - Liability in a Malpractice Matter
· Lawyers can’t make an agreement to prospectively limit liability to a client for malpractice unless the client is independently represented in making the agreement; or
· Lawyers can’t settle a claim w/ an unrepresented client unless the client is advised in writing about seeking independent representation and is given an opportunity to seek it. 
· (i) Proprietary Interests 
· Lawyers shall NOT acquire a proprietary interest in the COA or subject matter of litigation for a client;  Except:
· A lawyer may acquire a lien authorized by law to secure fee/expenses; and
· Lawyer may sign a contingent fee agreement w/ a client
· (j) - Sex with Clients 
· No, no, NO - unless the sexual relationship predated the lawyer client relationship 
· (k) A prohibition against one lawyer in a firm is a prohibition against all lawyers in a firm (vicarious disqualification) 
CA Conflict Rules: 
· Scenarios where Written Consent Required:
· CRPC 1.7(b) - Lawyer has multiple clients in a matter w/ actual or potentially conflicting interests
· CRPC 1.7(a) - Lawyer represents clients in the same or separate matters where the client’s interests are directly adverse
· CRPC 1.8.7 - Lawyer representing 2 or more clients enter into an aggregate settlement of the claims of or against the clients
· CRPC 1.7(a); 1.9(b) - Lawyer wants to accept new employment adverse to client or former client if she has confidential info material to the employment 
· CRPC 1.9(a) - Lawyer who formerly represented client in matter wants to represent new client with materially adverse interest to former client in the same or substantially related matter 
· CRPC 1.8.6(c) - Lawyer accepts compensation from a 3rd person who is not the client 
Lawyer-Client Business Transaction Rules (MR 1.8(a))
· MR 1.8(a) - L shall not enter into a biz transaction w/ a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
· The terms are fair and reasonable to the clent; and
· Terms are fully disclosed, given to the client in writing and are reasonably understood by client; and
· Client is advised in writing to seek the advice of independent counsel regarding the trans; and
· Client gives informed consent in writing to the terms of the transaction and L’s role in the transaction.
· CA rule is similar.
Financial Assistance to Client MR & CA (MR 1.8(e))
· MR 1.8(e) - L shall NOT provide financial assistance to a client in connection w/ pending/contemplated litigation, Except:
· (1) L may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter
· (2) L representing indigent client may pay court costs and expenses of litigation on behalf of the client 
· CA Rule - In contrast, Ls can lend $$ for any purpose so long as the agreement is based on informed consent in writing. 
Model Rule 1.8(f) and CRPC 1.8.6: When 3rd Parties Pay the Fee
· Lawyer shall not accept compensation from a 3rd party other than the client unless:
· The client gives written informed consent;
· There is no interference w/ the lawyer’s pro judgment in the matter
· There is no interference w/ the attorney-client relationship
· Confidential info is protected on behalf of the client
Informed Consent
· MR 1.0(b), (e) & Comments 6 and 7: Informed consent and informed consent confirmed in writing
· CRPC 1.0.1(e) & (e)(1) - Informed consent and informed written consent
· Note: In CA informed written consent requires that disclosures and consent be in writing
What Disclosure is Required to Properly Get Informed Consent of the Client?
· CA & Model Rules prohibit a lawyer from representing clients when interests conflict, unless the lawyer first obtains the informed written consent of all affected clients
· Conflicts are curable w/ disclosure and informed written consent in most circumstances
· Before asking for written consent, disclosure requires the lawyer to discuss the following in writing:
· 1) All facts and circumstances that give rise to the conflict or potential conflict (CRPC 1.7 and MR 1.7, comment 18); and
· 2) A description of actual and reasonably foreseeable adverse consequences to the client (CRPC 1.7 and MR 1.7, comment 18)
· 3) If lawyer represents multiple clients in a single matter, disclosure must include the implications of common representation, the possible effects on loyalty, confidentiality, and the attorney-client privilege, and the advantages and risk of multiple client representation. (MR 1.7, comment 18 and comments 29-33) 
· Following the disclosure discussion, lawyer must confirm the consent of the client in writing (MR 1.7 (b)(4) and comment 20; & CRPC 1.7) 
· Analysis Questions: Does A Conflict Exist?
· Is there any possibility the lawyer’s complete loyalty to his client(s) will be compromised in any way?
· Is there any possibility that confidential info obtained from any client, multiple client, or former client can be used to the detriment or disadvantage of the client?
· If the answer to either question^ is yes, then a conflict or a potential conflict exists. Disclosure and informed written consent must occur.
· Can consent NOT actually be “informed?”
· Some conflicts are so obvious/potentially detrimental to a lawyer's client that the lawyer cannot properly ask for consent, and consent obtained under such circumstances is invalid. 
· Most JXs rely on “disinterested lawyer” or “disinterested judge” tests to determine whether consent was properly obtained. 
· Would a disinterested  judge/lawyer - looking at all the circumstances - conclude that consenting to the conflict is not in the client’s best interests.
· If so the lawyer cannot ask for informed consent and cannot claim that consent was “cured” for the conflict. 
· Ls who make mistakes in judgment usually get disqualified. 
Incurable Conflict
· MR 1.7 comment 14 - Some conflicts are NOT capable of consent - if a disinterested lawyer or judge would conclude that this arrangement is not in client’s best interest, then client’s lawyer cannot properly ask for consent, and if he gets it, it is not valid informed consent.
· Discussion following CRPC 1.7 states other types of conflicts that cannot be cured by client consent. 
Model Rule 1.13 - Organization as Client (CRPC 1.13 is the same) 
· (a) A lawyer employed/retained by an org represents the organization acting through its duly authorized constituents. 
· (b) If L for an org knows that an officer, employee or other person associated w/ the org is engaged in action, intends to act, or refuses to act in a matter related to the representation that is a violation of a legal obligation to the org, or a violation of law that reasonably might be imputed to the org, and that is likely to result in substantial injury to the org - the the lawyer shall proceed as it reasonably necessary in the best interest of the org. 
· Unless L believes that it is not necessarily in the best interest of the org to do so - the lawyer shall refer the matter to higher authority in the org, including, if warranted by circumstances to the highest authority that can act on behalf of the org as determined by applicable law
· (c) Except as provided in paragraph (d), if:
· (1) despite the lawyer’s efforts in accordance w/ paragraph (b) the highest authority that can act on behalf of the org insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law; and
· (2) The L reasonably believes that the violation is reasonably certain to result in substantial injury to the org -
· Then the L may reveal info relating to the representation whether or nor Rule 1.6 permits such disclosure, but only if and to the extent the : reasonably believes necessary to prevent substantial injury to the org
· (d) Paragraph c shall NOT apply w/ respect to info relating to a lawyer’s rep of an org to investigate an alleged violation of law, or to defend the org or an officer, employee, or other constituent associated w/ the org against a claim arising out of alleged violation of law. 
· (e) L who reasonably believes that he or she has been discharged b/c of the L’s actions taken pursuant to paragraphs (b) or (c) , or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs - shall proceed as the L reasonably believes necessary to assure that the org’s highest authority is informed of the L’s discharge or withdrawal. 
· (f) In dealing with an org’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the org’s interests are adverse to those of the constituents w/ whom the lawyer is dealing. 
· (g) A lawyer representing an org may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. 
· If the org’s consent to the dual rep is required by Rule 1.7, the consent shall be given by an appropriate official of the org other than the individual who is represented, or by the shareholders 
Ethical Dilemmas of Corporate Counsel: A Structural and Contextual Analysis
· 1st - Corporate counsel should define clearly their role as counsel for the org rather than for any of the individual constituents of the entity
· Helpful to reinforce this distinction
· 2nd - Corporate counsel must diligently identify specific circumstances in which confusion about this issue can arise 
· Rule 1.14(f) - Requires counsel who confront these situations to provide Miranda-type warnings to constituents of the org. “When the lawyer knows or reasonably should know that the org’s interests are adverse to those of the constituents”
· Failure to understand the significance of the lawyer’s representation of the entity may foster the mistaken belief that the entity’s lawyer represents their interests and owes them the same loyalty. 
· Rule 1.13 only reqs this disclosure when the lawyer believes that the entity’s interests may be adverse to those of the constituents.
· 3rd - Counsel should ensure that their clients understand the step the Rule regarding if an agent or rep of the client persists in taking action that is in violation of legal obligation to the org…”
Why Don’t Business Transaction Rules Apply in a Contingent Fee Arrangement?
· See class slides
· Lien Arrangement vs. Contingent Fee Agreement: 
· Essentially in a contingent fee arrangement:
· Interest of both lawyer and client are in harmony at all times - the better the lawyer does the better the client does - NO conflict.
· They both want to get paid and agree in advance on the & to be paid to the lawyer - NO conflict 
Acting as a Lawyer and as a Witness
· Model Rule 3.7 - Lawyer should not be both trial counsel and a material witness in a matter, unless:
· The testimony will relate to an uncontested matter; or 
· Testimony will relate to the fees for services rendered in the case; or
· Disqualification of the lawyer would work a substantial hardship on the client. 
· CRPC 3.7 - Member as Witness: A member shall not be trial counsel and a witness in a jury trial, unless:
· The testimony relates to an unrelated matter; or
· It relates to the fee involved; or
· The member has informed, written consent of the client. 
CASES
· Employers Insurance of Wausau v. Albert D. Seeno Construction Co
· Rule: Cumis Counsel do NOT as a matter of law have a relationship w/ the insurer that precludes such counsel from representing the insured in coverage disputes adverse to the insurer. 
· State v. White - Does an actual conflict of interest arise if an attorney simultaneously holds both a prosecutorial position and a defense counsel position in the same JX?
· Rule: An actual conflict of interest arises if an attorney simultaneously holds both a prosecutorial position and a defense counsel position in the same jurisdiction.
· A trial court will disqualify an attorney if it is shown that an actual conflict of interest exists that prevents the attorney from properly discharging his duties free from compromising loyalties.
· Rule: If an attorney holds multiple positions, an actual conflict exists if his continued employment in both posts would result in the attorney representing incompatible interests. 
· Phillips v. Carson 
· Rule: An attorney engaging in personal business transactions with a client has likely breached his fiduciary duties if he does not advise the client to seek independent counsel regarding the transactions.
CLASS 4A
Conflicts on Interests Contd. (Ch. 12 - Conflicts Between 2 Clients) 
· ABA Model Rules
· MR 1.7 - Conflict of Interest: Current Clients 
· MR 1.8 - Conflict of Interest: Current Clients: Specific Rules
· MR 1.9 - Duties to Former Clients 
· MR 1.10 - Imputation of Conflicts of Interest
· MR 1.11 - Special Conflicts of Interest for Former and Current Government Officers and Employees 
· MR 1.12 - Former Judge, Arbitrator, Mediator, or Other Third-Party Neutral 
· MR 6.3 - Membership in Legal Services Organizations
· CRPC Rule
· CRPC 1-120 and 3-310
· Cal. Bus. & Prof. Code 
· 6068(e)
Model Rule 1.7 - Current Clients 
· Lawyers CAN’T jointly represent several clients if the situation involves a concurrent conflict of interest. Those situations are:
· Where representation of one client would be directly adverse to the interests of another client (ex. Representing both the P and D in a suit)
· Where there is a significant risk that the representation of one client will materially limit the L’s responsibilities to other current clients or former clients or b/c of the L’s own personal interests 
· Even if there is concurrent conflict of interest, a lawyer may still continue representation if:
· The L reasonably believes he/she can provide competent and diligent representation to each affected client
· Rep is NOT prohibited by law, 
· (such as in states that do not allow one lawyer to represent more than one client in a capital case)
· Rep does not involve a claim by one client against another in the same litigation or proceeding; AND
· Each affected client gives informed consent in writing. 
· Comment 2: A lawyer representing multiple clients must:
· Clearly identity each client involved 
· Determine if a conflict of interest exists between any of them
· Decide if the representation of all can continue given the identification of the conflict
· Consult w/ the clients identified as affected; and
· Obtain informed consent confirmed in writing from all clients in a multiple representation matter 
· Comment 3 - Lawyers need to adopt procedure to identify potential conflicts before representation is undertaken.
· Comment 4 - If conflict arises after rep begins, the lawyer must withdraw unless the affected client provided informed consent
· Comment 6 - Loyalty to a client prohibits rep of one client that is directly adverse to another w/o the client’s informed consent (but if the matter rises to litigation - SEE - Comment 23 - lawyers CAN’T represent opposing parties in the same litigation, regardless of informed consent)
· Comment 8 - Even if the conflict is not directly adverse, the conflict still exists if the lawyer might be limited in his/her ability to be objective to all clients in recommending or carrying out advice. 
· Comment 10 - If a L has an interest that is adverse to that of a client, the L may not be able to give detached objective advice
· Comment 15 - Some conflicts are just plain not subject to obtaining proper informed consent. The L CANNOT properly ask the client for consent, nor may the lawyer rep the client on the basis of the client’s consent.
· Comment 18 - Informed consent means each affected client must be aware of the circumstances giving rise to the conflict and the foreseeable ways the conflict may adversely affect the client’s interests.
· Comment 20 - Informed consent must be in writing
· Comment 21 - Clients can always revoke informed consent
· Comment 28 - Ls CAN represent multiple clients (common rep) where the interests of the clients are closely aligned
· Comment 29 - If common representation fails b/c a direct conflict arises that the common clients cant’ resolve, a L must withdraw from representing all of the clients
· Comment 30 - ACP does NOT attach in situations of common rep.
· Comment 31 - In common rep, confidentiality does not attach and lawyers should advise common clients that info must be shared. 
· 4 Part Analysis for Duties to Joint Clients 
· 1) Does the lawyer have a reasonable belief that he can fairly represent all clients given the conflict or potential conflict?
· 2) Is joint representation reasonably necessary in this matter?
· 3) If yes to both - then full disclosure and informed consent in writing is required from all clients.
· 4) If informed consent is obtained under the circumstances,  would a “disinterested lawyer/judge” agree that it isn't in the best interest of one or more clients to give informed consent?
· If so - Consent was improperly asked for and obtained 
· Joint Representation (More) 
· Prof Bassett: 3 Basic Policy considerations underlie the conflict of interest rules dealing w/ Joint Rep:
· 1) Interests of clients
· 2) protect clients
· 3) desire to preserve lawyers’ reputation by avoid impropriety
· JT is desirable from a client perspective primarily b/c cost effective. 
· JT benefits lawyers because, assuming the clients desire JT, it permits the attorney to please those clients by agreeing to undertake the the representation, generates revenue, and eliminates other problems 
· JT always presents the potential for a disqualifying conflict of interest 
· Accordingly, the primary justification for JT from client’s perspective, the cost savings, is overshadowed by the burden that will fall on the clients if the attorney has to subsequently withdraw.
Model Rule 1.9(a): Former Client Conflict Test
· A “former client/current client” conflict exists only when:
· a) Matters involving the former client and the current client are either the same, or substantially related”; AND
· b) The current client’s interests are materially adverse to the interests of the former client
· Even if both conditions exits, the conflict can be cured by disclosure and informed client consent, BUT
· The amount and sensitive nature of confidential info obtained from one client that might be used to the disadvantage of the other client will render the conflict incurable! 
· What are the Consequences when a “Substantial Relationship” Exists Btw the Matters of a Current Client and a Former Client? (Rosenthal Factors)
· If a substantial relationship exists between the former representation and the current representation (lawyer in essence, “switched sides”), the attorney’s knowledge of confidential info is presumed;
· If the attorney was involved in both matters in depth, then confidential info exists. Crts will not inquire into the nature and extent of the confidential info
· If a substantial relationship exists, the conflict exists and disqualification of the Firm is the proper remedy. 
· Substantial Relationship Analysis & Screening 
· Does Sub. Relat. Exist? If NO substantial relationship - NO ethical problem
· If Sub Relat. btw current and prior matter, did the attorney gain confidential info in prior matter? - Rosenfeld case presumes confidential info if substantial relationship 
· There is presumption of shared confidence w/n prior firm, but if there are no shared confidences, then there is no need to disqualify/screen anyone. 
· Has the presumption of shared info been protected by specific institutional screening mechanisms to prevent flow of confidential info from the quarantine attorney to other members of the firm? Factors:
· Whether firm is sufficiently large & has structural divisions to minimize contact btw quarantined attorney and others
· Likelihood of contact btw the quarantined lawyer and others
· Existence of safeguards and procedures to protect access to files, info, etc (locked files, passwords, no file sharing, etc) 
· Prohibition on sharing fees in the matter w/ the infected lawyer?
· Timeliness of the implementation of screening procedures
Imputed Disqualification and Screening 
· Assumption that lawyers working together in a single firm share each other’s, and their clients’ secrets and confidences. 
· One consequence of assumption - lawyers within a firm must also share each other’s disqualifications for conflicts of interest
· One lawyer’s conflicts are imputed to all other lawyers in the firm 
· This can spin out of control in the modern world of increased lawyer mobility. 
· ABA 1.10(a) and comment 2
· Under old ABA Code - imputed disqualification became a near absolute rules
· If any one lawyer in the firm was disqualified, all lawyers in the firm were
· No exception for client consent or waiver
· New ABA Model Rules - adopted much more flexible approach that does not apply to all disqualifying associations
· Rule 1.7 - Family and spousal conflicts = no automatic disqualification 
· Rule 3.7 - lawyer witness rule = no automatic disqualification
· 1.10(b) - No automatic disqualification for all lawyers with whom a departing lawyer has been associated. 
· Most imputed disqualification can be cured by informed client consents
· When a lawyer switches firms - If a client or former client of the former firm is involved as an adversary w/ a client of the newly associated firm - both firms could end up disqualified. 
· Favored solution = protect new firm by screening off the tainted lawyer
· Ex: “ethical walls” 
· Approval by the courts has been mixed and limited usually to former public officials moving to private practice. 
· CA & Imputed Disqualification
· CA State Bar decided not to adopt an imputed disqualification rule as part of its Rules of Professional Conduct. 
· Worried proposed rule would 1) impose de facto standards for trial courts’ rulings on disqualification motions; 2) a bright line rule would not adequately cover the myriad of situations caused by movement of lawyer/non-lawyer employees of law firm, B&P already kinda address
The Former Client Dilemma: When Confidential Information Rules the Conflict
· SEE HYPOS - Class 4A SLIDES
· Hypo 1: MR 1.9(c)(1) & CRPC 1.9 - Lawyer may not use info gained in representing a former client to the disadvantage of the former client unless the former client gives informed written consent.
· Q: B (discharged client) likely to give L consent? 
· Disinterested lawyer = don't consent
· Hypo 2: pretty similar
*****Simplifying Former Client/Current Client Analysis *********
· 1) Are the matters btw the former client and the current client substantially related?
· If no - then there is no incurable conflict
· 2) Are the interests of the former client and the current client adverse?
· If no - there is no incurable conflict
· 3) BUT - is confidential info involved that can be used to the detriment of the former client?
· Regardless of the analysis on parts 1 & 2 of this test - the conflict is now incurable if confidential info is obtained that can be used to the disadvantage of a former client
· Lawyer must decline the employment or withdraw from employment.
· Notes: b/c of importance of confidential info in this analysis,usually address it first. 
What are the Consequences when a “Substantial Relationship” Exists Btw the Matters of a Current Client and a Former Client?
Conflicts of Interest and Pro Bono Projects
· Question: When an attorney wishes to undertake volunteer legal work on a pro bono basis, must  s/he conduct a standard conflicts check before undertaking the pro bono representation? 
· Rule: If the attorney is providing pro bono services “under the auspices of a program sponsored by a nonprofit org or court” - the lawyer will fall w/n the more generous provisions of ABA 6.5 - 
· which limits a lawyer’s exposure to conflicts of interest only to representations where the lawyers knows that the representation involves a conflict of interest
· Similarly, 6.5 limits imputed conflicts to those situations where the “lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified. 
Model Rule 1.11 - When Government Lawyers Move to the Private Sector 
· Former government lawyers (FGL) CANNOT represent a private client in a case or matter if the government lawyer participated substantially and personally (meaning confidential info is probably involved) in that case as a gov lawyer, unless the gov agency gives informed consent in writing. 
· Even if the gov lawyer would otherwise be disqualified, another lawyer in the firm can handle the matter (meaning imputed disqualification does not apply under this rule), if:
· The FGL is timely screened off the matter; and
· FGL gets no fees from the matter; and
· The gov agency gets written notice of the screening procedures so it can determine if the private firm is in compliance w/ the procedures. 
· The gov agency consents to the screening procedures.
Model Rule 1.12 - When Judges or Arbitrators Move to the Private Sector
· Former judges, arbitrators or mediators cannot represent a private client in a case or matter if the FJ, FA, or FM participated personally an substantially in that matter as a judge unless all parties give informed consent in writing. 
· If the former judge, arbitrator or mediator is disqualified, another lawyer in the new firm may take the matter if:
· The FJ, A, or M is timely screened from all participation; and
· The FJ, A, or M gets not fees from the matter; and 
· The appropriate agency gets written notice of the screening procedures so it can determine f the private firm is in compliance w/ the procedures
· The former agency consents to the screening procedures 
CASES
· State  Farm Insurance Company v. KAW - SEE Case Brief FACTS
· Issue: May a law firm represent a new client in a matter substantially related to one in which it represented a former client if the new client’s interests are materially adverse to the former client’s?
· Rule: A law firm may not represent a new client in a matter substantially related to one in which it represented a former client if the new client’s interests are materially adverse to the former client’s.
· In some cases, the former client’s consent will be sufficient to overcome the conflict. 
· Rule: Opposing counsel may request disqualification of an attorney if there is a conflict that calls into question the fair administration of justice.
· A motion for disqualification will be granted if it is shown that an attorney-client relationship existed, giving rise to an irrefutable presumption that confidential information was revealed during the relationship, and that the matters in which the firm represented clients with opposing interests were the same or substantially related.
· Holding - The Schlesinger firm is disqualified from representation of Mrs. Wilkerson and her daughter in the PI suit.
· The Schlesinger firm represented David in the PI suit for a substantial period of time, giving rise to the irrefutable presumption that confidential information was disclosed to the firm. 
· Cho v. Superior Court - Cho moved to disqualify the law firm Graham & Jones as D’s counsel after, Judge Younger, the presiding judge over the action, retired and joined Graham & Jones as Of Counsel. Judge Younger had done 3 settlement conferences at various stages of the litigation and privy to the strengths and weakness of Cho’s case because parties are asked to speak candidly about the case so as to help bring about settlement. 
· When Graham & Jones found out - they tried to create a “cone of silence” around Younger so that he would not be exposed to or become at all part of the case.
· Issue: Whether law firm must be disqualified when it employs a former judge who in his official capacity received ex parte confidences, bearing on the merits of a lawsuit over which he was presiding, from an adverse party on the identical litigation. 
· Holding: Agrees w/ Poly analysis - Disqualification of the individual and firm is required 
· No amount of assurances or screening procedures, no cone of silence, could ever convince the opposing party that the coincidences would not be used to its disadvantage 
· No one could have confidence in the integrity of the legal process.
· Petitioner argues to adopt “substantial relationship test form Rosenfield
· Court says its does not apply
· Goldberg v. Warner/Chappell Music Inc.
· Rule: An attorney’s presumed possession of confidential info concerning a former client should not automatically cause the attorney’s former firm to be vicariously disqualified - where the evidence establishes that no one other than the departed attorney had any dealings w/ the client or obtained confidential info. 
CLASS 5
Intro to Counseling - (Good overview of the of Basic Rules) 
Establishing an Attorney-Client Relationship
· Rule: Ethical repsosnilbites and fiduciary duties under the Rules will be triggered once a person consults you about a legal matter even if no employment relationship later arises. 
· Ex: Give gratuitous legal advice to neighbor - still held to same standard 
· Lawyers have been particularly cautioned about rendering legal advice in informal settings.
· Parties, org meetings, etc
· Initial consultation - even if you choose not to represent, you should send an email or cert mail reiterating this decision. But any info they told you and advice you gave them at that meeting is still protected by attorney-client privileged. 
Establishing Scope of Representation 
· MR 1.2(a) - Must “abide” by your client’s decisions concerning the objectives of the representation but only “consult” with him about the means by which they are pursued 
· 1.2(a) & 1.4(a)(2) - Right to control representation (tactics, trial strat, procedural) but still have mandatory duty to consult with your client about these matters. 
· 1.2(c) - Allows you to limit the scope of your representation to certain matters and exclude others
· Rule: You may violate the prohibition in Rule 1.2(d) against counseling the client to engage, or assisting the client, in conduct that you know is criminal/fraudulent if you fail to inquire into your client’s objs when it is reasonable to do so. 
· After inquiry, if you believe clients expects assistance that is not permitted - advise client of the ethical limitations so that he can make an informed decision about how to lawfully pursue objs
· If client continues to persist - you should withdraw from rep
· However, under 1.2(d) - you will not violate rule by giving advice on a doubtful Q concerning conduct later found to be crim/fraudulent. 
· Settlement Offers
· MR 1.2 - Decision to accept or reject a settlement offer is the client’s decision alone. Lawyers must relay settlement offer and must abide by the decision of the client
· CRPC 3-510 - Lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter and all amounts, terms and conditions of any written offer in all other matters 
· Any offer, whether written or not, is still subject to CRPC 3-500 that says a lawyer shall keep a client reasonably informed about significant developments relating to the rep.
Duties of Competence, Diligence, and Communication
· Competence 
· MR 1.1 - Competence - “Provide competent rep to a client. Competent rep requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the rep.”
· See Comments
· CRPC 3-110 - Requires L to perform services competently, which means the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional and physical ability reasonably necessary for the performance of legal services. 
· Diligence
· MR 1.4 - L must act w/ reasonable diligence and promptness in representing a client 
· Commitment and dedication to the matters, control their own workload so the case gets the attention it deserves, procrastination is evil (C-3), & responsibility of L to clarify whether or not an attorney-client relationship exists.
· Communication 
· MR 1.4 - Must promptly inform client of any decision requiring informed consent, they must reasonably consult with client as to means to accomplish objs, keep client reasonably informed on cases status, promptly comply with reasonable requests for info, and explain matters to client to extent reasonably necessary to allow client to make decision. 
· CRPC 3-500 - L shall keep clients reasonably informed about significant development relating to the employment or rep - including compliance with reasonable requests for info/copies of docs necessary to keep the client informed. 
***Model Rule 1.14 -- Client with Diminished Capacity**
· (a) As far as reasonably possible, maintain a normal client-lawyer relationship w/ the client
· Whether Dim Cap is due to minority, mental impairment or some other reasons
· (b) If lawyers believes client is at risk of substantial physical, financial, or other harm unless action is taken - lawyer may take reasonably necessary protective action 
· (Consulting with individual or entities that have ability to take action to protect the client, or appointment of legal guardian) 
· (c) Info related to the rep of a client w/ diminished capacity is protected by Rule 1.6. When taking protective action pursuant to (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal info about the client, but only to the extent reasonably necessary to protect the client’s interest
Confidentiality
· MR 1.6 - (does not apply to CA lawyers unless they are practicing in a Model Rules State) 
· Lawyers must keep client confidences and secrets and protect info leading to the identify of a client unless the client gives informed consent or exception applies 
· Rule: There is no circumstances under the 1.6 that ever mandates disclosure 
· Rule 1.6(b) - Permissive Disclosure:
· 1)* prevent reasonably certain death or SBH (future only) 
· 2)* Prevent reasonably certain substantial financial injury as result of crime/fraud (minority adoption) 
· 3) Mitigate or rectify substantial financial injury as result of crime/fraud (minority adoption) 
· 4) Defend self in civil, criminal, or ethical charge
· 5) Secure legal advice about your own compliance with your ethical obligations 
· 6) Comply with court order
· Rule: Duty will usually be triggered once a prospective client conslts you in good faith for the purpose of obtaining legal advice, even if you do not end up representing them. 
· Duty continues after the attorney-client relationship is terminated. 
Overriding Conflict Principles 
· Is there any possibility that your complete loyalty to your client will be compromised in any way?
· Concurrent clients
· Former client involved
· 3rd party interference w/ lawyer judgment
· Considering doing biz w/ client
· Representing an opposing party
· Is there a possibility that confidential info obtained from any client or former client can be used to the disadvantage of the client?
· If the answer is YES - a conflict/potential conflict exists. Disclosure and informed written consent must occur to “cure” the conflict.
· Is the conflict “curable”?
· Some conflicts are so obvious or potentially detrimental to client that the L cannot properly ask for consent - and consent obtained under such circumstances is invalid 
· Rely on “disinterested lawyer/judge” test to determine whether consent was properly obtained. - if DL/J would conclude that consenting would not be client’s best interests - cannot ask for informed consent and be disqualified!
Attorneys Fees
· Factors in Determining the “Reasonableness” of a Fee (MR 1.5) 
· The amount of the fee in relation to the value of services performed;
· Sophistication of the lawyer and the client;
· Difficulty of case
· Skill required to perform the services 
· Amount involved and the results obtained
· Time limitations (handling emergency matter like an injunction
· Experience, reputation, and ability of the lawyer 
· Time and labor req
· Informed consent of the client to the agreement 
· CA Business and Professions Code Sections Involving Attorney’s Fees
· B&P 6146 - Contingency Ks must be in writing
· B&P 6148 - All cases w/ fees and costs above $1000 must be in writing
· B&P 6200 - Arbitration of fees is always mandatory if the client requests it. 
· Contingent Fees
· Rule 1.5 Allows contingent fees except:
· d) A lawyer shall NOT enter into an arrangement for, charge or collect:
· 1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon a amount of alimony or support, or property settlement in lieu thereof; or
· However in most states, allowed to charge contingent fee where client’s right to alimony or child support has already been established
· 2) contingent fee for representing a D in a criminal case
· Contingent fee must be reasonable in terms of % and courts often retain overall supervisory power to monitor the reasonableness. 
· 1.5(c) - Requires that contingent fee K be in writing and signed by client. Must state the % or %s of the recovery to which you will be entitled if client’s case:

· 1) is settled (make clear whether different % applies if case is settled during trial or pre-trial)
· 2) Goes to trial
· 3) is appealed 
· Must also contain a clause that in the event attorney is discharged - attorney is entitled to the reasonable value of services performed under quantum meruit.
· 1.5(c) - At conclusion of contingent fee rep, obligated to provide client with a written financial accounting of the monies to be disbursed in connection with the case. 
Communication with a Person Represented by Counsel MR 4.2
· Rule: In representing a client, a L shall NOT communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.  
· Categories of persons considered to be “represented” for purposes of a corporation (MR 4.2, comment 7:)
· 1) Employees who supervise, direct or regularly consult w/ the org’s lawyer concerning the matter
· 2) Employees who have authority to speak on behalf of the corp (directors, officers)
· 3) Employee whose act or omission in connection w/ the matter may be imputed to the corp for purposes of liability
Dealing with an Unrepresented Person (MR 4.3)
· Rule: In dealing on behalf of a client with a person who is not represented by counsel - a lawyer shall not state or imply that the lawyer is disinterested. 
· Rule: When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.
· Rule: The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict w/ the interests of the client. 
CLASS 9A
Candor in Litigation (Ch. 8 - Candor) 
· ABA Rules:
· 1.6 - Confidentiality 
· 3.3 - Candor Toward the Tribunal 
· 4.1 - Transactions with Persons other than Clients
· 8.4 - Misconduct
· (c) - engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
· (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law
· CRPC 5-200, 5-220
· Cal.Bus & Prof. Code 
· 6068 - Duties of Attorney 
· (c) - to counsel or maintain such actions, proceedings or defenses only as appear to him legal or just, except the defense of a person charged with a public offense.
· (d) - To employ, for the purpose of maintaining the causes confided to him/her such means only as are consistent w/ truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
· 6106 - Moral Turpitude, dishonesty, or corruption irrespective of criminal conviction.
· 6128 - Deceit, collusion, delay of suit and improper receipt of money as misdemeanors.
· Every attorney is guilty of a misdemeanor who either:
· (a) Is guilty of any deceit or collusion, or consents to any deceit or collusion, with intent to deceive the court or any party. 
When Zealous Advocacy Goes Bad 
· Lawyers who file for an improper purpose (harassment) or lawsuits that are frivolous (facts w/o evidentiary support) 
· Ls who display overzealous disrespectful or offensive conduct or language (demeaning and/or offensive conduct or language directed at court staff, OP, or witness) 
· Ls who are not candid w/ the court in disclosing legal authority in the controlling JX which is directly adverse to her client’s position that was not disclosed by opposing counsel. 
· Lawyers who allow a client to lie before a tribunal
· Ls who improperly contact represented persons
· Ls who knowingly make a false statement of material fact or law to opposing counsel, fail to correct one previously made, or “puff up” contentions to the edge of making a false statement 
· Lawyers who conceal or suppress evidence they know they have an obligations to disclose
· Ls who exert or attempt to exert improper influence over a judge, jury or witness
Model Rule 3.3 - Candor Toward the Tribunal 
· A lawyer shall NOT knowingly:
· Make a false statement of material fact or law to a court or fail to correct one previously made by the lawyer
· Fail to disclose to the court:
· Legal authority in the controlling JX, (2) known to be directly adverse to his client’s position, (3) which was not disclosed by opposing counsel
· Offer evidence the lawyers KNOWS is false 
· If the L comes to know evidence offered by a client/witness is false, the L shall take reasonable remedial measures, including disclosure to the crt. 
· If a L reasonably believes a witness will offer false evidence, then the lawyer can refuse to call the witness
· These duties continue to the conclusion of the proceeding. They apply even if compliance requires disclosure of info that would otherwise be protected as confidential. 
CA Candor Rules 
· CA B&P Code 6068 - It is the duty of an attorney:
· b) to maintain respect for courts and judges
· c) to maintain only such actions as are just 
· d) to employ means only as are consistent w/ the truth, and never seek to mislead a judge by artifice or false statement of fact or law
· CRPC 3.3 - Trial Conduct; says:
· In trial, a lawyer shall:
· Employ means only as are consistent w/ the truth 
· Not mislead a judge or jury by an artifice or false statement of law or fact
· Not intentionally misquote a book, statute, or decision
· Not knowingly cite invalid authority (ex - overruled decision or repealed or unconstitutional statute) 
· Not assert personal knowledge of facts unless ca;;ed as a witness
· CRPC 3.4 - Suppression of Evidence, says:
· A lawyer shall NOT suppress any evidence that the lawyer or his/her client has a legal obligation to produce 
Model Remedial Measures: When Lying May be Involved (Comments 10 and 11 - MR 3.3) 
· First, must counsel the client against presenting false evidence. 
· He could add perjury to his rap sheet
· Could ask the court to allow me to withdraw as counsel, but it is unlikely a judge would allow withdrawal on eve of trial/during trial
· Counsel client to change his mind and not testify about the lie
· Tell him you won’t allow his friends to take the stand to corroborate his lie about the alibi.
· Finally, tell client that if he does lie, you have to inform the court about the lie
· If he actually does lie - then I’ll talk w/ him confidentiality at the next appropriate point in the trial. Counsel him to take the stand again and recant the lie.
· If he won’t - must be sure to inform the client that you must inform the court about the portion of his testimony that you know to be a lie. 
Candor in Bar Applications
· In re Braun - The Board concluded that Braun displayed a lack of candor and provided misleading responses to questions in attempting to prove that her work at the restaurant constituted the active and substantial practice of law. (SEE CASE Brief FACTS)
· Does an attorney have a general duty of candor both inside and outside the courtroom?
· Rule: An attorney has a general duty of candor both inside and outside the courtroom.
· According to Rule 3.3 of the Model Rules of Professional Responsibility, attorneys have a duty of truthfulness and candor to the tribunal. This duty carries beyond courtroom conduct to interactions with clients and other third parties generally.
Misrepresentation
· Iowa Supreme Court Board of Professional Ethics and Conduct v. Jones - SEE CASE BRIEF FACTS
· Rule: An attorney may be found in violation of rules of professional responsibility if he makes misrepresentations of fact in a business transaction, regardless of an intent to defraud.
· Holding - Jones violated Iowa code by making false representations and engaging in conduct that reflected adversely on his fitness to practice law
· Jones did, however, make certain affirmative statements and omit material facts that misled Delbert into providing the loan. Jones should have told Delbert that the transaction was risky, and that other banks and individuals had already declined to give the loan because of the risk concerns. 
· Jones also should have been more transparent about Currie’s promise to purchase Jones a $2 million annuity.  
Candor in Negotiations
· Comment 2 - ABA Model Rule 4.1 - “whether a particular statement should be regarded as one of fact can depend on the circumstances.”
· Estimates of price or value placed on the subject of a transaction are generally not taken as statements of material fact
· A negotiator must not intentionally misrepresent material facts, but it is not always apparent which facts are material. 
· Negotiators may also misrepresent a client’s settlement intentions.
· EX; Claim that an outstanding offer is unacceptable if no additional concessions were forthcoming. 
· Would defeat purpose of negotiations 
· Negotiators CANNOT deliberately misrepresent material facts 
· May use evasive tactics to avoid answering, but if they do respond it must be honest
 The Trilemma: Trust, Confidentiality, and Candor
· Horn 1: We are told to seek the client’s trust and to find out everything the client knows about the case
· Horn 2: We are told to preserve our client’s confidential information (except in very limited situations)
· Horn 3: We are told to act with candor, to refrain from presenting evidence we know is false, and (in some situations) to reveal our client’s frauds. 
· Rule 3.3 
· Comments 5-15 especially important 
· 3.3(a)(3) - forbids lawyer from knowingly offering evidence that the lawyer “knows” is false.
· 1.0(f) - defines “knows” to mean having “actual knowledge of the fact in question”, but goes on to say that “a person’s knowledge may be inferred from the circumstances” .
· TAKEAWAY: The wiggle room in the Model Rule is the attorney “actually knowing” that the client is lying. 
· Nix v. Whiteside
· SCOTUS Issue: Whether Whiteside was deprived of his right to effective counsel when his counsel told him that if he testified to a story the counsel believed was false, the counsel would try to withdraw and would tell the judge that the story was false. 
· COURT: Whiteside was NOT deprived of the effective assistance of counsel - Robinson’s (attorney) conduct fell w/n the rule. 
· An Ineffective Assistance Claim requires 
· a) serious error by the lawyer
· Robinson did not make a serious error
· b) prejudice to the D
· CA Rule: 
· People v Johnson
· Rule: trial court erred in denying Johnson his constitutional right to testify. Court should have followed the narrative approach which is approved by CA courts.
· CA Courts adopt narrative approach
· You're allowed to let them testify in the narrative but can’t use anything they said in a closing statement - also some people may realize what testifying in the narrative implies. 
· Allows the lying client to give testimony in the narrative form
CLASS 9B
Fairness in Litigation (Ch. 9)
· Relevant ABA Rules
· 3.1 - Meritorious Claims and Contentions 
· 3.2 - Expediting Litigation 
· 3.3 - Candor Toward the Tribunal
· 3.4 - Fairness to Opposing Party and Counsel
· 3.5 - Impartiality and Decorum of the Tribunal
· 3.6 - Trial Publicity 
· 3.7 - Lawyer as Witness 
· 3.8 - Special Responsibilities of a Prosecutor 
· 3.9 - Advocate in Nonadjudicative Proceedings
· 4.2 - Communication with Person Represented by Counsel
· 4.3 - Dealing with Unrepresented Person
· 4.4 - Respect for the Rights of a Third Person 
· 8.3 - Reporting Professional Misconduct
· ABA Model Code of Judicial Conduct 
· 2.6 - Ensuring the Right to be Heard 
· (A) - Anyone with legal interest has right be heard (or their lawyer)
· (B) - Encourage parties to settle but shall not act in a way so as to coerce into settlement. 
· 2.9 - Ex Parte Communications 
· 2.10 - Judicial Statements on Pending and Impending Cases
· 3.13 - Acceptance and Reporting of Gifts, Loans, Bequests, Benefits, or Other Things of Value
· (A) - Judge shall not accept gifts, loans, bequests, benefits, or other things of value if acceptance is prohibited by law or would appear to a reasonable person to undermine the judges’ independence., integrity, impartiality. 
· (B) - list exceptions 
· (C) - Other exceptions 
· CRPC 2-100, 3-210, 5-100, 5-200, 5-220, 5-300, 5-310, and 5-320
· Cal.Bus & Prof. Code
· 6068 - Duties of Attorney
· 6103 - Disobedience of Court Order; Violation of oath or attorney’s Duties
· 6128 - Deceit, collusion, delay of suit and improper receipt of money as misdemeanors
· (a) Guilt of deceit or collusion, or consents to any deceit or collusion, oath intent to deceive the curt or any party. 
Juror Rules 
· Model Rule ?3.5 - Impartiality & Decorum of the Tribunal 
· A lawyer shall NOT:
· Seek to influence a judge, juror, or prospective juror by illegal means: 
· Communicate ex parte w/ a judge, juror or prospective juror unless authorized to do so by law or court order
· Talk to juror after the case is over if prohibited by law or court order, if the juror doesn’t want to talk or if the communication involves misrepresentation, coercion, duress, or harassment. 
· Engage in disruptive conduct
· Model Rule ?3.5 - Trial Publicity (more explicit) 
· A lawyer shall NOT:
· Communicate directly/indirectly w/ a juror or someone known to be from the jury pool
· Communicate directly/indirectly w/ a trial juror in the lawyer’s case
· After the case, make comments to jurors intended to harass or embarrass them 
· Conduct an out of court investigation on jury pool member likely to influence the state of mind of the juror
· Communicate w/ family members of a juror or someone in the jury pool
· Fail to promptly reveal to the court juror misconduct or misconduct by another towards a juror
· “Juror” means a present, past or excused juror
Model Rule 4.2 - Communication w/ Persons Represented by Counsel 
· In representing a client, a lawyer shall NOT communicate about the subject of the representation w/ a person the lawyer knows to be represented by another lawyer in the matter unless the lawyer has the consent of the other lawyer or is authorized...by law or court order. 
· CRPC 4.2 = similar 
· Categories of Employees Considered to be “Represented” for Purposes of a Corp
· Persons who supervise, direct or regularly consult w/ the org’s lawyer concerning the matter;
· Persons who have authority to speak on behalf on Corp w/ respect to the matter; and
· Persons whose act or omission in connection with the matter may be imputed to Corp for purposes of liability (employees who will restify on the merits of the current matter) 
Witness Contact, Rules of Engagement, and Witness Coaching 
· 1st - Lawyer may discuss the case with the witness before they testify. 
· 2nd - When a lawyer discusses the case with a witness, the lawyer must try not to bend the witness’s story or put words in the witnesses mouth. 
· 3rd - Lawyer can be disciplined by the bar for counseling or assisting a witness to testify falsely or for knowingly offering testimony that the lawyer knows is false. 
· SEE pg. 267-268
· For list of things lawyer does when interviewing and preparing witness (ALL acceptable) 
· Wydick separates “witness coaching” into 3 grades:
· Grade One = Where the lawyer knowingly and overtly induces a witness to testify to something the lawyer knows is false
· Overtly = openly
· Grade Two = Same except lawyer act, covertly 
· Grade Three = Lawyer’s conversation w/ witness nevertheless alters the witness’s story. 
· Methods for Conducting a Non-suggestive witness interview:
· 1) using recall first, and then recognition 
· 2) using neutral questions
· 3) ordering questions based on the pattern the witness is likely to have used when originally storing the info
· Witness Categories and Rules of Engagement 
· 1) Is the witness a lay witness? - Informal contact is OK if she wants to talk.
· 2) Is the witness a lay witness represented by counsel on this matter?
· The “non contact” rule applies and you must contact her lawyer to arrange to talk to her (usually through a noticed deposition) 
· 3) Is the witness an expert witness?
· The “non contact” rules applies and you must contact opposing counsel to talk to her (usually through a noticed depo) 
· 4) Is the witness a current employee who fits in one of the protected categories above?
· The “no contact” rule applies; you must contact her attorney to talk to her
· 5) Is the witness a former employee who does not fit in one of the protected categories?
· Informal contact is OK if the employee agrees to talk
· Lind v. Medevac, Inc
· Facts: Decision rendered in favor of D. P moved for a new trial or in the alternative a JNOV. The motions were based mainly upon the allegations of jury misconduct. D counsel sent letter to jurors (pg. 271) saying that they would be approached by the losing side. The letter used chilling language and said that they should talk to D counsel before P counsel
· D counsel was sanctioned for sending this letter by trial court
· Court: Trial court properly rejected the argument that a juror’s “present” jury service could not be affected solely b/c counsel’s contact w/ the juror came after the jury was discharged. 
· Letter suggested that the jurors may have done/will do something that will have the judgment set aside. (“sharp investigative tactics”) 
· Perceived by jurors as converting the performance of their civic responsibility. 
Model Rule 3.4 - Fairness to Opposing Party and Counsel 
· A lawyer shall NOT:
· (b) Falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law 
· Comment [3] - Says “it is NOT improper to pay a witness’s expenses or to compensate an expert witness on terms permitted by law. 
· CL in most JXs is that it is improper to pay a lawyer witness a fee for testifying and that it is improper to pay an expert witness a contingent fee. 
· CA is much more specific in CRPC 3.4
CRPC 3.4 - Prohibited Contact with Witnesses
· Lawyer shall NOT:
· (B) Directly/indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. 
· Except where prohibited by law, a lawyer may advance, guarantee, or acquiesce in the payment of:
· Expenses reasonably incurred by a witness in attending or testifying
· Reasonable compensation to a witness for loss of time in attending or testifying
· A reasonable fee for the professional service of an expert witness
· Note: Rule says it is perfectly proper to pay professional compensation to an expert witness, although neither an expert witness nor a lay witness may be paid contingent on the outcome of the case. 
What is “Puffing?” What is Lying? What are the Rules?
· MR 4.1 - Truthfulness in Statements to Others; says: 
· In the course of representing a client a lawyer shall NOT knowingly:
· (a) Make a false statement of material fact/law to a third person
· (b) Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6
· CRPC 3.3 - Trial Conduct; says:
· In presenting a matter to a tribunal, lawyer:
· (A) Shall employ...such means only as are consistent with the truth
· CA B&P 6068:
· It is the duty of an attorney in (d), to use means consistent w/ the truth 
Public Comments about Pending Litigation 
· A. Background 
· Although a public trial is a big part of American law and in 6th amend - excessive publicity may also interfere with the equally important right to a fair trial. 
· C. Gentile Case
· SCOTUS upheld the Nevada rule’s “substantial likelihood of materially prejudicing the proceeding” test.
· But struck down the rule’s safe harbor test - “to state without elaboration the general nature of the defense” - as void for vagueness 
· Current Rules
· ABA Rules 3.6 & 3.8 amended to reflect the Gentile decision 
· Amended 3.6 removed the portion of the rule that delineated what kind of comments would be held to be prejudicial. 
· 3.8 (f) - imposes an additional responsibility on criminal prosectors to “refrain from align extrajudicial comments that have a substantial likelihood of heightening public condemnation for the accused”. 
· Matter of Vincenti
· Rule: A lawyer is likely guilty of ethical violations if he uses aggressive, unnecessary, and disrespectful tactics and discourse in the course of representing his client.
Prosecutor’s Special Duties 
· Prosectors have the unique power to bring criminal prosecutions on behalf of the gov - this power also entails a special duty to exercise the power in a reasonable fashion. 
· Comment 1 of ABA 3.8 states, “A prosecutor has the responsibility of a minister of justice and simply that of an advocate.” 
· 3.8 - Special ethical responsibilities include:
· Restraint in prosecuting charges without probable cause
· Protecting the accused’s right to counsel and other important pretrial rights
· Disclosing evidence that negates guilt or mitigates the offense or sentence
· Exercising restraint in litigation tactics and out-of-court statements 
· Important feature of the prosecutor’s special duty is the obligation to tell the defense about any material that may favor the defense:
· Brady v. Marylands - SCOTUS set out the minimum 
· US v. Bagley - SCOTUS explained more fully
· Due Process Clause of the 5th and 14th amendments requires a prosecutor to disclose evidence that favors the D with respect to guilt on the merits, or impeachment of a prosecution witness, or punishment for the offense. 
· Duty to disclose applies when a failure to disclose “undermines confidence in the outcome of the trial” and thus deprives the D of a fair trial
· This standard is met if there is a “reasonable probability” that, if the withheld material had been disclosed, “the result of the proceeding would have been different.” 
· ABA 3.8 - Is more rigorous than the Due Process Standard in 4 respects
· 1) Requires prosector to disclose anything favorable to the D
· 2) Requires prosector to disclose anything favorable, even if the prosector thinks it is not believable or not persuasive. 
· 3) Disclosure must be “timely” 
· 4) Prosector must not ask D to consent to non disclosure of favorable material (ex - leniency in a plea bargain) 
Criminal Defense Lawyer’s Duties
· Prof Wolfram: “The effective limits on a defense lawyer’s loyalty and zeal are quite unclear and can probably be captured only by a vague phrase such as “advocacy in good faith”. 
· 3.1 - Contains a special exception from the prohibition against making frivolous claims:
· “A lawyer for a criminal D, may nevertheless so defend the proceeding as to required that every element of the case be established” 
· Thus the criminal defense lawyer may require the prosecution to put on its proof even if there is no non-frivolous defense. 
· These types of exceptions are necessary to perserve the presumption that a criminal D is innocent until proven guilty.
Potential Impairment that May Affect Fairness
· When a lawyer or her client is impaired, whether temporarily or permanently, and whether due to injury, physical illness, mental illness, or death - Raises FAIRNESS concerns
· 1.16 - Lawyer impairment
· 1.14 - Client Impairment (“Client w/ Diminished Capacity”) 
· Potential Lawyer Impairments
· 1) Alcohol and Substance Abuse
· 2) Depression or Other Illness
· 3) What Happens to the Client upon the Lawyer’s Death or Disability?
· Comment 5, Rule 1.3 - “To prevent neglect of client matters in the event of a sole practitioner’s death or disability, the duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable rules, that designates another competent lawyer to review client files, notify each client of the lawyer’s death or disability, and determine whether there is a need for immediate protective action.” 
· Potential Client Impairment
· 1. Diminished Capacity:
· Rule 1.14 does NOT specifically define “diminished capacity” 
· “When a client’s capacity to make adequately considered decisions in connection w/ a representation is diminished, whether b/c of minority, mental impairment, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal lawyer-client relationship w/ the client.” 
· Comment 6 - In determining the extent of the client’s diminished capacity, the lawyer should consider and balance such factors: (SEE pg. 284) 
· The lawyer does NOT “diagnose” the client, but instead simply determines whether the client has the ability to make a sound legal decision under the circumstances - this is an entirely different assessment (legal mental capacity is not necessarily affected by impaired mental or physical capacity). 
· 2. Diminished Capacity - Or Merely Age Bias? 
· Worried with:
· 1) Stereotyping (the “thoughtful” client vs the “elderly” client just because they speak slow.
· 2) Client autonomy and paternalism 
· 3) Assumptions of Diminished Capacity (most serious) 
· SEE Discussion about older client scenario on pg. 286-287
Miscellaneous Class Stuff
· Can talk to juror afterwards
· Dealing with jurors - a lot of “go to the judge”. 
· General Rules for Witnesses:
· If its a lay witness - you can talk to them
· If they are represented by counsel - you must go through counsel and do an actual depo.
· Expert Witnesses (SEE slides)
· Always no contact - must always go through the lawyer
· Current employee (hardest rules)
· Still no contact rule
· (SEE SLIDES) 
· Exam type Q: Md Mal case with a issue of what happened at the surgery - if one of the people you want to talk to is one of the nurses in the room - Buhai would argue that b/c she has liability that could be imputed to the hospital, she would have to be represented if the attorney wishes to speak to her. 
· Witness Coaching
· Prepping them = fine
· Helping them lie = is not 
· Negotiations
· You can lie a bit because there would be no negotiations if everyone just truthfully said their bottom lines from the beginning
· Settlement conferences with Judges
· Def cant lie - but there’s ways to ask to discuss privately 
· Ex Parte Communications with Judges
· MR 3.3(d) - Requires a lawyer in an ex parte proceeding to disclose all of the relevant facts known to the lawyer; even the adverse facts 
· See comment 14
· Rule: Anything you submit to the court - also must show OP
CLASS 10A
Attorney Fee Rules (Ch. 5 Attorney Fees and Fiduciary Duties) 
· ABA Model Rules
· MR 1.5 - Fees
· MR 1.8 - Conflict of Interest: Current Clients: Specific Rules
· (e) - A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
· 1) Lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
· 2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
· MR 1.15 - Safekeeping Property
· CRPC 2-200, 4-100, 4-200, and 4-210
· Cal. Bus. & Prof. Code 
· 6146 - 6149.5, 6210-6212
Model Rules 1.5 - Fees
· (a) A lawyer shall NOT make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
· 1) The time and labor req, the novelty and difficulty of the questions involved, and the skil requisite to perform the legal service properly;
· 2) Likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; 
· 3) Fee customarily charged in the locality for similar legal services;
· 4) Amount involved and the results obtained;
· 5) Time limitations imposed by the client or by circumstances;
· 6) Nature and length of the professional relationship w/ the client;
· 7) Experience, reputation, and ability of the lawyer or lawyers performing services; and 
· 8) Whether the fee is fixed or contingent. 
· (b) Scope of rep and basis or rate of the fee/expenses shall be communicated to the client preferably in writing, before or w/n a reasonable time after commencing the rep, except when the lawyer will charge a regularly represented client on the same basis or rate. 
· Any changes in the basis or rate of the fee/expenses shall also be communicated to the client
· (c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. 
· Rule: Contingent Fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined - including %s that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses that can be deducted from recovery; and and whether such expenses are to be deducted before/after contingent fee is calculated 
· Agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party.
· Rule: Upon conclusion of a contingent fee matter - the lawyer shall provide the client with a written statement stating the outcome of the matter, and if there is a recovery showing the remittance to the client and method of its determination. 
· (d) A lawyer shall NOT enter into an arrangement for, charge, or collect:
· (1) Any fee in a domestic relations matter, the payment or amount of which is contingent upon securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or
· (2) A contingent fee for representing a D in a crim case
· (e) A division of a fee between lawyers who are not in the same firm may made ONLY if:
· (1) The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; 
· (2) The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and 
· (3) The total fee is reasonable.
CA Rule 1.5 - Fees for Legal Services 
· (A) Shall NOT enter into an agreement for, charge, or collect an illegal or unconscionable fee
· (B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. 
· Factors to be considered:
· 1) Amount of the fee in proportion to the value of the services performed
· 2) The relative sophistication of the member and the client
· 3) Novelty and difficulty of the questions involved and the skill requisite to perform legal service properly
· 4) Likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member
· 5) Amount involved and results obtained
· 6) Time limitations imposed by the client or by the circumstances
· 7) Nature and length of the professional relationship w/ the client 
· 8) Experience, reputation, and ability of the lawyer(s) performing the service
· 9) Whether the fee is fixed or contingent
· 10) The time an labor req
· 11) The informed consent of the client to the fee
· Additional CA B&P Code Sections Involving Attorney’s Fees:
· B&P 6146 - Contingency Ks must be in writing
· B&P 6148 - All cases with fees and costs above $1000 must be in writing
· B&P 6200 - Arbitration of fees is always mandatory if the client requests it
Fee Rule Summary
· Under MR & CA rules - Contingent Fee Arrangements must be in writing.
· Under MR Rules - Other fee agreements, such as an hourly agreement, do NOT need to be in writing.
· In CA - if the total cost of the services to be provided is $1000 or more, the agreement must be in writing.
· MR states - Do NOT allow contingent fees in a criminal case or a family law case
Questions and Answers About Contingent Fees
· Increasingly common in other kinds of litigation (patent infringement) and non-lit matters (public stock offerings where lawyer’s fee depends on capital generated), and other various matters where the contingency is the amount saved rather than the amount gained. 
·  Can a Contingent Fee Ever be Unreasonably High?
· Rule: Contingent fee can be higher than an hourly fee/fixed fee because the lawyer bears the risk of not being paid at all if the matter is lost. 
· Rule: Reasonableness is measured at the time of making the contingent fee agreement, not at the time the fee is due.
· Suppose the Lawyer knows at the outset that the case is a sure winner  is a contingent fee proper? 
· “Static” or “Sliding” Contingent Fees
· Static = does not change 
· Sliding = % change based on the time or the type of matter the case progresses to.
Retainer Fees
· Advanced Hourly Fee Retainer: Client pays an amount up front (usually 10 hrs of work); lawyer holds $$ in client trust account and then lawyer withdraws the money after lawyer sends a bill that the client does not dispute
· If money remains at the end of the relationship then it is returned to the client.
· Engagement Retainer: Non-refundable fee paid to guarantee that the lawyer is available; lawyer can keep it all. (does not have to be deposited in the client trust account until earned) 
· More on Retainers:
· Sometimes used to describe the K by which a client hires a lawyer
· Other times “retainer” means a fee that the client pays the attorney simply to be available should the client need legal assistance during a specified period or with respect to a specified matter. (Engagement retainer)(earns money by agreeing to be available
· Most commonly attorneys use “retainer” to mean a deposit - an advance payment of fees for work that the lawyer will perform in the future. 
· Moral: Explain what you mean by “retainer” when drafting the agreement with client. 
Attorney Fee Rules:
· American Rule: Parties pay their own lawyers (absent statutory, K, or CL exceptions)
· English Rule: Loser in the litigation pays his fees and the other party’s fees
Referring Cases and Referral Fees 
· Scenario 1: Intake lawyer associates in another firm and both lawyers stay on the case/pleadings:
· Total fee has to be reasonable (MR 1.5E; CRPC 1.5.1)
· The fee cant be higher that it would have been without adding the new lawyer or firm;
· MR says the client must be advised of the participation of new lawyers and consent to the fee sharing;
· CA says client must consent to the fee sharing and be informed as to how the fee will be split. Client must be informed in writing and give written consent. 
· Scenario 2: Intake lawyer refers the case to a Second Lawyer who takes it over entirely
· CRPC 1.5.1 - Allows the new lawyer to pay the referring lawyer a “referral fee” (usually 10% of the total fee paid at the conclusion of the case). IF:
· Client consents in writing
· Fee is not higher that it would have otherwise been
· Referral fee is  not offered as an inducement to provide further referrals
· Prof likes the CA rule - bc she feels like it's an ok/good thing. Bc the right type of lawyer is put on the case. 
· Outside of CA - most attorneys think it's a bad idea. 
· But like you would probably only refer to good lawyers anyways b/c you only get the 10% of attorney fee if they win - so kinda self correcting 
· MR 1.5(e) - Does NOT ALLOW “traditional” referral fees, and imposes 3 limitations on division of fees btw lawyers who are not in the same firm:
· 1) Division must be in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation
· 2) Client agrees to the arrangement and it is confirmed in writing
· 3) Total fee is reasonable 
· This ^ is the: Model Rules Proportionality Rule - the referral lawyer may only ask for and accept fees in proportion to the actual time he/she worked on the matter prior to referral to the new lawyer. 
Arbitration of Fee Disputes 
· Cal. Bus. & Prof. Code 6200-6206 provides for arbitration of fee disputes between CA lawyers and their CA clients. 
· Rule: Arbitration is voluntary for the client, but mandatory for the lawyer if the client wants to arbitrate. 
· Rule: Before suing a client to collect a fee, a CA lawyer must notify the client of the right to arbitrate. 
· The client then has 30 days to request arbitration. 
· Parties may agree in writing to be bound by the arbitrator’s decision; if they do NOT agree to be bound, either party is entitled to a court trial of the fee dispute after arbitration. 
Preserving Identify of Funds and Property of Client 
· Rule 1.15 (SEE SLIDES/RULEBOOK) 
· Rule 1.15(a) - Requires an attorney to keep “complete records” of all clients’ money and property that comes into the attorney’s possession. 
· Attorney should keep: a ledger sheet for each client, a journal for each bank account, all bank statements and cancelled checks, and monthly reconciliation of the ledger sheets, journals, and bank documents. 
· For property other than money - attorney should keep journal that shows that the property is, for whom it is held,when it was received, and when and to whom it was handed over. 
· The records should be kept for the number of years specified by local rules (usually 5) 
· Attorney has to set up and have a bank account specifically called either “Trust Account” or “Client Funds Account”
· All funds held for the benefit of clients, including advance retainer funds - MUST go into this account 
· No other funds belonging to the law firm shall go into this account 
· Lawyer funds and client funds must NOT be commingled
· Client trust account must be separate from the attorney’s personal account and the law office account, and the attorney must never commingle personal/law office funds in the trust account. 
· Subsection: L cannot withdraw any portion of the fees claimed until they are “fixed”. That means the client agrees that the lawyer’s portion of the money is actually earned by the lawyer.
· If the amount is in dispute, then the lawyer cannot withdraw any portion of the fees claimed by the lawyer until the dispute is resolved. 
· The lawyer must always promptly return any undisputed portion of the money that is owed to the client to the client 
· More on Client Trust Accounts:
· When a lawyer receives a large sum to be held for a long period, the lawyer should make a specific agreement with the client about how the sum is to be handled.
· Absent such agreement - the lawyer should put the sum into a separate, interest-bearing trust account at a bank. 
· Interest belongs to the client 
· Typically, however the lawyer receives relatively small sums to be held for relatively short periods, on behalf of many different clients. 
· Lawyer usually lumps these together into a single trust account
· Usually a checking account not a savings account 
· In the 1980s - State Bars started permitting the use of IOLTAs (Interest on Lawyer Trust Accounts) for small sums to be held for relatively brief periods. 
· Banks sends the interest on these IOLTA accounts directly to foundation that uses the money to fund legal service programs. 
Regulation of Billing and Expense Fraud by Lawyers
· Theft from clients and from partners through billing and expense fraud has become more common and more pervasive:
· SEE READING NOTES
The Billable Hours Treadmill
· Billable Hours treadmill inhibits practitioner ability to undertake pro bono work, engage in law reform efforts, even attend bar association meetings, if lawyer must produce almost 2100 hours per year
· This simply cannot all be done and the result is both the profession and the community suffer. 
· In the 1970s, billable hours took off because 1) SCOTUS ruled that the Sherman AntiTrust Act prohibits br associations from publishing “minimum fee schedules” 2) Bates case decided, 3) lawyers started listening to those that said keeping billable hurs would lead to more profits, 4) clients began to demand more detailed explanations of billings
· ABA: Flaws in the Billable Hours
· 1) Doesn’t  encourage lawyers to prepare a project plan or case plan at the outset.
· 2) Doesn’t enable client to predict how much the legal services will cost
· 3) Penalizes the efficient, productive lawyer and rewards the slow plodder who racks up a lot of billable hours
· 4) Discourages communication btw lawyer and client. 
· ABA: Alternatives to Billable Hours
· 1) Fixed or Flat Fees
· 2) Contingent Fees
· 3) Hybrid Billing Methods
“Client Security Fund?”
· A source of money that can be used to reimburse the hapless clients of dishonest lawyers 
· In some states all lawyers are required to make a small annual contribution; in other states completely voluntary 
· Usually not large enough to provide full reimbursement but can at least provide partial. 
CASES
· Robert L. Wheeler, Inc. v. Scott
· Rule: The amount of time an attorney spends on representation of a client cannot be the only consideration in the determination of whether a fee is excessive.
· A court should consider 12 factors in determining whether an attorney’s fees are excessive (SEE Case Brief) 
· Board of Professional Responsibility, Wyoming State Bar v. Casper
· Rule: An attorney who uses minimum-increment billing may be found to have charged excessive fees if she uses the practice in an unreasonable manner.
· According to the ABA Comments on Ethics and Professional Responsibility, a lawyer who bills by the hour is never justified in charging for work not actually completed or time not actually spent on the representation. 
· Lawyers are further prohibited from inaccurately describing the services performed and amounts billed. 
· Billing by minimum increments, however, is NOT per se unreasonable and can actually be a useful tool for both attorneys and clients in tracking time spent. 
· Such a billing practice will be considered unreasonable only if the increments are excessive or if the practice is used improperly.
· In billing by increments, the attorney must use appropriate professional judgment and discretion.
CLASS 11
Lawyer Advertising & Solicitation Rules (Ch. 11) 
· ABA Rules:
· MR 7.1 - Communications Concerning a Lawyer’s Services 
· Can’t make false or misleading communication about services, can’t omit facts
· MR 7.2 - Advertising 
· Ls may advertise, but CAN’T give anything of value to a person for recommending a L’s services: Can’t pay others to channel professional work
· MR 7.3 - Direct Contact w/ Prospective Clients
· Cannot solicit in person, by live phone, or real time electronic contact when significant otive is pecuniary gain. 
· Except: Can talk to lawyer or family member, or close professional relationships. 
· Written info must say “advertising material” on the outside envelope or at the beginning or ending of communications
· MR 7.4 - Communication of Fields of Practice and Specialization 
· Cannot imply certification 
· MR 7.5 - Firms Names and Letterheads
· Can’t be misleading, if offices in more than 1 JX, must identify lawyers w/ limitations 
· MR 7.6 - Political Contributions 
· Lawyers CAN’T make political contributions to judges if purpose is to obtain referrals or appointments
· CRPC Rules
· CRPC 7.2 - Advertising and Financial Arrangements w/ Non-Lawyers 
· Can't give anything of value to secure referrals, can’t pay off press, TV for referrals 
· CRPC 7.3 - Solicitation 
· CRPC 7.4 - Communication of Fields of Practice and Specialization 
· Cannot imply certification 
· CRPC 7.5 - Firm Names and Letterheads
· Can’t be misleading, if offices in more than 1 JX - must identify lawyers w/ limitations 
Advertising: Defined 
· Involves:
· 1) Print or media communication, including internet websites or other internet advertising 
· 2) Directed at the public
· 3) W/ the purpose of making the public aware of a lawyer’s services 
· Communications considered “advertising” Include:
· Stationery, letterhead, signs, business cards, brochures or other written material describing the law firm
· Bus or bench ads
· Newspaper, TV, and radio ads
· Telephone book ads
· Website or internet advertising 
Solicitation: Defined 
· Face to face, telephone contact, or real-time electronic contact 
· Initiated by the lawyer
· W/ a lay person with whom the lawyer has NO prior family or professional relationship; and
· Involves the significant motive of pecuniary gain by the lawyer
CRPC 7.1 - Communications in CA - Basic Rule
· Communications:
· Must be true 
· Must not be false, deceptive, misleading 
· Must indicate that it is an ad
· Can’t be transmitted in any manner involving intrusion, duress, compulsion, intimidation, threats
· Cannot represent that a lawyer is a “specialist” unless certified as one w/ the State Bar
· Presumptions in CA - Communication (ad) is presumed to violate the rule if:
· It contains a guarantee, warranty, or prediction regarding the results of representation
· It contains a testimonial w/o the stated disclaimer that the testimonial is not a warranty/guarantee about the results of rep
· It is delivered to a potential client who may not be in a physical or mental state to exercise reasonable judgment
· It is transmitted at the scene of an accident or en route to hospital/medical care center (ambulance chasing)
· It does NOT state that it is an “ad” and contain the name of the responsible party
· It misrepresents that mature of a lawyer’s relationship to a firm
· It implies the lawyer is participating in a certified lawyer referral service when that is not the case.
· It refers to L as “specialist” when that lawyer is not certified by the state Bar as a “specialist”
· Specilition areas: admiralty/maritime, appellate, bankruptcy, crim, estate planning, probate, family immigration, legal malpractice and Workers comp
· It is a dramatization and fails to state on it “this is a dramatization”
· It says “no fee w/o recovery” and fails to add that the client is liable for costs
· It says service will be provided in another language, and there is no attorney who speaks that language, then the ad must state the name and title of the person who does speak the language
· It lists a fee for services which is not honored by the lawyer when such listed fees must be valid for 90 days unless a shorter period of time is expressly stated 
Model Rule 7.1 - Communications
· A lawyer shall NOT make false or misleading communications about the lawyer or the lawyer’s services.
· A communication is misleading if it:
· Contains a material misrep of fact or law
· Omits a fact necessary to avoid being misleading 
· Likely to create an unjustified expectation about results a lawyer can achieve or the means that can be used to achieve them
· Compares services w/ those of other lawyers unless the comparison can be factually substantiated
Model Rule 7.3 - Direct Solicitation w/ Prospective Clients (Solicitation) 
· Lawyer cannot use in-person or live phone contact to solicit professional employment from a prospective client with whom the lawyer doesn’t have a prior family or professional relationship when the significant motive for the contact is the lawyer’s pecuniary gain
Specialization:
· Peel v. Attorney Registration & Disciplinary Com’n - Lawyer who had been certified as a specialist in trial advocacy, not by the bar of his state, but rather the National Board of Trail Advocacy. 
· Rule: A lawyer who is certified under those circumstances may call himself a certified specialist provided that he identifies the org that certified him and takes steps to avoid misleading the public.
· Rule 7.4 - Subsequently amended to accord Peel decision. 
· 7.4 Comments - Attorney may state that she is a “specialist”, that she practices a “specialty”, or that she “specializes in” particular areas. 
· However, a lawyer may state that he/she is “certified” as a specialist in a particular field only when the certifying org - which must be clearly identified in the communication - has been accredited by the ABA or been approved by an appropriate state authority. 
Lawyers Who Give Seminars
· Have to be competent in the subject area!
· From ad standpoint - they have to tell audience that in no way intend to answer specific legal questions by proving general info on the law 
· Must be truthful and not misleading
· No predictions or guarantees about the outcome of a matter must be made
· Can’t claim to be a specialist in the area unless certified as one by CA  Bar.
· Avoid crossing the line into solicitation 
· Talking in general about services, about the need and advantages, even fees = ok
· But - talking to specific individuals and suggesting to them that they come into office for an appointment, if you plan to charge fee for services - probably crosses line into prohibited solicitation for pecuniary gain
Television, Print, and Electronic Advertising Analysis Questions 
· Are there any false /misleading statements?
· Are there reps that can’t factually be substantiated?
· Are there any guarantees or warranties about results?
· Are you creating an unjustified expectation about the results you can achieve? (“we always win our cases”)
· Are there words/symbols that suggest quick cash or a quick settlement?
· Is there a clear indication it is an “Advertisement”?
· Does it mislead as to a claimed specialty of the lawyer?
· Is there a dramatization of an accident or other events without disclosing that it is a dramatization? 
· Is it clear that the client pays costs whether the client wins or loses?
· Is the name of the person responsible for the advertisement indicated?
· Is there a proper language representation?
· Arguments For and Against Restrictions on TV Advertising Involving Attorneys:
· Really bad/sleazy one demean the legal profession 
· Increase distrust in lawyers when the average cases does not yield the advertised 1.2M
· Can suggest that lawsuit is source of easy money
· Possibly encourage frivolous litigation 
· Potentially help people who would otherwise not be able to afford a lawyer, get a PI attorney on a contingency basis
· Legitimate purpose in letting people know where to go to get a lawyer if they have been injured
· Bottom Line: Truthful, non-deceptive advertising = Constitutional (tacky- maybe, but protected under the 1st amend, nonetheless) 
· Are clients really hurt by tacky advertising? Or are they more often hurt by lawyers who fail to return phone calls, abandon cases, don’t explain billing procedures, and steal client money (sometimes lawyer are more just concerned about the profession appearance when they complain about ads) 
Social Media and Lawyer Advertising
· Formal Opinion No. 2012-186 - State Bar of CA’s Standing Committee on Professional Responsibility and Conduct addressed the issue of attorney advertising in the social media postings context. 
· Rule: Although lawyers may post info on FB, Twitter, and other Social Media sites, when such posting constitute “communications” about the attorney’s availability for professional employment, they are subject to the ethical rules and standards governing attorney advertising. 
· Examples: see pg. 141
· LinkedIn responded to concerns from Bar organizations by agreeing to change an automatic setting that provided an “expert” designation and listed the person’s professional “specialties”, and also agreed to allow attorneys to remove 3rd-party endorsements on their accounts. 
CASES
· Bates v. State Bar of AZ - Concerned 2 Arizona lawyers who violated Arizona’s ban on lawyer advertising. 
· SCOTUS ruled that the advertising ban was immune from attack under the Sherman Antitrust Act b/c the ban had been promulgated by an arm of the state gov, the AZ sup court. 
· However, Bates holds that the 1st Amed commercial speech doctrine protects attorney advertising that is truthful and not misleading. (Rule) 
· Rules: 
· Under the First Amendment, a lawyer may not constitutionally be disciplined for advertising routine legal services.
· The First Amendment protects an advertisement as commercial speech, unless the advertisement is false, deceptive, or misleading.
· A lawyer may be constitutionally disciplined by a state bar only for an advertisement that is false, deceptive, or misleading.
· An advertisement for routine services does not diminish the reputation of the profession and is therefore not false, deceptive, or misleading.
· The Ohralik and Primus Cases - Solicitation 
· Ohralik v. Ohio State Bar Ass. - SCOTUS affirmed the disciplinary order of indefinite suspension for the old-fashioned ambulance chaser lawyer. 
· Unlike the advertisements in Bates, the court said, in-person solicitation of fee-paying legal business poses significant dangers for the lay person who gets solicited. 
· Lay person subjected to high pressure sales pitch that demands immediate response and gives no time for comparison and reflection
· In-person solicitation gives no opportunity for  counter-info by the organized bar, or others who might offer calmer advice. 
· In re Primus - Private practitioner who was member and officer in a local ACLU chapter. She met with some women who allegedly had been sterilized, or threatened with sterilization, as a condition of receiving Medicaid Benefits.
· Primus informed the women of their legal rights and suggested the possibility of a lawsuit. 
· SCOTUS - Distinguished Primus’ conduct from that of Ohralik’s. 
· Primus had not been guilty of “in-person” solicitation for “pecuniary gain,” but had simply conveyed an offer of free legal help by recognized civil rights groups. 
· ACLU was seeking to use the sterilization litigation as a vehicle for political expression and association, as well as communicating useful info to the public 
· This kind of speech is more precious than the commercial speech in Ohralik. 
· The Shadowland Between Advertising and Solicitation 
· Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio - Lawyer who placed a newspaper ad that was aimed at a narrow audience - users of Dalkon Shield - an intrauterine contraceptive device that allegedly injured many women. 
· SCOTUS/Holding - Divided court held that Zauderer could NOT be disciplined simply for placing an ad that concerned a specific legal problem and that was designed to lure a narrow group of potential clients.
· Rule: Narrowly targeted newspaper ads are permissible. 
· Shapero v. Kentucky Bar Ass’n - Lawyer wanted to mail solicitation letters (which were assumed to be truthful and not misleading) to people he knew were facing foreclosure on their homes for failure to pay debts. 
· Issue: Are solicitation letters mailed to potential clients whom the lawyer knows to be facing a specific, present legal problem permissible?
· SCOTUS/Slim Majority - Solicitation letters were more analogous to the targeted newspaper ads in Zauderer than the in-person solicitation from Ohralik. 
· The grave risk of undue influence is far less with a letter. 
· In-person solicitation cannot be policed and there is usually no certain proof of who said what, compared to these types of letters.
· Florida Bar v. Went For It, Inc. - SCOTUS upheld FL rule that prohibits lawyers from mailing solicitation letters to victims and their families for 30 days following an accident. 
· SEE Case Brief. 
· Rule: A bar association rule prohibiting direct mail solicitation of accident victims within a limited time period following the occurrence of an accident does not violate constitutional protections of commercial speech
