Education Law Outline
Chapter 1 

1. Introduction to Education Law: 

a. Federal, state, local issue with laws, regulations and policies at all levels

b. Quality versus opportunity: what should our schools be obligated to provide?

c. What are the goals of education?

d. How do we measure success in an educational program?

e. How do we keep kids safe so they can learn?

f. What are the pressing concerns of education police makers today?

2. Sources of Ed Law:

a. Jx

i. Federal

ii. State

iii. Local

b. Sources

i. Constitutions

ii. Statutes

iii. Case law

iv. Regulations

v. Policies

vi. Collective bargaining agreements

c. Areas of law

i. Constitutional

ii. Criminal

iii. Torts

iv. Remedies

v. Contract

vi. Labor and employment 

3. What is in the US constitution?

a. Nothing that explicitly says education!

b. There is no right to an education under the federal constitution

4. What is the authority for the federal govnt. to be involved in education at the state and local level?

a. Spending clause

i. You get X amount of money States if you do X

5. What is the federal role for education now?

a. No Child Left Behind Act changed the landscape significantly

i. The federal government first took on a central role in public education, defining the obligations of state and local educational agencies and establishing substantial penalties for failure to comply. 

b. Individuals with Disabilities Education Act

c. Every Student Succeeds Act

i. Retained substantial elements of NCLB while returning some authority over decision making back to the state and local education agencies. 

6. Challenges of Making Policy Changes in an Education Setting:

a. School systems have many layers and are often exceedingly bureaucratic 

i. We live in the shadow of the nation’s second largest school district

b. In any system, changes in values and beliefs are more difficult to sustain than are technical organizations (e.g., Bonita USD and Foster Youth changes)

c. Even if laws are on the books, if there is no compliance mechanism, or one that is too burdensome, change will be minimal

7. The Right to an Education:

a. Rights to various constitutional protections in an educational setting

b. Brown v. Board of Ed. 

i. Court held under the Equal Protection Clause, “the opportunity of an education...is a right which must be made available to all on equal terms.”

c. Black v. Sullivan

i. Court held that a state subsidized post-secondary education is not a fundamental constitutional right

d. San Antonio Indep v. Rodriguez

i. Court held that a K-12 education is not a fundamental right under the 14th amendment

ii. Despite this decision, there is a broad agreement that a right to education still exists

e. What about States?

i. Public education is left for the states to implement and enforce

ii. We have our own constitution

iii. In California, we do have a basic right to education:

1. T.K. Butt v. California

a. School decided was going to close due to lack of funds. In California we do have a right to education. How do we determine that it has been violated?

b. Standard -> “Unless the actual quality of the district’s program, viewed as a whole, falls fundamentally below prevailing statewide standards, no constitutional violation occurs.”

8. The Right to an Education During and After COVID

a. In CA we have a fundamental right to an education under our constitution

Chapter 2 – Basic Issues of Safety in the Education System (pg. 11-14)
1. Liability for Injuries at the K-12 Level

a. Education is invariably ineffective in an atmosphere of fear and distrust 

i. School to prison pipeline or school to prison nexus

b. Problem 1: Green v. Suburbia 

i. While Coach was gone (went to get sandwich), students were doing meth and another student got in a car accident.

1. Questions:

a. Arguments for Green family under negligence theory against School District?

i. Coach was negligent in not supervising students (common law duty to supervise)

c. State Negligence Law Principles

i. Negligence cases are typically decided in state courts, under principles that are generally similar from jurisdiction to jurisdiction.

ii. Liability for negligence generally arises with proof of four elements:

1. The breach of a duty of care

a. Duty of care owed to the plaintiff 

i. K-12 on school grounds during school hours, there is a common law and usually a statutory duty to supervise students.

b. Breach of that duty:

i. Typical breach examples: failure to supervise, directing or allowing students to engage in activities that might reasonably. 
2. That is the actual cause and 

3. Proximate cause of plaintiff’s injury

iii. Sovereign immunity:

1. Common law doctrine in which a public (i.e. governmental) entities are shielded from liability for misconduct under state common law or statutory law. 

a. Private institutions may not invoke sovereign immunity

b. Private nonprofit schools may raise charitable immunity tort actions against them

2. Are school districts immune from suit? No!

3. Example:

a. Illinois; immunity is granted if educators are deemed to have been using ordinary care in controlling students. 

b. California; if statutory liability can be established under provisions of the state’s Government code, a successful cause of action can often be maintained. “The rule is liability; immunity is the exception.” – Cal Sup. Ct. 

4. Private educational institutions may not invoke sovereign immunity as they are typically not state actors. However, in some states, private nonprofit school may raise a charitable immunity defense to tort actions against them. 

iv. Respondeat Superior:

1. Assuming that the doctrine of sovereign or charitable immunity doesn’t apply, educational institutions can generally be found liable for the negligence of their employees under respondeat superior. 

v. School’s Supervisory Duty

1. K-12 Level, on school grounds and during school hours -> duty is not an issue. 

2. Schools are charged with the duty to care for students in the place of their parents/guardians during school hours 

a. Common law duty to supervise and in many states a statutory duty to supervise. The standard of care in carrying out this duty is deemed to be identical to that required of school personnel in the performance of their other duties. 

i. Adults in these settings are held to that degree of care that a person of ordinary prudence, charged with comparable duties, would exercise under the same circumstances. 

b. These cases turn on an analysis of breach:

i. One student injured by another, then a breach of the school districts duty of care can generally be found in two ways:

1. Failure to exercise proper supervision and;

2. Directing or permitting pupils to engage in activities that might reasonably be foreseen to result in injuries.  

3. What about before or after school or extracurriculars?

a. In general, schools owe no duty to an injured student if the injury occurs off campus & not during school hours.

b. Glaser v. Emporia (student injured off school premises-no duty)

i. Facts

1. Student chased by another student and ran off school grounds into street. Todd Glaser (plaintiff) was a 12-year-old seventh-grade student at Lowther Middle School. The school was operated by Emporia Unified School District Number 253 (the District) (defendant). The District had adopted a policy that required teachers who see students in a potentially dangerous situation to try to halt or prevent injury to the students or property if the teachers are reasonably able to do so. On December 22, 1993, Glaser arrived at school around 7:45 am, which was 25 minutes before school began. After arrival, Glaser remained outside the school, instead of waiting for school to begin inside the school building. The District did not provide supervision outside of the school building prior to the beginning of the school day. Another student chased Glaser, and Glaser ran off the school property into a public street. Glaser was struck by a vehicle driving on the street. Glaser sued the District for failing to provide supervision.
ii. Rule

1. Court held that the injury occurred off school premises and at a time when the student was not on school property or in school custody. The school district never undertook to render services calculated to protect or supervise the student (see § 324 Restatement of Torts) either by affirmative acts or promise to act, nor was the student under the control or in the custody of the school district. 

c. Titus v. Lindenburg (student injured; principal admitted that he maintained supervision even before school hours)

i. Student was on grounds of school when he was struck by paperclip by another student. Principal stated “he maintained supervision outside of the building on the grounds between 8-8:30; b/c of this, the ct rejected the school’s argument that they owed no duty before 8:15 when school started. School was also aware that students show up at 8 am and it was designated a pickup site for older students, the dangers and the need for reasonable supervision from 8am on were entirely apparent.

d. Tymkowicz  (student injured, principal knew of danger, on school grounds)

i. Student injured on school grounds, during recess, by a game that had a goal of making them unconscious. Principal knew this game was being played. Cal. Ed. Code: “every teacher in the public schools shall hold pupils to a strict account for their conduct ... on the playgrounds, or during recess.”

e. Raymond (bus stop injury-liable b/c school designated bus stop)

i. 7-year-old boy waited at a high school for a bus to take him to his elementary school. He ran towards the bus before the bus halted and sustained injuries. School was liable because he was injured at a school district designated bus stop. 

ii. Once a school district provides transportation for students, they are obliged to provide a reasonably safe system. 

f. Rice

i. 11-year-old student was severely shocked and burned on the school grounds before class began when he pulled out a radio aerial wire, which had broken after being installed for a PTA entertainment, and the radio wires dropped on Electric wires. Teachers had seen the children playing with the wires and told them to stop. School policy provided supervision one half hour before class but there was no supervision at the time of the injury. School district was liable, “from the time the defendant had knowledge that the wire was dangling down and reaching the ground where pupils might take a hold of it. 

g. Hoff v. Vacaville (student injured non-student)

i. Student injured a non-student while he was exiting the parking lot. The court said neither common law duty nor statutory duty applied. They analogized to the duty of parents to control their children. In loco parentis.

ii. Restatement of Torts § 316 – special relationship between parent and child, and places upon the parent a duty to exercise reasonable care so to control his minor child as to prevent a duty the child from intentionally harming others or from so behaving as to create an unreasonable risk of bodily harm to them, if the parent 
1. (a) knows or has reason to know that he has the ability to control his child and 
2. (b) knows or should know of the necessity and opportunity for exercising such control. 

iii. At common law, school officials are said to stand in loco parentis:

1. In the place of parents, to their students, with similar powers and responsibilities. 

iv. So here, the facts didn’t apply?? They owed no duty?
h. As a general rule, only the most egregious set of circumstances result in school district liability. The principle that schools cannot be “insurers of safety” is articulated over and over in case decisions. 

4. Field trips and other school sponsored, off campus excursions and activities:

a. General rule -> School officials are not absolved of their responsibility to supervise students under such circumstances. 

b. Some schools try to absolve their liability by making parents sign permission slips, but such forms do not necessarily protect a school and its employees from liability:

i. Perry Zirkel:

1. The form would have to be carefully drafted to waive liability and some states regard such waivers as void, based on public policy. 

ii. Doe v. Archbishop

1. Student was injured on an overseas field trip held liable because it didn’t clearly and unequivocally express the intention of the plaintiffs to relieve the school from negligence liability. 

2. Cal. Ed. Code § 35330 provides immunity which extends to not only to school districts but also to district employees-immunity for schools and employees when kids are on field trips.

5. Problem 3 (pg. 21):

a. Arguments?

vi. Supervision During Extracurricular Activities

1. Cerny v. Cedar Bluffs Junior/Senior Pub. School (football player injured during game, symptoms of concussion but questionable if he communicates them to the coach, sues them for negligence b/c allowed him to re-enter game, but was there duty?)

a. The school district via the football coaches owed a duty to the student.

b. The applicable standard of care (duty) by which the conduct of the school’s coaching staff should be judged:

i. Reasonably prudent person holding a Nebraska teaching certificate with a coaching endorsement. 

1. i.e. The duty of care owed by the defendant is generally that of a reasonably prudent person in the defendant’s position.

ii. Court held that the actions and evaluations by the coaches were the actions that would have been taken by a reasonable Nebraska endorsed football coach under similar circumstances (standard of care), so they met the standard of care. 

c. Conduct required to have met the standard of care:
i. (1) to be familiar with the features of a concussion

ii. (2) to evaluate the player who appeared to have suffered a head injury for the symptoms of a concussion

iii. (3) To repeat the evaluation at intervals before the player would be permitted to re-enter the game and

iv. (4) To determine based upon the evaluation, the seriousness of the injury and whether it was appropriate to let the player re-enter the game or to remove the player from all contact pending a medical examination.

d. Rule:

i. To prevail on a claim of negligence against a school for a sports-related injury, a plaintiff must prove that the school violated the standard of care, or duty, owed to the plaintiff.

2. Courts are likely to show great deference to coaches, athletic directors and sports programs unless the actions in question vary dramatically from common practice. 

a. Kahn v. East Side High School (swimmer injured during dive, instructor should have instructed on proper diving techniques)
i. Student swimmer. A sports instructor may be found to have breached a duty of care to a student or athlete only “if the instructor intentionally injures the student or engages in conduct that is reckless in the sense that it was totally outside the range of the ordinary activity involved in teaching or coaching the sport.”

ii. Public policy: because a significant part of an instructor’s or coach’s role is to challenge or push a student or athlete to advance in his or her skill level and to undertake more difficult tasks, and because the fulfillment of such a role could be improperly chilled by o too stringent a standard of potential legal liability, we conclude the same general standard should apply. 

b. Curtis v. Board is Education of Sayre Public Schools

i. Plaintiff parents sought damages against the school district after their 12-year-old son was “severely injured when he was hit in the mouth with a baseball bat. The student was instructed to play the position of catcher but was not supplied with a catcher mask. School was not held liable when they failed to provide a face mask for baseball. 

d. School Shootings

i. Columbine Complaint

a. The complaint sought damages for willful, wanton and reckless conduct

i. Negligence is viewed as synonymous with inadvertent or unintentional action, with a failure to take precautions, and/or as reflecting a certain level of incompetence.

ii. Willful and wanton conduct is more egregious, going far beyond inadvertence. Typically characterized as reflecting a conscious choice of a course of action with a knowledge of the serious danger to others. 

ii. Issues Relating to Race and Ethnicity

1. Columbine, Sandy Hook, Parkland, and local Saugas shootings: who were those shooters? They all looked the same. 

e. The Right to Safe Schools Under State Law

i. CA Constitutional Amendment added by Ballot in 1982 provides:
1. All students and staff of public, elementary, junior high and senior high schools, community colleges, college and universities have the inalienable right to attend campuses which are safe, secure, and peaceful.

2. No change in liability laws since there were no specific additional requirements added to a school’s duties of care.

f. Federal Gun Free Requirements in Elementary & Secondary Schools:
i. Gun Free Schools Act

ii. Zero tolerance statute 20 USC § 7151

iii. Exception

1. Nothing in this section shall apply to a firearm that is lawfully stored inside a locked vehicle on school property, or if it is for activities approved and authorized by the local educational agency and the local educational agency adopts appropriate safeguards to ensure student safety.

2. K-12 Due Process Considerations Related to Campus Safety and Discipline

a. Generally, students must be given the opportunity of an immediate hearing prior to being suspended by their school district in order for their due process rights to be legally observed 

b. Students facing temporary suspension have interests qualifying for protection of the Due Process Clause, and due process requires, in connection with a suspension of 10 days or less, that the student be given oral or written notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to  present his side of the story (Goss) 

c. Exception

i. Students who pose an ongoing danger or will disrupt the learning process must still have a hearing but it need not be immediate. 

d. Goss v. Lopez (high school students denied due process when suspended for 10 days)

i. No written policy, some students had a hearing some didn’t. 

ii. The court does not believe that school authorities must be totally free from notice and hearing requirements if their schools are to operate with acceptable efficiency

iii. Students facing suspension and the consequent interference with a protected property interest must be given some kind of notice and afforded some kind of hearing. 

1. Because Ohio had elected “to extend the right to an education,” the state could not rescind that right for disciplinary reasons without first following “fundamentally fair procedures” to ascertain if the misconduct had taken place. The court further explained that a student facing suspension has “property and liberty interests” that are protected by due process.

iv. Public policy: 

1. How can we teach a student about justice, if we are not implementing it?
2. Some modicum of discipline and order is essential if the educational function is to be performed. 

3. Suspension is considered not only to be a necessary tool to maintain order but a valuable educational device. 

v. Longer suspensions or expulsions for the remainder of the school term, or permanently may require more formal procedures.

vi. Exception:

1. Students who pose an ongoing danger or will disrupt the learning process. Their notice and hearing can follow shortly, but need not be immediate.
e. Ingraham v. Wright

i. Federal rules

1. Cruel and unusual punishment clause of the 8th Amendment does not apply to disciplinary corporal punishment

ii. State rules

1. 31 states have banned corporal punishments in public schools 

2. 19 states continue to permit corporal punishment. 

3. But school districts may be liable for excessive corporal punishment, even where the practice has not been prohibited. 
3. Liability for Injuries at the College & University Level
a. In cases involving injuries at colleges and universities:

i. Duty is almost always an issue at the higher education level 

ii. Injuries in these cases are often more egregious 

iii. Legal analysis of liability for injuries at the higher education level often depends on the special relationship doctrine 

1. "The typical higher-education legal analysis is derived from the special relationship doctrine, with state courts engaging in a case-by-case determination of whether the facts give rise to a higher duty of care. Factors to be considered in this analysis depend on an individual state’s case law, and on the type of relationship that is identified"

iv. Higher standard derived from looking at the specifics of the university-student relationship or a dangerous condition analysis under landowner-invitee rules 

b. Higher Education (public universities) general duties and defenses to negligence claims

i. General negligence claims

1. General duties

a. Special Relationship Doctrine 

i. Higher Education is liable when the danger is reasonably foreseeable, and the institution had the ability to take steps to address the problem. 

b. Landowner- Invitee Doctrine 

i. Higher Education is liable when the public location is not kept in safe condition.

2. Defenses to liability

a. No general duty of care

i. Generally, there is no duty to control the conduct of another, and no duty to warn those in danger of such conduct. 

ii. Exception to the general rule: 

1. When a special relationship exist;

a. A special relation exist between the actor and the 3rd person which imposes a duty upon the actor to control the 3rd person’s conduct or

b. A special relationship exists between the actor and the other which gives the other a right to protection 

iii. Example 

1. A carrier and its passengers 

2. An innkeeper and its guest

c. Tort Claims Act (section 835) – Defines when a public institution is liable for a tort

i. Section 835 is the principal provision addressing the circumstances under which the government may be held liable for maintaining a dangerous condition of public property. It provides in relevant part: 

1. “Except as provided by statute, a public entity is liable for injury caused by a dangerous condition of its property if the plaintiff establishes that the property was in a dangerous condition at the time of the injury, that the "injury was proximately caused by the dangerous condition, that the dangerous condition created a reasonably foreseeable risk of the kind of injury which was incurred, and that either:“

a. (a) A negligent or wrongful act or omission of an employee of the public entity within the scope of his employment created the dangerous condition; or

b. “(b) The public entity had actual or constructive notice of the dangerous condition under Section 835.2 a sufficient time prior to the injury to have taken measures to protect against the dangerous condition.”

i. Section 830 defines a “dangerous condition” as:

1. A condition of property that creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent property is used with due care in a manner in which it is reasonably foreseeable that it will be used.”"

ii. BUT nothing says criminal conduct by third party cannot be protected against

iii. Intervening criminal conduct cannot absolve D of liability where P alleges Ds maintained the property in such a way so as to increase the risk of criminal activity

d. Charitable Immunity (doesn’t apply in simple negligence cases)

i. Charitable Immunity Act (the act) protects nonprofit organizations immunity from liability for simple negligence claims brought by anyone receiving benefits from the organization’s charitable works. Immunity does not apply to outsiders or claims involving willful, wanton, or gross negligence.

e. Dangerous Conditions

i. Government may be held liable for maintaining a dangerous condition of public property if:

1. Property was in dangerous condition 

2. Injury was proximately caused by dangerous condition 

3. Dangerous condition created reasonable foreseeable risk 

4. And either 

5. Act/omission of employee created the dangerous condition or 

6. Public entity had actual/constructive notice of dangerous condition and has time to take preventative measures 

ii. Problem with the duty to warn is that doing so would foster fear inhibit learning

iii. Generally, there is no duty when students injure another absent additional facts: 

1. No duty when student was gangraped in dorm (Tanja H. v. Regents of Univ. of) 

a. Student raped by multiple Cal football players in dorm room.  University not liable. “Should a duty be imposed which would make colleges liable for damages caused by third parties, unless colleges impose onerous conditions on the freedom and privacy of residence students---which restrictions are incompatible with a recognition that students are now generally responsible for their own actions and welfare?”  No

2. No duty to prevent student’s self-harm when student committed suicide (Jain v. State) 

a. University not liable for student’s suicide in dorm room despite university policy of notifying parents of a student’s self-destructive behavior.

3. Exception: Peterson 

iv. While negligence law may not require colleges and universities to change their policies on sexual violence, emerging legal theories under threat law and harassment law arguably require a higher baseline of protection.

1. 2011, and 2014, OCR guidance documents on Title IX required schools to: have title IX coordinator, adopt and publish grievance procedures to resolve sex discrimination complaints including interim measures while investigation pending.  Additional resources like victim advocacy, housing assistance.

2. May 2020: Title IX regulation on sexual harassment.

a. Schools can choose between preponderance of evidence standard (2011 and 2014 documents) and a clear and convincing evidence standard.

b. Appeal rights for both.

f. Peterson v. SF Cmty. College (untrimmed bushes, female assaulted in parking garage, dangerous condition was reasonably foreseeable)

i. Facts

1. A female student was walking in the parking garage and was attacked by a male attempting to rape her. The school was aware of prior incidents similar situations. The administration only added extra patrol men, they did not warn the campus about the incidents. 

ii. This case stands for the proposition that there is a duty (under a dangerous condition theory) to exercise due care to protect students from reasonably foreseeably assaults on the campus, and that public policy considerations are central to a determination of whether such a duty exists in a given situation. 

iii. In considering whether one owes another a duty of care, several factors must be weighted including:

1. The foreseeability of harm to the plaintiff

2. The degree of certainty that the plaintiff suffered injury, the closeness of the connection between the defendant’s conduct and the injury suffered

3. The moral blame attached to the defendant’s conduct

4. The policy of preventing future harm

5. The extent of the burden to the defendant and 

6. Consequences to the community of imposing a duty to exercise care with resulting liability for breach

7. Availability, cost, and prevalence of insurance for the risk involved

iv. When public agencies are involved, additional elements include:

1. The extent of the agency’s powers, the role imposed upon it by law and the limitations imposed upon it by budget. 

v. As a general rule, one has no duty to control the conduct of another, and no duty to warn those who may be endangered by such conduct. But a duty may arise where:

1. A special relationship exists between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct or
2. A special relation exists between the actor and the other which gives the other a right to protection. 

a. i.e. a higher standard derived from looking at the specifics of the university-student relationship or dangerous condition under landowner-invitee doctrine. 

vi. Holding

1. There is a duty of care.  “Unless the legislature has clearly provided for immunity, the important societal goal of compensating injured parties for damages caused by willful or negligent acts must prevail.”

g. Orzech v. Fairleigh Dickinson Univ. (drunk RA student falls from window and dies, school claimed charitable immunity b/c simple negligence claim-applies)
i. Facts

1. Twenty-one-year-old college student Keith Orzech was living in a Fairleigh Dickinson University (defendant) resident hall over the summer between semesters. He threw a party with grain alcohol, drinking games, and students under 21, which violated three of the school’s alcohol rules. As resident assistants (RAs), he and his roommate were tasked with reporting alcohol violations to the school’s public safety department, but neither did. Orzech was extremely intoxicated by 2:00 a.m., when two students helped him to bed. Sometime later, he fell from his fourth-floor bedroom window and died. His family (plaintiffs) sued the university for negligence, citing an inadequate alcohol policy and lack of enforcement. The university argued that charitable immunity precluded liability for simple negligence claims brought on behalf of its students, and that Orzech was a student receiving educational benefits from the university by living in its residence halls. A provost testified that the university provided residence halls to help students develop interpersonal skills, relationships, and responsibilities that furthered their overall education.

ii. Charitable immunity

1. Shields nonprofit organizations from liability of simple negligence claims. Elements:
a. Entity asserting immunity was formed for nonprofit purposes;
b. It is organized solely for religious, charitable, or non-profit purposes

c. That it promoted such purposes at the time of the injury to the P, who was then a beneficiary, to whatever degree, of its charitable works
i. Was P here a beneficiary? Court said yes, living in a dorm with other students encourages development of interpersonal skills that support students’ education. That makes a student living in a dorm a beneficiary of the school’s educational works, regardless of whether the student is also an RA.

ii. The key is that the nonprofit must be engaging in charitable works at the time of the accident and have a beneficiary relationship with the person injured

h. Hazing cases

i. In general, higher education institution is liable when:

1. They have knowledge of the hazing (actual or constructive) and

2. They have jx to stop the hazing

a. University policies often describe their jurisdiction over off campus activities

ii. Disciplinary actions in public institutions of higher education subject to the DPC.  Many private schools also grant these protections to students voluntarily

iii. Defenses to liability



1. Off campus defense: the hazing is off campus, or the organization is off campus. 

iv. Furek v. University of Delaware

1. P permanently scarred on his neck and back during a fraternity hazing incident when another student poured an oven cleaner on him. P withdrew from school and lost his football scholarship. While the University and National Fraternity forbid hazing, the local fraternity chapter had engaged in this for the last 5 years and the school knew. P brought negligence suit for failure to protect him from hazing and won. There was a breach here b/c university had actual knowledge.

2. Note: But, in another case dealing with fraternity hazing at Cornell, the court concluded that there was no actual or constructive knowledge on the part of the university of the hazing practices, so there was no breach

v. Bruecker

1. Schools can be held liable for hazing if they had actual or constructive knowledge of it. Court found here that a jury could reasonably find members of the cadre were acting in furtherance of their general duties to indoctrinate/orient the rooks and thus within the scope of their employment at the time of the hazing 

2. Case where military guy was hazed, and older students were kind of assigned to indoctrinate 

3. Negligent supervision because could be directly liable for negligently supervising its agents

4. Due Process Consideration in Post-Secondary Disciplinary Situations

a. Schools can choose between preponderance of evidence standard or clear and convincing evidence standard. 

b. Appeal rights for both

c. Cross examination must be permitted in college context (but not by the accuser or the accused, but by “advisor” for each side. 

d. Keep in mind that the Biden administration is in the process of reviewing and likely changing this rule again.

e. Remember! DPC guarantees certain processes AND new(ish) Title IX regulation (effective August 14, 2020) on sexual harassment provides guidance for schools as well.

f. Students must be given the opportunity of an immediate hearing prior to being suspended by their school district in order for their due process rights to be legally observed 

g. "Students facing temporary suspension have interests qualifying for protection of the Due Process Clause, and due process requires, in connection with a suspension of 10 days or less, that the student be given oral or written notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story." (Goss) 

h. Exception:

i. Students who pose an ongoing danger or will disrupt the learning process must still have a hearing, but it need not be immediate 

i. Doe v. University of Cincinnati (sexual assault case, rape victim did not show up and there was no right to face accuser)

i. Facts

1. A student accused another student of sexual assault. The accuser did not attend the hearing and the accused was disciplined based on hearsay statements from the accuser 

ii. Rule

1. The accused's rights were violated because the accused was denied his right to confront his accuser, therefore, violating his due process rights 

2. The Due Process guarantees fundamentally fair procedure for state university students facing long-term suspension or expulsion, including the right to confront witnesses 

a. Preventing sexual assault and disciplining offenders does not justify eliminating basic procedural protections against punishing innocent students. 

iii. Private schools-contract law? Doe v. The Trustees of the Univ of Pennsylvania 

1. The contract includes the written agreement between the parties as described in the student handbook.

2. Claims sounding in contract law may come into play in discipline cases, especially in private university settings. "for example, the student plaintiff asserted that the university breached its contract with him insofar as it failed to abide by its policies and procedures with respect to disciplinary proceedings and nondiscrimination. 

3.  “[T]he relationship between a private educational institution and an enrolled student is contractual in nature; therefore, a student can bring a cause of action against [an] institution for breach of contract where the institution ignores or violates portions of the written contract.” The contract between an educational institution and a student includes any “agreement between the parties concerning disciplinary procedures, contained within a portion of the student handbook.” We review such an agreement “as we would any other agreement between two private parties,” and “students who are being disciplined are entitled only to those procedural safeguards which the school specifically provides.”

5. The Criminal Justice System and Public Education Generally (pg. 86-109)
a. Miranda v. Arizona

i. Supreme Court held that a person questioned by law enforcement officers after being "taken into custody or otherwise deprived of his freedom of action in any significant way" must first "be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of any attorney, either retained or appointed." Statements made by a defendant when law enforcement has not complied with this rule may not be admitted as evidence of guilt in a criminal trial. 

ii. Police can only interrogate once a suspect has waived their rights absent limited exception.

iii. An officer's obligation to administer Miranda warnings attaches only where there has been such a restriction on a person's freedom as to render him "in custody." In determining whether an individual was in custody, a court must examine all the circumstances surrounding the interrogation in determining whether there was a "formal arrest or restraint of freedom of movement of the degree associated with a formal arrest."

b. JDB v. North Carolina (removing 7th grader from class, police question in principal office, age matters)
i. Facts

1. Police officers removed a 7th grader from his class at school to question him about a string of home break-ins. The principal was in the room, school cop and criminal investigator. The 7th grader confessed to the crimes and signed a statement. The guardian was not notified, and the officer never gave the child a Miranda warning nor advised that he was free to leave.  

ii. Rule

1. K The age of a child subjected to police questioning is relevant to whether the child is in custody under Miranda 

2. Uses the reasonable officer test 

a. So long as child’s age was known to the officer at the time of the police questioning or would have been objectively apparent to a reasonable officer, its inclusion in the custody analysis is consistent with the objective nature test 

iii. Discussion

1. A reasonable child subjected to police questioning will sometimes feel pressured to submit when a reasonable adult would feel free to go. 

2. "A child’s age is far “more than a chronological fact.” It is a fact that “generates commonsense conclusions about behavior and perception.”"

3. Under Miranda, for a person to be subjected to the Miranda warning the person must be in custody (objective test) 

4. Juveniles differ from adults in their mental processes 

5. Kids in school do not have the freedom to leave (court does not go with this argument) 

iv. Dissent

1. Miranda’s prophylactic rule works best if its custody determination is based on a single, reasonable-person test application to all suspects, adult and juvenile alike 

2. A suspect with a vulnerable mindset would be free to challenge a confession 

v. Notes 

1. Students of color are disproportionately subject to school-based arrests and referrals to law enforcement that often lead to their confinement in juvenile and adult correctional facilities 

2. "A substantial number of persons who have studied or are working within the juvenile justice system argue for the adoption of a restorative justice approach."

3. "The restorative justice model deemphasizes retribution and focuses instead on offender responsibility and community support. "

4. California Rule 

a. 15 or younger required to have counsel 

b. 15 or older required to be mirandized 

c. Antoine v. Winner School District

i. Facts

1. Students claimed Native American students were punished at a higher rate than white students and were subjected to a racially hostile and discriminatory educational environment 

ii. Rule

1. Courts may certify a class action on behalf of all current and future student at a school district who have been or will be subjected to the same unlawful treatment. 

iii. Discussion

1. The parties developed a settlement agreement – the district needed to revise its policies regarding law enforcement referrals for school-based offenses and its discipline policies to ensure objectivity and consistency, to periodically review discipline date and report racial disparities, hire full time staff person to liaise with Native American Community, provide training, peer on peer mediation strategies.

d. D.S. v. NY Dept. of Education

i. Facts

1. Minority students claimed they were deliberately denied a HS education during school discipline. Students were improperly placed in shortened class schedules, placed in auditorium for a shortened day of non-credit bearing classes, or students were otherwise excluded from school. The school seized the student’s winter coats and identification cards necessary for students to enter the building.

ii. Rule

1. School exclusion policies that discourage students' attendance violates the rights Brown v. Board introduced 

a. Equal educational opportunity guaranteed by Brown v. Board

b. “Article III judges have an essential continuing role in protecting each individual student’s right to a meaningful opportunity for education, a right that, in practical terms, overlaps significantly with the constitutional values of equality and non-segregation.”

2. Class action under Federal Rule of Civil Procedure 23(b)(2) is an “appropriate means of vindicating constitutional rights.”

a. The settlement protects the students, present and future, from harm and provides a remedy for students that have already been adversely affected by the school’s actions

e. Kenny v. Wilson (federal standing requirements)

i. Facts

1. Multiple students were charged with violating the "Disturbing Schools Act" and the "Disorderly Conduct Law" 

ii. Rule

1. Federal standing requires

a. An injury in fact, 

i. Requiring an injury-in-fact ensures that the complainant has a personal stake in the lawsuit.

b. Caused by the conduct challenged, and

c. Redressable by the court

2. The complainant must show a concrete, specific invasion of a legally protected interest that is actual or imminent, not merely speculative.  

3. Essentially, here the regulations were to ambiguous, so whatever the students did they were found to be in violation. 

iii. Discussion

1. The law allows children to be arrested and prosecuted for any behavior a school deems “obnoxious”, such as failing to follow teacher’s instruction or cursing at lunchtime. The law also is the font of racial disparities in the school system. Under South Carolina’s “disturbing schools” law, Black students are nearly four times as likely to face criminal charges as their white classmates. As a result of the law, Black students have been disproportionately saddled with criminal records and a litany of other burdens that come with charges and arrests, deepening the harms of the school-to-prison pipeline.

Student Freedom of Expression (pg. 111-112, 122-141, 143-149, 155-161)
1. Although rarely stated explicitly, U.S law appears to require that every person attending public school be treated with respect. 

2. It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate. 

a. While students do not shed their constitutional rights to freedom of speech or expression at the schoolhouse gate, student speech may be regulated if it materially and substantially interferes with school work, discipline, or the rights of others.

b. The Court has also recognized that schools may regulate student speech in three circumstances: 

i. indecent, lewd, or vulgar speech on school grounds, 

ii. speech promoting illicit drug use during a class trip, and

iii. speech that others may reasonably perceive as “bear[ing] the imprimatur of the school,” such as that appearing in a school-sponsored newspaper.

3. Key principle implicit in education law is principle of respect

4. Basic First Amendment Principles Applicable in all settings 

a. Highlight of U.S First Amendment Law: Basic Principles and Major Exceptions 

i. Two basic principles of U.S free speech law as interpreted by the courts under the Constitution are particularly "relevant [in an education-related context].

1. The first is that statutes and policies designed by public entities to regulate speech are unconstitutional if vague or overbroad.

2. The second is that speech cannot generally be regulated on the basis of its content, unless the regulation falls within some recognized exception or some other related rule of law."

3. Vague

a. "a statute or policy is unconstitutionally vague “when men of common intelligence must necessarily guess at its meaning. . . . [It] must give adequate warning of the conduct which is to be prohibited and must set out explicit standards for those who apply it."

4. Overbroad 

a. "A statute or policy regulating speech will be deemed overbroad “if it sweeps within its ambit a substantial amount of protected speech along with that which it may legitimately regulate.”"

5. Content based Regulation 

a. "Any attempt by a governmental entity to restrict speech on the basis of its content would be deemed content-based regulation, a type of regulation that is disfavored and presumed unconstitutional under First Amendment law.

b. Yet speech can indeed be regulated on the basis of its content if it is found to be: 

i. (1) obscene - a court will inquire whether the average person applying contemporary community standards would find that the work, taken as a whole appeals to the prurient interest; it depicts or describes in a patently offensive way, sexual conduct specifically defined by applicable state law and the work taken as a whole lacks serious literary artistic, political, or scientific value. 

ii. (2) child pornography  

iii. (3) “fighting" words, 

iv. (4) incitement to imminent lawless conduct, 

v. (5) defamation (libel or slander), 

vi. (6) an invasion of privacy under tort law, 

vii. (7) harassment, 

viii. (8) a true threat, 

ix. (9) copyright infringement, or 

x. (10) another recognized tort or crime."

6. But mostly speech must be regulated only in content neutral ways, (time, place and manner)
5. Tinker v. Des Moines Independent Community (material and substantial test)
a. Tinker is the seminal case is the school speech context. 

b. It established that students have first amendment rights at school.

c. Facts

i. Mary Beth, John Tinker and Christopher wore black armbands to their schools during the holiday season to publicize their objections to the hostilities in Vietnam and their support for a truce. They were all sent home and suspended from school until they would come back without their armbands. 

d. Issue

i. Is the school allowed to suspend students for wearing armbands to school, given the situation going on in school?

e. Discussion

i. The court was concerned here about regulating core political speech. So the content of the speech matters. This goes into the analysis as well. 

f. Rule

i. Students don’t shed their constitutional rights to freedom of speech or expression at the schoolhouse gate

1. But the school has to maintain some authority to run the school

ii. BUT student speech may be regulated if it materially and substantially interferes with schoolwork, discipline or the rights of others.

1. Fear of disruption is not enough. 

2. Can’t be a minor disruption. But, if it is a minor disruption, does it indicate in some way that this could lead to a major disruption. 

iii. We are looking for substantial disruption in the learning environment or disruption on the rights of other students. 

1. What is substantial disruption?

a. We are looking to see what the consequences of this thing or protest are [insert fact] like did students actually walk out, was there a fight, or was there a decrease in attendance

2. Is there an infringement on rights of other students? The other students might feel that their own ability to be at school and learn in an environment where they are comfortable in has been violated. 

iv. In order for school officials to justify prohibition of a particular expression of opinion, it must be able to show that its action was caused by something more than a mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint.

v. Later cases (9th circuit) clarify that educators don’t have to wait until the disruption happens to restrict expression, but the action can’t be based on undifferentiated fear of disruption. 

vi. The prohibition of expression of one particular opinion, at least without evidence that it is necessary to avoid material and substantial interference with schoolwork or discipline, is not constitutionally permissible. 

vii. In a public-school setting, prohibiting an expression of an opinion is unconstitutional unless there is a specific showing that engaging in the forbidden conduct would materially and substantially interfere with appropriate discipline in the operation of the school 

g. Clarifying the parameters of the Tinker rule

i. “Fear of disturbance or a desire to avoid controversy doesn’t overcome the right to freedom of expression”

1. Later cases (9th circuit) clarify that educators don’t have to wait until the disruption happens to restrict expression, but the action can’t be based on undifferentiated fear of disruption.

ii. If school officials wish to suppress speech in anticipation of disruption that has not yet occurred, they must specify their decision by showing facts which might reasonably have led school authorities to forecast substantial disruption of or material interference with school activities. This standard does not require certainty that disruption will occur and that it contemplates an analysis based on the totality of the circumstances. 

1. Facts like past incidents would suffice. 

2. Is there a pattern of issues?

3. Is there something that is happening at the school that will create a fight at the school, or trigger something bad occurring. 

4. Or look for a reasonable understanding of how students work, or how young kids work. This goes back to the school shootings case discussions. Oftentimes there isn’t a history of a particular student engaging in this behavior, but we all know that school shootings exist, and they are very real, so we have to be worried about it happening. It is not that it actually did happen, but the fear and understanding that it could, and it has in the past. A well-founded expectation. 

6. Bethel School Dist. v. Fraser (student candidate speech given was lewd, captive audience doctrine) 
a. Facts

i. On April 26, 1983, respondent Matthew N. Fraser, a student at Bethel High School in Pierce County, Washington, delivered a speech nominating a fellow student for student elective office. Approximately 600 high school students, many of whom were 14-year-olds, attended the assembly. During the entire speech, Fraser referred to his candidate in terms of an elaborate, graphic, and explicit sexual metaphor. Two of Fraser’s teachers, with whom he discussed the contents of his speech in advance, informed him that the speech was “inappropriate and that he probably should not deliver it,” and that his delivery of the speech might have “severe consequences.” Students were talking about the speech the next day in class. A Bethel High School disciplinary rule prohibits the use of obscene language in the school. The morning after the assembly, the Assistant Principal called Fraser into her office and notified him that the school considered his speech to have been a violation of this rule. Fraser was then informed that he would be suspended for three days, and that his name would be removed from the list of candidates for graduation speaker at the school’s commencement exercises.

ii. Consequences that occurred to the other students:

1. Kids are starting to act wild 

2. They are still talking about it 

3. Some students were embarrassed 

a. Maybe their rights have been infringed upon b/c they had to hear it. 

b. More emphasis on how terrible and inappropriate the speech is. 
i. Reasons for being able to regulate this speech in the school context is b/c of public policy reasons (look below). 
c. How it is different than Tinker armbands:
i. Unlike the sanctions imposed on the students’ wearing armbands in Tinker, the penalties imposed in this case were unrelated to any political viewpoint, it is not core political speech. 
d. Captive audience doctrine


i. The First Amendment does not prevent the school officials from determining that to permit a vulgar and lewd speech such as respondents would undermine the school’s basic educational mission. A high school assembly or classroom is no place for a sexually explicit monologue directed towards an unsuspecting audience of teenage students.

e. Rule

i. Under the First Amendment, school officials may properly punish student speech with suspension if they determine that speech to be lewd, offensive, or disruptive to the school’s basic educational mission.

f. Public policy

i. The constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings 

ii. Society has an interest in teaching the boundaries of socially appropriate behavior 

iii. The determination of what manner of speech in the classroom or in school assembly is inappropriate properly rests with the school board. 

iv. The process of educating our youth for citizenship in public schools is not confined to books, the curriculum, and the civics class, schools must teach by example the shared values of a civilized social order. Schools are role models. 

v. We have an interest in protecting minors from exposure to vulgar and offensive spoken language. 

7. Jersey v. TLO (small case in Fraser, different rules for adults and kids)

a. Constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings. The first amendment gives high school students the classroom right to wear Tinker’s armband, but not Cohens (F the draft) jacket. 

i. Different rules for adults and kids 

8. Hazelwood v. Kuhlmeier (also applicable to higher education (Hosty v. Carter)) (school newspaper talked about pregnancy and divorce, has imprimatur of the school then can regulate it)
a. Facts

i. Kuhlmeier (plaintiff) and two others were staff members of Spectrum, the school newspaper at Hazelwood East High School in the Hazelwood School District (defendant). Before each issue of the newspaper was published, the journalism teacher would submit it to the school’s principal for final review. During the spring 1983 semester, the principal reviewed a draft of the newspaper containing two articles on the topics of teen pregnancy and divorce. Believing these articles were inappropriate for the student audience and that there was not sufficient time to edit the articles and still make the publication deadline, the principal ordered the journalism teacher to delete these two articles from the final publication draft. Kuhlmeier argued that this decision violated their First Amendment rights to freedom of speech, and brought suit against the school district in federal district court.

b. Rule

i. Educators do not offend the 1st amendment by exercising editorial control over the style and content of student speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical concerns.  

1. Educators have authority over school-sponsored expressive activities - activities are part of the curriculum if they are supervised by faculty members and designed to teach students knowledge or skills 

9. Morse v. Fredrick (Bong Hits 4 Jesus-promoting drug use can restrict)

a. Facts

i. In 2002, principal Deborah Morse (defendant) suspended high school senior Joseph Frederick (plaintiff) for ten days after he displayed a large banner reading “Bong Hits 4 Jesus”. Morse suspended Frederick because she believed the banner promoted illegal drug use. Frederick filed suit in federal district court on the ground that the suspension violated his First Amendment rights. The district court dismissed the suit, but the court of appeals reversed. The United States Supreme Court granted certiorari

b. Rule

i. Schools may take steps to safeguard those entrusted to their care form speech that can reasonably be regarded as encouraging illegal drug use 

ii. Under the First Amendment, school officials may prohibit student speech that can reasonably be interpreted as promoting illegal drug use.

iii. Punishment for expressing personal views on the school premises is only appropriate if school authorities have reason to believe that such expression will substantially interfere with the work of the school or impinge upon the rights of other students.

iv. The two controlling principles for school regulation are 

1. (1) the constitutional rights of students in public schools are not automatically coextensive with the rights of adults in other settings and 

2. (2) not all cases require that student expression only be suppressed if school officials reasonably conclude that it will materially and substantially disrupt the work and discipline of the school. Here, the school has a compelling interest in preventing illegal drug use among young students.

v. Judge Posner, test score rule: Test Score Rule” 

1. Using Tinker and Morse, Judge Posner enabled restrictions if “there is reason to think that a particular type of speech will lead to a decline in students’ test scores. 

10. Dariano v. Morgan Hill Unified School District (cinco de mayo celebration, history of violence so can regulate t-shirt wearing) 

a. Facts

i. Live Oak High School (the school) had a Cinco de Mayo celebration on May 5 each year. Unfortunately, the school had a history of violence among students, including gang violence and race-based attacks. In 2009, an altercation between a group of Caucasian students and a group of Mexican students occurred during the Cinco de Mayo celebration. The Caucasian students had put up an American flag on campus. One student, M.D. (plaintiff), wore American flag clothing that day and was involved in another altercation with a Mexican student. The following year, another group of Caucasian students wore American flag clothing on Cinco de Mayo. This group included M.D., D.G., and D.M. (plaintiffs). Assistant Principal Miguel Rodriguez (defendant) was notified of safety concerns for the plaintiffs by several groups of students. Rodriguez met with the plaintiffs and disclosed his concern for their safety. One of the plaintiffs and another student were wearing less prominent American flag imagery and were allowed to return to class. School officials determined that the plaintiff and the other student were less likely to be singled out and targeted based on their clothing. The other plaintiffs wearing flag apparel were required to either turn their shirts inside out or go home for the day as an excused absence. The plaintiffs decided to go home. The plaintiffs were subsequently threatened and decided to stay home the following school day as well. The plaintiffs sued the Morgan Hill Unified School District (defendant) and Rodriguez, alleging a violation of the First Amendment of the United States Constitution.

b. Rule

i. School officials may prohibit an expression of opinion that substantially disrupts school activities or involves substantial disorder or invasion of the rights of others. 

ii. Regulating slogans and images on student clothing usually done under the auspices of maintaining a positive school climate

11. Mahoney Area v. BL (snapchat case, off campus speech)

a. Facts

i. Student tried out for and failed to make her high school varsity cheerleading team, making it instead only the JR team. Over a weekend and away from school, she posted a picture of herself on Snapchat with the caption “Fuck school fuck softball fuck cheer fuck everything.” The photo was visible to about 250 people, many of whom were MAHS students and some of whom were cheerleaders. Several students who saw the captioned photo approached the coach and expressed concern that the snap was inappropriate. The coaches decided B.L.’s snap violated team and school rules, which B.L. had acknowledged before joining the team, and she was suspended from the junior varsity team for a year.

b. Rule

i. The First Amendment limits but does not entirely prohibit regulation of off-campus student speech by public school officials. 

ii. Minors are entitled to a significant measure of First Amendment protection. But we have also made it clear that courts must apply the First Amendment ‘in light of the special circumstances of the school environment.’

iii. Three principles that often distinguish on and off campus speech and “diminish the strength of the unique educational characteristics that might call for special 1st A leeway.” 

1. Schools rarely stand in loco parentis 

2. Regulation of on and off campus speech would mean all student speech is regulated-when it comes to political or religious speech off campus, school will have a heavy burden 

3. Schools must protect unpopular expression since they are the “nurseries of democracy.” Or marketplace of ideas, which is a cornerstone of our representative democracy. 

c. Discussion

i. In this case, B.L. spoke in circumstances where her parents, not the school, had responsibility, and her speech did not cause “substantial disruption” or threaten harm to the rights of others. Thus, her off-campus speech was protected by the First Amendment, and the school’s decision to suspend her violated her First Amendment rights.

d. Justice Alito Concurrence 

i. A key takeaway of the Court’s decision is that “the regulation of many types of off-premises student speech raises serious 4th Amendment concerns, and school officials should proceed cautiously before venturing into this territory.” 

Right to be “out”

1. "In the public sector today, every individual has a right to be “out” regarding fundamental aspects of identity, personhood, and group affiliation. Reflecting a classic combination of First Amendment and Fourteenth Amendment principles, it is both a right to express an identity and a right to be treated equally as a result of expressing this identity."

a. Encompasses but is not limited to: 

i. Disclosure of one’s own race, ethnicity, religion, sexual orientation, gender identity, political views, medical conditions, past experiences, present involvement, and future plans.
Threatening Behavior, Liability for Peer Harassment and Mistreatment

1. Understanding the law around threatening behavior/bullying/harassment and free speech/expression is critical to understand some of the most pressing issues facing schools today.

2. Dual tensions we’ve been discussing of student free speech/expression and the right to be free from threats and other more serious harms while attending compulsory education underscore these issues.

3. The key question is when is a school liable? 

Addressing Threats Under Negligence Law

1. Relevant Statutory Prohibitions addressing threats under Federal & State Law 

a. Broad discretion usually provided to suspend students for threatening behavior on campus

i. California Penal Code § 422.6

1. BUT not based on speech alone “except a showing that the speech itself threatened violence against a specific person or group of persons and that the defendant had the apparent ability to carry out the threat.”

ii. Federal ban on “bomb-making instructions”

b. Deliberate indifferent standard

i. Under this standard, a school can be liable for being deliberately indifferent to known acts of harassment against a student with a disability. This standard does not require schools to eliminate every instance of inappropriate conduct by students. Rather, a school is deemed deliberately indifferent only when the response to known acts of harassment is clearly unreasonable. 

1. Evidence of deliberate indifference can include failure to investigate and correct known harassment, failure to provide academic accommodations, and failure to adequately discipline the harassing student. 

1. Tarasoff v. Regents of Univ of California (woman killed after male friend expressed interest to psychologist of his intent to kill her, no one warned her, psychologist had a duty to warn, school has duty to warn student of potential harm caused by another student-think special relationship doctrine.)

a. This case is important in negligence law, it established the special relationship doctrine in the context of higher education setting. It is even more apparent in the k-12 setting when you have younger students, and the school is standing in loco parentis role. 

b. Facts

i. Tatiana Tarasoff was a student at the University of California, Berkeley, under the leadership of the Regents of University of California (Regents) (defendant). She and her fellow student, Prosenjit Poddar, briefly shared a romantic interaction on New Year’s Eve 1968. After that, Tarasoff was unresponsive to Poddar’s advances and dated other men. This all aggravated Poddar, and he went to see Dr. Lawrence Moore, a psychologist employed at the university’s medical center. Poddar confessed to Moore that he intended to kill Tatiana. Moore diagnosed Poddar as suffering from a mental disorder and recommended he be involuntarily committed for a short time. Poddar was released, however, after he appeared rational. Moore’s boss allegedly told him not to have any further involvement with the case. At no point did anyone associated with the Regents warn Tatiana or her parents of possible danger. On October 27, 1969, Poddar killed Tatiana in her home. Tatiana’s parents, the Tarasoffs (plaintiffs) brought suit against the Regents alleging they were negligence in failing to warn them of the danger to Tatiana.

c. Rule

i. "As a general principle, a "defendant owes a duty of care to all persons who are foreseeably endangered by his conduct, with respect to all risks which make the conduct unreasonably dangerous." 

ii. When a therapist learns from his patient about intent to do harm to a third party, the therapist has a duty to take reasonable precautions given the circumstances to warn the potential victim of danger. 

iii. A therapist has a duty to warn those who might be in danger at the hands of his patients

iv. The extent of a therapist’s duty to warn may depend on the foreseeability of harm to the plaintiff, as well as other factors. Even though the therapist-patient relationship is highly confidential and protected from disclosure, public policy concerns supporting the protection of victims from foreseeable violence justifies imposing upon therapists a legal duty to warn potential victims. However, the therapist is not required to disclose every threat of violence that may be expressed by a patient in the course of therapy. The therapist may use his professional discretion, but must always exercise “that reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of the psychology profession under similar circumstances.”

d. Potential drawbacks to requiring schools to warn students or staff about potential threats: 

i. The age of student involved is relevant 

1. Are you really going to act on that threat?
2. Read together considering current realities, Tarasoff (psychologist didn’t warn about patient intent to kill) and Peterson (rape bush case) might very well stand for the proposition that in threat-related situations, a higher duty of care is more likely to be found, and that this obligation might often include a duty to warn. This may be particularly true in circumstances similar to school shootings where students communicate through word and deed a desire or propensity to commit violent acts on campus. 

Prosecuting Threatening Behavior 
1. Pay attention to the ability to carry out on the threat analysis.

2. Commonwealth v. Milo M, a Juvenile (two drawings depicting shooting teacher results in criminal prosecution)
a. Facts

i. There Milo M. was a 12-year-old student. Milo was sitting in the hallway of his school, waiting on the principal to arrive, when a teacher noticed a drawing and took it from Milo. The drawing showed Milo shooting Mrs. F, Milo’s teacher. The drawing was shown to Mrs. F. Milo then drew another picture. The second picture was similar and showed Mrs. F pleading not to be killed. Milo went to the doorway of the classroom, looked at Mrs. F, and asked her if she wanted the second picture too. Milo’s demeanor at the time was angry. Another student took the picture and brought it to Mrs. F. After Mrs. F looked at the picture, she became afraid for her safety. Milo was suspended immediately and sent home, but he was seen loitering near Mrs. F’s car at the end of that school day. Milo was charged with threatening Mrs. F in violation of Massachusetts law. He is not being charged in delinquency court for a criminal threat. 
b. Rule

i. This case does meet the statutory requirements for criminal threat.

ii. Elements of threatening a crime:

1. An expression of intention to inflict a crime on another and

2. An ability to do so in circumstances that justify apprehension from the recipient of the threat 

a. Important to analyze the surrounding circumstances.

iii. The First Amendment of the United States Constitution does not protect speech or conduct that threatens another person.

iv. Milo may not have had an immediate ability to carry out the threat, but he could have carried out the threat at a later date.

1. Teacher’s fear that he might carry out the threat was reasonable b/c of the common knowledge among of school shootings.

c. The teacher and the principal were probably doing something to exacerbate the situation. If he is already sitting outside, then it is most likely b/c he had done something bad, and the teacher had told him to sit outside, so he is already in an angry or upset phase. So maybe his drawings were how he relives some of that anger. 

3. Higher Education Email Cases (criminal threatening analysis applies to higher education as well)

a. Us v. Machado (Asian hater email was criminal threat)
i. Richard Machado, a former UC Irvine student, was found guilty of violating federal civil rights laws after sending a hateful and threatening email message to 59 UCI students with Asian surnames. The message signed “Asian Hater” warned that all Asians should leave UCI now or the sender would hunt all of them down and kill their stupid asses. He also wrote “I will personally make it my life’s work to find and kill every one of you personally, that’s how determined I am.” The federal court found this to be a criminal threat.  
b. Kingman Quon

i. Kingma, a Cal Poly Pomona student pled guilty to seven misdemeanor counts of interfering with federally protected activities. He sent his message to persons with Hispanic surnames across the US including 42 professors at California State University. He began with “I hate your race. I want you all to die.” And “kill those wetbacks.” 

4. True Threat Doctrine Under First Amendment Law

a. Important to divide matters up into those that involve criminal prosecution and those that are just disciplined by the school.

i. You will often see there are sort of criminal and school discipline related issues. A school will potentially suspend/expel student and then referred to prosecution. So if we are talking about criminal cases, we want to analyze the criminal threat statute. 

ii. Criminal cases

1. Was the criminal threat statute violated? Some courts also look at whether there was a “true threat” as defined by First Amendment case law

2. For purposes of first amendment analysis, a “threat” is very different from a “true threat”

a. Threat

i. It is a nebulous term that can describe anything from an expression of an intention to inflict pain, injury, evil or punishment to any generalized menace. Broad definition.

b. True threat

i. A constitutional term of art used to describe a specific category of unprotected speech. This category, although often inclusive of speech or acts that fall within the broader definition of “threat,” does not include protected speech. Therefore, states may, consistent with the First Amendment, prohibit all “true threats.”"

iii. Disciplinary cases

1. Some courts look at true threat’s doctrine (8th circuit) and others loos at Tinker alone (Wisconsin Supreme Court)

Hostile Environment Sexual Harassment Law: From Workplace to School

1. Hostile environment claims under Title VII for harassment in the workplace, but case law and concepts lend analysis for school setting (Title IX) (look at section below for Title IX)
2. To win such lawsuits, plaintiffs must follow a two-step process. 

a. First, they must establish actionable harassment. 

b. Second, they must show that the employer should be held liable for this harassment"

3. Two-step process:

a. Actionable harassment and;
i. Activity in question was unwelcome and constituted a sexually unwelcome environment which was objectionably offensive and subjectively offensive.

ii. To determine if conduct was objectively offensive courts look at all the circumstances including:

1. Frequency of conduct

2. Its severity

3. Whether it is physically threatening or humiliating or a mere offensive utterance

4. Whether it unreasonably interferes with an employee’s work performance

5. Also the impact on the plaintiff (like academics, or access to educational system)

b. Employer liable

4. Deliberate indifferent standard

a. Under this standard, a school can be liable for being deliberately indifferent to known acts of harassment against a student with a disability. This standard does not require schools to eliminate every instance of inappropriate conduct by students. Rather, a school is deemed deliberately indifferent only when the response to known acts of harassment is clearly unreasonable. 

i. Evidence of deliberate indifference can include failure to investigate and correct known harassment, failure to provide academic accommodations, and failure to adequately discipline the harassing student. 

5. Simple teasing

a. Justice Souter noted in Faragher that “simple teasing, offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and conditions of employment. These standards for judging hostility,” he continued, “are sufficiently demanding to ensure that Title VII does not become a ‘general civility code."

6. Davis v. Monroe Cnty Bd. Of Ed. (test for peer-to-peer sexual harassment claim, school failed to do anything over long period of time, w/ repeated incidents, eventually student is charged in criminal setting, deliberate indifference standard) (also applicable in higher education)
a. Educational institutions can be held liable for peer-to-peer hostile environment sexual harassment that is “so severe, pervasive, and objectively offensive that it effectively bars the victim’s access to an educational opportunity or benefit.” 
b. But even if a plaintiff meets these requirements (stringent test), he or she can only prevail if the education officials in charge acted with “deliberate indifference to known acts of harassment.” 

c. We are not disciplining kids for dumb stuff; this is a pretty high and stringent standard. Why is the court setting a higher bar for plaintiff’s in an education setting?

i. Because arguably you are dealing with children and kinds are learning what they should and shouldn’t do and it is a school’s job to step in and intervene and deal with the issue. You are not dealing with adults, who should have learned this already. Schools are obligated in K-12 setting to protect students; they are standing in as their parents-in loco parentis. 

d. Facts

i. LaShonda was a fifth-grade student at Hubbard Elementary School. LaShonda was sexually harassed by a fellow fifth-grade student on several occasions. The classmate attempted to touch her breasts and genital area, and made vulgar statements to her. LaShonda reported the harassment to her mother (plaintiff) and the school. The harassment continued for months and was reported to several school officials. School officials were also informed that the same classmate was harassing other students as well. The school did not take any action to investigate or discipline the classmate for a period of five months. The school also did not take any action to separate LaShonda and the classmate. The school did not have a policy in place to deal with student-on-student harassment. LaShonda’s mother sued the school district, the Monroe County Board of Education (defendant), for violating Title IX of the Education Amendments of 1972 (Title IX), 29 U.S.C. § 1681. The lawsuit sought monetary and injunctive relief.

ii. The student’s grades started falling, she wrote a suicide note, so this has really impacted the student. The school didn’t do anything at all, and they are aware of the conduct. 

e. Issue

i. May a school be liable under Title IX of the Education Amendments of 1972 for deliberate indifference to known acts of harassment by a student? Can they be held liable for damages? Yes.

f. Rule

i. When can a student be held liable? What is the standard?
1. The court is looking at harassment that is so severe, pervasive, and objectively offensive that it effectively bars the victim’s access to an educational opportunity or benefit. 

2. The school can only be held liable under certain circumstances:

a. When they are deliberately indifferent. You can’t just hold the school accountable if they tried to do things to prevent it. 

ii. Defense for school to avoid liability:
1. Showing that they did something to prevent the action or conduct, then it is no longer deliberately indifferent standard. 

2. Fitzgerald v. Barnstable School Committee

a. “To avoid Title IX liability, an education institution must act reasonably to prevent future harassment; it need not succeed in doing so.” 

b. Section 1983 suits based on EPC remain available to plaintiffs alleging constitutional gender discrimination in schools. 
Harassment of Students with Disabilities (same “deliberately indifferent” standard as peer-to-peer sexual harassment Title IX above) 
1. Title IX

a. Requires a showing that the school had actual knowledge of prior acts of harassment or in the absence of traditional “actual knowledge” a case may proceed where the plaintiff presented evidence that the harassment/assault resulted from an institutional policy.

i. Section 504 of the Rehabilitation Act is similar to Title IX. Therefore, courts have applied the deliberate indifference standard under Title IX to § 504 claims.  

ii. A school can be liable for being deliberately indifferent to known acts of harassment against a student with a disability. This standard does not require schools to eliminate every instance of inappropriate conduct by students. Rather, a school is deemed deliberately indifferent only when the response to known acts of harassment is clearly unreasonable.

b. "Title IX provides, with certain exceptions not at issue here, that no person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance. 20 U.S.C. § 1681(a)."

2. Lance v. Lewisville Indep. School (bullied student hung himself in bathroom after years of abuse, IDEA, ADA, and § 504 claims along w/state law claims, school not liable)
a. Facts

i. Montana Lance was fourth-grade student in the Lewisville Independent School District (the school) (defendant). Lance was found to be qualified under the Individuals with Disabilities Act (IDEA) to receive accommodations. Lance was given an individual education plan (IEP) and a behavioral improvement plan (BIP) to address his disabilities beginning in kindergarten. Lance had difficulties with other students at the school. A few students picked on him. While he was in the fourth grade, Lance was pushed and got into a couple of physical altercations with other students. Each time, the school investigated the incident and punished some of the students, including Lance. During one incident, Lance was sent to the school psychologist and the school counselor. Lance made a comment about being suicidal, which resulted in additional meetings. Subsequently, Lance was sent to the office after another altercation with fellow students. While in the office, Lance was only permitted to use the nurse’s bathroom. Lance locked himself in the bathroom and hung himself. The nurse and custodian managed to open the bathroom door after Lance stopped responding to inquiries. Lance was pronounced dead upon arriving at the hospital. Lance’s parents (plaintiffs) sued the school for violating Lance’s constitutional rights and discriminating against Lance in violation of § 504 of the Rehabilitation Act.

b. Issue

i. May a school be held liable under § 504 of the Rehabilitation Act only if its conduct amounts to deliberate indifference to known acts of harassment against a student with a disability? Yes.

c. Rule

i. A school may be held liable under § 504 of the Rehabilitation Act only if its conduct amounts to deliberate indifference to known acts of harassment against a student with disability. 

ii. What kind of standard did the court use to see whether student discriminated against b/c of disability?

1. Deliberately indifferent standard same as the one in Davis case. 

2. The Davis test applies to § 504 claims. Davis requires a plaintiff to show:

a. (1) he was an individual with a disability, 

b. (2) he was harassed based on his disability, 

c. (3) the harassment was sufficiently severe or pervasive that it altered the condition of his education and created an abusive educational environment, 

d. (4) [defendant] knew about the harassment, and 

e. (5) [defendant] was deliberately indifferent to the harassment

d. Holding 
i. No liability for the school district, they were not deliberately indifferent. Each instance was investigated, and discipline was instituted in several instances. They met with the student, they punished other students that were involved. Additionally, the school had appropriate anti-bullying policies in place. The school’s response may not have eliminated the harassing conduct, but the response was not clearly unreasonable.
Mistreatment of LGBTQ+ Students

1. Numerous parallels that can be identified between peer-to-peer sexual harassment and peer mistreatment of LGBT students. In both instances, such behavior was generally viewed as acceptable for a very long time by a large percentage of people. 

a. In both, the phrase “boys will be boys” has accompanied by allegations that the victim is to blame. 

2. Title IX and the Equal Protection Clause of the 14th amendment govern here.
3. Longstanding history of discrimination against this group in our society.
4. Unsettled what level of scrutiny in EPC analysis this group receives from US Supreme Court

5. Title IX initially intended to protect girls from discriminatory conduct, but courts are now finding ways to apply it to LGBTQ+ students

6. In 2020, SCOTUS decided Bostuck v. Clayton County which held that sex discrimination under Title VII encompasses discrimination based on sexual orientation and gender identify. OCR (Office of Civil Rights) issued guidance in 2021 indicating that Title IX would be interpreted in line with Bostock’s reasoning re: Title VII. 
7. Nabozny v. Podlesny (pg. 230) (student came out as gay, severely bullied, mock rape, pushed and kicked for years, told counselor and principal, was told “boys will be boys” comment and he deserved it, 
a. Facts

i. Jamie Nabozny attended school in the Ashland Public School District (the district) (defendant). In seventh grade, Nabozny disclosed that he was gay, and Nabozny’s classmates began harassing and physically abusing him. Nabozny was called derogatory names, hit, and spit on. Nabozny reported the harassment to his counselor, who ordered the students to stop and gave two students detention. The district had a policy that prohibited discrimination against students on the basis of gender or sexual orientation and a policy against student-on-student sexual harassment and battery. However, Nabozny’s original counselor was replaced by Nowakowski. Nabozny again was harassed by classmates and reported the conduct to Nowakowski, who referred the matter to Principal Mary Podlesny (defendant). Podlesny told Nabozny that she would protect him, but Podlesny took no action. Subsequently, Nabozny’s classmates pushed Nabozny to the floor and performed a mock rape on him while 20 other students watched and laughed. The classmates told Nabozny that he should be enjoying it. When Nabozny escaped, he reported the conduct to Podlesny. Podlesny told Nabozny that boys will be boys and that Nabozny should have expected that type of behavior, because he was openly gay. No action was taken against the attacking students. The harassment and abuse continued into eighth grade, and Nabozny attempted suicide because of the harassment. In the ninth grade, one of Nabozny’s classmates pushed Nabozny into a urinal and then urinated on him. Nabozny reported the attack to Principal William Davis (defendant). Again, no action was taken against the attackers. Another attack occurred when Nabozny was in the tenth grade. Nabozny was sitting in a hallway when a group of students approached, and one began to kick Nabozny in the stomach while the other students laughed. This attack was reported to Blauert (defendant), who was in charge of school discipline. Blauert laughed at Nabozny and told him that he deserved it because he was gay. Nabozny then withdrew from the district and moved to Minneapolis. Nabozny was diagnosed with post-traumatic stress disorder. Nabozny sued the district, Podlesny, Davis, and Blauert under 42 U.S.C. § 1983, alleging a violation of his Fourteenth Amendment right to equal protection.

ii. What did the school do?

1. Change his schedule

2. Meet with the family throughout his middle school and high school careers-tell them various dismissive comments 

iii. What impact did this have on student (this is an element to look at as well)?

1. Diagnosed with PTSD

2. Leaves school-had enough

b. Issue

i. Does a school district that discriminates against a student on the basis of gender or sexual orientation violate the student’s right to equal protection? Yes. 

c. Rule

i. An equal protection claim under the Fourteenth Amendment is based on discrimination against a class of persons. The plaintiff must show that the defendant’s actions were either intentional or deliberately indifferent.

1. A showing that the defendants were negligent will not suffice. 

2. To escape liability the defendant’s must either prove that they didn’t discriminate against the plaintiff, or at a bare minimum, the defendant’s discriminatory conduct must satisfy one of two well-established standards of review: heightened scrutiny in the case of gender discrimination, or rational basis in the case of sexual orientation. 

ii. What is the standard of review?

1. Gender:

a. The plaintiff must show that the defendant’s actions were either intentional or deliberately indifferent.
b. Heightened scrutiny 

c. Whether plaintiff can show he/she received different treatment because of his/her gender. 

2. Sexual orientation:

a. Rational basis (lowest standard of review)
i. The constitution prohibits intentional invidious discrimination between otherwise similarly situated persons based on one’s membership in a definable minority, absent at least a rational basis for the discrimination. 

1. Homosexuals are an identifiable minority.

ii. No constitutional violation if there is any reasonably conceivable state of facts that would provide a rational basis for the government’s conduct. 

1. There is no rational basis for permitting one student to assault another based on the victim’s sexual orientation. 

d. Holding:

i. School violated student’s 14th amendment right and equal protection by discriminating against him based on his gender and sexual orientation. 

ii. The defendant’s liability was sufficiently clear to inform the defendants at the time that their conduct was unconstitutional. 

8. Flores v. Morgan Hill Unified School Dist. (pg. 236) (students assaulted based on their sexual identify, reported to principal, attitude of don’t make a big deal about it, I don’t want to hear about it, incidents over time, indication that staff participated in the harassment as well, qualified immunity)
a. Facts

i. A group of students (plaintiffs) who were, or were perceived to be, lesbian, gay, or bisexual attended the Morgan Hill Unified School District (the district) (defendant) between 1991 and 1998. Two of the plaintiffs were assaulted by a group of students while the attacking students shouted anti-gay slurs. The incident was reported to Assistant Principal Maxine Bartschi (defendant), who only told the plaintiffs to report the incident to a campus police officer. Two of the plaintiffs were handed a pornographic image by a student and reported the incident to Principal Bob Davis (defendant). Davis only disciplined one student, even though several students were involved. The disciplined student bragged that his punishment was light, and the harassment continued. Davis did not take any further action. Two of the plaintiffs were harassed by a group of students and a campus monitor. The incident was reported to Assistant Principal Rick Gaston. Gaston did not take any steps to investigate or stop the harassment. One of the plaintiffs was beaten by six students, which caused the plaintiff to be hospitalized. The incident was reported to Principal Don Schaefer (defendant) and Assistant Principal Frank Nucci (defendant). Only one of the six students was disciplined. One of the plaintiffs found pornographic images and threatening notes in her locker. These messages were reported to Assistant Principal Delia Schizzano, who failed to take action other than telling the plaintiff not to bring her any other pornographic images. The district had a policy that prohibited harassment on the basis of sexual orientation. The training provided by the district on the policy was limited and did not cover harassment based on sexual orientation. The plaintiffs sued the district, school board members, Bartschi, Davis, Gaston, Schaefer, Nucci, and Schizzano under 42 U.S.C. § 1983 for violating their Fourteenth Amendment right to equal protection.

b. Issue

i. Do students have an established right to be free of intentional discrimination on the basis of sexual orientation under the Fourteenth Amendment? Yes. 

c. Rule

i. Intentional and deliberate indifference

ii. Qualified immunity:

1. Individual defendants who perform discretionary functions are generally entitled to qualified immunity from liability for civil damages if their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known. 

iii. “To establish a § 1983 equal protection violation, the plaintiffs must show that the defendants, acting under color of state law, discriminated against them as members of an identifiable class and that the discrimination was intentional. The plaintiffs are members of an identifiable class for equal protection purposes because they allege discrimination on the basis of sexual orientation.”

d. Constitutional violation?

i. Protected class -> sexual orientation is a protected class (homosexuals are a definable minority)
ii. Standard -> intentional discrimination or deliberate indifference is when we can hold the defendant’s liable. 
e. Holding

i. For all of the defendant’s there was intentional and deliberate indifference to the protected class. There was also a failure to train their staff, so the school district was also deliberate and indifferent to the protected class b/c of failure to train staff. Each of the individual defendants was made aware of harassment or abuse based on sexual orientation and failed to take adequate action. 
f. Important:

i. School district defendants are held to a standard where they actually have to take action. 

9. Impact of Nabozny

a. Nabozny was a huge turning point and has ushered in an era of settlements that include money and mandatory PD; Flores settled for $1 Million.
b. Rational basis for both Nabozny and Flores, but courts have signaled a move toward heightened level of scrutiny.
c. CA Supreme Court In Re Marriage Cases, was the first court in the land to recognize strict scrutiny for discrimination against gays and lesbians.

d. OCR issued non-regulatory guidance I October 2010 saying that Title IX prohibits sexual harassment and gender-based harassment of all students including those that are gender non-conforming. 

10. Investigation of the Tehachapi Unified School District (Seth Walsh) (pg. 244) (not an actual case, not suing the school district for damages, but you are seeking something else, student subjected to harassment b/c of sexual orientation, district had notice, commits suicide)
a. How does an OCR complaint work?

i. Family [plaintiff] files complaint with OCR

ii. OCR conducts investigation

iii. They issue decision w/ their proposed remedies 

iv. This is intending to get the school district to change its policies, not really about monetary value. It is how do we prevent this from happening again, how do we make it a better environment for other students. 

b. Facts

i. Middle schooler, doing just fine in school, had friends-mostly girls. Bullied by group of boy students, subject to harassment for his sexual orientation. Ends up transferred to different school, grades drop, no longer able to participate in full day of school. He ends up taking his own life. Despite having notice of the harassment, the District failed to respond to it appropriately. The student was in the eighth grade at the time of his death.
c. Issue

i. Whether the student’s situation can fit into the category of hostile environment under Title IX?

1. Title IX was originally implemented to deal with the way women were treated at schools. In this case they are trying to analogize sex based claims with sexual orientation claims under Title IX, because it hadn’t been decided yet that Title IX would apply to sexual orientation claims. 
d. Rule
i. Hostile environment under Title IX
1. A hostile environment based on sex exists when a student is subject to sex-based harassment that is sufficiently serious to deny or limit the student’s ability to participate in or benefit from his or her educational program. In determining whether a hostile environment exists, the US examines all relevant circumstances and factors including:

a. The type;

b. Frequency and severity of the harassing conduct; 

c. The age, sex, and relationship of the parties;

d. The setting and context in which the harassment occurred and; 

e. Whether other incidents have occurred at the school

e. Discussion

i. Title IX and Title IV do not specifically prohibit discrimination based on sexual orientation. However, lesbian, gay, bisexual, and transgender (LGBT) students, and other students who are subjected to harassment on the basis of their actual or perceived sexual orientation or gender identity, may also be subjected to sex discrimination prohibited by Title IX and Title IV, including sexual and gender-based harassment.

ii. Regardless of a victim’s actual or perceived sexual orientation, any student who is subjected to harassment that is sexual and physical in nature is protected when the harassment is based on the student’s gender. 

iii. The fact that harassment of the student was partly based on his sexual orientation does not relieve the District of its obligation under Title IX and Title IV to investigate and remedy overlapping sexual and gender-based harassment. Even where harassment of which a district has or should have notice appears, at first blush, to be based on sexual orientation (including, for example, the use of anti-gay slurs and epithets), the district is not relieved of its obligation to inquire further to determine whether the conduct at issue includes sex-based harassment arising from among other things, the student’s nonconformity with gender stereotypes. 
11. Impact of Seth Walsh case (the case mentioned directly above) 
a. This case was revolutionary. OCR relief is an important option for folks who do not want to or cannot file a lawsuit. So allowing for this reading of Title IX (gender nonconformity discrimination as a subset of sex discrimination) as a way to protect lesbian and gay students was an important step forward for protecting these students’ rights. 

b. Seth’s Law in CA strengthen protections for LGBT students

i. Requires school districts to include sexual orientation, gender identity, and gender expression in non-discrimination polices

ii. Strengthening complaint process including identifying point people at each campus, publicizing complain information, providing complain form

iii. Increased professional development

iv. Alternative dispute resolution

v. SPI must post CDE website resources for LGBTQ students

c. In 2017, Trump Administration rescinded two sets of federal guidance documents involving Title IX and schools’ duties to address sexual harassment and sexual violence and discriminatory treatment of transgender students. Does not appear to impact gender nonconformity under Title IX. 

d. In 2021, Biden clarified that transgender and gender non-conforming students are protected by Title IX.

Bullying, Cyber-bullying and Discipline for Off-Campus Behavior (250-253) (256-261)
1. Bullying Definition:

a. Intentional and repeated acts of a threatening or demeaning nature that occur through direct verbal and physical means and/or indirect means, and typically in situations where there is a power status difference. 
2. Research:

a. Research shows that “any child who does not fit narrow definitions of masculine or feminine behavior—or is not part of the dominant race, religion, culture, or appears different from the majority—is an easy target."

b. “Moreover, the aspect of bullying that few appear willing to confront is that victims of bullying in the present era may, as a result, turn on their tormentors and on many others around them, striking back in the most violent of ways."

c. "Bullying fosters a climate of fear and disrespect that can seriously impair the physical and psychological health of its victims and create conditions that negatively affect learning, thereby undermining the ability of students to achieve their full potential. The movement to adopt anti-bullying policies reflects”
3. Key characteristics:

a. Power dynamic

b. Repeated

c. Pervasive

d. Physical attacks

e. Verbal attacks

f. Social exclusion

g. Can impact any individual or group

4. Key considerations

a. Bullying not addressed can lead to retaliation

b. Self-harm/suicide

c. Schools should provide a “safe learning environment for all students” OCR 2010 “Dear Colleague” Letter
5. Legislative and school policy options

a. Anti-bullying legislation

i. Three kinds:

1. Prohibiting bullying/harassment in general

2. Prohibiting discrimination on the basis of personal characteristics

3. Specific prohibitions targeting mistreatment of particularly vulnerable and at-risk populations

b. 1st amendment does not preclude legislation to address bullying

i. Tinker

1. The rights of other students

2. Substantial disruption test 

ii. Ponce v. Socorro

1. The heightened vulnerability of students arising from the lack of parental protection and the close proximity of students with one another make school places of special danger to the physical safety of the student. And it is this particular threat that functions as the basis for restricting the First Amendment in schools. School officials must have greater authority to intervene before speech leads to violence. 
iii. The idea is that schools should be a place where students rights are generally all protected. 

iv. Having a policy like anti-bullying or school climate is not going to per se violate the First Amendment. This is okay to tell students that they should say potentially harmful things that will harm other students. 

v. Derogatory comments policy in Nuxoll v. Indian Prairie was constitutional, just not as applied to exclude “be happy, not gay” t-shirt. 

1. Test score rule developed here

a. Using Tinker and Morse, judge Posner enabled restrictions if “there is reason to think that a particular type of speech will lead to a decline in students’ test scores.” 

2. Concern with comments that can strike a person at the core of his being

3. Educators have the ability to regulate speech that constitutes severe harassment and crosses the line between hurt feelings and substantial disruption of the educational mission. 

6. Cyberbullying

a. We are almost unable to stop this from happening, b/c students are always online. So we can’t say that at least when they go home, they are away from their peers, b/c that is not true anymore. 

b. Difference between bullying and cyberbullying is that you cannot escape. Students can constantly be mistreated. The student will continue to be subjected to bullying even when they are not at home because the students are all participants of the same social media.

c. Cyberbullying is also much faster, and usually permanent. 

d. But then how do we create a standard so the students can be regulated?

e. Kowalski v. Berkley (cyberbullying case, Tinker prong used in analyzation)
i. Middle schoolers talking about other student saying horrible things, off campus through their home computers. Off campus speech about a student having STD had a “sufficient nexus” to the school environment to be disciplined.
ii. The court used the “rights of others” prong in Tinker, saying this is how we should analyze it. 
iii. The appellate court determined that the student's First Amendment claim failed because the nexus of her speech to the school's pedagogical interests was sufficiently strong to justify the action taken by administrators in carrying out their role as the trustees of the student body's well-being. Moreover, the Court held that the speech was materially and substantially disruptive in that it interfered with the school's work and collided with the rights of other students to be secure and to be let alone, and it was foreseeable that her conduct would reach the school. The Court further ruled that the student's due process claim failed because she was on notice that administrators could regulate and punish the conduct at issue. The Court also ruled that the administrators were not required to provide a more extensive opportunity to allow her to justify her conduct since she admitted her conduct.

f. Wynar v. Douglas Cnty (Tinker prong used again)
i. Student posted stuff online about school shooting. Off campus speech about a school shooting (when a student had guns/ammunition) could be disciplined under the substantial disruption prong of Tinker.
g. After B.L. v. Mahoney, we know that Tinker does apply to cyberbullying under certain circumstances. 

h. What about criminalizing cyber-bullying?
i. People v. Marquan 
1. Local law which criminalized cyber-bullying was overbroad and facially invalid under the First Amendment. Kid had created FB page and posted stuff including photos w/ vulgar and offensive captions re: sex lives etc. 
2. “Cyber-bulling is a serious concern that all communities must confront, but there are better and more constructive ways to address the problem than giving children criminal records.”
Combating Threatening Behavior -cyberbullying
1. Bell v. Itawamba County School (student created and posted threatening rap about coach’s alleged misconduct w/female students, suspended, court applies Tinker standard) (pg. 272)
a. Facts

i. Bell creates rap threatening two male coaches for their misconduct towards female students. Uses language school deemed threatening. While not at school, and without using any school resources, Taylor Bell (co-plaintiff) posted a rap recording on Facebook that contained language threatening two coaches at his high school and accusing them of misconduct with female students. The next day, school officials pulled Bell out of class, questioned him about the recording, and sent him home. While the school closed for several days due to inclement weather, Bell finalized his recording and posted it on YouTube. The school disciplinary committee held a hearing, at which Bell admitted he intended the recording to reach the school community to bring awareness to the coaches’ misconduct. The committee found that publishing the recording amounted to harassment and intimidation of the two coaches and suspended Bell. Bell and his mother (co-plaintiff) sued the Itawamba County School Board, (defendant), claiming that it violated Bell’s right to free speech.
b. Issue

i. Does freedom of speech protect off-campus speech containing language threatening to teachers that a student intended to reach the school community? No. 

ii. (1) Under what circumstance may off campus speech be regulated?
1. Use BL v. Mahanoy

2. This court applied Tinker b/c Bell’s admittedly intentionally directing at the school community his rap recording containing threats to and harassment and intimidation of two teachers. A speaker’s intention that his speech reach the school community, buttressed by his actions in bringing about that consequence supports applying Tinker. 

a. So basically intent matters. 

iii. (2) Whether Bell’s recording either caused an actual disruption or reasonably could be forecast to cause one. 

1. Yes. 

c. Discussion

i. Here the court utilized Tinker, but they say that they are more focused on the speaker’s intent (professor thinks they didn’t really apply the correct Tinker standard, but instead created a different rule) 
1. The court also analyzed the other school speech cases as well.
ii. Court also compares it to Virginia Tech and Columbine school shooting. 

d. Rule
i. When a student intentionally directs at the school community speech reasonably understood by school officials to threaten, harass, and intimidate a teacher, even when such speech originated and was disseminated, off campus without the use of school resources ->Tinker standard applies. 
ii. The court really cares about the speaker’s intent and how it is perceived. 

iii. A student may express his opinions if he does so without materially and substantially interfering with the requirements of appropriate discipline in the operation of the school and without colliding with the rights of others. Tinker. 

e. Important note: you can compare this case to the Dariano case (Cinco de mayo), there were more facts in that case that pointed to the conclusion that something was going to happen, i.e. the history in previous years alluding to fights. But we don’t see that here. It is very vague. 

i. This case also mentions the Virginia Tech, and columbine school shootings. 

f. Public policy

i. First amendment does not provide students absolute rights to such freedoms, and those rights must be tempered in the light of a school official’s duty to teach students the boundaries of socially appropriate behavior. Fraser. 

ii. If there is to be an education, then such conduct cannot be permitted. 

2. How would Mahanoy apply here?

a. When might schools regulate Bell’s speech?

i. Severe bullying or harassment

ii. Threats aimed at teachers or students

iii. Online school activities

iv. “Minors are entitled to a significant measure of first amendment protection. But we have also made it clear that courts must apply the first amendment in light of the special circumstances of the environment. Special circumstances don’t disappear when a school regulates off campus speech.”

3. What factors/consideration weaken the school’s ability to discipline this speech? Three principles that often distinguish on and off campus speech and dimmish the strength of the unique educational characteristics that might call for special First Amendment leeway:

a. School rarely stand in loco parentis in the off-campus circumstance

b. Regulation of on and off campus speech would mean all student speech is regulated -> when it comes to political or religious speech off campus, school will have a heavy burden

c. Schools must protect unpopular expression since they are the nurseries of democracy i.e. marketplace of ideas. 

4. Difference in speech between Mahanoy case and Bell case

a. Bell was treated as if he was going to come and shoot them

b. In Mahanoy, a student was also making some sort of political statement but tin the way she delivers it and her background, the discipline is completely different 

c. So moral of the story, is that courts look at race of the students when deciding on cases. 

Introduction to Privacy Issues in Education Law pg. 299-333, 341-350
1. Key Laws protecting privacy:
a. 4th amendment

i. Search and seizure rights

b. 14th amendment

c. 14th amendment fundamental right to privacy

i. Marriage, procreation, abortion, contraception, same-sex relationship

d.  Privacy Torts

e. State constitutions

f. FERPA

i. Family Educational Rights and Privacy Act

g. 1st amendment (right to anonymity)
2. Key laws limiting privacy:

a. USA Patriot Act

b. Wiretapping laws generally

c. Laws enabling public and private surveillance

d. State public records acts

e. Cases upholding employer monitoring of employee’s email

3. Key Issues

a. Privacy versus safety

b. Technology

c. Decisional privacy versus information privacy 

4. 4th amendment concerns and in loco parentis

a. Important background information/concept to keep in mind when thinking about 4th amendment school cases: In Loco Parentis

i. Latin for “in place of a parent” refers to the legal responsibility of a person or organization to take on some of the function and responsibility of a parent. 

b. Educators should be viewed as standing “in the place of parents” in a school setting and should have the same rights and responsibilities as parents 

i. Depends on age

ii. Resurgence in the gas

iii. School safety concerns

5. 4th amendment Search and Seizure

6. NJ v. TLO (caught smoking in school bathroom, search purse and find marijuana and other things, no violation of 4th amendment)
a. Key case for 4th amendment search and seizure rights in school
b. Pay attention to the different searches that might occur, for example search of backpack, search of locker, search of person, they all require individual analysis

c. Facts

i. A 14-year-old freshman high school student, T.L.O. (defendant), was discovered smoking in the bathroom at the high school with a friend. The two girls were caught by a teacher at the school. The assistant vice principal, Theodore Choplick, questioned T.L.O. about the smoking, and T.L.O. denied smoking. Choplick searched T.L.O.’s purse as part of his investigation, and he found a pack of cigarettes. Choplick also noticed cigarette rolling papers, which are often used to smoke marijuana. Choplick continued searching T.L.O.’s purse and discovered a small amount of marijuana, a pipe, a substantial number of one-dollar bills, a list of students, and two letters that indicated T.L.O. was dealing marijuana. The matter was turned over to the police, and the state (plaintiff) brought juvenile-delinquency charges against T.L.O. T.L.O. then moved to suppress the evidence found in the purse, claiming that the search violated T.L.O’ s rights under the Fourth Amendment.

d. Rule

i. Students have some legitimate expectation of privacy at school, but it must be balanced. Balancing the need to search against the invasion which the search entails i.e. balance between the schoolchildren’s legitimate expectation of privacy and the school’s equally legitimate need to maintain an environment in which learning can take place. 
1. Having a warrant requirement would not work out. It would unduly interfere with the maintenance of the swift and informal disciplinary procedures needed in the schools. 

ii. Therefore, the legality of s student search should depend on the reasonableness, under all circumstances, of the search. 

iii. How court applies the 4th amendment to the school 

1. The standard for searching on the school is reasonableness:

a. (1) Whether the action was justified at its inception and;

b. (2) Whether the search as actually conducted was reasonably related in scope to the circumstances which justified the interference in the first place. 

e. Discussion

i. Here, it was reasonable to think that after seeing her smoking, there would be more cigarettes or contraband that she was hiding. Reasonable search occurred here. 

ii. Justice Blackburn’s concurrence has arguably had the greatest impact (like Alito’s concurrence in Morse v. Fredrick) due to its special needs of school’s doctrine: 

1. As applied to school searches, allows a law enforcement officer to engage in a suspicion less search, which are usually prohibited under the 4th Amendment, when special needs make the warrant and probable-cause requirement impracticable and burdensome. 

iii. Probable cause doesn’t apply, instead it is a reasonableness standard.

iv. This didn’t violate 4th amendment rights to be searched in this way. 

v. The Court held that while the Fourth Amendment's prohibition on unreasonable searches and seizures applies to public school officials, they may conduct reasonable warrantless searches of students under their authority notwithstanding the probable cause standard that would normally apply to searches under the Fourth Amendment. The Court held that the search of T.L.O.'s purse was reasonable under the circumstances.

f. Public policy

i. Even a limited search of the person is a substantial invasion of privacy

ii. Searches of closed items of personal luggage are intrusions on protected privacy interests, for the 4th amendment provides protection to the owner of every container that conceals its contents from plain view. 

g. Notes

i. Drug sniffing dogs

1. Seems to hinge on the evidence of a drug problem at the school already 

2. What about belongings and not the student themselves?

a. Has sometimes been okay if students weren’t with belongings

b. Sometimes not because of lack of individualized suspicion

i. Courts have been undecided since TLO about whether individualized suspicion is a required element in 4th amendment cases. 

7. Safford v. Redding (principal got a report that student was passing pills from another student who got caught, strip search of student for ibuprofen pills, this exceeded permissible scope)
a. Facts

i. Vice Principal Kerry Wilson discovered that students in the school were passing out prescription-strength ibuprofen and over-the-counter naproxen. These pills were common pain relievers that were equivalent to one Aleve pill. Wilson found some pills on one student, who stated that she received the pills from Savanna Redding (plaintiff). Wilson confronted Redding, and Redding denied having any knowledge of the pills. Wilson searched Redding’s backpack and did not find any more pills. Wilson then had a female school official take Redding into the school nurse’s office and perform a strip search. Redding was directed to undress down to her underwear and then pull out her bra and panties and shake them. This exposed her breasts and pelvic area. Redding described this as embarrassing, frightening, and humiliating. No pills were discovered. Redding sued the school district and several school officials (defendants) for violating the Fourth Amendment. 
b. Issue

i. Under the Fourth Amendment, can a school official strip search a student without a specific suspicion that the student is hiding evidence in intimate places? No. 

c. Rule

i. Under New Jersey v. T.L.O., 469 U.S. 325 (1985), a school official’s warrantless search of a student must be reasonably related in scope to the circumstances that justified the search. The search cannot be excessively intrusive in light of the age and sex of the student and the nature of the infraction.

1. Applying TLO -> (1) The search was justified at its inception (as to the backpack):
a. “If a student is reasonably suspected of giving out contraband pills, she is reasonably suspected of carrying them on her person and in the carryall that has become an item of a student uniform in most places today.”

b. “The look into Redding’s bag, in her presence and in the relative privacy of Principal’s office, was not excessively intrusive, and more than a search of her outer clothing.”

2. Related in scope:
a. The strip search was too excessive, and goes beyond searching her backpack and outer clothing. It is embarrassing and could cause emotional damage. 

b. “changing for gym is getting ready for play; exposing for a search is responding to an accusation reserved for suspected wrongdoers and fairly understood as so degrading...”
c. The suspicion doesn’t amount to the degree of intrusion. 

ii. Discussion

1. In this case, Wilson did not have any specific suspicion that Redding was hiding pills in intimate places.

2. Additionally, the pills Wilson found on the student who identified Redding as the supplier were simple pain relievers. In other words, Wilson did not have any indication of danger to the students from the power of the pills or their quantity. Additionally, Wilson did not have any reason to believe Redding was hiding pills in her underwear. Therefore, the search exceeded the permissible scope and violated the Fourth Amendment

iii. Government immunity? Are administrators protected by qualified immunity?

1. Government officials are not entitled to qualified immunity if their conduct violates clearly established statutory or constitutional rights which a reasonable person would have known- didn’t in this case. 

8. So TLO provides a 2-step analysis

a. Justified at its inception

b. Reasonably related in scope to the circumstances which justified the search in the first place

9. Don’t forget about qualified immunity 

10. State v. Granville (arrested for causing disturbance on school bus, cell phone taken away, placed in jail property room and looked through)
a. Facts

i. Anthony Granville (defendant) was a student arrested for causing a disturbance on a school bus. When Granville was arrested, his cell phone was taken and placed into the jail property room. The school’s resource officer, Harrell, received a report that Granville had photographed another student in the restroom with his phone. Harrell retrieved the cell phone and searched through the contents without obtaining a warrant. Harrell found the photo, and Granville was charged with the felony of improper photography.

b. Issue

i. Under the Fourth Amendment, can the police search the contents of an individual’s cell phone stored in jail storage after the individual was arrested without a warrant? No. 

c. Rule

i. A cellphone owner has a subjective and reasonable expectation of privacy in his cell phone. One exception to the warrant requirement is a search incident to arrest. Police are permitted to seize the personal effects of an individual upon arrest.
ii. However, this does not give a police officer the authority to search through a device that could hold large amounts of personal information. Additionally, although an arrestee does not have an expectation of privacy inside a jail cell, an arrestee does not lose his expectation of privacy in all of his personal effects that were seized upon arrest. A cell phone could contain private banking records, medical records, highly personal emails, texts, photos, and videos. Therefore, police officers cannot search the contents of a cell phone simply because the cell phone is held in a jail property room.

11. Other Cellphone cases

a. Riley v. California

b. Carpenter v. US

12. Board of Education v. Earls (school policy for drug testing in extracurriculars, ) 
a. Facts

i. The Board of Education of Independent School District No. 92 of Pottawatomie County (District) (defendant) instituted a drug testing policy for all students participating in extracurricular activities. The policy requires students to be tested before participating in an extracurricular activity, at random as long as they participate, and any time the school has reasonable suspicion. The test requires the student to produce a urine sample while being monitored from outside the stall. Test results are kept confidential and never turned over to police. Students that test positive may not be permitted to participate in extracurricular activities. Lindsay Earls, Daniel James, and their parents (plaintiffs) filed suit under 42 U.S.C. § 1983 claiming the policy violates the United States Constitution and seeking injunctive and declaratory relief.

ii. There is some evidence that the school had a drug problem, but not a ton. 

b. Issue

i. Under the Fourth Amendment, may students who participate in extracurricular activities be subjected to drug testing without a warrant or individualized suspicion? Yes. 

c. Rule

i. To determine the reasonableness of the search, the court generally balances the nature of the intrusion on the individual's privacy against the promotion of legitimate governmental interests. 

1. Was there an expectation of privacy?

a. When the students participate in these extracurricular activities, they are subjecting themselves to some level of intrusion of privacy, like changing clothes, traveling, collecting the urine is not so intrusive b/c they are waiting outside, not watching them, just listening. 

2. Nature of intrusion

a. Not so intrusive-so the court says

3. Nature and immediacy of the governments concerns and the efficacy of the policy in meeting them

a. There really isn’t any indication that there as a drug use problem here, maybe some drug issues, but the school has an interest in deterring students from doing this even if it is not that bad yet. We will put something in place to make sure it doesn’t get to that point. 

b. Presumably that testing students would deter students from engaging in drug use if they know they are going to drug tested. 

4. Implication of safety concerns

a. Cursory statement about the risks of drug use

i. Overdosing being the most severe

ii. Court says this is just so obvious no need for full analysis

5. Individualized suspicion 

a. This is not needed

b. This policy could be worse if we required individualized suspicion, b/c it could lead to discriminatory effects. 

ii. This meets the reasonableness standard, and is constitutional. 

iii. The special needs of public schools to manage and discipline students justify relaxing the requirements of the Fourth Amendment. The amendment does not always require individualized suspicion or use of the least intrusive means of accomplishing a governmental goal. Reasonableness must be assessed by balancing students’ privacy rights against the achievement of the school’s legitimate goals.

13. Student Records-FERPA-Family Educational Rights and Privacy
a. May not divulge student records without the consent of the student or parent

b. The act applies to any public or private elementary, secondary, or post- secondary school and any state or local education agency that receives federal funds 

c. Protects educational records (privacy) and allows student to get copies of their records

i. This is really important because Disputes that might happen at K-12 level and Applications for college

d. Records can be released under certain exceptions including:

i. To school officials

ii. To other schools where a student wants to enroll

iii. For audits

iv. Accreditation
v. Financial aid

vi. To organizations conduction studies for on behalf of the school

vii. Judicial order

viii. In the case of health and safety emergencies

1. After 2007 Virginia tech shooting around the health and safety exception were amended to provide for greater flexibility pursuant to a reasonableness standard

ix. Juvenile court 

e. Records that are exempt from FERPA

i. Records in the sole possession of school officials

ii. Those maintained by law enforcement unit of the educational institution 

iii. Records of non-student employees

iv. Records of a college health center

14. OCR Dear Colleague Letter, Report cars and Transcripts

a. Report cards are private (and may include information about a student’s disability)

b. Transcripts are not private (and should not say anything about a student’s disability)

15. Revision of FERPA regulations in 2011 allowing transfer of student data from school to state agencies (to track student progress/outcomes)

16. Uninterrupted Scholars Acts amending FEERPA to allow exchange of records between school and child welfare agencies for kids in foster care

17. US Dept of education OCR guidance about FERPA and Title IX...now reporting and responding parties must have access to records that will be used during the disciplinary process. 

18. The test of FERPA says that education records are records, files, documents, and other materials that 

a. Include information directly related to a student 

b. Are maintained by a school or agent of the school 

19. Owasso Indep School Sist v. Falvo (students grading each other’s tests, embarrassing, but this didn’t violate)

c. Facts

i. Several teachers in the Owasso Independent School District No. I-011 (the district) (defendant) use peer grading to grade student assignments. Usually, this involves the students’ exchanging papers and scoring them as the teacher goes over the correct answers. The students then return the papers to the students who prepared the assignment. Sometimes, the students are asked to announce their scores so that the teacher can record the grade. Kristja Falvo (plaintiff) had three children enrolled in the district. Falvo’s children were in classes in which the teachers used peer grading. Falvo requested that the district ban the practice, because peer grading embarrassed her children. The district declined to ban the practice. Falvo sued the district, claiming that peer grading violated the Family Educational Rights and Privacy Act of 1974 (FERPA).

d. Rule

i. Limited Holding: 

1. Student graded assignments are not protected by FERPA at least until they are collected and entered into the gradebook (that is when they are “maintained”). 
2. FERPA only cover actions taken by school employees 

a. A person that is acting for or in a position of authority of the school district. So a student is not an agent. 

e. Policy

i. This would significantly change how schools are run, and potentially would be burdensome on the school.

f. Discussion

i. FERPA requires that schools receiving federal funds comply with certain privacy requirements. Educational records cannot be disclosed without the written consent of the student’s parents. Educational records are defined as records, files, and documents related to a student that are maintained by a school or a person acting on behalf of a school. FERPA also requires the school to maintain a record of access for each student’s educational records.

g. Can individuals sue to enforce a right under FERPA?
i. No. Enforcement responsibility over FERPA lies exclusively with the US Dept. of Education. Gonzaga Univ. v. Doe. 
ii. Family Policy Compliance Officer

The Right to Equal Education Opportunity

1. History of racial inequality in public education stemming from segregation

2. But, limits remain on the reach of the judicial system to address these issues

3. The law can limit public/state/business sanctioned discrimination, but not private biases and discrimination on an individual level; hard after generations to disentangle these.
4. Another tension in the law: race-conscious state actions to remedy inequality versus the equal-protection prohibition against conferring benefits or inflicting harms based on race

5. How is the right to equal educational opportunity defined?

a. Various definitions in federal and state laws

b. Case law

c. Statutes

d. Constitutions

e. K-12 and higher education might have different definitions, but right to this equal educational opportunity still apply

6. Defining equal educational opportunity today

a. Over time, expansion of right to an equal educational opportunity from issues of race and ethnicity to include the following:

i. Gender

ii. Disability

iii. Language status

iv. Sexual orientation

v. Gender identity

vi. Religion

vii. Socioeconomic status (not US supreme court, but state constitutions)

7. Possibilities and limits of achieving equal education

a. “When researchers examine the possible reasons from difference in student achievement, factors arising from outside the school are at the top.”

b. There are limitations on what the courts can do to change 

8. Brown v. Bd. Of Education
a. Issue

i. Is separate but equal in public education a violation of the 14th amendment? Yes. 

b. Discussion

i. “Education is perhaps the most important function of state and local governments

ii. “In these days, it is doubtful that any child may reasonably be expected to succeed in life is he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right that must be made available to all on equal terms.”

iii. “Separate education facilities are inherently unequal.”

c. Holding

i. School segregation violates the 14th amendment. Separate but equal educational facilities for racial minorities is inherently unequal, violating the Equal Protection Clause of the 14th Amendment 
d. This case is important for numerous reasoners, but it arguable starts to shine the light on the federal government to get involved. All three, the legislative, judicial and executive branch, instead of that this is just a local decision. 
9. Equal access and affirmative action

a. 1960s

i. Affirmative action policies began taking holds throughout the country in workplaces and schools to attempt to address longstanding lack of inclusion for POC and women. 

b. Regents of univ of cal v. Bakke (no quotas, we can’t have a specific amount dedicated to any group)
i. Held that quota based affirmative action policies were unconstitutional, but allowed race-conscious, non-quota affirmative action policies where race was one of a number of factors considered. 

c. 1990s

i. Affirmative action was being increasingly challenged in the courts and limited by judicial action or state law. 

10. Guidelines for race – After Grutter (how to judge constitutional status of program for affirmative action)
a. Questions must be asked:

i. (1) Was it clear that the policy did not operate as a quota?

1. No quotas!

ii. (2) Did the police satisfy the requirement of “individualized consideration”?

1. No mechanical, predetermined “bonuses” based on race/ethnicity

2. Adequate assurances that “all factors that may contribute to student body diversity are meaningfully considered alongside race”

a. Not limiting in any way the broad range of qualities/experiences that can contribute to diversity 

b. Giving substantial weight to diversity factors besides race
c. Flexible approach including considering a wide variety of characteristics besides race and ethnicity that contribute to a diverse student body

iii. (3) Did the university in good faith consider a workable, race-neutral alternative that would achieve the diversity it seeks?

iv. (4) Did the race-conscious admissions program not unduly burden individuals who are not members of the favored racial and ethnic groups?

v. (5) Was the admissions policy limited in time?

11. Gatz v. Bollinger
a. Dealt with the University of Michigan’s undergraduate admissions program and found it unconstitutional under the 14th amendment. 

i. Points system considering a number of factors

ii. Definitely got in if you had 100+ points

iii. Definitely rejected if you had 75- points

iv. An applicant got 20 points for being a racial or ethnic minority

b. Then Michigan voters banned affirmative action via a state initiative. 

12. Fisher v. University of Texas (Fisher II) (considering race in admission)
a. The United States Court of Appeals for the Fifth Circuit determined that the University of Texas’s admissions process was unconstitutional. At that time, the admissions process considered race, which violated the Equal Protection Clause because the consideration of race did not further a compelling government interest.

b. Fisher I, court sided with applicant and sent back case to lower court to use strict scrutiny (it had used deferential “good faith” standard of review)

i. Standard?

1. University must show its policies and practices designed to attain diversity are truly narrowly tailored: “that admissions processes ensure that each applicant is evaluated as an individual and not in a way that makes an applicant’s race or ethnicity the defining feature of his or her application.” University must also show no workable race-neutral alternatives. 

c. In 1996, the University decisions based on academic index, which combined SAT and GPA. Preference was given to racial minorities.

i. But, the 5th circuit in Hopwood v. Texas, held that this practice violated the 14th amendment, holding that “any consideration of race in college admissions violates the EPC”

d. Then Grutter and Gatz happened:
i. “implicitly overruled Hopwood’s categorical prohibition” on using race in college admissions by allowing Grutter’s methods, which was a “nuanced use of race” that “did not mechanically assign points but rather treated race as a relevant feature within the broader context of a candidate’s application” 

e. We get Fisher I principles:

i. (1) Strict scrutiny

1. “race may not be considered by a university unless the admissions process can withstand strict scrutiny.” 

2. “Strict scrutiny requires the university to demonstrate with clarity that its purpose or interest is both constitutionally permissible and substantial, and that its use of the classification is necessary ... to accomplishment of its purpose”

ii. (2) University must provide “a reasoned, principled explanation” for its decision to “pursue the educational benefits that flow from student body diversity...”

1. Once a university gives a reasoned, principled, explanation for its decision, then they are entitled to deference to their conclusion, based on its experience and expertise, that a diverse student body would serve its educational goals. 
iii. (3) The University “bears the burden of proving a “nonracial approach” would not promote its interest in the educational benefits of diversity ‘about as well and at tolerable administrative expense”

1. Though narrow tailoring doesn’t require exhaustion of every conceivable race-neutral alternative or require a university to choose between maintaining a reputation for excellence and fulfilling a commitment to provide educational opportunities to members of all racial groups, it does impose on the university the ultimate burden of demonstrating that race-neutral alternatives that are both available and workable do not suffice. 

f. Holding:

i. The court’s affirmance of the university’s admissions policy today does not necessarily mean the university may rely on that same policy without refinement. It is the University’s ongoing obligation to engage in constant deliberation and continued reflection regarding its admission policies. 

1. Essentially this is not a stagnant rule, the universities have to keep trying to improve, make sure they are following the rules/law. 

The Parameters of K-12 Desegregation law in the aftermath of Seattle-Louisville
1. After Brown v. Board, schools across the country desegregated by choice or due to lawsuits. 
2. Parents involved in Cmty school v. Seattle school district (school districts who are trying to address the segregated school issue, they have segregated schools, but don’t want that anymore)
a. Issue:

i. Whether a public school that had not operated legally segregated schools or has been found to be unitary may choose to classify students by race and rely upon that classification in making school assignments? No. 
b. Facts:


i. Seattle: 10 regular high schools, students can choose which schools to attend, but some are more popular than others. Tiebreakers-to determine who will fill slots at desirable school. They look at siblings at the school, race, proximity to the school. 

ii. Louisville: had operated segregated system. Consent decree, dissolved in 2000, when district court ruled the district had achieved unitary status. 

c. Standard?

i. Strict scrutiny b/c this is race. The school districts’ use of racial classifications must be narrowly tailored to achieve a compelling government interest.
ii. Compelling state interest here:

1. Remedying the effects of past intentional discrimination 

a. the programs are not used to remedy the effects of past racial discrimination because such discrimination has never before occurred in PICS districts. Additionally in Grutter, the diversity interest was not focused on promoting racial diversity alone, but rather encompassed all factors contributing to the diversity of the student body. The main factor that distinguishes Grutter from the present case is that the admissions staff in Grutter analyzed each applicant as an individual, not simply as a member of a racial group.

2. Diversity in higher education (it is limited in higher education)
a. But the court said this was not diversity this was racial balance.

3. But why is racial diversity/balance not a compelling state interest, why is it different than diversity?

a. Because racial balance is not an interest. You could have 50% black and 50% white, and could be considered “balanced”, but what about the other ethnic groups.
b. Anytime you see numbers, it is bad!!! Quotas are a no go. 

iii. Does the school district consider race neutral alternatives?

1. Not a lot of analysis on that point. 

2. You could do it by neighborhood, like Berkley.

3. But it is challenging to do it with all of your schools, b/c that is a lot of students. 
iv. How does the court discuss Brown v Board?

1. They are looking at it as we don’t want to make classifications based on race, but there is nothing about equal opportunity, there is nothing about desegregation.

2. This is one of the things that Brown stands for. 

a. We find it problematic when there are govnt. actions that use race as a determining factor. 

d. Court’s conclusion:

i. For schools that never segregated on the basis of race, such as Seattle, or that have removed vestiges of past segregation, such as Jefferson County, the way to achieve a system of determining admission to the public schools on a nonracial basis, is to stop assigning students on a racial basis. The way to stop discrimination on the basis of race is to stop discriminating on the basis of race. Reversed and remanded. 
Education and the Law Educational Quality

1. Recent Developments in Federal Law

a. No Child Left Behind Act from 2001-2015 did not close the achievement gap.

b. Every student succeeds act

i. Retained some of NCLB but loosened restrictions and shifted accountability to the state level

c. Funding differences now?

i. $15,000 per year per student compared with $7,000 per year per student

d. Huge differences in achievement on standardized tests, graduation rates, etc. 

2. Educational Malpractice Litigation

a. Peter W v. SF Unified School District (Negligence theory. School didn’t provide an adequate education. Couldn’t read or write above the 5th grade level)
i. Facts

1. Peter W. (plaintiff) was a student in the San Francisco Unified School District (the school) (defendant). Peter alleged that he had a reading disability and that the school permitted him to advance from each grade without achieving necessary skills. Peter also alleged that the school allowed him to graduate with only a fifth-grade reading level. Peter alleged that this caused a loss of earning capacity, because he was unqualified for any employment other than manual labor. Peter sued the school, alleging that the school was negligent in failing to properly educate him.

ii. Issue

1. The issue here is whether the school has an actual LEGAL duty of care to the student. No.
a. A public school owes a duty to educate students in the common sense of the term. But to qualify as legal duty of care, there must be an ascertainable standard of care.

iii. Discussion

1. The court said the school had duty of care, but not a legal one. There is no “conceivable workable duty of care against which defendants alleged conduct may be measured.” There is no standard here for teaching. You can’t really asses a standard level of teaching for everyone, because everyone learns differently. So therefore, no legal duty of care. They also say, “to hold them to an actionable duty of care, in the discharge of their academic functions, would expose them to the tort claims-real or imagined-of disaffected students and parents in countless numbers. They are already beset by social and financial problems which have gone to major litigation, but for which no permanent solution has yet appeared ... it would burden them and society beyond calculation.” 

2. So the court ultimately dismissed this case for lack of standard that they can apply. No duty here. 

iv. Policy reason the court applied for why there shouldn’t be a duty:

1. “To hold them to an actionable duty of care in the discharge of their academic functions, would expose them to the tort claims, and they already have social and financial problems which have gone to major litigation. It would burden them and society beyond calculation.”

2. If we are to allow plaintiffs to sue the school based on negligence theory that they didn’t receive an adequate education, and let them recoup “their money” back, then that would deplete schools. It would make it really hard for schools to plan.

b. Alternative approach to Peter W?

i. SFNAACP v. SFUSD

1. Litigation led to 1983 Consent Decree 2 years after Peter W case. 

2. Looking at education quality and desegregation issues combined. 

3. Report 18: The Annual Report on the San Francisco Consent Decree Monitoring Team (pg. 521-523)

a. We employ these 48 indicators to assess the quality of a school as part of our systematic monitoring efforts. 

i. Test scores

ii. Attendance

iii. Drop out rate

iv. Average GPA

3. Federal Court Efforts to Define Educational Quality in a disaggregation Context
a. Freeman

i. Rare example of a federal judge in a desegregation case considering educational quality directly. The factors discussed in this case may help define the meaning of “educational quality under the law” in both desegregation and educational quality lawsuits generally.

b. Pitts v. Freeman


i. Factors to consider when analyzing what is “educational quality” under the law both in desegregation cases and in future lawsuits addressing educational quality in other contexts. District courts should review the Green factors to determine whether a school system has achieved unitary status. 
1. Student assignment, faculty, staff transportation, extracurricular activities, and facilities. There is also a seventh factor, quality of education. This is intended to be considered in conjunction with each of its six enumerated factors. 

a. Example, teachers with advanced degrees, teachers with more experience, library books, student’s achievement of students of color including innovative, enrichment, and remedial programs. And parental engagement. 

4. Education Quality in School Finance Context

a. San Antonio Indep. School District v. Rodriguez (school funding case, property values in one district were far lower than property values in other districts, making the amount given to school significant difference) 
i. Facts

1. How Texas allocates its school funding

a. There is a base grant

b. School districts may use local property taxes to supplement 

c. Another funding to remedy issues

d. As well as other funds and other items grouped together as additional sources of funding. 

2. Texas allocates funding to school based on grants and property taxes to supplement plus other federal funding for additional sources of funding.

3. They compared funding between two school districts, one with majority students of color ($356 per student as funding received) and one predominantly “Anglo” ($595 per student as funding received).

4. The property values in Rodriguez’s district were far lower than property values in other districts, making the amount collected to educate Rodriguez’s children significantly less per pupil than that allocated for the education of children in more affluent districts. Thus, Rodriguez alleged that the disparity in public education funding and quality of education among school districts violated their rights under the Equal Protection Clause of the Fourteenth Amendment to the Constitution.

ii. Issue

1. Whether a system of financing public education based on property taxes that results in significant disparities in funding among school districts violates the Fourteenth Amendment rights of children attending schools in less-affluent districts? No.

iii. Discussion

1. Wealth is not a suspect classification so no strict scrutiny analysis.

2. The Court refused to examine the system with strict scrutiny since there is no fundamental right to education in the Constitution and since the system did not systematically discriminate against all poor people in Texas. The analysis turns on whether education itself is either explicitly or implicitly guaranteed as a right in the Constitution since it is not explicitly mentioned therein. There is no implicit basis for holding education is so protected.
3. We don’t have a right to specifically define education, but this case tells us we acknowledge that there are some situations where we would be wiling to say that this right has been infringed b/c if you couldn’t access any of the things that you needed to access of your right to education, then your right have an argument. 

a. This case kind of allows an argument for saying that the US Constitution implies a right to education. 

iv. Rule

1. There is no fundamental right to education

2. Wealth is not a suspect classification

3. The state has a legitimate government interest so survives rational basis

a. The school district is trying to do something, and they shouldn’t be punished for not enough. 

5. Educational Adequacy: A theory and its Remedies

a. What is the relationship described between equity and adequacy

b. Sometimes adequacy may dictate results different from equity:

i. When all schools are inadequate

ii. When certain groups need more resources to get the same results

iii. When reaching certain minimum achievement standards requires efficient and effectiveness that can only be achieved through reform and accountability. 

6. Judicial remedies in school finance litigation

a. Adequacy = a shift from inputs to outputs

b. The problem is: how do courts define and measure outputs

c. Remember: San Antonio Independent School District

i. No fundamental right so no right to specific outcomes. 

7. In California there is an explicit right to education

a. Article IX, Section1: “a general diffusion of knowledge and intelligence being essential to the preservation of the rights and liberties of the people, the legislature shall encourage by all suitable means the promotion of intellectual, scientific, moral and agricultural improvement.”

8. Educational Articles in State Constitution-Kentucky 
a. Rose v. Council for Better Education (pg. 536) (defining efficient school system)
i. Facts

1. Each individual school had its own funding structure, that is not meeting the general constitutional requirement elaborated in the court. and the general assembly is not fully funding each district. 

ii. Issue
1. Does the Kentucky Constitution require the Kentucky legislature to establish an efficient system of public schools? Yes. 

iii. Discussion

1. What is an efficient system of common schools? And how did they get there?

a. They look at some experts and what they had to say

b. They looked at the Kentucky Constitution

2. Section 183 of the Kentucky Constitution states, “[t]he General Assembly shall, by appropriate legislation, provide for an efficient system of common schools throughout the State.” The framers of the Kentucky Constitution discussed the importance of a public-education system at length. Education is, therefore, a fundamental right in Kentucky. To comply with this constitutional mandate, the Kentucky legislature must establish an efficient system and carefully monitor the system to ensure there is no waste, duplication, or mismanagement. 

3. Each and every child in Kentucky must be provided with an equal opportunity to have an adequate education. An efficient system of public education must be designed to provide students with seven capacities: 

a. “(1) sufficient oral and written communication skills to enable students to function in a complex and rapidly changing civilization; 

b. (2) sufficient knowledge of economic, social, and political systems to enable the student to make informed choices; (3) sufficient understanding of governmental processes to enable the student to understand the issues that affect his or her community, state, and nation; 

c. (4) sufficient self-knowledge and knowledge of his or her mental and physical wellness; 

d. (5) sufficient grounding in the arts to enable each student to appreciate his or her cultural and historical heritage; 

e. (6) sufficient training or preparation for advanced training in either academic or vocational fields so as to enable each child to choose and pursue life work intelligently; and 

f. (7) sufficient levels of academic or vocational skills to enable public-school students to compete favorably with their counterparts in surrounding states, in academics or in the job market.” 

4. The current system does not comply with these standards. Therefore, the entire system is unconstitutional. The legislature must recreate a new system of public schools in Kentucky to comply with the constitutional requirement to provide for a system of efficient schools.

5. What does it mean to receive an adequate education?

a. Oral and written communication skills that allow students to function in society and function in the workplace. Are they prepared to go out and get a job. The court is looking for the schools to provide more than the bare minimum. 

9. Educational Quality in California
a. TK Butt v. California (strict scrutiny case-school runs out of money and shuts down 6 weeks early, state must ensure school dist. doesn’t violate constitution)
i. Facts

1. The Richmond Unified School District experienced a period of mounting financial deficits. In late April 1991, the district announced that it planned to end that year’s school term six weeks early. Thomas Butt and other district parents filed a class-action lawsuit against the district and the State of California, alleging that the unexpected early closure violated the students’ right to an effective education and discriminated against students in the district compared to other students in California. Several district teachers submitted declarations that the shortened school year would prevent the completion of instruction and grading essential for academic promotion, high school graduation, and college entrance. The plaintiffs requested an injunction to prohibit the district from ending the school year early. The trial court granted the injunction, and the defendants appealed. The appeal was transferred directly to the California Supreme Court.

ii. Rule

1. Under the state constitution, the state is responsible for protecting the rights to educational equality of students in local districts. 

2. How they determine if right has been violated (right to educational equality) is by looking at district’s program as a whole (not just one component, but the whole program) and how it compares to other district programs (falling below statewide standards)

a. Example, when Covid hit, all of the schools shut down, not just one, so that wasn’t a constitutional violation. 

b. So this is based on a case by case basis. No hardline rule. 

3.  “Unless the actual quality of the district’s program, viewed as a whole, falls fundamentally below prevailing statewide standards, no constitutional violation occurs.”

a. Must compare what happened to the rest of the state, what are the circumstances

4. Standard?

a. We have a fundamental right, so court uses strict scrutiny. 

iii. Holding

1. Shorter school years, even unplanned, do not necessarily infringe on the fundamental right to an education. In this case, however, the desperate and unplanned decision of the district to close early would have a real and demonstrable impact on the district’s students, which is evidenced by the declarations of the district’s teachers. The interest in local governance of school districts is not compelling enough to overcome the fundamental right of the students to equal educational opportunities. Therefore, under these extreme circumstances, the state has a duty to intervene to prevent unconstitutional discrimination at the local level.

b. Impact of TK Butt

i. Over the past two decades, a number of prominent lawsuits in CA sought to build on TK Butt to clarify the scope of the fundamental right to an education in that state. 

c. Reed v. LAUSD (significant number of teachers were laid off, state had budget crisis, reached settlement)
i. 2012 Plaintiffs were students at three LAUSD middle schools alleging denial of a basic educational opportunity due to teacher layoffs that decimated their schools. ½ - 2/3 of teachers from school’s pink slipped over the summer and positions remained unfilled. If they were filled, they were filled with long term substitute teachers, not the same qualifications as teachers.

ii. Long legal battle ended in a settlement

1. The Reed agreement calls for hiring additional assistant principals, counselors and special education support staff, expanding professional development for teachers and administrators, offering a bonus to retain and recruit principals to these high-need schools, and selecting experienced mentor teachers from school staffs. The new programs represent an investment of more than $25 million in the budget proposed by LAUSD Superintendent’s Office on April 4
iii. Settlement: protected student in 37 targeted schools; provided support and resources to improve these schools and keep teachers/admins in them. 

d. Vergara v. State of California (teacher tenure, with an equal protection claim or violation of the constitution we can look at the way state is written or the way the statute is applied, here it is the statute itself, not as applied)
i. Facts

1. A lawsuit in the California state courts which dealt with a child's right to education and to instruction by effective teachers. The suit was filed in May 2012 by lawyers on behalf of nine California public school student plaintiffs. It alleged that several California statutes on teacher tenure, layoffs, and dismissal violated the Constitution of California by retaining some "grossly ineffective" teachers and thus denying equal protection to students assigned to the teachers. Furthermore, according to the complaint, the statutes had a disparate impact on poor and minority students, who were more likely to be assigned to a grossly ineffective teacher.

ii. Discussion
1. Unlucky subset of students not getting access to the quality education or teachers. 

2. If there is a desire to do anything about teacher tenure, it has be done through legislation, which is not likely. 

3. Maybe they will go back and do it district by district. 

The Rights of Undocumented Students and Emergent Bilingual Students
1. Undocumented students and children of undocumented people attending school in CA and across the country has been the norm for years

2. Some issues from MST’s practice?

a. Undocumented parents

b. Undocumented youth and financial aid

c. STTP for undocumented youth

3. Trump Administrations policies on immigration enforcement have had an impact 

4. Plyler v. Doe (immigration students have equal protection rights under the constitution, rational basis + standard)
a. Facts

i. Law passed in Texas which prohibited the entry of any child that was not a lawful citizen into the public school system 

b. Can Texas deny to undocumented school-age children the public education it provides to citizens and documented school age children? No. 
i. The legislation denied funding to any school that provided an education to undocumented children. 

c. The court concluded that the 14th amendment is not limited to citizens of the US; it applies to all persons within the territorial jurisdiction. 

d. The standard the court applies is rational basis +. So not strict scrutiny, but a little more than rational basis. 

e. “We are unable to find in the congressional immigration scheme any statement of policy that might weight significantly in arriving at an equal protection balance concerning the state’s authority to deprive these children of an education”

f. “Many of the undocumented students will remain in the country indefinitely, and some will become lawful residents and citizens. It is difficult to understand precisely what the state hopes to achieve by promoting the creating and perpetuation of a subclass of illiterates within our boundaries, surely adding to the problems and costs of unemployment, welfare, and crime. 

g. There was no showing of a substantial state interest...thus, the court of appeals decision was affirmed. 

5. Lulac v. Wilson (type of info schools can request)
a. Legislation that would effectively overturn Plyler has been introduced in several states.

b. Plyler decision compels schools to refrain from creating barriers for undocumented students or students who come from mixed status households...but schools have to ask for information to verify residence to allow enrollment. So what info can they request?
i. SSN (no)

ii. Proof of citizenship (no)

iii. Utility bill or lease agreement (yes)

iv. Birth certificate (no)

v. Another document to establish age (hospital record, religious documents) (yes)

6. League of United Am. Citizens v. Wilson (prop 187 was requiring info on immigration status, preempted by federal law, denial of educational services to undocumented students violates Equal Protection Clause)
a. Facts

i. The State of California adopted Proposition 187 by an initiative approved by voters in the November 1994 general election. Proposition 187 required law enforcement, social services, health care, and public-education personnel to: (1) verify the immigration status of certain people; (2) notify certain people of their immigration status; (3) report some individuals to state and federal officials; and (4) deny certain people social services, health care, and educational services. Specifically, Proposition 187 required schools to verify the immigration status of both students and parents, report the immigration status of the parents, and cooperate to transition the child to a school in the child’s country of origin.

b. Issue

i. Is a state statute preempted by federal law, if Congress intended to occupy the field that the statute attempts to regulate or the statute conflicts with federal law? Yes. 

c. Rule

i. Generally, the federal government has the exclusive power to regulate immigration. The Constitution grants the federal government the power to establish a uniform rule of naturalization and the power to regulate commerce with foreign nations. This power is also inherent in the nation’s sovereignty. In this case, the provisions regarding education constitute a regulation of immigration. Proposition 187 goes beyond requiring the school to deny educational services to undocumented students. Schools are required to determine the immigration status of parents and cooperate to transition undocumented children to their countries of origin. This is an impermissible scheme to regulate immigration. Additionally, the provisions requiring schools to deny educational services to undocumented students violate the Equal Protection Clause of the Fourteenth Amendment. The Equal Protection Clause prohibits states from excluding undocumented students from public schools.

7. DACA case Regents of the University of California v. United States Department of Homeland Security 
a. The power to decide the fate of DACA lies with the political branches of government. “With the power to make that choice, however, must come accountability for the consequences.”

b. DACA survived in the supreme court. but narrowly, and under the administration procedures act (not a constitutional argument).
c. Justice Sotomayor argued for the case to be sent back to the lower courts for litigants to make the case that the actions of the executive branch constituted unconstitutional. 

Introduction to ELL/Emergent Bilingual Needs

1. English language learners are increasing in the population. Different ways to teach students English:
2. Transitional programs

a. Initially taught in their native language then transitioned to English 

3. Dual immersion

a. Schools in the same classroom filled with students that use English as primary language, others not, some portion of the day may be taught in English and some taught in the other language. 

b. Programs where teacher is only speaking in English to the student who is not an English speaker 

4. Two-way dual immersion

5. Other English Only (used when there is a political reason for using them, or where there is only a couple of students in the district that speak that language)

a. English as a second language (ESL)

b. English language development (ELD)

c. Specifically designed academic instruction in English 

6. Lau v. Nichols (federal requirements)
a. Facts

i. Chinese students seek to rectify the language disparities in the SF Public Schools 

b. Rule

i. Under the Civil Rights Act, schools that receive federal funding cannot discriminate on the basis of race, color, or national origin 

c. Discussion

i. The Court determined that the school system's failure to provide supplemental English language instruction to students of Chinese ancestry who spoke no English constituted a violation of the Fourteenth Amendment and the Civil Rights Act because it deprived those students of an opportunity to participate in the public education program.

1. The Department of Health, Education, and Welfare guideline provides that school systems are responsible for assuring that students of a particular race, color, or national origin are not denied the opportunity to obtain the education generally obtained by other students in the system.

d. Aftermath of this case:
i. Equal Educational Opportunities Act

1. § 204 of the Act: “no state shall deny equal educational opportunity to an individual on account of his or her race, color, sex, or national origin, by the failure by an educational agency to take appropriate action to overcome language barriers that impede equal participation by its students in the instructional program.”

ii. What is equal participation?

1. Castaneda v. Pickard (requirements for English language programming at the federal level)
a. A group of Mexican-American students and their parents sued claiming discriminatory practices. They wanted a bilingual program. Court did not require a bilingual program but did find for the plaintiffs. 

b. 3 prong test to evaluate a school district’s language “remediation program”

i. (1) The bilingual education program must be “based on sound educational theory.”

1. Could be based on expert opinion in the field, or at least, deemed a legitimate experimental strategy

ii. (2) The program must be “implemented effectively with resources for personnel, instructional materials, and space.”

1. The school must follow through with resources to put theory into practice

iii. (3) After a trial period, the program must be proven effective in overcoming language barriers/handicaps.

7. Horne v. Flores (most recent supreme court case that deals with emergent bilingual students, addressing school district responsibility with respect to those students
a. Facts

i. What we have is a class action lawsuit that is filed by families in Nagales school district. Essentially program that is offered does not meet requirements for the federal law. It is not supporting our students. Consent decree is being monitored by the court about whether or not school district is changing things to come into compliance with their obligations. Then we have passage of NCLB act, and other things that happen as a result of the reforms in the school district itself. The court is being asked to dismiss the original action, b/c of the change in methodology, increase in funding, as the NCLB act and whatever other changes the school district made. 
ii. The court here looks for whether the requirements of federal rules of civil procedure 60(b)(5) have been met. 

1. Allows for equitable relief if a significant change in either factual conditions or in law. Renders continued enforcement detrimental to the public interest. 

2. The court looks at all of the changes that happened, and asks whether this is significant enough to render it detrimental. 

iii. So how does the court analyze the new instructional methodology which was described as English immersion?

1. They essentially use whatever information they have that they have addressed the needs by changing the program. There is no significant discussion about the methodology overall. And they don’t apply the Casaneda test. They just say they changed the program, there is evidence that it works, so we are good.

iv. What about the NCLB? Does that make a difference to the court?

1. NCLB does require certain programs in place and reporting requirements for English learning students. 

2. Adequate yearly progress with respect to the test scores.

3. The court doesn’t get into this too much, just looks to see whether they have put in place programs that will meet the requirement

v. What about structural and management reforms in the district?

1. Court doesn’t talk too much about this. They say they made changes here, hired additional people. 

vi. What about increase overall in education funding?

1.  Is there a specific amount dedicated to English learner students? No. there is overall increase in education funding, and court says this is okay, bc that funding will eventually go to those students. There is no requirements that the funding be specifically tied to the students, it is enough that that the funding in general increased. 

b. Program requirements for English language learners at the federal level is listed in this case.  

8. Impact of Horne v Flores case

a. Here, the court abdicated the opportunity to use the Castaneda v. Pickard test and instead using a procedural rule to guide them. 

i. Professor would argue that the Castenda test should still be applied to look at substantive nature of the program. 

b. California requires (pg. 710-712):

i. Overturned most of proposition 227, which had effectively banned bilingual education in most of the state. 

1. We have a program now that allows school districts to decide what program they want to implement, and if they want to implement one. They can ask the community. It doesn’t guarantee access for bilingual students, but it requires the school district to ask their community and implement what they want. 
9. California education code section 305 (professor suggests looking at these codes) (don’t have to provide bilingual program, but do have to ask community)
a. 306

b. 310

c. 320

Special Education for Students with Disabilities- The Rights of Students with Disabilities
1. Why do we need special education and other protections for students with disabilities?

a. Because we have a history of seclusion

b. History of schools removing or refusing to admit children with disabilities, including those with behavioral/social-emotional disabilities

c. This meant that students were at home not receiving any type of education or assisting with attaining independence in the world. 

2. Since the 1970s federal legislation has expanded the rights for students with disabilities

a. 1975 -> education of all handicapped children act -> Individuals with disabilities education act reauthorized in 2004. This is where we get the IDEA from.

b. IDEA provides for special education and related services

i. Provides services and support for children with disabilities. The IDEA says I need not just accommodations, but I need special education in the classroom, special education for social stuff. It is support and services in addition to accommodations. More procedural protections.
ii. Some issues:

1. What we see when special education becomes a requirement for states to implement, is an expansion of rights and services to students, but the issue remains is that we can have these laws, but what does it mean if we don’t have funding to implement it.

2. It is a federal law that is not fully funded (small amount of funds required to service these students, so it strains public schools)

3. Over representation of students of color in special education 

a. Especially in the emotionally disturbed and learning-disabled categories.

b. Discipline protections

i. Students with disabilities get additional rights

1. A school doesn’t go through normal expulsion process when it deals with a student with disabilities. They ask, well is there something from their disability that triggered their behavior, i.e. not their fault

iii. Concepts in IDEA

1. FAPE – free and appropriate public education

2. Are you giving them an appropriate education through special education (actual instruction) and related services (counseling, speech and language, occupational therapy)

3. In an LRE (least restrictive environment) (law requires schools to educate students with disabilities in the least restrictive environment to avoid seclusion)

a. Rachel case

3. Section 504 of the Rehabilitation Act of 1973 -> civil rights statute for people with disabilities

a. Mostly accommodations and access

i. Section 504 provides accommodations, like testing accommodations. I need extra time of tests; I need accessible classrooms. 

b. More on page 86

4. Americans with Disabilities Act extended anti -discrimination rights of section 504 to the private sphere

a. More on page 86

5. Structure of the IDEA - timelines and notice are key
a. The IDEA has two main buckets of rights

i. Procedural rights 
1. Child find mandate
a. What states must do to determine if child has disability 

2. Evaluations

a. How to determine if student is eligible is through evaluations

3. IEEs

4. IEP (individual education plan) with annual goals to ensure meaningful educational progress

a. In the meeting:

i. Teams gets together and decide what is appropriate for the student, what the goals, what does the student need to get to that goal, this results in essentially a contract between the school and families. 

5. Disciplinary protections (10 days/MD)

a. They have to hold an IEP meeting to determine why they are expelling student 

b. Does the IEP have to be reworked so that the student is not expelled so much or for so long

6. Disagreements (usually in the team meeting, what the student needs to achieve their goal)
a. Prior written notice

b. Due process (w/ or w/o mediation)

c. Representation by an attorney or advocate (attorney’s fees provision)

i. Can get attorney’s fees here

d. Administrative process and then appeal to court (in CA) -> exhaustion of administrative remedies

ii. Substantive rights
1. Related to the education itself. What kind of education meets the requirements of this statute?
a. Endrew F case lays out a standard -> student is entitled to receive a free and appropriate public education FAPE. 

6. Board of Ed v. Rowley (deaf student with hearing device and speech/language services, parents wanted more, school said no, student was advancing better than average student) (IDEA)
a. Facts

i. Parents argued for sign language interpreter, even though she was doing fine and performing better than the average child. They said it wasn’t enough to just have a hearing device, they wanted a sign language interpreter. So dispute over what is appropriate for the student. The student despite not having the interpreter was advancing easily from grade to grade. But she wasn’t understanding as much as everyone else. The school was concerned with setting precedent that now we have to go above and beyond and employ other people for every single student. 
b. Issue

i. What is the substantive standard the IDEA provides? What does FAPE mean?

c. The Supreme Court says:

i. The IDEA doesn’t guarantee any specific outcome. We are not looking at the student’s potential or how the district must ensure how they meet that potential. IDEA intended to provide access not guarantee any specific outcome rather, a “basic floor of opportunity”

ii. FAPE achieved when the child receives an IEP “reasonably calculated to enable the child to receive educational benefits.”

d. But does this really give you an understanding of what educational benefits are? Or what the standard is? Not really, no. Courts didn’t know what exactly was required. 
7. Endrew F v. Douglas County School District (defining FAPE standard) (autistic student not meeting goals in public school, parents asked for reevaluation of the IEP, school didn’t listen, student transferred to private school that helps with autistic students, he did much better, parents went back to school to show that he needs different IEP plan, the one school provided again was the same one as before, no change) (IDEA)
a. Autistic student, not able to stay in class whole day. At two years old, Colorado student Endrew F. was diagnosed with autism. Endrew later demonstrated behaviors that impeded his ability to learn in a regular classroom. Through the fourth grade, Endrew attended school in the Douglas County School District (defendant). Although the district provided him an individualized education program (IEP), his parents (plaintiffs) thought it basically carried over the same objectives from year to year. Seeing little meaningful progress, Endrew’s parents moved him to a private school specializing in teaching autistic children, which developed specialized strategies to address his most problematic behaviors. Over the next six months, Endrew improved significantly and made academic progress unseen in public school. Endrew’s parents then met with the public school district once again, which presented a new IEP for fifth grade. However, Endrew’s parents thought it was basically the same as the IEP used the year before, despite Endrew’s progress in private school showing he benefitted from a different approach. Endrew’s parents filed a complaint with the Colorado Department of Education claiming that the school district had failed to meet the requirements of the Individuals with Disabilities Education Act (IDEA), then sought review in federal court.

b. Discussion

i. The goals in an IEP are supposed to tell if the student is progressing by meeting the goals, new ones each time. But here, the student’s IEP didn’t differ much from year to year, so how does the school know if the student is meeting the IEP goals. 

ii. Schools that receive federal benefits must provide a child with disabilities an education program reasonably calculated to allow progress appropriate for that child’s particular circumstances. The IDEA provides federal funds to assist public schools educating children with disabilities. The United States Supreme Court ruled that the IDEA protects a substantive right to a “free appropriate public education” (FAPE) for children with disabilities in Board of Education v. Rowley, 458 U.S. 176 (1982). In that case, the parents of a child with impaired hearing argued that an equal educational opportunity required a sign-language interpreter in all her classes. However, the Court found that in light of the child’s excellent progress, the specialized accommodations and services she received satisfied the IDEA. The Rowley decision did not define a general standard but reflects that the IDEA requires an IEP reasonably calculated to enable a child to make progress appropriate for that child’s particular circumstances. At its core, the IDEA focuses on providing each child an individualized program specially designed to meet his or her unique needs. Children with disabilities who can be integrated into a regular classroom must have IEPs allowing them to advance though the general curriculum. Requiring merely minimal progress for children whose disabilities preclude integration is not enough. Every child must be allowed to progress and meet challenging objectives to the greatest extent possible. Here, autism is a qualifying disability under the IDEA. Colorado accepts IDEA funding. Therefore, Endrew is entitled to IDEA benefits, including a state-provided FAPE. Endrew’s IEPs in public school set essentially the same goals from year to year, and he made minimal progress. Endrew made much better progress at private school, using a different approach. Therefore, the school district failed to provide an IEP reasonably calculated to allow progress appropriate for his particular circumstances.

c. The Supreme Court said:

i. “the instruction offered must be specifically designed to meet a child’s unique needs through an individualized education program.” 
ii. Standard -> “The IDEA demands more; it requires an educational program reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.” 

iii. So it is not a de minimus standard, it requires something more. 

d. Academic success looks different for each student. Also, school’s offer more than just academics, there is a social aspect as well. 

8. You want to ask: is the student reaching their goals year after year? If they are not, then clearly the IEP is not working. 

9. Mr. I v. Me. Sch. Admin. Dist. No. 55 (how do you become eligible for IEP, what is a child with disability) (student diagnosed with Asperger’s, and depression, parents asked for IEP, school accepted the diagnosis but said no to IEP because it was hindering her education, she has a history of strong academic achievement, but struggling socially and later struggled academically) (even if student is academically capable at some point, if they have disability that is impacting their education, then they can be eligible)
a. Facts

i. LI (plaintiff) was a sixth-grade student at the Maine School Administrative District Number 55 (the district) (defendant), attending Cornish Elementary School. LI was generally a good student and had been receiving high honors. However, in the fifth and sixth grade, LI’s grades dropped to honors, and she had difficulties with her peer relationships. LI began experiencing sadness and anxiety. LI had wounds on her arms that appeared to be self-inflicted. During her sixth-grade year, LI attempted suicide by overdosing on prescription medications. LI was then diagnosed with Asperger’s Syndrome, which is a developmental disability on the autism spectrum that is associated with significant misperceptions of otherwise-routine elements of daily life. The medical specialists treating LI recommended that she receive direct teaching of social skills. LI’s parents requested an individualized education plan (IEP) for LI from the district. The pupil-evaluation team (PET) considered the request. The PET accepted the medical diagnosis but determined that LI was not eligible for an IEP, because her condition did not significantly affect her academic performance.

b. How do you become eligible for IEP?

i. This student has an Asperger’s syndrome diagnosis but that doesn’t necessarily qualify you for IEP. You have to have a disability that is listed in the statute (you have to meet the standard of the enumerated disability) and it has to be impacting your ability to access your education. (mental health is a disability, and it falls under the statute) (it is inaccurate to say that you need a diagnosis for SPED eligibility, but it is persuasive. It is proof of potential need, so the school needs to an evaluation of the student.) (they are just general categories of disabilities, not enumerated disabilities). 
ii. For emotional disturbance eligibility you do need evidence of impact over long period of time over a marked degree.

c. This case helps us determine if a student needs an IEP.
i. It is not just are they failing their classes, it is broader than just an academic piece. It is also, whether they have friends, are they getting into fights at school, how are they doing socially. Are there attendance issues?
d. Notes

i. The school district made the student eligible under a 504 plan, but not a special education under IDEA. So there are two different things a court can do. Section 504 provides accommodations, like testing accommodations. I need extra time on tests, I need accessible classrooms. 

ii. The IDEA says I need not just accommodations, but I need special education in the classroom, special education for social stuff. It is support and services in addition to accommodations. More procedural protections. 

10. Least Restrictive Environment (LRE Standard) Issues: w/i school segregation 
a. Sacramento city v. Rachel (student had low IQ, she was in a variety of special education programs for a while, parents wanted to integrate her with non-disabled students, district said no, parents place her private school that integrates her with other students
i. Facts

1. Rachel Holland (plaintiff) was a student in the Sacramento Unified School District (the district) (defendant). Holland was mentally handicapped with an intelligence quotient (IQ) of 44 as an 11-year-old. Holland attended a variety of special-education programs in the district from 1985 to 1989. Holland’s parents then requested that Holland be placed full-time into a regular classroom for her kindergarten year. The district rejected this request and offered a placement that divided her educational time between a special-education classroom and a regular-education classroom. This proposal would have required Holland to be moved six times each day between the two classrooms. Holland’s parents appealed this decision and enrolled Holland in a private school. In the private school, Holland was placed into a regular-education classroom, where she performed well and did not cause a disruption or require significant amounts of the teacher’s attention. District is probably concerned about costs because it is expensive to employ one person for one student who can stay with the student. 
ii. We will look at educational benefits, non-academic benefits, social benefits to the student, and costs come into play as well. So the 4-factor balancing test is:

1. The educational benefits of placement full-time in a regular class w/appropriate aids v. the benefits of a special education classroom
2. The non-academic benefits of such placement of interaction with children who are not disabled
3. The effect Rachel [the student] had on the teacher and children in the regular class and;

4. The costs of mainstreaming Rachel [the student] 

iii. Rule

1. The IDEA requires schools to educate children with disabilities in regular classrooms to the maximum extent appropriate.

11. Larry P v. Riles (all about disproportionality, school used just IQ test)
a. School district placing students into educable mentally retarded class, but now called intellectual disability and dong this based on an IQ test. Just one test. And the students they are placing in the class are all black students. The students say you are just using one measure to lace me in the class, and the class is lacking in quality. They are not learning anything here. The whole point of the IDEA is to endure students with substantive education, and they are not getting that here. The students say we don’t want to be placed here, I’m feeling stigmatized by being placed in this class. School district says we are doing our best to minimize the stigma, and you can test out of the class once you are placed in it. 

i. The court say no, this is discrimination and violates the 14th amendment. 

b. Then we get issues with the standardized tests themselves. 

i. The problems here is that the testing they were using, was not looking at a variety of factors, just IQ test. 

ii. The IQ testing that they were using is potentially problematic. It is not normed appropriately and some evidence of it being discriminatory against black students. 
c. Court says you are not following the IDEA, you have to use more than that, comprehensive evaluation. And the test themselves have to be appropriately normed and not discriminatory. Should have used more than just the IQ test

i. Under the Education for All Handicapped Children Act, schools cannot use tests or evaluation materials for the purposes of evaluating and placing children that are racially or culturally discriminatory.

Statutes Applicable to Higher Education

1. Special Education (IDEA) doesn’t apply to higher education. So once you graduate high school no longer eligible for IDEA, but once you get to college can get § 504 or ADA. And this is true in public and private schools. But what you could is you could take the IEP and tell college this is what I need form you to make sure I can access the school setting. 
2. Students in higher ed can receive accommodations b/c of § 504 of the Rehabilitation Act and the ADA

3. The ADA

a. The key statute

b. Enacted in 1990 to remedy widespread discrimination

c. History of segregation

d. No accommodations
e. So ADA which was a “clear and comprehensive national mandate” to eliminate discrimination against disabled individuals, and to integrate them into the economic and social mainstream if American life.”
4. ADA definitions

a. Are same as § 504

b. A person is protected under the ADA if they have an actual disability, has a record of one or more or is regarded or treated as if they have one. 

i. Disability is a physical or mental impairment that substantially limits one or more of the major activities of such an individual. 

5. Failure to provide reasonable accommodations is disability discrimination

a. Admissions issues seem to be more important for 4-year colleges and professional schools but good to be aware of them and how the framework operates

b. Physical access 

c. Communication access and technology

d. Testing rules and regulations

i. The biggest issue is how the test that schools use may or may not be problematic for students that have accommodations. 

6. Southeastern Cmty College v. Davis (student applying to nursing program, had serious hearing issue, could understand but only if people got her attention and she was looking directly at their lips, school said she wasn’t qualified b/c she wouldn’t be able to understand doctors in a surgical setting who were wearing masks, she sued) (shows the tension in admissions, and the standard) (§ 504)
a. Student who is applying to nursing program. The student suffers from a serious hearing disability. The school said that because of her disability they can’t admit her to the program. So they look at the plain meaning of the statute. 

i. The statute is requiring them: § 504 requires schools to admit a student with disabilities regardless of their disability. 

ii. If she can complete the program, they want to make sure she is admitted. It is can we consider the students disability and determine whether we can accommodate the student. It does not require to change the program completely. A fundamentally alteration of the program is really important to consider. 
b. Under the Rehabilitation Act, a college that receives federal funding is not obligated to substantially modify a training program to accommodate a disabled individual. The Rehabilitation Act prohibits a federally funded college from excluding an otherwise-qualified disabled person from participation solely on the basis of the disability. 29 U.S.C. § 794. Under this statute, the mere fact that a person has a disability is not a permissible ground for assuming an inability to function in a particular context. An otherwise-qualified person is one who is able to meet all a program’s requirements in spite of a disability. The regulations implementing § 504 require federally funded programs to make some modifications and provide auxiliary aids. However, § 504 does not require extensive modifications of programs to accommodate individuals with disabilities. Other sections of the Rehabilitation Act require affirmative actions to overcome disabilities, such as those applying to federal agencies’ and federal contractors’ hiring programs. In this case, the college would be required to substantially modify the nursing program to accommodate Davis’s disability. The college would be required to either have individual, close supervision of Davis during the patient-care component of training or revise the program to eliminate that component.

c. Ultimately, there was no discrimination in this case, because this would have required the school to make “major adjustments in its nursing program.”

i. The purpose of the program was to train persons who could serve in the nursing program in all customary ways. Davis could not participate in the program unless standards were significantly lowered. 

7. Pushkin v. Regents of the University of Colorado (student with MS trying to get into psychiatry program) (discrimination in admissions, someone applying for medical program in psychiatry, has MS, the psychiatrists that are admitting him into the program say whether or not b/c of his MS would he be able to participate in the program like the way medication impacts him, being out of work a lot, worried about his patients how they perceive him, how he would be able to meaningful engage with patients, his ability to manage his mental health b/c of disability, yet he participated in other jobs just fine) (§ 504)
a. Facts

i. Joshua Pushkin (plaintiff) was a medical doctor who sought admission into a psychiatric residency program at the University of Colorado (the University) (defendant). Pushkin suffered from multiple sclerosis (MS) and was confined to a wheelchair. Pushkin had completed a year of residency in psychiatry and was practicing medicine with an emphasis on psychiatry when he applied to the University. Pushkin attended 45-minute interviews with Drs. Carter, Weissberg, Scully, and Barchilon as part of the admissions process. Each of the interviewers expressed concerns about Pushkin’s disability in interview notes. The interviewers assumed, based on the short interviews, that Pushkin was angry and emotional to the point that he would not be effective; that Pushkin’s use of medicine to treat MS would result in side effects including difficulties with delirium, judgment, and memory; and also that Pushkin would miss too much time away from patients in order to receive treatment for his MS. However, Pushkin had provided a letter from a former supervisor that praised Pushkin’s previous work. Pushkin’s physician stated that Pushkin’s treatments could be planned in advance. The University rejected Pushkin’s application.

b. Issue

i. Was he qualified for admission?

1. He is qualified. He has his degree. Past performance how he has been doing. How he had done in a previous kind of residency program, like internship. Previous supervisor said positive things about him. 

ii. Was the reason for non-admission discriminatory?

1. He is going to be off of work too much, his risk of not being able to emotionally handle his patients with his disease. But there isn’t any evidence in the record that this is a valid concern. The concerns were not based in fact on this individual’s particular performance. It was just random thoughts by the admissions committee. 
2. IOW -> Do we have a person who otherwise would have been admitted if not for their disability?
c. Holding

i. Here we have evidence that he was qualified. Although the school had reports from doctors saying his disability would put him at risk in the program and his medications would have led to difficulties and so on (more factors on page 776), the court ultimately said the program/university did discriminate. He was still qualified. 
Timed Testing and Access to Professions

1. Breimhorst v. Education Testing Service 
a. Plaintiff was taking the GMAT for business school, asked for accommodations, score was flagged, went to admissions committee that this score was taken under special circumstances. Importantly, this case talks about how students might elect not to get accommodations, b/c of fear of flagging their score and potential discrimination by the admissions committee. 

b. The claim here was based on § 309 of the ADA and 28 CFR § 36.309(b)(1)(i)

i. the key goal is the ADA is equality of opportunity for disabled people. The test itself must allow disabled people to demonstrate their true abilities. Plus the exam must be selected and administered so as to best ensure that the exam results accurately reflect the individual’s ability. 

ii. It is imposed regardless of the undue burden or fundamental alteration.

c. Important case because it ended the flagging of scores in applications for students who required accommodations. But MCAT still flags. 
d. California Education code § 99161.5 – prohibiting LSAC from flagging.  

2. Enyart v. National Conference Bar Examiners, Inc. (student asking for accommodations on the bar and MPRE, disability made her legally blind) 
a. Facts

i. Required accommodations b/c she was legally blind. So she was asking for the use of certain software’s to allow her to read to the best of her ability and to be able to hear it simultaneously so that she would be able to understand it. Her main issue was with the multiple choice, b/c that is a lot of text. The NCBE said no but you can have something else. They offer her instead previous accommodations, but it wouldn’t work for her. 

b. Issue

i. Whether or not she should be able to use the accommodations she is asking for. 

1. The court held that she should be able to use them.
2. She had a strong academic record, the accommodations she used in the past won’t necessarily work for her b/c her disease is progressive, so it requires alterations. Towards the end of law school she ended up using the same accommodations that she is asking for here, s proof that it works, she has used it before, so it is needed. 

c. Resulting principles/conclusions

i. Title III of the ADA governs professional licensing exams

ii. Deference should be given to the relevant DOJ regulations

iii. Severe discomfort and disadvantage mean no accessibility 

1. What the NCBE was asking her to use would cause her headaches. So that means it is not accessible to her. 

Charter Schools

1. The birth and growth of charter schools
a. School choice movement is sort of tan umbrella term we can use to describe charter schools, magnet schools and vouchers. These are things politicians used to create choices for parents as to what school parents want to send their kids. 

b. Define charter school

i. School that uses public funds but doesn’t need to apply public regulations to advance its goals

c. Charter schools, public, private or both? Depends on jx you are talking about. 

i. They could be both, but generally considered public because they receive public funds. 

ii. It could be considered a public school because it receives public funding and they are subject to (at least in California) accountability measures that other public schools are subject to. They have to abide by many of the laws that public school abide by, but not all of them. 

iii. But in other states the answer could be very different. So it just depends on where you are. What jurisdiction you are in. 

iv. Key component to shape this inquiry

1. Most charters have non-profit boards

a. They don’t have boards that are elected, but typically appointed

2. Some schools operated by education management companies or charter management companies

3. Teachers are often private employees of the EMO/CMO (private management company)
4. Some charters are run by out of state EMOs/CMOS

a. Could be run by charter management organization like Green Dot. 

b. But sometimes they are created by a local community who wants to create a new school. Which was the original intention.

5. Public schools subject to transparency laws, but some charters refuse to share information

v. State-action doctrine

1. Courts look at charter legislation to consider whether a particular aspect of charter-school functioning should be considered private or public (example, school discipline versus teacher firing)

d. Chartering document is really important – outline how they operate

i. Look at charter to figure out what their discipline policies are because they don’t have to comply with the Education Code on discipline, but they do have to comply with due process requirements (like having hearing to expel students)

ii. Still have to comply with students with disabilities law 

iii. Accountability laws if they are getting public funding 

e. Pros

i. Usually are a smaller school, more access for families and parents, can implement things quickly because they are smaller. They have creativity on what they want to focus on, like what programs they want to focus on. Like disability needs, juvenile system, foster system. They can focus on a population of students. 

f. Cons

i. But sometimes the issue is who are we leaving behind. Is it based on lottery admission, testing? Sometimes the teachers that are employed here don’t have protection form tenure, or collective bargaining rights. 

ii. They are taking public funding but are not subjected to all the rules of public schools. 

iii. Oversight concerns

1. Don’t have to follow same laws

g. Key thing is that they are created with the intention to give flexibility to communities to try new things. 

2. Lack of clarity can often benefit the charter school b/c able to claim for certain reasons they are public, but for certain reasons they are private. They can escape from reporting requirements that typical public schools have. Usually this has to do with teacher labor laws. But there is no clear answer to this. 

3. There is no constitutional exemptions

a. They still have to comply with the state and federal constitutions with respect to the kids

b. But it depends on the situation with respect to the teachers

i. Because if they are a private employee, they may not be able to claim due process protections for example in their job.

4. Hope Academy Broadway Campus v. White Hat Management (what happens when there is Charter school that are funded by public dollars but someone else is running them)

a. Why we are here, is because students were not performing well in the schools and if you don’t have accountability (transparency with the money funds, reporting to the sponsors and governing authorities) then you have money going to places that is problematic, it will be embezzlement problems. The court finds a way to take jx over these issues by claiming a fiduciary relationship exists. 

i. So here we have the chartering school document PLUS a contract between the parties. 

ii. After this case we get -> The national association of Charter School Authorizers advises that all contracts between charters and EMO/CMOs should make sure that everything purchased w/public funds is the property of the school not the EMO/CMO.

b. Cleveland area schools, communities formed charter schools, they received public dollars. We have sponsors, the governing authorities and the operators. We have someone who wants to create a charter school and there is a relationship between them and 2 other entities (the ones who are overseeing the school and reporting to the state). You have an authorizer, which is the sponsor in this case, then you have the governing authorities, and the operators who are running the school on a daily basis. The ones suing in this case are suing are the operators (White Hat) because they want title of the property to be in their name, not the school district’s name. the schools are run by White Hat. The schools are not performing well. The contract is ending with White Hat. So what is going to happen with the properties that they bought with public funding, one of the issues is was it still public money when they purchased it. The question is who gets the funding? 
i. Sponsors

1. Authorizer – overseeing the school and reporting to the state 

ii. Governing authorities

1. Overseeing the school and reporting to the state 

iii. Operators 

1. White Hat – running the school on a daily basis

c. What does the contract say between Operators and the people suing them for improperly running the school?

i. White Hat shall purchase on behalf of the school which by nature of the source shall be titled to the school. 

d. White Hat is arguing they should be able to keep certain things?

i. Most of the things was titled in the school’s name, but there are certain things that weren’t and that is what they are fighting about in addition to other damages but aren’t discussed here. 

e. The school is arguing that White Hat is supposed to be transparent with them. They have an obligation to the folks that are running the school. We don’t know what you are doing with that funding. 

f. Is White Hat a fiduciary? Do they have obligation to report to the sponsors and governing authorities?

i. Yes. 

g. Holding

i. The legislature has enacted statutes that take a laissez-faire attitude toward operators of community schools.
5. For profit, non-profit or both?

a. Most are non-profit

i. In California they are all non-profit (AB 406 in 2018)

1. For-profit charters were a tiny percentage of total charter enrollment, but dominated policy discussions about charters overall. 

b. Most state laws don’t allow for-profit companies to operate charters, but they don’t stop for-profit companies from operating or managing schools once the charters are granted.

c. Thomas Kelley III Article

i. They titled property in the name of the company. They leased themselves things.  The RBA company manages the school and leases things to itself. 

6. League of Women Voters of Washington v. State (constitutional challenge to creation of charter schools)
a. Charter school act passed, In 2012, Washington voters approved a Charter School Act to establish charter schools free from many of the regulations that govern other public schools. The act provided that charter schools would not be governed by elected local school boards. But charter schools would be funded just like other public schools, tapping funds appropriated to operate and construct them. The League of Women Voters of Washington (plaintiff) brought a lawsuit challenging the act as violating the state Constitution. The trial court found portions of the act unconstitutional, but left the remainder standing. 

b. Holding

i. Charter schools may not divert state educational funds that the state Constitution allocates exclusively to locally controlled common public schools. The Washington Constitution provides for a uniform system of public schools including “common schools, high schools, normal schools, and technical schools.” It also requires all revenue from the state educational fund and school taxes to be used exclusively to support common schools. To tap those funds, the Charter School Act defined charter schools as “other public schools” that qualified as common schools under the state Constitution. The act also required allocating school funds and grants to charter schools on the same criteria as non-charter public schools, plus the same state matching for charter-school construction. The pamphlet given to voters describing the initiative said it would “shift revenues, expenditures, and costs between . . . or from local public-school districts to charter schools, primarily from movement in student enrollment. Washington Supreme Court precedent defines a “common school” as common to all children, free, and most importantly, completely controlled by school-district voters. That protects the voters’ right, through elected representatives, to choose qualified teachers and remove incompetent ones. Under the act here, appointed boards or nonprofit organizations run charter schools, not elected school boards. That means charter schools cannot qualify as common schools under the state Constitution. Moreover, Washington does not keep constitutionally protected funds separate from other state funds. But using any of the funds allocated for operating and constructing common schools for any other purpose violates the state Constitution. That makes the act’s diversion of basic education funds allocated to common schools void as unconstitutional. Last, the provisions that designate and fund charter schools as common schools are integral to the act as a whole and not severable. Therefore, the entire act is void. 

7. El Centro De La Raza v. State (continuing from case above)

a. Facts

i. In 2012, Washington voters approved legislation to establish charter schools free from many of the regulations that govern other public schools. In 2015, the Washington Supreme Court struck down the legislation because it diverted to charter schools state educational funds reserved exclusively for common public schools by the state constitution. The following year, the state legislature enacted a Charter School Act amended to fix the first version’s deficiencies. Organizations including El Centro de la Raza (plaintiffs) sued the state (defendant) asking the court to declare the amended act facially unconstitutional.

b. Holding

i. In Some state constitutions allow charter schools that receive no local tax dollars and provide the same general, uniform educational content and program as other public schools. The legislature made a policy decision to make charter schools available for Washington students by enacting the amended Charter School Act. The legislature is best situated to address difficult policy questions in shaping an educational system. The Washington constitution states that the legislature shall provide for a “general and uniform” public-school system including “common schools, and such high schools; normal schools, and technical schools.” That language means the legislature may create non-common schools such as normal or technical schools, provided they adhere to a general and uniform scheme. When Washington enacted its constitution, high schools were not controlled by local school boards, and thus not considered common schools. The most recent Washington Supreme Court precedent defines a “general and uniform system” as one that provides every child in the state a free, reasonably standardized education, that allows transfer between school districts, and teaches all basic skills fundamental to a sound education through 12th grade. Like the Basic Education Act approved in that case, the Charter School Act requires the schools to provide the same uniform educational content and instructional program. It also requires a basic educational program including codified goals, instruction in the essential academic learning requirements (EALRs) developed by the superintendent of public instruction, and statewide student assessment of EALR mastery in reading, writing, math, and science. It sets minimum instructional hours and the same requirements for employing certified teachers as the common schools. Nothing in the act prevents transferring between schools or honoring credits earned elsewhere. That means the charter schools qualify as providing a general and uniform education as required by the state constitution even though they do not operate identically to common schools. The dissent argues that charter schools violate the state constitution, because locally elected school boards do not run them, meaning they lack local voter control. But the first normal schools, created the year after and recognized under the state constitution, were non-common schools governed by unelected boards of trustees. Other non-common schools that lack voter control exist today. Last, unlike common schools, charter schools are not funded by local taxes. Not having any local funding obviates the need for voter control over local tax dollars. That makes the Charter School Act facially valid because the state constitution does not require locally elected school boards. The court accordingly affirms the decision upholding the act.

8. Non-renewal and Revocation

a. We still have issues with is Charter complying with rules surrounding reports and auditing. Are they servicing the students correctly? 

b. Sometimes the authorizer can revoke it for that

c. Other time they can revoke for other reasons

d. When might authorizers elect to revoke charter?

i. They are not achieving at a level the authorizer is hoping

e. What incentives does an authorizer have to revoke?

i. They might be getting small amount of state funding for oversight for being authorizer and reporting information to state. But it is small. 

9. Students with disabilities in Charter School

a. They have to comply with federal law

b. Might not do great job with idneifying student with disability which is still their job

c. Article
i. IDEA

1. Zero reject principle

2. Must comply with IDEA

3. But you have no right to a particular school

ii. Section 504 and ADA

1. Requires public entities to make reasonable accommodations to avoid discrimination unless they fundamentally alter the program

iii. 504 regs

1. Schools must provide a FAP to provide discrimination, no fundamental alteration limitation

iv. Despite differences, courts, OCR often use fundamental alteration limitation analysis in both

v. Charter schools must always provide disabled students a FAPE regardless of the burden

vi. Must a FAPE be provided on site?

1. They may deny admission and provide FAPE off-site only if providing the FAPE on-site would unduly burden or fundamentally alter the nature of the charter school

Religion and Public Schools

1. Public education is supposed to be secular in nature

2. Parents may elect to send their children to private sectarian schools or home school

3. Justice O’Connor in McCreary Cnty v. ACLU:

a. “By enforcing the clauses, we have kept religion a matter for the individual conscience, not for the prosecutor or bureaucrat...government may not coerce a person into worshipping against her will, nor prohibit her from worshipping according to it.”

4. 1st amendment religion clauses:

a. Establishment clause

i. The government cannot establish a religion

ii. US Supreme Court cases have often focused on public school issues

b. Free Exercise clause

i. The government cannot inhibit someone’s free exercise of their religion

ii. Is what the govnt. doing hinder the ability to practice what religion you want to practice.  

5. Overview of US Supreme Court establishment clause jurisprudence

a. Doe v, Duncanville Independent School District

i. The establishments clause of the 1st Amendment prohibits a school only from endorsing a religion, coercing students into participating in a religious activity, or impermissibly entangling itself with religion.

b. Lemon v. Kurtzman (Lemon Test)

i. Dealt with the constitutionality of public aid to private sectarian in Pennsylvania and Rhode Island and articulate 3-part test to determine when violation of establishment clause occurred. A statute or policy would violate the establishment clause if:

1. It lacks a secular purpose

a. We are looking at what the purpose of the law is

2. Its principal or primary effect either advances or inhibits religion

3. It fosters an excessive entanglement 

a. Quote:

i. “The Supreme considers three criteria in a US Cons Amend I analysis (1) the statue must have a secular legislative purpose (2) its principal primary effect must be one that neither advances nor inhibits religion; and (3) the statute must not foster “an excessive government entanglement with religion 

c. Patterns to detect in school context:

i. Display and programs = Endorsement
ii. School prayer = Coercion

iii. Public funding for private sectarian education = Neutrality

6. Purpose and Effect Inquiry in the Lemon Test 
a. Wallace v. Jafree (Lemon test, but focused on the secular purpose element-school added voluntary prayer, this violated establishment clause b/c no other secular purpose than to bring prayer back to school)
i. Facts

1. In 1978 Alabama passed a law authorizing a one-minute period of silence in public schools for meditation. In 1981 Alabama passed a law authorizing a one-minute period of silence in public schools for meditation or voluntary prayer. Appellees challenge the later statute authorizing a period of silence for meditation or voluntary prayer. 

ii. Rule
1. A law authorizing a period of silence in public schools for mediation or voluntary prayer, which has no secular purpose, is unconstitutional under the Establishment Clause of the First Amendment. 
2. Pursuant to the purpose test of Lemon v. Kurtzman, a law is unconstitutional under the First Amendment if it is wholly motivated by a purpose to advance religion.
3. In applying the purpose test, the Court asks whether government’s actual purpose is to endorse or disapprove of religion. 

4. An endorsement, such as state’s intention to characterize prayer as a favored practice, is not consistent with the establishment principle that the government must pursue a course of complete neutrality toward religion.
iii. Discussion
1. Senator Holmes told the district court that he did not have any other purpose in mind when proposing the bill, and the Governor of Alabama admitted that the law’s purpose was to clarify the state’s intent that prayer be included as a daily part of classroom activities. There is no evidence presented of any secular purpose behind the law. The 1978 statute authorizing silent meditation already protected the right of students to engage in voluntary prayer during that period of silence. The 1981 statute’s addition of the voluntary prayer authorization indicates that the state favors the practice of voluntary prayer. This endorsement is inconsistent with the government’s duty to remain neutral toward religion.

b. Agostini v. Felton (public school teachers went to religious schools to assist in tutoring-this was okay, they were limited in scope)
i. Facts

1. Public school teachers were sent to parochial (religious) schools to provide supplemental remedial instruction to benefit disadvantaged students. They were tutoring, not full-time employees of the religious schools. 

ii. Rule

1. Placing full-time employees on parochial (religious) school campuses does not as a matter of law have the impermissible effect of advancing religion through indoctrination. 

2. “Whether a government aid program results in an entanglement between church and state has consistently been an aspect of the Supreme Court of the United States’ Establishment Clause analysis. The SC of the US has considered entanglement both in the course of assessing whether an aid program has an impermissible effect of advancing religion and as a factor separate and apart from effect.

3. This is not an endorsement of religion. “A federally funded program providing supplemental, remedial instruction to disadvantaged children on a neutral basis is not invalid under the Establishment Clause when such instruction is given on the premises of sectarian schools by government employees pursuant to a program containing safeguards such as those present here.”  
iii. Discussion

1. The concern essentially was because these teachers are public school teachers and if they go to a religious school to tutor or teach in some capacity. Maybe they will come back and start teaching or endorsing religion in the public school. But the court said no, there was no evidence to support this. Basically it is a limited in scope program. There is no evidence that this has been an issue before.

2. IOW this is not an endorsement of religion

3. Aguilar is no longer good law

4. The program is such that its limited, its tutoring program, they not a fulltime employee of the religious school. Basically it is a limited in scope program. There is no evidence that this has been an issue before. The concern essentially was because these teachers are public school teachers and if they go to a religious school to tutor or teach in some capacity. Maybe they will come back and start teaching or endorsing religion in the public school. But the court said no, there was no evidence to support this. 

7. The Endorsement Inquiry

a. Justice O’Connor architect:

i. From the point of view of a reasonable observer

ii. Also, an emphasis placed on historical context of practice

1. Like opening legislative session with prayer

2. Court opening court with “God save the US and this honorable court”

b. County of Allegheny v. ACLU (placing creche in courthouse endorsed religion and violated Establishment clause, menorah with Christmas tree doesn’t violate)
i. Facts

1. The ACLU challenged two state-sponsored holiday displays in Allegheny County as unconstitutional in federal district court. The first is a crèche placed on the Grand Staircase of the Allegheny County Courthouse. The second is a Chanukah menorah placed just outside the City-County Building, next to a Christmas tree and a sign saluting liberty. 

ii. Issue

1. Whether the state may publicly display religious depictions that promote religion without violating the Establishment Clause of the First Amendment. No. 

iii. Rule

1. The prohibition against governmental endorsement of religion precludes government from conveying or attempting to convey a message that religion or a particular religious belief is favored. 

2. The term endorsement is closely linked to the term promotion, and government may not promote one religion or religious theory against another or even against the militant opposite. 

a. The court looks for: endorsement, promotion, or favoritism 

3. Prohibits government from appearing to take a position on questions of religious belief from making adherence to a religion relevant in any way to a person’s standing in the political community

iv. Discussion

1. The display involving a crèche is ultimately held to violate the Establishment Clause, while the menorah display is upheld as constitutional in light of the particular setting in which it is placed, next to a Christmas tree and a sign saluting liberty, this downplays its religious message. 

c. Borden v. School District of the Township (football coach stands in silence as players pray, reasonable observer would find this endorses prayer)
i. Facts

1. Coach was known to lead prayer before game and dinner, for over many years. School tells him to stop so he backs off. Instead he asks the captains of the team to ask the team if they want to continue with the prayer. The captains do and report back that all players want to continue. So the coach leaves it up to the players to lead the prayer, and he just stands there in silence. 
ii. Rule

1. The court said even though he is just a silent observer, he still violated the establishment clause because a reasonable observer would see this and think that the coach is still endorsing religion. 

2. Test: A school district violates the Establishment Clause of the First Amendment if a reasonable observer familiar with the history and context of the display would perceive the display as a government endorsement of religion. 

3. A school district is in violation of the 1st Amendment Establishment Clause where the degree of school involvement makes it clear that the prayer activities bear the imprint of the State and thus put school-age children who objected to an untenable position. Thus, if a school affirmatively sponsors the particular religious practice of prayer, it is in violation of the Establishment Clause. 

4. Generally, if a school official is engaging in student prayer to the extent that they are leading it, initiating it, or requiring it, the school official, and thus the school, is violating the Establishment Clause. 

iii. Concurrence talks about the coercion test: 

1. “Another troubling consideration (which I amplify below) is that a non-religious student or one who adheres to a minority religion might feel subtle (albeit unintentional) coercion to participate in the ritual despite disagreement or discomfort with it.” 

iv. History can be used in two ways – it can show that the coach is historically known to endorse or promote religion- it can also be used to demonstrate the long-term background behind the activity. 

8. The Coercion Inquiry 
a. Lee v. Weisman (rabi leading prayer at graduation-violates establishment clause, coercion here)
i. Facts

1. At a middle school graduation, the school had clerical members offer prayers and benediction and other religious offerings/prayers at the graduation ceremony.

ii. Issue

1. Whether clerical members who offer prayers as part of the official school graduation ceremony is consistent with the Religious Clauses of the First Amendment. 
iii. Rule

1. The inclusion of an invocation and benediction by a member of the clergy at a public secondary school graduation is forbidden by the Establishment Clause 

2. Under the Establishment Clause of the 1st Amendment, the government may not invite clergy to deliver prayers at a public-school graduation. 

3. This court talks about psychological coercions: 

a. Peer pressure 

i. Age of the kids involved, they will be susceptible to peer pressure

ii. It might be different if we were talking about older kids, the court, the senate. Maybe someone with more maturity? Maybe if this wasn’t for a graduation and something less than? We might have a different situation with other facts.

b. A student may feel discomfort but to avoid problems they will participate anyways 

i. A student might want to stand up and say I don’t want to do this; I’m not going to do this; or why are you choosing this person to give the prayer. But because that might cause friction and problems within the school setting, the student might feel coerced into acting a certain way. 

c. No alternative other than not go to your graduation

i. There was a problem here because the students didn’t have a choice, because students and parents are essentially obligated to attend the graduation, the recitation of prayers amounts to governmental coercion to participate in religious activities.

ii. Although the school district states that graduation attendance is voluntary, the choice to simply not attend is not a real choice available to students as a school graduation is one of life’s most momentous occasions. This inducement to conform and participate in the religious exercise represents government coercion that violates the Establishment Clause of the First Amendment.

iv. Justice Kennedy says: 

1. But, “A relentless and all-pervasive attempt to exclude religion from every aspect of public life could itself become inconsistent with the Constitution” 
b. Santa Fe Independent School District v. Doe (student led prayer at school sporting event violates establishment clause)
i. Student led prayer delivered over the loudspeaker before every football game violated the Establishment Clause. “Election” of speakers did not satisfy coercion inquiry, in fact it probably “serves to intensify their offense.”

ii. Rule

1. Under the Establishment Clause of the First Amendment, a public school may not permit student-led, student-initiated prayer at school sporting events.

iii. Discussion

1. The pre-game invocations should not be regarded as private speech as they are authorized by the government and take place on government property at government-sponsored, school-related events. It does not matter that attendance at a high school football game is a voluntary activity. Even if students are present on a purely voluntary basis, the delivery of a pre-game prayer has the improper effect of coercing those present to participate in an act of religious worship.

iv. Higher education context applicable to.

9. Keep in mind that when a case is referring to prayer, we can use both inquiries:

a. Coercion and 

b. Endorsement 

Public Funding for Private Schools – Neutrality Principle
1. Zelman v. Simmons-Harris (schools were completely failing; voucher program gives money to parents to make decision on where to send students to school-no violation of establishment clause)
i. Facts

1. A voucher program offered kids from public schools to go to private schools; non- religious and religious schools were eligible options 

ii. Court asks purpose and effect:

1. Is there a purpose of advancing or inhibiting religion?

a. No, they are just trying to serve the kids to make sure that they get a better education who have been in failing schools.

2. Does it have the effect of advancing religion? 

a. No, because there is nothing that the aid does to favor religious schools, or sends more students to those schools.  

iii. Holding 

1. That a program is one of true private choice, with no evidence that the state deliberately skewed incentives toward religious schools, is sufficient for the program to survive scrutiny under the Establishment Clause 

iv. The money is given to the parents and then they make the decision-this is very important to the court. We have a neutral purpose here; the effect is not favoring any religious school. 

v. No reasonable observer would think a neutral program of private choice, where state aid reaches religious schools solely as a result of the numerous independent decisions of private individual’s, carries with it the imprimatur of government endorsement 

vi. Dissent had a problem 

b. Even if the parents have a choice, they really do not have that much of a choice because many public schools participated in the program, so they do not have allot of options- they looked at the percentage of students that did enroll was 90% high. So the program here is NEUTRAL and the parents are making that DECISION. This is important to the court. 

c. Notes:

2. Arizona Christian School tuition Organization v. Winn (taxpayers didn’t have standing)
a. Facts

i. Taxpayers challenged a tax credit program for school tuition organizations, which provided scholarships to students to attend private schools (many of which were religious). Residents were entitled to tax credits for contributions made to school tuition organizations (STOs). STO contributions were then distributed as scholarships to private-school students at both religious and non-religious schools.  The plaintiffs challenged the STO tax credit, alleging that the tax credit amounted to the State of Arizona using tax revenue to pay tuition at religious schools in violation of the Establishment Clause.

b. Holding

i. The court punted the question by finding that the petitioners did not have standing.  The court drew a distinction between challenging an expenditure and a tax credit...Justice Kagan worried this would be an erosion of the ability to citizens to challenge Establishment Clause violations

c. Rule

i. In order to bring suit in federal court, a plaintiff must show that it has standing under Article III of the United States Constitution. Generally, plaintiffs do not have standing to challenge government action solely by virtue of being taxpayers, because any injury to a taxpayer is usually too speculative and removed.
3. Case Supreme Court will be hearing this year regarding religion in schools

a. Carson v. Makin (funding for private religious schools)

i. Maine has a public-school system where in some jx there is no public schools, s in order to provide the education, they contract w/other public schools nearby or sometimes w/private schools. But their state law says it can’t be with religious schools. There are individuals suing claiming this violates their rights under first amendment b/c they want to send their kids to religious schools. 

ii. This is kind of like vouchers but not really. 

1. Plaintiff parents are asking for the funding not the schools. So interesting standing question here. 
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